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CHAPTER    XXIII. 


SETTING    DOWN    THE    CAUSE    FOR    HEARmG. 


Before  what 
Court. 


When  the  evidence  is  closed,  the  next  step  is  to  set  the  cause   getting  down 
down  for  hearing.^  cause: 

Formei'ly,  the  cause  might  be  set  down  before  either  the  Lord 
Chancellor  or  the  Master  of  the  Rolls,  according  to  the  discretion 
of  the  plaintiff,  regulated  by  the  nature  and  importance  of  the 
suit,  and  the  arrear  of  cases  depending  before  each  of  them  respec- 
tively ;  ^  but  we  have  seen  ^  that,  according  to  the  present  practice, 
it  is  incumbent  ui:)on  the  plaintiff,  at  the  time  when  he  file§  his 
bill,  to  signify  upon  the  record  before  which  of  the  Judges  of  the 
Court  he  intends  the  cause  to  be  heard.*  The  cause  may,  never- 
theless, either  before  or  after  it  is  set  down,  be  transferred  to  the  transfer 
Court  of  any  other  Judge,  by  special  order  of  the  Lord  Chancellor, 
or  of  the  Lords  Justices  ;  but,  unless  so  transferred,  it  must  be  set 
down  for  hearing  and  heard   before   the  Judge  for  whom  it  is 


Power  to 


'^  The  English  Rules  in  Chancery,  re- 
lating to  setting  down  a  cause  tor  hearing, 
have  not  been  adopted  in  Massachusetts. 
Charles  River  Bridge  v.  Warren  Bridge,  7 
Pick.  344 ;  see  Pingree  v.  Coffin,  12  Cush. 
600.  They  are  inapplicable  in  New  Jer- 
sey. West  V.  Paige,  1  Stockt.  (N.  J.) 
203.  In  this  latter  State  by  rule  of  Court, 
all  causes,  including  pleas  and  demurrers, 
shall  be  set  down  for  hearing  for  the  first 
day  of  the  term,  if  there  is  sufficient  time 
to  give  the  required  notice;  if  not  time, 
then  at  a  subsequent  day  in  the  term,  and 
shall  have  priority  according  to  the  date  of 
the  issue.     Chancery  Rule,  90. 

2  For  the  practice  as  to  setting  down  a 
cause  for  hearing,  where  the  bill  was  tiled 

VOL.  11. 


before  20  May,  1837,  or  11  Nov.,  1841,  see 
Braithwaite's  Pr.  432;  and  for  a  list,  show- 
ing the  order  of  succession  among  the  Vice- 
Chancellors,  see  Vol.  III. 

3  Ord.  VI.  1;  ante,  p.  397. 

^  In  Massachusetts,  cases  in  Equity,  and 
motions  and  other  applications  therein, 
whether  interlocutory  or  final,  shall  in  the 
first  instance  be  heard  and  determined  by 
one  of  the  Justices  of  the  Supreme  Judicial 
Court.  Genl.  Sts.  c.  113,  §  6.  And  for 
hearings,  and  making,  entering,  and  modi- 
fying orders  and  decrees  in  Equity  causes, 
by  a  single  Justice,  and  issuing  writs  in 
such  causes,  the  Court  shall  be  alwaj'^s 
open  in  each  county,  except  on  holidays 
established  by  law.     Genl.  Sts.  c.  113,  §  6. 
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Within  what 
time  cause  to 
be  set  down, 
and  by 
whom. 


Where  time 
for  taking 
evidence  is 
ejilarged ; 


Setting  down 
cause  in  the 
mean  time. 


Where  cause 
is  to  be  heard 
on  bill  and 
answer. 


marked.^  Distinct  lists  of  the  causes  and  other  matters  set  down 
to  be  heard  before  each  Judge  are  kept  by  the  Ilegistrars.^ 

A  cause  is  usually  set  down  for  hearing  by  the  plaintiff;  and, 
as  we  have  seen,^  if  the  plaintiff  neglects  to  set  down  the  cause 
to  be  heard,  and  obtain  and  serve  a  subpoena  to  hear  judgment, 
within  four  weeks  after  the  evidence  has  closed,^  the  defendant 
may  move  to  dismiss  the  bill  for  want  of  prosecution,  or  may  set 
down  the  cau,se,  at  his  own  request,  and  obtain  a  sitbpoena  to  hear 
judgment,  and  serve  the  same  on  the  plaintiff.^  The  plaintiff  may 
set  down  the  cause  for  hearing,  and  obtain  a  subpcena  to  hear 
judgment,  on  any  day,  as  soon  as  the  evidence  has  closed.® 

Where  either  party  has  obtained  an  order  enlarging  the  time 
for  taking  the  evidence,  the  cause  cannot  be  set  down  before  the 
expiration  of  such  enlarged  time,  except  by  consent  of  the  plain- 
tiff, and  all  the  defendants  with  whom  issue  has  been  joined : ' 
unless  the  order  enlarging  the  time  be  made  without  prejudice  to 
the  cause  being  set  down,^  or  direct  it  to  be  set  down  in  the  mean 
time ;  and  the  order  is  frequently  made  in  that  form.^  If  the 
cause  is  thus  set  down,  the  parties  are  not  precluded  from  con- 
tinuing to  take  their  evidence ;  but  they  must,  of  course,  take  care 
that  the  evidence  is  completed  before  the  time  for  taking  evi- 
dence has  closed,  and  before  the  cause  is  j^ut  into  the  paper  for 
hearing.^"  If,  after  the  cause  has  been  set  down,  the  time  for 
taking  the  evidence  is  further  enlarged,  the  order  enlarmns  the 
time  should  be  produced,  as  soon  as  it  is  entered,  to  the  Registrars' 
clerk  at  the  order  of  course  seat;  and  he  will  notify  the  fact 
against  the  entry  in  the  cause-book,  to  prevent  the  cause  being 
placed  in  the  paper  for  hearing  prematurely." 

If  the  plaintiff,  instead  of  filing  replication,  desires  to  set  down 
the  cause  to  be  heard  upon  bill  and  answer,-'-  he  must  set  it  down 
within  the  same  time  that  is  allowed  him  for  filing  replication, 
that  is,  within  four  weeks  after  the    answer,  or  the  last  of  the 

any  co-defendants.  Clarke  v.  Dunn,  5 
Mad.  474;  Smith  v.  Wells,  ti  Mad.  193. 

6  Ord.  XXI.  1,  4;  Dowson  v.  Solomon, 
4  Drew.  642;  Braithwaite's  Pr.  427; 
Braithwaite's  Manual,  94,  131. 

■?  For  fonn  of  consent,  see  Vol.  III. 

8  Ellis  V.  King,  4  Mad.  126;  Langley  v. 
Fisher,  5  Beav.  oSS;  Dowson  v.  Solomon, 
ubi  sup.  ;  Braithwaite's  Pr.  427. 

9  Langley  v.  Fisher,  ubi  sup.  ;  Braith- 
waite's Pr.  427. 

1"  Jbicl. 

11  See  ante,  p.  S89,  n. 

12  Where  an  answer,  if  true,  is  an  in- 
sufficient defence,  the  proper  course  is  to 
set  the  cause  down  for  hearing  on  the  bill 
and  answer  which  is  tantamount  to  a  de- 
murrer at  Law.  Bridge  v.  Burns,  1  Morris, 
287. 


1  Ord.  VI.  4.  As  to  the  transfer  of  caus- 
es, see  ante,  pp.  70,  398. 

2  Ord.  VI.  8.  As  to  the  power  of  a 
Judge  during  vacation  to  hear  a  motion  or 
petition,  or  make  special  orders,  in  a  cause 
not  attached  to  his  Court,  see  post,  p.  9b4; 
Ord.  VI.  11;  and  Holloway  v.  Phillips,  17 
Jur.  875,  V.  C.  W.;  Price  v.  Gardner,  1 
Jur.  N.  S.  975,  V.  C.  W. ;  Bean  v.  Grif- 
fiths, ib.  1045,  V.  C.  W.  The  duties  of 
the  Vacation  Judge  commence  as  each 
Court  rises,  although  the  vacation  may 
not  have  actually  commenced.  Francis  v. 
Browne,  8  Jur.  N.  S.  785;  10  W.K.  811, 
L.  C. 

3  Ante,  p.  801. 

4  Hart  V.  Roberts,  32  Beav.  231;  and 
see  Braithwaite's  Manual,  193,  n.  (135). 

6  Ord.  XXI.  1;  XXXIII.  10  (3).  It  is 
the  plaintiff's  duty,  in  such  case,  to  serve 
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answers  required  to  be  put  in,  by  tlie  defendant  against  whom  it  is 
proposed  to  hear  the  cause  vipon  bill  and  answer,  is  held  or  deemed 
to  be  sufficient :  ^  or,  if  the  plaintiff'  has,  after  answer,  amended 
his  bill  without  requiring  an  answer  to  the  amendments,  he  must 
set  the  cause  down  within  one  week  after  the  expiration  of  the 
time  within  which  the  defendant  might  have  put  in  his  answer,  in 
cases  where  the  defendant  does  not  desire  to  answer  the  amend- 
ments; or  within  fourteen  days  after  the  refusal  to, allow  further 
time,  in  cases  where  the  defendant,  desiring  to  answer  the  amend- 
ments, has  not  put  in  his  answer  within  the  time  allowed  for  that 
purpose,  and  the  Judge  has  refused  to  allow  further  time :  or 
within  fourteen  days  after  the  filing  of  the  answer,  in  cases  where 
the  defendant  has  put  in  an  answer :  unless  the  plaintiff"  has,  with- 
in such  fourteen  days,  obtained  a  special  order  for  leave  to  except 
to  such  answer,  or  to  reamend  the  bill.^ 

A  defendant  who  has  not  been  required  to  answer  the  bill,  and 
has  not  answered  it,  may  apj^ly  for  an  order  to  dismiss  the  bill  for 
want  of  prosecution,  at  any  time  after  the  expiration  of  three 
months^  froirr  the  time  of  his  appearance,  unless  a  motion  for 
decree  has  been  set  down  in  the  mean  time,  or  the  cause  has  been 
set  down  to  be  heard.* 

A  cause  is  set  down  for  hearing  by  the  Registrars'  clerk,  at  the 
order  of  course  seat,^  upon  being  furnished  with  a  certificate  of 
the  proper  officer,  that  is  to  say,  the  Clerk  of  Records  and  Writs 
in  Avhose  division  the  cause  is,  that  the  same  is  in  a  fit  state  to 
be  set  down  for  hearing.^  The  solicitor  of  the  party  setting 
down  the  cause  must  indorse  the  certificate  with  a  memorandum, 
stating,  if  there  be  any  infant  defendant,  that  a  guardian  ad  litem 
has  been  appointed ;  or,  if  there  be  not,  stating  that  there  is  not 
any  infant  defendant.''  The  Registrars'  clerk,  on  the  cause  being 
thus  set  down,  will  give  to  the  solicitor  a  note  of  the  day  on  which 
the  subpoena  to  hear  judgment  is  to  be  made  returnable.^     The 


Ch.  XXIII. 


Where 
defendant  has 
not  been 
required  to 
answer,  and 
has  not 
answered. 


How  set 
down. 


1  Ord.  XXXIII.  10  (1).  In  Elston  «. 
Elston,  24  L.  J.  Ch.  408 ;  3  W.  R.  398,  V. 
C.  W.,  the  cause  was,  by  consent,  allowed 
to  be  set  down,  noiwithstanding  the  de- 
fendant had  not  answered  interrogatories 
filed  to  the  bill. 

2  Ord.  XXXIII.  12(1-3);  Braithwaite's 
Manual,  93,  150,  n.  (5);  «M<e,  pp.  7t)5,  802. 
Times  of  vacation  are  not  reckoned  in  com- 
puting the  times  under  this  order.  Ord. 
XXXni.  13  (4);  Braithwaite's  Manual, 
18G ;  and  as  to  the  Vacations,  see  «/t<e,  p. 
374. 

3  That  is,  twelve  weeks.  Ord.  XXXIII. 
10.  The  three  months  run  during  vaca- 
tions. Bothomley  n.  Squire,  7  De  G.,  M. 
&  G.  246;  but  see  Braithwaite's  Manual, 
186,  n.  (109). 

4  Ord.  XXXIII.  13;  see  anl^,  p.  802. 
6  Reg.  Regul.  15  March,  18G0,  r.  1. 


6  Ord.  XXI.  2;  and  see  Ord.  VI.  2,  3. 
The  Record  and  Writ  Clerk  was  ordered 
to  give  the  certificate,  notwithstanding  a 
bare  trustee  defendant  had  not  appeared. 
Westhead  v.  Sale,  3  Jur.  N.  S.  1209;  G  W. 
R.  52,  V.  C.  W.  For  form  of  certificate, 
see  Vol.  III. 

7  Reg.  Regul.  15  March,  1860,  r.  7. 
The  certificate  must  be  marked  with  the 
designation  of  the  .Judge  to  whose  Court 
the  cause  is  attached:  Ord.  VI.  2,  3;  and 
be  also  indorsed  with  the  name  of  the  solic- 
itor by  whom  it  has  been  obtained,  and  of 
his  client,  with  the  date  of  setting  down 
the  cause.  A  fee  of  4*'.,  in  Chancery  fee 
fund  stamps,  is  payable  on  bespeaking  the 
certificate.  Regul'.  to  Ord.  Sched.  4.  For 
forms  of  certificate  and  indorsement,  see 
Vol.  HI. 

8  See  poii^  p.  9G6. 
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Ch.  XXIII. 


After 
replication. 

At  defend- 
ant's 
instance. 

Formal 
defendants. 


Wliere  cause 
to  be  set 
down  on  bill 
and  answer. 


Where  bill 
ordered  to  be 
taken  pro 
confessv. 


Where 
evidence  in 
chief  is  to  be 
taken  viva 
voce  Sit  the 
hearing. 


On  notice  of 
motion  for 
decree. 


Record  and  Writ  Clerk's  certificate,  that  the  cause  is  in  a  fit 
state  to  be  heard,  will  be  granted,  after  replication,  at  any  time 
after  the  evidence  has  closed.  Where,  however,  the  time  for 
taking  evidence  has  been  extended :  unless  it  is  so  extended  with- 
out prejudice  to  the  cause  being  set  down,  or  all  parties  consent, 
the  certificate  will  not  be  delivered  out  until  such  extended  time 
has  expired.^  If  the  cause  is  set  down  by  the  defendant,  the 
words,  "  at  the  request  of  the  defendant,"  must  be  written,  on  the 
certificate.^  If  there  are  any  formal  defendants,  a  memorandum 
of  the  service  of  the  bill  on  them  must  be  entered,  before  the 
certificate  will  be  given  out.^ 
•  Where  it  is  desired  to  set  down  the  cause  on  bill  and  answer, 
the  certificate  will  be  given  as  soon  as  the  answers  are  filed.  A 
cause  cannot  be  heard  on  bill  and  answer  against  a  defendant 
against  whom  a  traversing  note  has  been  filed ;  *  but  a  cause 
may  be  set  down  to  be  heard  on  bill  and  answer  against  one  or 
more  defendants,  although  it  is  to  be  heard  on  an  order  to  take 
the  bill  pro  confesso  against  other  defendants.^ 

If  the  preliminary  order  has  been  obtained  to  take  the  bill  pro 
con/esso  against  a  sole  defendant,®  the  cause  is  set  down  by  the 
Registrars'  clerk,  upon  production  of  the  order,  and  of  the  Record 
and  Writ  Clerk's  certificate.'^ 

Where  an  order  has  been  made  to  take  evidence  in  chief 
viva  voce  at  the  hearing,^  the  Clerk  of  Records  and  Writs  makes, 
upon  the  certificate,  an  entry  showing  that  such  an  order  has 
been  made;  and  the  Registrar,  in  setting  down  the  cause,  marks 
the  same  so  as  to  indicate  that  the  taking  of  evidence  in  chief 
viva  voce  at  the  hearing  has  been  ordered;  and  the  cause  will, 
be  put  in  the  paper  to  be  heard  without  the  special  direction  of 
the  Court :  which  may  be  obtained  upon  an  application  to  the 
Court,  by  either  party,  upon  notice,  to  have  a  day  fixed  for  the 
hearing.^ 

The  practice,  as  to  setting  down  a  cause  to  be  heard  on  notice 
of  motion  for  a  decree,  has  been  before  stated.  ^° 


1  Ante,  p.  963. 

2  Braithwaite's  Pr.  428. 

3  See  ante,  p.  429. 
*  See  ante,  p.  514. 

5  Braithwaite's  Pr.  429. 

6  Ante,  pp.  517-524. 

■?  See  ante,  p.  485;  and  Braithwaite's 
Manual,  189,  n.  (121).  For  form  of  cer 
tificate,  see  Vol.  III. 

8  Ord.  5  Feb.,  1861,  r.  3;  ante,  p.  844. 


9  Ord.  5  Feb.,  1861,  r.  8  For  the  mode 
in  which  the  special  direction  is  obtained, 
see  ante,  p.  911.  As  to  marking  a  cause  as 
short,  see  post,  p.  971.  As  to  setting  down 
a  record  for  trial  by  jury,  or  before  the 
Court  without  a  jury,  see  post.  Chap. 
XXVII.,  Trials  of  Questions  of  Fact. 

10  Ante,  p.  824, 825.  As  to  setting  down 
a  special  case  for  hearing,  see  post,  Chap. 
XLIII.,  Special  Case. 


CHAPTER  XXIV. 


THE    SUBPCENA    TO    HEAR    JUDGMENT. 


When  the  cause  has  been  set  down,  the  next  step  is  to  give 
notice  to  the  adverse  party  of  the  day  appointed  for  hearing. 
This  is  done  by  means  of  a  writ  called  a  subpoena  to  hear  judg- 
ment. 

The  plaintiff  must,  as  has  already  been  stated,  obtain  and  serve 
a  subpoena  to  hear  judgment,  as  well  as  set  his  cause  down  for 
hearing,  within  four  weeks  from  the  time  of  closing  the  evidence : 
and  in  general,  before  the  time  at  which  the  defendant  may  move 
to  dismiss  the  bill  for  want  of  prosecution.^  The  practice  is  to 
issue  this  subpoena  at  the  time  the  cause  is  set  down  ;  and  if  the 
plaintiff  sets  his  cause  doAvn  without  then  suing  out  the  writ,  he 
will  not  be  able  to  obtain  it  subsequently  without  a  special  appli- 
cation to  the  Court  to  adjourn  the  cause;  so  that  the  subpoena 
may  issue  and  bear  date  at  the  time  when  the  cause  is  entered  for 
hearing.^ 

The  subpoena  must  be  obtained  and  served,  as  well  where  repli- 
•  cation  has  been  filed,  as  where  the  cause  is  set  down  on  bill  and 
answer,  including  the  case  where  a  traversing  note  has  been  filed,^ 
or  where  a  defendant,  not  required  to  answer,  has  not  answered ;  * 
but  it  is  unnecessary  in  the  case  of  a  defendant  against  whom  the 
'bill  is  to  be  taken  pro  confesso.^ 

The  subpoena  to  hear  judgment  is  prepared  by  the  solicitor 
requiring  it ;  ^  and  is  sealed  by  the  Clerk  of  Records  and  Writs 
in  whose  division  the  cause  is.  When  the  subpoena  is  presented 
for  sealing,  a  note  from  the  Registrar,  of  the  day  on  which  the 
subpoena  is  made  returnable,  called  a  "  subpoena  note^^  and  a 
precipe  must  be   left  with   the   ofiicer.''     The  Registrar  will  not 


1  Ord.  XXI.  1;  XXXIII.  10  (2);  ante, 
p.  962;  Braithwaite's  Manual,  137.  For 
form  of  subpcenn  to  hear  judgment,  see 
Ord.  XXVIII.  2,  and  Sched.  E.,  No.  1; 
and  Vol.  III. 

2  Harvey  v.  Towle,  4  Hare,  166. 

3  Braithwaite's  Pr.  2.59. 

4  Lanham  v.  Pirie,  2  Jur.  N.  S.  1201,  V. 
C.  S. 


Object  of  the 
subpcBuu. 


When  to  be 
sued  out. 


In  what  cases 
necessary. 


How  pre- 
pared and 
issued. 


5  Braithwaite's  Pr.  260. 

6  Ord.  III.  1. 

7  Ord.  XXI.  3;  XXVIII.  1;  Braith- 
waite's Pr.  258.  Each  subpmna  must  be 
stamped  with  a  5s.  Chancery  fee  fund 
stamp.  Renjul.  to  Ord.  Sched.  4.  Forms 
of  the  prcBci'pe  may  be  had  at  the  Record 
and  Writ  Clerks'  Office ;  and  see  Vol.  HI. 
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May  be 
served  and 
returnable 
any  daj-; 

and  must  be 
returnable 
not  less  than 
twenty-eight 
days  from 
teste  ; 

and  be 
served  ten 
days  before 
return. 

Where  sub- 
jxeiui  issued 
too  late  to 
allow  twenty- 
eight  days. 

Where  cause 
eet  down  by 
defendant. 


Indorsement. 


Number  of 

names 

allowed. 

Service :  how 
effected. 


Within  what 
time. 


give  the  suhjycena  note,  until  the  cause  has  been  set  down  for 
hearing.^ 

A  suhpoRna  to  hear  judgment  may  be  served  and  returnable 
on  any  day,  as  well  out  of  as  in  term ;  ^  but  it  is  not  to  be 
returnable  at  any  time  less  than  one  month  ^  from  the  teste  of 
the  wi-it ;  and  it  is  to  be  served  at  least  ten  days  before  the  return 
thereof*  It  is,  therefore,  necessary  to  issue  the  suhpcena  as 
soon  as  the  cause  is  set  down  :  for  the  date  inserted  in  the  siihpcena 
note  by  the  Registrar  seldom  exceeds  twenty-nine  or  thirty  days 
from  the  time  it  is  granted  by  him.^  If  the  subpoena  has  not 
been  issued  in  such  time  as  will  allow  twenty-eight  days  between 
the  teste  and  the  return  of  the  writ,  an  alteration  and  extension  of 
the  return  in  the  subpoena  note  must  be  procured  from  the  Regis- 
trar :  otherwise,  the  subpoena  will  not  be  sealed.^ 

Where  the  cause  is  set  down  by  the  defendant,  it  should  appear 
in  the  subpoena  that  the  cause  is  set  down  "  at  the  request  of  the 
defendant."  '^  In  such  a  case,  the  defendant  setting  the  cause 
down  need  only  serve  the  plaintiff:  it  being  the  latter's  duty  to 
serve  the  other  defendants,  if  any.® 

Upon  the  back  of  the  writ,  as  upon  other  proceedings,  must  be 
indorsed  the  name  and  place  of  business  of  the  solicitor  issuing  the 
subpoena^  and  of  his  agent,  if  any,  or  the  name  and  place  of  resi- 
dence of  the  party  where  he  sues  it  out  in  person,  and,  in  either 
case,  the  address  for  service,  if  any  ;^  and  an  affidavit  of  service 
of  the  subpoena  must  state  the  indorsement.'^" 

A  subpoena  to  hear  judgment  may  contain  three  names  where 
necessary  or  required :  ^^  in  reckoning  which,  the  names  of  hus- 
band and  wife  are  counted  as  one. 

Service  upon  a  defendant's  solicitor  of  a  subpoena  to  hear  judg- 
ment, is  to  be  deemed  good  service  upon  such  defendant.^'-^  The 
service  of  the  subpoena  is  effected,  by  delivering  a  copy  of  the  writ, 
and  of  the  indorsement  thereon,  and  at  the  same  time  producing 
the  original  writ.^^ 

The  service  of  the  subpoena  will  not  be  valid,  unless  made  at 
least  ten  days  before  the  return  of  the  writ." 


1  Ord.  XXI.  3.  The  subpcena  note  is 
delivered  out  by  the  clerk  at  the  order  of 
course  seat,  on  the  cause  being  set  down 
with  him. 

2  Ord.  XXI.  4. 

8  That  is,  twenty-eight  days.  Ord. 
XXXVII.  10. 

4  Ord.  XXI.  5. 

5  Braithwaite's  Pr.  258. 

6  Ibid. 

7  lb.  259 ;  the  words  are  usually  insert- 
ed immediatel}'  after  the  recital  of  the 
title  of  the  cause:  ibid.  ;  and  see  form  in 
Vol.  III. 


8  Clarke  v.  Dunn,  5  Mad.  474;  Smith©. 
Wells,  6  Mad.  193. 

9  Ord.  III.  2,  5;  see  ante,  pp.  453.  454. 
For  a  form  of  indorsement,  see  Vol.  III. 

10  Powell  V.  Martin,  1  J.  &  W.  292; 
Eigg  V.  Wall,  3  M.  &C.  505;  2  Jur.  1080; 
and  see  form  of  affidavit  in  Vol.  III. 

11  Ord.  XXVill.  3. 

12  Ord.  XXVIII.  7.  Where  a  solicitor 
is  concerned  for  more  than  one  defendant, 
a  copy  of  the  svbpcena  should  be  served  on 
him  for  each  defendant.  Braithwaite's  Pr. 
259. 

13' Ord.  XXVIII.  6. 
"  Ord.  XXI.  5. 
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In  the  interval  between  the  suing  out  and  sei'vice  of  any  sicbpce-    Ch.  xxrv. 

na,  the  party  suing  out  the  same  may  correct  any  error  in  the    ' r ' 

names  of  parties  or  witnesses,  and  may  have  the  writ  resealed,   Correction  of 

.  ^  '  •'  _    '    errors. 

upon  leaving  a  corrected  ^5r«c^joe  of  such  subpoena^  marked  with 
the  words,  "  altered  and  resealed,"  and  signed  with  the  name  and 
address  of  the  solicitor  suing  out  the  same.^ 

If  an  irregularity  occurs,  either  in  the  writ  or  in  the  service  of  Irregularity 
it,  the  appearance  of   the  parties  in  pursuance  of  the  writ  will   cured  by 
waive  the  irregularity.     And  where  a  defendant,  after  service  of  a  appearance. 
subpoena  to  hear  judgment,  in  which    the  plaintiff's  name  was 
missjjelt,  appeared  upon    a  motion    to    advance  the  cause,  and 
opposed  it,  but  did  not  appear  at  the  hearing,  whereui^on  a  decree 
was  made  by  default,  it  was  held  that  the  defendant  had  waived 
the  objection,  by  appearing  upon  the  motion,  and  not  then  ob- 
jecting.^ 

When  a  cause  has  been  once  set  down,  and  a  subpmna  to  hear  New  service 
judgment  served,  a  revivor  of  the   suit,  after  abatement  by  the  notnecessary, 

J        x.     J?   1  1    •      •  n>       •  °"  revivor, 

death  of  the  i:)laintin,  will  not  render  the  service  of  a  new  subpoena  after  plain- 
to  hear  judgment  necessary.^     In  Byne  v.  Potter,^  however,  where  *'    ^  ^^^^^' 

■,         -.  "  Qucere,  on 

the  abatement  was  occasioned  by  the  death  of  a  sole  defendant,  death  of  sole 

the   Registrar    considered    that   service    of  a    new   subjjcena   to  ^^^^^^^^'i*- 
hear  judgment,  upon  the  executor,  was  necessary :  though  Lord 
Rosslyn  doubted  it,  and  appeared  to  think  that  the  service  of  the 

order  to  revive  was  sufficient  notice  to  the  defendant.     But  it  After  cause 
seems  that,  where  a  cause  is  ordered  to  stand  over  for  want  of  stan^V*' 

parties,  with  liberty  to  amend,  the  mere  service  of  the  order  to  for  want  of 

that  effect  will  not  prevent  the  necessity  of  serving  a  new  subpoena  ^^ 
to  hear  judgment.^ 

Where  a  defendant  became  bankrupt  after  the  institution  of  the  ^'l^^re  de- 
suit,  and  his  assignees  were  made  parties  by  supplemental  pro-  becomes 
ceedings,  it  was  held  to  be  unnecessary  to  bring  the  bankrupt  to  ^^.nkrupt. 
the  hearing,  by  serving  him  with  a  subptoena  to  hear  judgment.*^ 

Where  the  ])laintiff  was  unable  to  effect  service,  the  Court,  on  Subpoena  may 

an  ex  parte  motion  by  him,  allowed  the  subjJoe^ia  to  hear  judgment  •^'^'^^^■®'"'^'^'^- 
to  be  advertised.'' 

Where,  upon  a  motion  to  dismiss  for  want  of  prosecution,  a  Undertaking 

plaintiff  undertakes  to  set  down  his  cause  for  hearinc^  it  is  held,  *°  ^'^^  ^°^"  * 

,  .  »'  '    cause,  implies 

that  his  undertaking  extends  to  serving  a  subpoeria  to  hear  judo-  serving  a  snb- 

^     pxna  to  hear 
judgment. 

1  Ord.  XXVIir.  5.  5  Knowles  v.    Spence,    Mos.    224,  226; 

2  Carvick  v.  Young,  Jac.  524.  Davis  v.  Prout,  7  Beav.  256 ;  Cockburn  v. 
8  Bray  v.  Woodran,  6  Mad.  72;    Spar-       Raphael,  nhl  svp. 

row  V.  Ewing,  1  W.  N.  191;  12  Jur.  N.  S.  6  Stahlschmidt  v.  Lett,  5  Hare,  595;  11 

428,  V.  C.  W.  Jur.  885;  and  see  ante,  p.  159. 

4  5  Ves.  305;    see,   however,  Cockburn  7  Jenkin  v.  Vaughan,  24  L.  J.  Ch.  495; 

V.  Raphael,  4  Sim.  18.     The  correct  prac-  Lechmere  v.  Clamp,  30  Beav.  218;  9  W. 

tice  would  seem   to  be  to  serve  only  the  R.  025.     For  form  of  motion  paper  in  such 

new  parties.    Braithwaite's  Pr.  259.  case,  see  Vol.  III. 
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Ch.  XXIV.  ment.^  Where,  however,  a  plaintiff,  who  had  replied  to  the 
^■^ Y '  answer,  was  permitted  to  withdraw  his  replication,  upon  his  under- 
taking to  set  the  cause  down  for  hearing  upon  bill  and  answer, 
it  was  decided,  that  service  of  the  order  made  thereon  was  equiva- 
lent to  serving  a  subpoena  to  hear  judgment ;  and  upon  the  plaintiff's 
not  appearing  when  the  cause  was  called  on,  the  bill  was  dismissed 
with  costs,^ 
Affidavit  of  ^ach   party,  as  well  the  one  served  as  the  party  serving  the 

service.  subpoena,  will  do  well,  before  the  day  of  hearing,  to  file  at  the 

Record  and  Writ  Clerks'  ofiice  an  affidavit  of  the  service  of 
the  writ,  and  to  be  provided  with  an  office  copy  of  it :  to  be  made 
use  of,  in  case  the  opposite  party  do  not  appear  when  the  cause  is 
called  on.^  Such  affidavit  should  be  made  by  the  person  serving 
the  writ,  or  served  with  it,  as  the  case  may  be ;  and  must  state 
when,  where,  how,  and  by  whom  the  service  was  effected.*  The 
affidavit  should  contain  a  statement  of  the  writ,  and  should  show 
that  it  was  duly  indorsed  :  otherwise,  a  decree  taken  upon  the  pro- 
duction of  such  affidavit  will  be  irregular.^  If  the  service  of  the 
subpoena  is  made  on  the  solicitor  on  the  record,®  it  is  sufficient 
if  the  affidavit  states  that  such  solicitor  is  beheved  to  be  the 
soUcitor  of  the  defendant.'^  Whenever  a  party  does  not  appear 
at  the  hearing,  it  is  advisable  to  get  the  affidavit  entered  by  the 
Registrar,  in  order  that  the  decree  may  be  taken  on  the  affidavit  of 
service. 

1  Dixon  V.  Shum,  18  Ves.  520;  and  see  5  Powell  v.  Martin,  IJ.  &W.292;  Rigg 
Bartlett  v.  Harton,  17  Beav.  479.                         v.  Wall,  3  M.  &  C.  505 ;  2  Jur.  1080 ;  ant^, 

2  Rosters  v.  Goore,  17  Ves.  130.  p.  967.     For  forms  of  affidavit,  see  V  ol.  ill. 
8  See   Evans  v.  Evans,   2   Keen,  604;  6  See  Ord.  XXVIII.  7 

•  Frosts.  Hilton,  15  Beav.  432;  and  post,  ''  Marsden  v.  Blundell,  15  Jur.  809,   V. 

pp.  976,  977.  C-  K.-  B. 

i  Ord.  XXVIII.  8. 


CHAPTER   XXV. 


HEARING   CAUSES. 


The  Registrars  keep  distinct  lists  of  the  causes  and  other  Lists  of  ^^^ 
matters  set  down  to  be  heard  before  each  Judge ;  ^  and  from  these  ^adfout. 
lists,  the  paper  of  causes  to  be  heard  on  each  day  of  hearing  is 
made  out  by  them.  Usually,  twelve  causes  are  put  in  each  paper, 
and  are  taken  from  the  cause-books  in  the  order  in  which  they 
have  been  set  down.  A  copy  of  this  paper  is  put  up  in  the 
Registrars'  office,  and  on  the  doors  of  the  respective  Coui^ts,  in  the 
afternoon  of  the  previous  day.^ 

But,  although   causes  are  always   taken   from   the   Registrars'   Of  advancing 
books,  for  the  purpose  of  being  entered  in  the  paper  for  hearing,  <=^^ses: 


1  Ord.  VI.  8;  see  Chancery  Rules  of 
New  Jersey,  Rule  12,  2  M' Carter,  515.  In 
Massachusetts,  cases  in  Equity,  and  mo- 
tions and  other  applications  therein,  wheth- 
er interlocutory  or  final,  shall  in  the  first 
instance  be  heard  and  determined  by 
one  Justice  of  the  Supreme  Judicial 
Court.  Genl.  Stats,  c.  113,  §  6.  All  hear- 
ings shdl  be  had  in  the  county  in  which 
the  cause  is  pending,  if^the  Court  is  in 
session  therein;  unless  otherwise  ordered 
for  .sipecial  cause.  Rule  33  of  the  Rules 
for  Practice  in  Chancery.  A  single  Jus- 
tice, or  the  full  Court,,  sitting  in  one 
county,  may,  when  needful,  hear  and  de- 
termine cases  pending  in  another  county, 
and  any  motion  therein.  And  all  orders 
and  decrees  made  on  such  hearings  shall 
be  transmitted  to  the  clerk  in  the  proper 
county,  to  be  by  him  entered.  Genl.  Sts. 
c.  113,  §  18.  Sect.  19  provides  for  reason- 
able notice  in  such  cases  to  the  adverse 
party  or  his  counsel.  When  any  party 
shall  desire  a  hearing  in  Equity  before  a 
single  Justice,  except  at  a  term  of  the 
Court  held  in  the  county  where  the  cause 
is  pending,  he  mny  apply  to  a  Justice  to 
appoint  a  time  and  place  for  the  hearing ; 
and  when  such  time  and  place  shall  have 
been  appointed,  he  shall  give  notice  there- 
of to  the  adverse  party,  or  his  solicitor.  But 
tliis  rule  shall  not  prevent  a  part}-  from 
obtaining  a  p'elimiuary  injunction,  or  a 
dissolution  of  an  injunction,  or  other  or- 
der, upon  a  shorter  notice,  or  without  no- 
tice, if  the  Court  shall  think  the  same 
reasonable.    And  cases  may  be  heard  by 


consent  of  parties,  and  the  permission  of 
the  Court,  without  such  notice.  Rule  34 
of  Mass.  Chancery  Practice. 

All  notices  in  a  case  required  to  be 
given  to  a  party,  may  be  given  to  his  so- 
licitor of  record ;  and  if  transmitted  through 
the  post-office,  postpaid,  shall  be  deemed 
to  have  been  received  by  the  person  to 
whom  they  are  addressed,  in  due  course  of 
mail,  unless  the  contrary  shall  appear  by 
affidavit  or  otherwise.  Rule  24.  Where  a 
case  pending  in  one  county  or  any  motion 
therein  is  heard  before  a  single  Justice  or 
the  full  Court  sitting  in  another  county, 
either  party  may  transmit  to  the  Court  his 
reasons  in  writing  for  or  against  the  appli- 
cation, and  the  Justice  shall  examine  the 
same  and  proceed  thereon  as  if  the  parties 
were  present.  Genl.  Sts.  c.  113,  §  20. 
The  Justices  of  the  Court  shall,  from  time 
to  time,  by  arrangement  among  themselves, 
designate  some  one  of  their  number  to  at- 
tend at  some  convenient  place  in  Boston, 
at  all  convenient  times,  for  the  purpose  of 
hearing  matters  in  Equity,  who  by  his 
rescript  may  make  decrees  and  orders  in 
Equity  suits  in  any  county.  Genl.  Sts.  c. 
113,  §  24. 

By  Rev.  Stats,  of  Maine,  cases  in  Equity, 
presented  on  demuiTer  to  the  bill,  or  when 
prepared  for  final  hearing,  come  before  the 
Law  Court,  c.  77,  §  17.  Hewett  v.  Adams, 
50  Maine,  271. 

2  Formerly,  the  last  cause  in  the  paper 
was  privileged ;  but  this  is  no  longer  the 
case.    Flower  v.  Gedye,  23  Beav.  449. 
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On  the 
ground  that 
the  object  of 
the  suit  will 
be  lost. 


Where  bill  to 
be  taken  pro 
confesso. 

Foreclosure 
suits. 


Short  causes; 


in  the  order  in  which  they  stand,  it  frequently  happens  that  the 
Court,  upon  a  proper  ground  being  stated,  will  order  a  cause 
which  has  been  set  down  for  hearing  to  be  taken  out  of  its  turn: 
for  the  Court  holds,  that  a  defendant  has  no  right  to  object  to  a 
cause  being  heard,  at  any  time,  after  it  has  been  set  down  for 
hearing.^  Thus,  where,  in  a  suit  for  the  specific  performance  of 
an  agreement  to  accept  a  lease  for  a  term  of  years,  the  plaintiff 
applied  to  the  Court  to  have  his  cause  advanced,  on  the  ground 
that  the  term  of  years  would  expire  before  the  case  could  come 
on  in  its  regular  course,  the  order  was  made :  on  the  plaintiff's 
undertaking  to  give  due  notice  of  the  advancement  to  the  defend- 
ant ;  ^  and  if  in  such  a  suit  the  plaintiiF  does  not  apply  to  have  the 
cause  advanced,  and  by  his  delay  allows  the  time  to  expire  before 
the  hearing  of  the  cause,  the  Court  will  not  direct  an  inquiry  as  to 
damages.^  So,  where  an  annuity,  claimed  by  the  bill,  was  all  the 
subsistence  the  plaintiff  had  for  herself  and  nine  children,  that  was 
held  a  sufficient  gi-ound  for  having  the  cause  advanced.^  And 
where  a^  order  has  been  obtained  for  taking  the  bill  ^'O  confesso, 
the  Court  may  appoint  a  special  day  for  the  hearing.^  Formerly, 
the  Court  would  not  advance  suits  for  the  foreclosure  of  mort- 
gages ;  ®  but  such  causes  will  now  be  advanced  under  the  same 
circumstances,  and  subject  to  the  same  rules,  as  other  causes.'' 

Where  a  cause  involves  no  question  of  difficulty,  and  is  not 
likely  to  take  up  much  time  in  argument,  or  is  such  that  the 
subject-matter  of  it  would  authorize  the  Court  to  make  a  decree 
as  of  course,  it  may  be  heard  as  a  short  cause,  amongst  the  short 
causes,  for  the  hearing  of  which  one  day  in  each  week  is  appointed, 
both  in  term  and  in  the  sittings  after  term.*  To  obtain  this  privi- 
lege, there  must  be  a  certificate  from  the  counsel  of  the  plaintiff,^ 
that  the  cause  is  fit  to  be  heard  as  a  short  cause ;  but  the  consent  of 
the  solicitors  for  any  of  the  defendants  will  not  be  required.^"  Upon 
the  production  of  such  certificate  to  the  Registrars'  clerk,  at  the 
order  of  course  seat,  lie  will  mark  the  cause  as  "short,"  in  the 
cause-book.  Notice  that  the  cause  has  been  so  marked  must  be 
given  to  the  other  solicitors  in  the  cause,  by  the  solicitor  of  the 
plaintiff.^^     The  plaintiff,  thus  advancing  a  cause,  proceeds  at  his 


1  Hoyle  V.  Livesev,  1  Mer.  381;  Eawson 
V.  Samuel,  C.  &  P."l81,  182. 

2  Hovle  V.  Livesev,  tibi  sup. 

3  De'Brassac  v.  Martyn,  11  W.  R.  1020, 
V.  C.  W. 

4  wiiite  r. ,  cited  2  Mad.  Pr.  588. 

5  Ord.  XXII.  6. 

6  Rashleiph  i'.  Dayman,  2  Mad.  147. 

7  Ord.  XXI.  6. 

8  The  minutes  of  the  decree  to  be  made 
in  such  cases,  are  frequently  prepared  by 
the  plaintiff  s  junior  counsel,  and  submit- 
ted to,  and  approved  by  the  junior  counsel 


of  the  defendants,  before  the  cause  is  called 
on. 

9  In  Hargraves  v.  White,  17  Jur.  436, 
V.  C.  W.,  the  certificate  was  dispensed 
with.     For  form  of  certificate,  see  Vol.  III. 

10  Reg.  Regul.  15  March,  18G0,  r.  10. 
A  cause  is  not,  generally,  fit  to  be  heard 
as  a  short  cause  if  it  will  take  more  than 
ten  minutes.    Anon.,  17  .Jur.  435. 

11  A  decree  will  not  be  made  in  a  short 
cause  against  a  defendant  who  does  not 
appear,  unless  it  is  shown  that  this  notice 
was  given.    Molesworth  v.  Snead,  11  W. 
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peril ;  and  if,  on  the  cause  coming  on,  it  appears  that  it  is  not  one 
which  is  entitled  to  be  so  advanced,  the  costs  occasioned  by  the 
advancement  will  have  to  be  paid  by  the  plaintiff. 

When  a  cause  has  been  marked  short,  it  will  be  put  in  the  paper 
for  hearing  on  the  next  short  cause  day  after  the  day  when  the 
subpoena  to  hear  judgment  is  returnable.  It  may,  however,  with 
the  consent  of  all  parties,  be  pit  in  the  paper  for  hearing  before 
that  time ;  ^  and,  by  consent,  the  Court  has  made  an  immediate 
decree  in  a  cause  not  in  the  paper,  for  the  administration  of  the 
real  and  personal  estate  of  an  intestate,  at  the  suit  of  a  creditor, 
after  a  summons  in  Chambers  for  the  administration  of  the  personal 
estate  had  been  taken  out  by  another  creditor :  which  was  return- 
able before  the  first  day  on  which  the  cause  could  be  heard  as  a 
short  cause.^ 

It  is  to  be  noticed,  that,  if  a  cause  which  has  been  advanced  as 
a  short  cause,  or  put  into  the  paper  as  such,  should  eventually  be 
found  to  be  one  not  entitled  to  be  so  advanced,  it  will  be  ordered 
to  be  struck  out  of  the  paper.  Thus,  in  Eashleigh  v.  Dayman^ 
where  a  suit  for  a  foreclosure,  which,  according  to  the  practice  as 
it  then  existed,  could  not  be  advanced,*  had  been  transferred  to 
the  paper  of  short  causes,  it  was  ordered  to  be  struck  out  of  that 
paper ;  and,  where  two  causes  had  been  set  down,  on  the  same 
day,  to  be  heard  as  short  causes,  but  occupied  in  argument  a  con- 
siderable time.  Sir  Thomas  Plumer  M.  R.  directed  them  to  be 
postponed  till  after  the  other  short  causes:  observing  that,  in 
such  cases,  in  future,  the  causes  must  be  restored  to  their  original 
places.^ 

Formerly,  a  distinction  was  made  between  what  were  called 
consent  causes,  and  short  causes.  This  distinction,  for  practical 
purposes,  seems  now  to  be  abolished.  Of  course,  causes  in  which 
all  parties  consent  to  the  decree  are  short  causes ;  but  such  cases 
do  not  usually  occur,  as  they  involve  those  who  conduct  them  in 
somewhat  unnecessary  responsibility.''  It  may  be  mentioned, 
with  reference  to  the  subject  of  consent  causes,  that  a  decree 
or  order,  made  by  consent  of  the  counsel  for  the  parties,  can- 
not be  set  aside,  either  by  rehearing  or  appeaV  or  by  bill  of 


Ch.  XXV. 


WTien  to  be 
put  in  the 
Court  paper. 


Cause, 
improperl7 
advanced, 
will  be 
struck  out ; 


as,  where  it 
is  likely  to 
occupy  con- 
siderable 
time. 


Consent 
causes : 


Cannot  be 
reheard. 


R.  9-34,  V.  C.  W. ;  and  see  Seton,  1121. 
For  forms  of  notice  and  affidavit  of  service, 
see  Vol.  III. 

1  lies-  Kegul.   15  March,    1860,  r.  10. 
For  form  of  consent,  see  Vol.  III. 

2  Furze  v.  Hennet,  2  D.  &  J.  125;  ante, 
p.  741. 

8  2  Mad.  147. 

4  An>e,  p.  874. 

5  Walker  v.  Main,  1  J.  &  W.  1,  n.  (n). 

6  For  form   of  decree  bv   consent,   see 
Seton,  1120,  No.  1. 

7  Bradish  v.  Gee,  Amb.  229;   Harrison 


V.  Rumsey,  2  Ves.  S.  488;  Belt's  Sup.  41-3; 
Toder  v.  Sansam,  1  Bro.  P.  C.  ed.  Toml. 
468;  Seton,  1120;  and  see  jmi,  Chap. 
.  XXXII.,  §  1,  Ri:henviv<j»  ami  Appenh  ;  and 
see  Cookes  v.  Cookes,  1  W.  N.  86;  12  Jur. 
N.  S.  244,  V.  C.  S. ;  1  W.  N.  91,  L.  JJ. 
The  same  principle  applies  to  orders  made 
on  ex  parte  applications.  Sturgeon  v. 
Hooker,  2  Phil.  283.  An  order  or  decree 
in  Chancery,  entered  by  consent,  is  not  the 
subject  of  an  appeal  or  rehearini;:.  Atkin- 
son' V.  Manks,  1  Cowen,  09-3 ;  Armstronjt  v. 
Cooper,    11   111.    540;    Stewart  v.  Forbes, 
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Authority  of 
counsel  to 
consent. 

Where 
infants  are 
concerned. 


Of  advancing 
causes  pro 
forma. 


review ;  ^  unless,  by  clerical  error,  any  thing  has  been  inserted  in 
the  order,  as  by  consent,  to  which  the  party  had  not  consented : 
in  which  case,  a  bill  of  review  might  lie.^  If,  however,  the  decree 
has  been  obtained  by  fraud,  relief  may  be  had  against  it  by  original 
bill.^  The  consent  of  counsel  to  a  decree  is  to  be  given  upon  their 
own  conception  of  their  instructions.*  It  has  been  before  stated,^ 
that  although,  where  infants  are  concerned,  the  Court  does  not 
usually  make  a  decree  by  consent,  without  first  inquiring  whether 
it  will  be  for  their  benefit,  yet,  if  such  a  decree  is  made,  the  infants 
will  be  bound  by  it.^ 

Sometimes,  a  cause  will  be  advanced  to  the  head  of  the  paper, 
2:>ro  forma,  to  enable  a  witness  attending  from  a  public  office  in 
the  country,  to  prove  a  document.  Thus,  where  an  application 
was  made  to  the  Court,  that  a  cause,  which  was  not  in  the  paper 
for  the  day,  might  be  immediately  called  on,  for  the  purpose  of 
proving  a  will,  the  proper  officer  having  come  up  fi'om  York  with 
the  original  for  that  purpose,  and  being  detained  in  town  at  a 
considerable  expense,  the  application  was  granted  ;  and  the  cause 
having  been  called  on,  the  will  was  produced  by  the  proper  officer 
to  the  Registrar.' 


1  M'N.  &  G.  137;  S.  C.  13  Jur.  523;  Dod- 
son  V.  Scammell,  8  W.  R.  252,  V.C  K. ;  but 
see  Brewer  v.  State  of  Connecticiit.  9  Ohio, 
189,  decided  under  the  Act  of  Ohio,  1831, 
giving  an  appeal  "  from' an}' final  sentence  • 
or  decree;  "  and  see  also  jNIorris  v.  Davies, 
5  C.  &  Fin.  163.  If  an  order  or  decree  ap- 
pealed from,  purports  on  its  face  to  have 
been  taken  bv  consent  of  the  party  appeal- 
ing, it  will  be  deemed  by  the  Court  above, 
on  appeal,  to  have  been  so  taken;  and  they 
will  not  hear  evidence  on  the  (Question 
•whether  it  was  so  taken.  If  it  was  in  fact 
not  taken  by  consent,  the  party  should 
have  applied  to  the  Court  below  to  have  the 
mistake  in  the  entrv  corrected.  Atkinson 
V.  Manks,  1  Cowen,"693.  A  decree  by  con- 
sent is  binding  and  conclusive  unless  pro- 
cured bv  a  fraud.  French  v.  Shotwell,  5 
John.  Ch.  564.  One  affected  by  a  decree, 
though  not  a  party,  may  aver  and  prove 
that  it  was  entered  by  an  agreement  of  the 
parties,  though  it  contradict  the  record. 
Stark  V.  Thompson,  3  Monroe,  302;  see 
Shute  V.  Gustin,  Halst.  Dig.  175;  Lewis 
V.  Lewis,  1  Ala.  35. 

1  Webb  V.  Webb,  3  Swanst.  658;  and 
see  Smith  v.  Turner,  1  Vem.  274;  and 
post,  Chap.  XXXIV.,  §  5,  BHlsof  Revitw; 
Armstrong  v.  Cooper,  11  111.  540;  and  see 
Carew  v.  Cooper,  12  W.  R.  767,  L.  C; 
Green  v.  Crockett,  13  W.  R.  1052,  L.  C. 

2  Anon.,  1  Ves.  J.  93. 

3  Bradish  v.  Gee,  vbi  sup. ;  Davenport 
V.  Stafford,  8Beav.  503,  523;  9  Jur.  801. 
Or  by  setting  the  decree  aside,  if  the  fraud 
is  discovered  at  the  same  term  the  decree 


is  made.     Doss  v.  Tyack,  14  How.  U.  S. 
297. 

*"Mole  V.  Smith,  1  J.  &  W.  673;  Brad- 
ish V.  Gee,  ubi  stip. ;  Re  Hobler,  8  Beav. 
101;  Turner  v.  Turner,  2  De  G.,  M.  &  G. 
28,  37 ;  Swinfen  v.  Swinfen,  24  Beav.  549 ; 
3  Jur.  N.  S.  1109;  2  De  G.  &  J.  381;  4 
Jur.  N.  S.  774;  Seton,  1121;  1  Hoff.  Ch. 
Pr.  27  and  note;  Coming  v.  Cooper,  7 
Paige,  587.  Where  upon  the  hearing  of  a 
cause  the  counsel  of  the  defendants  aban- 
doned the  defence  after  hearing  the  opening 
argument  in  behalf  of  the  plaintiffs,  the 
Court  refused  to  grant  a  rehearing  upon 
the  ordinary  certificate  of  counsel.  To  ob- 
tain a  rehearing  under  such  circumstances, 
the  defendants  will  be  obliged  to  show  a 
violation  of  duty  on  the  part  of  their  coun- 
sel, or  that  he  had  clearly  mistaken  either 
the  law  or  the  facts.  Decarters  v.  La  Farge, 
1  Paige,  574.  The  Court  has  power,  even 
after  enrolment,  to  open  a  regular  deecree, 
obtained  by  default,  to  discharge  the  enrol- 
ment, for  the  purpose  of  giving  the  defend- 
ant an  opportunit}'  to  make  a  defence  on 
the  merits,  where  he  has  been  deprived  of 
such  defence,  either  by  mistake  or  acci- 
dent, or  by  the  negligence  of  his  solicitor. 
Millspaugh  v.  M'Bride,  7  Paige,  509. 

5  Ante,  p.  164;  and  see  Seton,  1121. 

6  'I  he  filing  and  affirming  by  the  Court, 
of  the  report  of  a  Master  in  Chancery, 
without  objection  by  the  appellant's  coun- 
sel, is  not  such  an  entry  of  decree  by 
consent  of  parties,  as  to  estop  him  from  ap- 
pealing therefrom.  Hershee  v.  Hershey, 
15  Iowa,  185. 

1  Anon.,  4  Mad.  271. 
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Where  original  and  cross-causes  are  set  down,  and  other  causes     Ch.  XXV. 

intervene,  the  j^laintift^  in  either  cause  may  (if  necessary)  move    " r ' 

for  leave  to  bring'  forward  his  cause,  or  that  his  cause  may  stand  Of  advancing 

adjourned,  as  the  case  may  be,  in  order  that  both  causes  may  be  cross-causes; 

heard  together.^      Upon  an   appUcation  of  this   sort,  it   may  be 

necessary  to  request  that  the  evidence  taken  in  the  original  cause 

may  be  read  at  the  hearing  of  the  cross-cause,  and  the  converse.^ 

Such  an  order,  when  obtained,  may  be  made  use  of  by  the  other 

side,  without  motion  :  unless  he  is,  upon  special  reason  shown  to 

the  Court  by  the  party  obtaining  such  order,  prohibited  by  the 

same  order  from  so  doing ;  ^  but  it  is  necessary  that  a  mhpcena  to 

hear  judgment  should  be  served  in  each  cause :  for  the  cause  of 

that  party  who  omits  serving  this  process  will  not  come  on  at  the 

same  time  with  the  other  party's,  unless  the  latter  consents  to  it.^ 

The  like  application  may  also  be  made  by  the  plaintiff,  where  orsupplemen- 
there  are  original  and  supplemental  causes  entered  for  hearing  in  tal  causes. 
the  same  paper,  with  other  causes  intervening. 

Upon  production  to  the  Registrar  of  a  request  or  consent  signed  Adjournment 
by  the  solicitors  of  all  parties,  at  the  latest  in  the  forenoon  of  the  °^  *=^"'^=^- 
day  before  the  day  the  cause  is  to  be  in  the  paper,  it  will  be 
marked  as  standing  over  to  a  day  to  be  named.^  If  all  parties  do 
not  consent,  application  should  be  made  to  the  Court  for  that  pur- 
pose, at  the  latest  in  the  forenoon  of  the  day  before  the  day  the 
cause  is  to  be  in  the  paper:  otherwise,  if  the  cause  be  placed 
in  the  paper  and  called  on,  it  may  be  struck  out,  and  in  that  case, 
it  must  be  again  set  down  at  the  bottom  of  the  list.*'  If  the  appli- 
cation is  made  to  the  Court  on  the  day  on  which  the  cause  is  in 
the  paper,  it  will  only  be  granted  (unless  by  consent)  upon  the 
terms  of  the  party  making  it  paying  to  *thG  other  the  costs  of  the 
day."' 

Where  a  cause,  being  in  the  paper  for  hearing,  is  ordered  to  be  Costs  of  the 
adjourned  upon  payment  of  the  costs  of  the  day,  the  party  to  pay  <i^y' 
the  same,  whether  before  the  Lord  Chancellor,  the  Lords  Justices, 
the  Master  of  the  Rolls,   or  one  of  the  Vice-chancellors,  is  to 
pay  the  sum  of  Vdl. :  unless  the  Court  otherwise  directs.^ 

Where  there  are  more  defendants  than  one,  the  sum  of  lOZ.  is  when  more 
not  payable  by  the  plaintiff  to  each  of  the    defendants,  but  is  ^^^^^ 
divisible  amongst  them  all.^ 

1  Hinde,     415;     and    see    po&t,    Chap.  T  Hinde,  416.     For  form  of  order  in  such 
XXXIV.,  §  1,  Cro&s  Bills.  case,  see  Seton,  1113,  No.  1.     Tlie  costs  of 

2  Ante,  p.  fc68.     For  form  of  order,  see  the  day  will  not,  however,  be  given  where 
Seton,  1275,  No.  2.  the  defect,  which  renders  an  adjournment 

3  o'rd.  XIX.  5 ;  ante,  p.  807.  necessary,    has   occurred  since   the  cause 

4  Harr.  by  Newl.  311.  was  at  issue.   Fussell  v.  Elwin,  7  Hare,  29. 

5  Reg.  Regul.   15   March,    1860,  r.  13.  «  Ord.  XL.  22. 
For  form  of  request,  see  Vol.  III.  ^  See  J'owler  ■o.  Reynolds,  cited  Seton, 

6  Reg.  Regul.  15  March,  1860,  r,  13.  1117;  Morgan  &  Davey,  64. 
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Where  a 
cross-bill  is 
filed. 


Where  evi- 
dence taken 
viva  voce  at 
hearing. 


Fixing  day 
for  hearing, 
when  evi- 
dence to  be 
taken  viva 
voce  thereat. 


The  most  usual  reasons  for  applying  to  adjourn  a  cause,  are  : 
the  discovery  of  some  defect  in  the  pleadings,  which  may  render 
an  amendment  of  the  bill,  or  the  filing  of  a  supplemental  hill, 
necessary,  —  the  circumstance  that  the  cause  is  likely  to  come 
on  for  healing  before  the  evidence  is  closed  (which  may  happen 
in  cases  where  either  party  has  obtained  an  order  to  enlarge  the 
period  for  taking  evidence,  and  the  cause  has,  by  arrangement  or 
special  order,  been  set  down  in  the  mean  time),^  —  or  the  fact 
that  the  suit  is  under  compromise.  In  such  cases,  an  application, 
should  be  made  to  the  Court,  for  an  order  to  adjourn  the  cause 
before  it  appears  in  the  .daily  paper  of  causes  :  otherwise,  the 
Court,  instead  of  adjourning  the  cause,  may  order  it  to  be  struck 
out  of  the  general  paper,  and.  thereby  impose  upon  the  plaintiff  the 
necessity  of  again  setting  it  down.  And  where  a  cause,  which 
stands  for  hearing,  is  called  on  to  be  heard,  but  cannot  be  decided 
by  reason  of  a  want  of  parties,  or  other  defect  on  the  part  of  the 
plaintiff,  and  is,  therefore,  struck  out  of  the  paper,  and  the  same  is 
again  set  down,  the  defendant  will  be  allowed  the  taxed  costs 
occasioned  by  the  first  setting  down,  although  he  does  not  obtain 
the  costs  of  the  suit.^ 

A  cause  will  not  be  adjourned  merely  because  a  cross-bill  has 
been  filed,  to  which  the  answer  has  not  been  put  in.  The  proper 
course,  in  such  cases,  is,  when  the  cross-bill  has  been  filed  in  due 
time  to  apply  to  extend  the  time  for  taking  evidence  in  the  original 
cause  till  the  answer  to  the  cross-bill  has  come  in.^ 

Where  an  order  has  been  made,  that  the  evidence  in  chief  as  to 
any  facts  or  issues  shall  be  taken  viva  voce  at  the  hearing,  the 
examination  in  chief,  as  well  as  the  cross-examination  and  re- 
examination, as  to  such  facts  and  issues,  will  be  taken  before  the 
Court,  at  the  hearing,  accordingly ;  *  and  in  all  cases  where  repli- 
cation has  been  filed,  all  witnesses  who  have  made  affidavits,  or 
been  examined  ex  parte  before  the  Examiner,  and  for  the  cross- 
examination  of  whom  notice  has  been  duly  given  by  the  other 
side,  will  be  cross-examined  before  the  Court,  at  the  hearing, 
accordingly.^  And  it  is  to  be  remembered,  that  the  Court  has 
power,  upon  the  hearing  of  any  cause,  if  it  shall  see  fit  so  to  do, 
to  require  the  production  and  oral  examination  before  itself  of  any 
witness  or  party  to  the  cause.® 

Where  evidence  is  to  be  taken  mva  voce  at  the  hearing,  the 
cause  will  not  be  put  in  the  paper  for  hearing  without  the  special 
direction  of  the  Court  :  which  may  be  obtained  upon  an  applica- 


1  Anie,  p.  9G3. 

2  Ord.  XL.  21;    see,  however,    Nelson 
V.  Seaman,  1  De  G.,  F.  &  J.  otj8. 

3  Coates  V.  Pearson,  4   Mad.  202;   see 
po&t.  Chap.  XXXIV.,  §  1,   C'rws  Bdh. 


4  Ord.  5  Feb.,  1861,  r.  3;  an^p,  pp.  911, 
845. 

6  Ih.  rr.  7,  19;  ante,  pp.  913,  914. 

6  15  &  16  Vic.  c.  86,  §  39 ;  see  anlt,  p. 
912. 
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tion  to  the  Court,  by  either  party  upon  notice,  to  have  a  day  fixed 
for  the  hearing.^ 

Where  any  cause  becomes  abated,  or  is  compromised,  after  the 
same  is  set  down  to  be  heard,  the  solicitor  for  the  plaintiff  must 
certify  the  fact,  as  the  case  may  be,  to  the  Kegistrar :  who  will 
cause  an  entry  thereof  to  be  made  in  the  cause-book,  opposite  to 
the  name  of  such  cause  ;  ^  and  if  the  plaintiff  neglects  to  do  this, 
and  the  cause  comes  into  the  paper  for  hearing,  the  defendants 
will  be  entitled  to  the  costs  of  the  day.^ 

Where,  after  a  cause  has  been  thus  marked  as  abated,  an  order 
to  revive  the  suit  is  obtained,  the  order  should  be  produced  to  the 
order  of  course  clerk  in  the  Registrars'  office ;  and  he  will  cause 
the  entry  in  the  cause-book  of  the  abatement  to  be  struck  out ; 
and  the  cause  will  then  be  put  into  the  paper,  in  its  turn. 

Where  any  cause  has  been  standing  for  one  year  in  the  cause- 
book,  marked  as  abated,  or  as  standing  over  generally,  it  will  be 
struck  out  of  the  cause-book ; ''  and  no  cause  will  be  allowed  to 
stand  over  for  an  indefinite  period.^ 

When  the  subpoena  to  hear  judgment  has  been  served,  each 
party  is  entitled  to  prepare  his  brief  for  counsel ;  and  care  should 
be  taken  that  such  brief  be  delivered  in  due  time,  before  the  cause 
is  placed  in  the  paper  for  hearing.^ 

The  plaintiff  must,  before  the  cause  is  called  on  (and,  indeed,  an 
earlier  time  than  the  day  in  which  the  cause  is  in  the  paper,  is 
fixed  by  some  of  the  Judges),  leave  with  the  Usher  of  the  Judge 
who  is  to  hear  it,  two  printed  copies  of  the  bill  and  answer ;  one 
for  the  use  of  the  Court,  and  the  other  for  the  Registrar.^ 


Ch.  XXV. 


Course  to  be 
pursued  after 
revivor. 


Cause  stand- 
ing over  for 
one  year,  will 
be  struck  out 
of  cause-book. 

Briefs  for 
counsel. 


Papers  for  the 
Judge. 


1  Ord.  5  Feb.,  1861,  r.  8 ;  see  anie,  p.  911. 

2  Ord.  XXI.  7.  A  fee  of  G,<.  8,'/.  is  al- 
lowed. Kegul.  to  Ord.  Sclied.  2.  I'or 
fonii  of  certilicate,  see  Vol.  III. 

3.8aner  v.  Deavin,  14  Beav.  646;  and 
see  Koberts  v.  Roberts,  1  S.  &  S.  39 ;  Gib- 
son V.  Lord  Cranlev,  6  Mad.  365;  Whalley 
V.  Lord  SufKeld,  12  Bcav.  402;  Nichollsw. 
Elford,  5  Jur.  N.  S.  264,  V.  C.  W. 

4  Ord.  XXI.  8;  but  see  Brooke  v.  Todd, 
6  Jur.  N.  S.  664,  L.  J  J. 

s  Ord.  XXI.  13. 

6  The  brief  for  the  plaintiff  will  consist  of 
a  printed  copy  of  his  bill,  of  each  answer 
and  of  all  the  evidence.  The  brief  for 
each  defendant  will  comprise  a  printed 
copy  of  the  bill,  of  his  own  answer  only, 
and  of  all  the  evidence;  see  Lord  v.  Col- 
vin,  3  Drew.  222;  1  Jur.  N.  S.  298;  and 
untie,  p.  yi9.  The  brief,  in  each  case, 
should  be  accompanied  by  such  observa- 
tions as  may  be  deemed  advisable,  and  by 
such  copies'of,  or  extracts  from,  other  docu- 
ments as  may  be  necessary.  A  consulta- 
tion between  the  senior  and  junior  counsel 
is  usually  arranged  by  the  solicitor,  and 
is  attended  by  him.   'if,  after  the  briefs 


have  been  delivered,  the  cause  stands  over 
from  one  term  to  another,  a  refresher  fee 
should  be  marked  on  each  brief.  A  fee  of 
11.  2s.  higher  scale,  and  1/.  Is.  lower  scale, 
is  allowed  for  instructions  lor  brief.  Ord.  6 
March,  1860,  Sched.  No  costs  are  allowed, 
either  as  between  party  and  party  or  as 
between  solicitor  and  client,  for  any  writ- 
ten brief  of  a  bill,  unless  the  Court,  in  dis- 
posing of  the  costs  of  the  cause,  shall  direct 
the  allowance  thereof:  Ord.  XL.  18;  nor 
for  any  written  brief  of  an  answer,  unless 
the  Court  shall  direct  the  allowance  there- 
of: Ord.  6  March,  1860,  r.  13;  except,  of 
course,  the  answers  of  paupers,  which  are 
not  printed ;  see  ib.  r.  15.  As  to :  the  costs 
of  a  brief  prematurely  prepared;  of  obser- 
vations; and  of  a  brief  to  a  second  or  third 
counsel;  and  as  to:  the  qudnlmn  of  fees  to 
counsel,  and  their  clerks;  special  fees;  and 
refreshers,  see  /ws^.  Chap.  XXXI.,  O'.s^s. 
For  forms  of  briefs  and  indorsements,  see 
Vol.  III. 

7  Keg.  Regul.  15  March,  1860,  r.  22;  ih. 
23  Nov.,  1861.  In  New  Hampshire,  "  If 
the  cause  is  to  be  heard  upon  bill  and  an- 
swer, notice  shall  be  given  thereof,  with  a 
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solicitors. 
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•where  de- 
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Last  cause  in 
paper  not  now 
privileged, 
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The  plaintiff's  solicitor  should,  as  well  as  the  solicitor  for  the 
defendants,  be  in  attendance  when  the  cause  is  called  on,  ^d 
during  the  hearing ;  ^  and  if,  upon  the  hearing  of  any  cause  or 
other  matter,  it  appears  that  the  same  cannot  conveniently  pro- 
ceed, by  reason  of  the  soUcitor  for  any  party  having  neglected  to 
attend  personally,  or  by  some  proper  person  on  his  behalf,  or 
having  omitted  to  deliver  any  paper  necessary  for  the  use  of  the 
Court,  and  which,  according  to  its  practice,  ought  to  have  been 
delivered,  such  solicitor  will  be  ordered  personally  to  pay,  to  all  or 
any  of  the  parties,  such  costs  as  the  Court  thinks  fit  to  award.^ 

The  causes  in  the  paper  for  the  day  are  called  on  by  the  Regis- 
trar, in  the  order  in  which  they  there  stand.  If,  upon  a  particular 
cause  being  called  and  the  bill  opened,  the  defendant  does  not 
appear,  the  plaintiff  must  prove  service  upon  him  of  the  subpoena 
to  hear  judgment ;  ®  and  the  Court  will  then  make  such  a  decree, 
as,  upon  the  pleadhigs  and  evidence,  the  plaintiff  is  entitled  to.* 
Formerly,  the  decree  made,  in  such  a  case,  was  a  decree  nisi^ 
giving  the  defendant  a  day  to  show  cause  against  it ;  but  now,  it 
is  absolute  in  the  first  instance.^  Formerly,  the  last  cause  in  the 
paper  was  privileged  ;  but  this  is  no  longer  the  case.'' 

Where  a  .decree  was  taken  by  default,  in  consequence  of  the 
negligence  of  the  clerk  of  the  defendant's  solicitor.  Sir  John 
Romilly  M.  R.  refused  to  restore  the  cause  to  the  paper ; ''  but,  in 
a  subsequent  case,  the  same  Judge,  on  the  motion  of  the  defendant. 


copy  of  the  bill  and  answer,  if  not  before 
furnished  to  the  Court  or  one  of  the  Jus- 
tices, without  delay,  or  the  bill  may  be 
dismissed.  Rule  25.  If  the  cause  is  to  be 
heard  on  the  bill  and  demurrer,  copies 
thereof,  if  not  already  furnished,  shall  be 
given  to  the  Court  or  one  of  the  Justices 
without  delay,  or  the  bill  may  be  dismissed. 
Rule  26.  Within  ten  days  after  the  evi- 
dence is  by  the  rules  required  to  be  closed, 
each  party  shall  furnish  the  evidence  taken 
by  him  to  one  of  the  Justices  of  the  Court, 
otherwise  such  evidence  may  be  regarded 
as  waived,  or  the  party  in  fault  may  be 
charged  with  the  costs  occasioned  by  the 
delay.  Rule  27  of  Chancery  Practice,  38 
N.  H.  610. 

1  Ord.  XXI.  11. 

2  Ord.  XXI.  12;  Courtney  v.  Stock,  2 
Dr.  &  War.  251;  and  see  Gallemore  v. 
Gill,  2  Jur.  N.  S.  1178;  4  W.  R.  773,  L. 
J  J.,  as  to  the  duty  of  solicitors  to  have 
original  documents  in  Court.  In  Massa- 
chusetts, the  original  papers  in  any  suit  of 
equity,  may  be  taken  from  the  tiles  in  any 
county  by  the  counsel  of  record  of  either 
party^  for  use  before  the  Court,  upon  leav- 
ing a  memorandum  and  receipt  on  such 
files,  containing  a  short  description  of  the 
papers  so  taken.     Genl.   Sts.  c.  113,  §  25. 

a  See  a?i<e,  p.  969.  The  affidavit  should, 
in  strictness,  be  produced  in  Court  when 


the  cause  is  called  on ;  but  at  the  latest  it 
must  be  produced  before  the  rising  of  the 
Court  the  same  day ;  otherwise,  leave  must 
be  obtained  to  restore  the  cause  to  the 
paper,  and  notice  will  be  required  to  be 
given  to  the  defendant  who  did  not  appear, 
and  he  may  in  that  case  appear  on  the  day 
when  the  cause  is  again  brought  on,  and 
argue  it."    Seton,  6. 

■*  Hakewell  v.  Webber,  9  Hare,  541; 
Browne  v.  Smith,  5  Jur.  1195,  V.  C.  W.; 
Hughes  V.  Jones,  26  Beav.  24;  Seton,  1121. 

5  Ord.  XXIII.  12;  see  Rule  14  of  the 
Chancery  Rules  of  New  Jersey.  A  decree 
entered  by  default  and  enrolled  was  set 
aside  on  motion  and  notice  to  the  plaintiff, 
on  payment  of  costs.  Beekman  v.  Peck,  3 
Johu.'Ch.  415;  Tripp  v.  Vincent,  8  Paige, 
176;  Carter  v.  Torrance,  11  Geo.  654; 
Beach  v.  Shaw,  4  Barb.  S.  C.  288. 

In  New  Jersey,  if  a  defendant  does  not 
appear  at  the  hearing  before  the  Chancel- 
lor, the  cause  having  been  regularly  no- 
ticed for  argument,  he  cannot  appeal  from 
a  decree  thus  rendered  in  his  absence. 
Townsend  v.  Smith,  1  Beasley  (N.  J.), 
350;  see  Dean  v.  Abel,  1  Dickens,  287; 
Stubbs  V.  Dunsany,  10  Ves.  30;  Sands  v. 
Hildreth,  12  John.  493;  Geltson  v.  Hoyt, 
13  John.  576. 

6  Flower  v.  Gedye,  23  Beav.  449. 

7  Ibid. 
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allowed  the  case  to  be  reheard,  and  modified  the  decree,  upon  the 
defendant  pa}dng  all  the  costs  subsequent  to  the  original  hearing, 
and  reserving  the  costs  up  to  and  including  tlie  original  hearing. 
The  case,  however,  it  should  be  mentioned,  was  a  claim,  and  was 
heard  on  motion.^ 

The  same  course  of  proceeding,  mutatis  tnutandis^  as  that 
adopted  where  the  plaintilF  has  set  the  cause  down  and  does  not 
appear,  may  be  taken  where  the  cause  has  been  set  down  at  the 
request  of  the  defendant,  and  the  plaintiif  does  not  appear.  In 
such  cases,  the  decree  pronounced  by  the  Court  will  be  for  a  dis- 
missal of  the  plaintiff's  bill  against  the  defendants,  with  costs, 
absolutely ;  ^  but  the  defendant  can  take  no  advantage  of  the 
plaintiff's  non-appearance,  unless  the  subpoena  to  hear  judgment 
appears  to  have  been  properly  served  :  for,  otherwise,  the  plaintiff 
is  in  no  default.^ 

Whei-e  the  cause  has  been  set  down  by  the  plaintiff,  and  the 
defendant's  counsel  is  ready  ;ind  appears,  and  no  counsel  appears 
for  the  plaintiff,  the  Court  always  calls  upon  the  defendant  to 
prove  service  upon  him,  such  defendant,  of  the  subpoena  to  hear 
judgment.*  This  must  be  done  by  affidavit,  in  the  manner  before 
pointed  out ;  ^  and  if  the  Court  is  satisfied  that  the  subpoe.na  to 
hear  judgment  has  been  served,  it  will  make  a  peremptory  decree 
dismissing  the  j^laintiff's  bill  with  costs ;  ^  and  such  dismissal, 
unless  the  Court  otherwise  directs,  will  be  equivalent  to  a  dis- 
missal on  the  merits,  and  may  be  pleaded  in  bar  to  another  suit 
for  the  same  matter.'' 

Where  the  plaintiff,  an  executor,  did  not  appear  at  the  hearing, 
and  the  bill  was  dismissed  with  costs,  the  Court  refused,  with 
costs,  an  application  by  the  plaintiff  to  have  the  cause  restored  to 
the  paper,  on  the  ground  that  he  had,  seven  months  previously, 
become  bankrupt,  and  believed  that  his  rights  passed  to  his 
assignees :  which  (he  suing  as  executor)  was  not  the  fact.*  Where, 
however,  through  the  neglect  of  his  solicitor,  no  one  appeared  for 
the  plaintiff,  the  Court,  thinking  under  the  circumstances  that  the 
neglect  was  satisfactorily  explained,  ordered  the  cause  to  be  set 
down  aoain  for  hearing.^ 

It  is  to  be  observed,  that  if  a  i)laintiff  sets  down  his  cause,  but 
does  not  serve  the  defendant  with  a  subpoena  to  hear  judgment, 
the  defendant  cannot  have  a  decree  to  dismiss ;  but  should,  if  he 


Ch.  XXV. 


Proceedings, 
where  plain- 
tiff does  not 
appear. 


Where  ««6- 
pcRna  to  hear 
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•  Hughes  V.  Jones,  26  Beav.  24;  Seton, 
29 ;  see  also  Hale  v.  Lewis,  2  Keen,  318. 

■i  Hinde,  407,  418 ;  Clark  v.  Wilson,  24 
May,  1775.  For  form  of  decree  in  such 
case,  see  Seton,  11.33,  No.  4. 

'^  Hinde,  418.     For  form  of  affidavit  of 
service  of  the  subj)oena,  see  Vol.  HI. 
VOL.  n. 


*  Rigg  V.  Wall,  3  M.  &  C.  505;  2  Jur. 
1080. 

s  Ante,  p.  969. 

6  Hinde,  419. 

7  Ord.  XXIII.  13;  ante,  p.  659. 

8  Frost  V.  Hilton,  15  Beav.  432. 

9  Hale  V.  Lewis,  2  Keen,  318. 
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wishes  to  have  the  suit  decided,  himself  set  the  cause  down  to  be 
heard,  and  serve  a  subpoena  on  the  plaintiff.^ 

It  sometimes  happens,  that  a  person  who  has  not  been  served 
with  a  subpoena  to  liear  judgment,  or  who  has  not  appeared  in  the 
cause,  is  willing  to  be  bound  by  the  decree :  in  such  a  case,  the 
rule  seems  to  be,  that  any  party  named  as  a  defendant  to  a  bill 
may,  with  the  consent  of  the  plaintiff  alone,  appear  at  the  hearing 
of  the  cause,  and  be  bound  by  the  decree,  although  such  party  has 
not  appeared  in  the  suit ;  but  a  person  who  has  not  been  named  as 
a  defendant  to  the  bill,  cannot  appear  at  the  hearing,  without  the 
consent  of  all  jjarties  to  the  cause.^ 

The  fact  that  the  plaintiff  is  in  contemj^t,  is  not  a  ground  on 
which  a  defendant  can  object  to  the  cause  being  heard :  because 
the  rules  of  Court  make  it  imperative  on  the  plaintiff  to  bring  his 
cause  to  a  hearing  at  a  certain  time.^ 

The  formal  mode  of  hearing  a  cause,  where  all  the  parties  ap- 
pear upon  its  being  called  on,  is  this :  *  the  leading  counsel  for  the 
plaintiff  opens  the  plaintiff's  case,  and  in  so  doing  states,  first  the 
bill,  and  then  the  answers,  if  any:  pointing  out  the  matters  in 
issue,  and  the  questions  of  Equity  arising  therefrom ;  after  which 
the  plaintiff's  evidence  is  read,  either  by  his  leading  or  junior 
counsel,  and  their  arguments  in  support  of  his  case  are  adduced. 
The  counsel  for  the  defendant  are  then  heard,  in  support  of  the 
defendant's  case,  and  his  evidence  is  read  by  them  ;  and  the  plain- 
tiff's senior  counsel  is  then  heard  in  reply .^  When  all  are  heard, 
the  Court  pronounces-  the  decree,  either  immediately  or  at  a  sub- 
sequent day:®  the  minutes  of  which  are  taken  down  by  the 
Registrar.' 


1  See  ante,  p.  962. 

2  Dyson  v.  Morris,  1  Hare,  413,  419 ;  see 
the  remarks  on  this  case  in  the  note  to 
Lewis  V.  Clowes,  10  Hare  Ap.  62 ;  and  see 
ante,  pp.  152,  153,  253. 

3  Ricketts  v.  Mornington,  7  Sim.  200; 
Futvoye  v.  Kennard,  2  Giff.  110.  As  to  ihe 
effect  of  a  contempt,  see  ante,  p.  503,  et  seq. 

■*  For  the  course  of  proceeding  on  the 
hearing  of  a  case  in  Equity,  in  Maine,  see 
Rule  18,  Ch.  Pr.,  37  Maine,  588,  589. 

5  Hiude,  412;  see  Higdon  v.  Higdon,  6 
J.  J.  Marsh.  49.  Where  there  are  two 
defendants,  who  set  up  adverse  claims,  the 
course  of  practice  is  for  the  plaintiff  to 
open;  for  the  defendant  who  sets  up  a 
claim  against  the  other  then  to  go  on,  and 
for  the  other  defendant  to  answer;  and 
there  is  no  reply  between  the  defendants, 
unless  specially  directed  by  the  Court. 
Walton  V.  Vail  Mater,  Halst.  Dig.  175. 
For  the  mode  of  proceeding  in  Maine,  see 
Rule  18,  Ch.  Pr.,  -37  Maine,  588,  589. 

6  The  decree  should  be  dated  of  the  day 
on  which  judgment  is  actually  delivered. 
Attorney-General  v.  Stamford,  7  Jur.  359, 
L.  C.    A  Lord  Chancellor,  who  has  deliv- 


ered up  the  Great  Seal,  may  give  written 
judgments,  within  six  weeks  after  deliver- 
ing up  the  same.  15  &  16  Vic.  c.  80,  §  60. 
A  decree  is  binding  from  the  day  it  is  pro- 
nounced ;  and  not  merely  from  the  time 
when  it  is  drawn  up.  Re  Eisca  Coal  Com- 
pany, 8  Jur.  N.  S.  900;  10  W.  E.  701,  L. 
C. ;  see  Thompson  v.  GouldLng,  5  Allen,  84, 
85;  Genl.  Sts.  Mass.  c.  113,  §  16. 

■?  See  post,  p.  1004  et  seq.  As  to  the  at- 
tendance of  the  Eegistrars  in  Court  in  ro- 
tation, see  Ord.  I.  17.  If  the  minutes  of 
the  order  have  not  been  taken  down  by  the 
Eegistrars,  counsel's  notes  of  it  may  be 
acted  on.  Anderson  i".  Yates,  15  Jur.  833, 
V.  C.  K.  B.  In  New  Hampshire,  when  an 
answer  is  delivered  to  the  plaintitTs  solici- 
tor, the  plaintiff'  shall,  within  one  month, 
amend  his  biO  by  leave  of  the  Court  or  one 
of  the  Justices,  and  deliver  his  amendment 
to  the  defendant's  solicitor,  or  deliver  to 
such  solicitor  his  replication,  or  his  excep- 
tions allowed  by  the  Court,  if  not  submit- 
ted to  by  the  defendant,  otherwise  the  case 
shall  be  heard  as  of  course  on  the  bill  and 
answer.  Bule  17  of  Chancery  Practice,  38 
N.  H.  608. 
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Where  the  evklence  in  chief,  as  to  any  facts  or  issues,  is  taken 
viva  voce  at  the  hearing,  the  pkiintiff's  witnesses  are  examined 
after  his  counsel  have  been  heard,  and  the  defendant's  witnesses 
after  the  defendant's  counsel  have  been  heard ;  and  the  cross- 
examination  and  re-examination. of  any  witness  follow  immediately 
upon  his  examination  in  chief;  and  so,  where  a  witness  is  cross- 
examined  at  the  hearing  upon  his  affidavit  or  deposition,  the 
cross-examination  and  re-examination  follow  immediately  after  the 
reading  of  the  affidavit  or  deposition.^ 

A  phiintiif  cannot  be  heard  both  in  person  and  by  counsel;^ 
but  where  a  barrister  and  his  wife  were  co-plaintiffs,  and  he  ap- 
peared for  the  plaintiffs,  the  Court  allowed  another  counsel  to  be 
heard,  on  being  informed  that  the  plaintiff  appeared  as  counsel.^ 
A  relator  and  plaintiff,  in  a  bill  and  information,  cannot  be  heard 
in  person  :  as  the  Court  cannot  separate  the  bill  fi-oni  the  infor- 
mation, and  cannot  hear  the  relator  on  behalf  of  the  Attorney- 
General.* 

Pleadings,^  affidavits,  and  depositions  are  usually  read  from  the 
printed  copies,^  but  office  copies  of  affidavits  and  depositions  must 
be  in  Court,  and  are  usually  handed  up  to  the  Judge,  if  called  for. 
The  original  record  of  the  pleadings  will  be  referred  to,  if  neces- 
sary, and  is  always  understood  to  be  in  Court,'^ 

The  Court  of  Chancery  will  not.  receive  in  evidence  any  docu- 
ment which  ought  to  be  stamped,  without  it  has  the  proper  stamp 
affixed  to  it ;  and  the  Court  will  itself  raise  the  objection,  whether 
it  be  taken  by  the  other  party  or  not.^  A  Court  of  Equity  can- 
not, any  more  than  a  Court  of  Law,  receive  parol  evidence  of  the 
contents  of  a  written  agreement,  which  appears  never  to  have  been 
stamped,  even  where  it  is  proved  to  have  been  fraudulently 
destroyed  by  the  party  against  whom  it  is  sought  to  be  enforced.® 
If  the  instrument  objected  to  is  of  such  a  nature  that  a  stamjj  may 
be  affixed  to  it  on  payment  of  a  penalty,  the  Court  will  permit  it 
to  be  so  stamped,  and  will,  for  that  purpose,  permit  the  cause  to 
stand  over.^° 


Ch.  XXV. 


Examination 
of  witnesses. 


1  Ord.  5  Feb.,  1861,  r.  3;  Comp.  Ord. 
XLI.  43. 

2  Parkinson  v.  Hanbury,  4  De  G.,  M.  & 
G.  508. 

3  Newton  v.  Ricketts,  2  Phil.  624;  12 
Jur.  107,  238. 

4  Attorney-General  v.  Barker,  4  M.  & 
C.  202 ;  a7ite,  p.  10. 

s  See,  where  bills  are  taken  pro  confesso, 
Ord.  13  Jul}-,  1861,  ante,  p.  526.  Objec- 
tions to  the  pleadings  which  involve  no 
substantial  interest,  are  not  allowed  upon 
the  final  hearing.  Freeman  v.  Scotield,  1 
C.  E.  Green,  28. 

6  In  New  Jersey,  by  Ch.  Rule  79,  2 
McCarter,  529,  no  documentary  evidence 
which  is  not  made  an  exliibit  before  the 


Plaintiff  can 
not  he  heard 
in  person  and 
by  counsel. 


A  relator  can- 
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Reading 
pleadings  and 
evidence. 
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want  of 
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to  get 
docmnent 
stamped. 


Master,  shall  be  read  at  the  hearing  of  the 
cause. 

"<  Huddleston  v.  Briscoe,  11  Ves.  583, 
598.  As  to  proving  exhibits  at  the  hear- 
ing, see  anie,  p.  881  et  seq. 

»  17  &  18  Vic.  c.  125,  §  28;  ante,  pp. 
849,  880;  and  see  Seton,  16. 

i*  Smith  V.  Henley,  1  Phil.  .391,  396; 
Hart  V.  Hart,  1  Hare,  1,  5 ;  ante,  pp.  785, 
816. 

10  Coles  V.  Trecothick,  9  Ves.  234,  239 ; 
Carrington  v.  Pell,  3  De  G.  &  S.  512;  see 
nnte,  pp.  849,  88i);  and  Seton,  16;  see  Dis- 
brow  V.  Johnson,  3  C.  E.  Green,  36.  As 
to  objections  to  probates  for  want  of  a 
proper  stamp,  see  ante,  p.  319. 
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The  course  of  proceeding  is  much  the  same,  where  the  cause 
has  been  set  down  for  hearing,  upon  bill  and  answer :  in  such  case, 
the  practice  is  that  the  answer  is  read,  and  must  be  admitted  to 
be  true  in  all  points ;  ^  and  no  other  evidence  is  admitted,  unless 
it  be  matter  of  record  to  which  tlie  answer  refers,  and  which  is 
provable  by  the  record,^  or  documents  which  may  be  proved  by 
affidavit,  or  viva  voce  at  the  hearing.^ 

If  the  plaintiff  goes  to  a  hearing  on  bill  and  answer,  and  the 
Court  does  not  see  cause  to  make  a  decree  thereupon,  for  want  of 
sufficient  matter  confessed  by  the  answer,  the  Court  will,  generally, 
permit  him  (if  he  desires  it)  to  reply,  on  payment  of  ten  pounds,* 
and  such  other  costs  as  the  Court  shall  think  fit,  within  four  days 
after  such  hearing.^  Thus,  where  a  bill  was  brought  against  three 
several  executors  of  three  joint  factors,  one  of  whom  swore  "he 
believed  and  hoped  to  prove  "  that  the  plaintiff  was  satisfied  as  to 
his  demands,  whereupon  the  plaintiff  replied  against  the  other 
two,  and  brought  the  cause  on  by  bill  and  answer  against  the 
third,  it  was  insisted  that  the  jDlaintifi"  could  have  no  decree,  on 
thus  bringing  on  his  cause :  for,  though  the  defendant  had  not 
directly  sworn  by  his  answer  that  the  money  was  paid,  yet  as  he 
had  sworn  he  believed  and  hoped  to  prove  it  paid,  and  the  plain- 
tiff, by  not  replying,  had  precluded  him  from  the  benefit  of  his 
proof,  what  the  defendant  stated  upon  his  belief  must  be  taken  to 
be  true ;  and  the  plaintiff  was  ordered  to  pay  the  costs,  and  left 
at  liberty  to  reply  to  the  answer  of  the  other  defendant.^ 

Where  thfe  bill  is  dismissed,  on  a  hearing  on  bill  and  answer,  the 
same  order  Avill,  generally,  be  made  as  to  costs  as  would  be  made, 
if  the  suit  had  been  brought  to  a  hearing,  after  filing  replication. 

Formerly,  if  a  question  of  mere  law  arose  at  any  hearing  in  the 
Court  of  Chancery,  it  was  the  practice  of  the  Court  to  reter  it  to 
the  opinion  of  the  Judges  of  one  of  the  Courts  of  Common  Law, 
uj3on  a  case  stated  for  that  j^urpose ;  "^  but  this  practice  is  now 

3  Ante,  p.  828;  Rowland  v.  Sturgis,  2 
Hare,  520 ;  Chalk  v.  Kaine,  7  Hare,  393 ; 
13Jur.  981;  Neville  v.  Fitzgerald,  2  Dr. 
&  V^^ar.  530;  cuntra,  Jones  v.  Griflith,  14: 
Sim.  262;  8  Jur.  733;  and  see  Wilkinson 
V.  Fowkes,  9  Hare,  592. 

4  Ord.  XL.  22,  fixes  the  costs  of  the  day 
at  this  amount ;  ante,  p.  974. 

6  Rogers  v.  jNIitchell,  41  N.  H.  160. 

6  Barker  v.  Wyld,  1  Vern.  140. 

'  In  Massachusetts,  if,  upon  making  an 
interlocutory  decree  or  order,  the  Justice 
is  of  opinion  that  it  so  affects  the  merits  of 
the  controversy  that  the  matter  ought  to  be 
determined  by  a  Court  of  Law  before  fur- 
ther proceedings  ai;e  had,  he  may  I'eport 
the  question  for  that  purpose,  and  stay  all 
further  proceedings  except  such  as  are 
necessary  to  preserve  the  rights  of  the 
parties.     Genl.  Sts.  c.  113,  §  12.     And  it  is 


1  See  Childs  v.  Horr,  1  Clarke  (Iowa), 
432;  Warren  v.  Twilley,  10  Md  39; 
whether  the  matters  stated  in  it  are  re- 
sponsive to  the  bill,  or  of  pure  avoidance. 
Perkins  v.  Nicholls,  11  Allen,  542;  But- 
trick  V.  Holden,  13  Met.  356;  Brincker- 
hotf  V.  Brown,  7  John.  Ch.  217 ;  ante,  843, 
notes.  And  this  rule  prevails  even  where 
the  defendant  only  avers  that  he  believes 
and  hopes  to  be  able  to  prove  such  facts. 
Brinckerhoff  v.  Brown,  7  John.  Ch.  217 ; 
Dale  V.  McEvers,  2  Cowen,  18. 

-  Ord.  XIX.  2.  But  documentary  evi- 
dence cannot  be  read  to  show  facts  not 
stated  in  the  pleadings.  Anon.  1  Barb. 
Ch.  73.  In  a  hearing  on  the  bill  and 
answer,  averments  in  the  bill  which  are 
denied  on  oath  in  the  answer  will  not  be 
taken  to  be  true.  Tainter  v.  Clark,  5 
AUen,  66. 
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abolished ;  and  any  questions  of  Law  whicli  are  necessary  to  be 
decided,  previously  to  the  decision  of  the  equitable  question  at 
issue  between  the  parties,  will  be  determined  by  the  Court  of 
Chancery:^  calling  to  its  assistance,  if  necessary,  one  or  more  of 
the  Common  Law  Judges.^  The  Court  will  not  require  the  assist- 
ance of  a  Common  Law  Judge,  unless  it  entertains  a  reasonable 
doubt ; '  and  where  the  Court  desires  such  assistance,  the  Judge 
will  request  the  Lord  Chancellor  to  make  application  accordingly.* 

It  may  be  also  mentioned  here,  that  the  Court,  or  any  Judge 
thereof,  may,  in  such  way  as  they  may  think  fit,  obtain  the  assist- 
ance of  accountants,  merchants,  engineers,  actuaries,  or  other 
scientific  persons,  the  better  to  enable  them  to  determine  any  mat- 
ter at  issue  in  any  case  or  proceeding,  and  may  act  upon  the 
certificate  of  such  persons.^  The  allowances  in  respect  of  fees  to 
such  persons  will  be  regulated  by  the  Taxing  Master  of  the  Court, 
subject  to  an  appeal  to  the  Judge  to  whose  Court  the  cause  or 
matter  is  attached :  whose  decision  will  be  final.^  The  certificates, 
however,  of  such  persons,  although  entitled  to  great  weight,  are 
not  to  be  considered  in  any  other  light  than  as  furnishing  mate- 
rials for  the  information  and  guidance  of  the  Court ;  and  affidavits 
may,  therefore,  be  received  in  opposition  to  them.''  The  Court 
will  not  obtain  the  assistance  of  any  scientific  person,  until  an  issue 
has  been  raised  between  the  parties  to  the  suit.^ 

Where,  after  a  cause  has  come  on  to  be  heard,  it  has  been  dis- 
covered that,  through  inadvertence,  although  witnesses  have  been 
examined,  no  replication  has  been  filed,  the  Court  has  permitted  a 
replication  to  be  filed  mine  pro  tunc? 

If  a  cause  heard  on  bill  and  answer  is  dismissed,  with  liberty  to 
the  plaintifi*  to  reply  within  a  limited  time  after  sucli  hearing,  on 
payment  of  costs,  and  the  plaintiff  does  not  pay  the  costs  and 
reply  within  that  period,  the  dismissal  must  stand;    and,  being 
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also  provided  that  "the  Justice  by  whom 
a  case  is  heard  for  a  final  decree  may  re- 
serve and  report  the  evidence  and  all  ques- 
tions of  law  thereon,  for  the  consideration  of 
the  full  t^ourt,  and  thereupon  like  proceed- 
ings shall  be  had  as  in  appeals  from  final 
decrees.     Genl.  Sts.  c.  113,  §  15. 

1  15  &  10  Vic.  c.  86,  §§  61,  62;  25  &  26 
Vic.  c.  42,  §  1. 

2  14  &  15  Vic.  c.  83,  §  8. 

3  Heward  v.  Wheatley,  3  De  G.,  M.  & 
G.  628 ;  17  Jur.  403 ;  see  also  Falkner  v. 
Grace,  9  Hare,  280,  283. 

4  Hay  v.  Willoughhy,  9  Hare  Ap.  30; 
Deerhurst  ».  Jones,  16  Jur.  988,  V.  C.  T., 
apparently  S.  C. ;  Hughes  v.  Chester  & 
Holyhead  Railway  Company,  8  W.  R.  337, 

5  15  &  16  Vic.  c.  80,  §  42.  For  cases  in 
which  such  assistance  has  been  obtained, 


see  Attorney-General  v.  Chambers,  4  De 
G.  &  J.  55,  58 ;  5  Jur.  N.  S.  745 ;  Case  v. 
Midland  Railway  Company,  27  Beav.  247 ; 
5  Jur.  N.  S.  1017. 

6  15  &  16  Vic.  c.  80,  §  43.  In  general, 
the  fees  allowed  accountants  will  be  regula- 
ted by  those  allowed  them  in  bankruptcy; 
Mevmott  ti.  Mevmott,  10  Jur.  N.  S.  715; 
12  W.  R.  996,  M.  R. ;  33  Beav.  590.  For 
the  scale  of  allowance  in  bankniptcy,  see 
Vol.  HI. 

■?  Per  L.  J.  Turner,  in  Ford  v.  Tynte- 
10  Jur.  N.  S.  429,  430;  2  De  G.,  J.  &  S. 
127 ;  and  see  Hill  v.  King,  9  Jur.  N.  S.  527, 
L.  C. 

8  Stokes  V.  City  Offices  Company,  13  W. 
R.  537,  V.  C.  W. ;  11  Jur.  N.  S.  560. 

9  Rodney  v.  Hare,  Mos.  296;  Wyatt's 
P.  R.  376 ;  anlt,  p.  834. 
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signed  and  enrolled,  may  be  pleaded  in  bar  to  a  new  bill  for  the 
same  matter.-^ 

It  has  been  before  stated,  that  the  proper  time  for  taking  an  ob- 
jection at  the  hearing  for  want  of  parties  is  after  the  pleadings  are 
opened,  and  before  the  merits  are  discussed:  though  the  Court 
has  fi-equently  at  a  later  period  permitted  the  cause  to  stand  over, 
for  the  purpose  of  adding  parties.^  With  respect  to  the  question 
of  costs  in  such  cases,  it  will  be  sitfficient  to  refer  to  what  has 
been  before  said'  Tipon  the  subject,^  and  to  add  that,  if  a  cause 
comes  on  again,  after  it  has  been  put  off  by  the  Court  for  want  of 
formal  parties,  an  objection  for  want  of  other  parties  which  might 
have  been  made  in  the  first  instance,  comes  too  late.^ 

If  a  cause,  instead  of  being  ordered  to  stand  over  for  want  of 
parties,  is  struck  out  of  the  paper,  so  that  it  is  necessary  again  to 
set  it  down,  and  to  serve  Iresh  subpoenas  to  hear  judgment,  the 
defendant,  if  the  cause  is  again  set  down,  is,  as  we  have  seen,  to 
be  allowed  the  taxed  costs  occasioned  by  the  first  setting  down, 
although  he  does  not  obtain  the  costs  of  the  suit,^ 

In  the  matter  of  Lord  Portsmouth,^  Lord  Eldon,  before  going 
into  his  private  room,  for  the  purpose  of  proceeding  with  the  fur- 
ther hearing  of  the  petition  and  affidavits  privately,  according  to 
appointment,  desired  that  it  might  be  understood  that  it  was  the 
uniform  practice  in  Chancery,  as  long  as  the  Court  had  existed,  in 
the  case  of  family  disputes,  on  the  application  of  counsel  on  both 
sides,  to  hear  the  same  in  the  Chancellor's  private  room;  and  that 
what  was  so  done  was  not  the  act  of  the  Judge,  but  of  the  parties 
themselves  in  such  family  cases :  but  it  has  since  been  held,  that  a 
cause  may  be  directed  to  be  heard  in  private,  although  such  course 
is  not  consented  to.'' 

The  parties  should  take  care  that  the  evidence  made  use  of  at 
the  hearing  is  entered  in  the  decree  as  read ;  ^  or,  if  rejected,  as 
having  been  tendered  and  rejected;^  but  it  will  not  be  entered 
"saving  just  exceptions."^" 

The  plaintiff. can  also,  as  we  have  seen,"  bring  his  cause  to  a 
hearing  upon  motion  for  a  decree :  the  hearing  in  which  case  is 
conducted  in  the  same  manner  as  where  replication  has  been 
filed. 

It  may  be  here  mentioned  that,  in  the  interval  between  the 


1  1  Prax.  Aim.  18;  and  see  an<e,  pp.  659, 
981. 

2  Ante,  p.  292. 

3  lb.  p.  291. 

4  Jones  V.  Jones,  3  Atk.  217. 

s  Ord.  XL.  21 ;  and  see  ante,  p.  975. 

6  G.  Coop.  106. 

7  Oijle  IV  Brandling,  2  R.  &  M.  688. 

8  M'Mahon  v.  Burchell,  2  Phil.  127, 137; 
1  C.  P.  Coop.  t.  Cott.  475 ;  Parker  v.  Mor- 


rell,  2  Phil.  453,  463 ;  12  Jur.  253 ;  and 
see  on  this  subject,  post,  p.  1000,  and  Se- 
ton,  7. 

9  Watson  V.  Parker,  2  Phil.  5,  9;  10  Jur. 
577. 

1"  Watson  V.  Parker,  ubi  sup.  ;  Parker  v. 
Morrell,   2   Phil.  453,  462;    12  Jur.  253; 
Drake  v.  Drake  (No.  1),  25  Beav.  641. 
"  11  Ante,  p.  819,  et  seq. 
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close  of  the  sittings  after  any  terai,  and  the  commencement  of  the 
sittings  before  or  at  the  beginning  of  the  next  ensuing  term,  ap- 
plications for  special  orders  may  be  made  to  any. Judge  of  the 
Court,  in  the  same  manner  as  if  the  rules  which  attach  every  cause 
to  a  particular  branch  of  the  Court ^  had  not  been  made;  but 
orders  which  may  be  so  made  in  any  such  interval  by  the  Lord 
Chancellor  or  the  Lords  Justices,  or  by  the  Master  of  the  Rolls, 
or  by  any  of  the  Vice-Chancellors  are,  —  if  not  made  by  the  Judge 
to  whom  the  application,  if  made  during  the  ordinary  sittings  of 
the  Court,  would  have  been  made,^  —  to  be  marked  as  having  been 
made  for  such  Judge,  and  are,  in  the  future  proceedings  of  the 
cause,  to  be  deemed  to  be  the  orders  of  such  Judge  in  all  respects, 
save  this :  that  no  order  so  made  by  one  Judge  for  another,  under 
the  circumstances  aforesaid,  is  to  be  reheard,  for  the  purpose  of 
being  discharged  or  varied,  otherwise  than  by  the  Lord  Chan- 
cellor or  by  the  Lords  Justices.* 

During  the  like  interval,  one  Judge  may  also  sign  and  adopt 
any  certificate  made  by  the  Chief  Clerk  of  any  other  Judge,  and 
decrees  and  orders  made  by  any  Judge  may  be  prosecuted  at  the 
Chambers  of  any  other  Judge,  by  his  permission  :  and,  if  not  com- 
pleted during  such  interval,  may  be  continued  at  his  Chambers,  if, 
and  so  far  as,  he  thinks  fit.* 

Where,  during  vacation,  a  motion  in  a  cause  attached  to  the 
Court  of  the  Master  of  the  Rolls  has  been  heard  by  a  Vice-Chan- 
cellor  and  refused,  the  Master  of  the  Rolls  "svill  not  hear  the  same 
application,  even  if  supported  on  different  grounds  from  those 
before  the  Vice-Chancellor ;  ^  but  an  order  made  by  one  Judge  for 
another  may  be  reheard  by  the  Judge  for  whom  it  is  made,  if  the 
Judge  who  makes  the  order  expressly  gives  the  parties  leave  to  do 
so.® 

By  an  arrangement  among  the  Master  of  the  Rolls  and  the 
Vice-Chancellors,  such  business  of  their  respective  Courts  and 
Chambers  as  requires  their  personal  attention  during  the  vacations, 
is  ordinarily  attended  to  by  one  of  them  only,  for  the  space  of  one 
year ;  and  such  Judge  is  usually  termed  "  the  Vacation  Judge."  ' 
The  duties  of  the  Vacation  Judge  commence  immediately  on  the 
rising  of  the  Courts  for  the  long  vacation.^ 
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Approval  of 
certificates, 
and  prosecu- 
tion of 
decrees  and 
orders,  dur- 
ing vacations. 


Rehearing  by 
one  Judge  of 
order  made 
for  him,  dur- 
ing vacation, 
by  another, 
refused. 


Vacation 
Judge. 


1  Ante,  pp.  397,  398. 

2  Jbid. 

3  Ord.  VI.  11;  Price  v.  Gardiner,  1  Jur. 
N.  S.  975,  V.  C.  W. ;  Bean  v.  Griffith,  i6. 
1045,  V.  C.  W.;  Holloway  v.  Phillips,  17 
Jur.  875,  V.  C.  W.  The  rule  also  applies, 
during  the  temporary  absence  of  a  Judge 
from  illness  or  otherwise.  Parades  t).  Lizar- 
di,  9  Beav.  490. 

4  Ord.  XXXV.  59;  see  post,  Chap. 
XXIX.,  Proceedings  at  Chambers.     . 


5  Man  V.  Ricketts,  9  Beav.  4. 

6  Pinchin  v.  London  &  Blackwall  RaO- 
way  Company,  5  De  G.,  M.  &  G.  851. 

'  Under  the  present  arrangement,  the 
rota  of  Vacation  Judges  stands  thus:  V.  C. 
Kindersley,  1865;  V.  C.  Wood,  1865-6. 
V.  C  Stuart,  1806-7;  and  the  Master  of 
the  Rolls,  1867-8;  and  see  post,  Chap. 
XXIX.,  Proceedings  at  Chambers. 

8  Francis  v.  Browne,  8  Jur.  N.  S.  785; 
10  W.  R.  811,  L.  C. 
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Section  I.  —  General  Nature  of  Decrees  and  Orders. 


TX'finition  of 
a  decree. 


Interlocutory 
or  final . 

Interlocutory 
decrees: 


A  DECREE  is  a  sentence  or  order  of  the  Court,  pronounced  on 
hearing  and  understanding  all  the  points  in  issue,  and  determining 
the  light  of  all  the  parties  to  the  suit,  according  to  equity  and 
good  conscience.^     It  is  either  interlocutory  or  final. 

An  interlocutory  decree  is :  when  the  consideration  of  the  par- 
ticular question  to  be  determined,  or  the  further  consideration  of 
the  cause  generally,  is  reserved  till  a  future  hearing.^     The  further 


1  See  Wyatt's  P.  R.  154;  Hinde,  429. 
A  decree  in  Equity  is  for  most  purposes,  if 
not  for  all,  of  as  high  a  dignity  and  char- 
acter as  a  judgment  in  a  Court  of  Law. 
Story  Eq.  PI.  §  790;  Hopkins  v.  Lee,'  6 
Wheat.  109 ;  Wash.  Bridge  Co.  v.  Stewart, 

3  How.  U.  S.  413;  Crandall  v.  Gallup, 
12  Conn.  365 ;  Calkins  v.  Evans,  5  Ind. 
441 ;  Loyd  v.  Hicks,  31  Geo.  140.  It  is 
equivalent  to  a  judgment  at  Law  as  to  the 
distribution  of  assets.    Thompson  v.  Brown, 

4  .John.  Ch.  6-36;  Woddrop  v.  Price,  3 
Desaus.  206 ;  Blake  v.  Hevward,  1  Bailey 
Eq.  208;  see  Phillips  v.  Thompson,  3 
Stew.  &  P.  369. 

A  decree  cannot  be  incidentally  assailed, 
but  is  conclusive  as  to  the  rights  and  lia- 
bilities of  the  parties  until  reversed  by  the 
appellate  Court,  or  impeached  by  an  origi- 
inal  bill  for  fraud  in  obtaining  it,  or  at- 
tacked for  palpable  error,  by  bill  of  review. 
Sanders  v.  Gatewood,  5  ,T.  J.  Marsh.  .328 ; 
Watson  V.  Williams,  8 .  Ired.  Eq.  232 ;  Gar- 
diner f.  Miles,  5  Gill,  94;  Hunter  v.  Hut- 
ton,  4  Gill,  115;  Hill  v.  Hoover,  9  Wis.  15. 
The  conclusiveness  of  a  decree  is  not  af- 
fected by  any  difference  between  its  being 
obtained  by  consent  or  by  a  decision  of  the 
Court  on  the  legal  principles  involved. 
Gifford  V.  Thorn,  1  Stoekt.  (N.  J.)  702. 

A  decree  authorizing  a  sale  of  all  the  real 
e.state  of  a  party,  is  good,  as  evidence, 
against  all  the  world,  so  far  as  the  transfer 
of  the  right  of  such  party  to  another,  or  to 
a  purchaser  under  sucli  a  decree,  is  con- 
cerned. Ryder  v.  Inverarity,  4  Stew.  & 
P.  14. 

All  persons  who  are  parties  or  privies  to 
a  decree  are  bound  by  it.  Gould  v.  Stan- 
ton, 16  Conn.  12;  Young  v.  Henderson   4 


Haj'w.  189;  M'Whorter  v.  Standifer,  2 
Porter,  519 ;  Marrigauld  v.  Deas,  1  Bailey 
Eq.  284;  M'Callw.  Harrison,  1  Brock.  126^ 
But  none  others.  Brown  v.  Wincoop,  2 
Blackf.  230;  Canby  v.  Ridgway,  Halst. 
Dig.  175 ;  Dale  v.  Roosevelt,  1  Paige,  35 ; 
Garnett  v.  Mason,  6  Call,  308;  Este  v. 
Strong,  2  Ohio,  404;  Moseley  v.  Cocke,  7 
Leigh,  224;  Griswold  v.  Jackson,  2  Edw. 
Ch.  461;  Matthews  v.  Roberts,  1  Green 
Ch.  338.  A  decree  cannot  be  made  as  to 
any  who  are  not  parties  to  the  suit.  Arm- 
strong V.  Armstrong,  4  C.  E.  Green,  357. 

The  rights  of  third  persons,  not  parties 
to  a  suit,  are  not  affected  by  the  decree 
therein,  although  such  decree  is  binding 
and  conclusive  with  respect  to  the  subject- 
matter  on  which  it  acts.  Beers  v.  Broome, 
4  Conn.  247;  Bailev  r.  Robinson,  1  Grat- 
tan,  4;  McCall  v.  Harrison,  1  Brock.  126; 
Carney  v.  Emmons,  9  Wis.  114;  Buford  v. 
Bucker,  4  J.  J.  Marsh.  551;  but  see  Goss 
V.  Singleton,  2  Head  (Tenn.),  67. 

2  See  Thompson  v.  Peebles,  6  Dana, 
391 ;  Dunbar  v.  Woodcock,  10  Leigh,  629 ; 
Teaff  t\  Hewitt,  1  Ohio  (State),  511.  An 
o^der  in  an  Equity  suit  directing  the  trial 
of  a  question  of  fact  by  a  jury  is  an  inter- 
locutory order;  and  in  Massachusetts  this 
order  may  be  made  by  the  Supreme  Ju- 
dicial Court  when  held  by  a  single  Judge. 
Eames  v.  Eames,  16  Pick.  141 ;  Ward  v. 
Hill,  4  Gray,  593,  595;  see  also  Genl.  Sts. 
c.  113,  §  6.  And  such  order  may  be  set 
aside  at  a  subsequent  term  of  the  Court. 
Dabbs  V.  Dabbs,  27  Ala.  646.  But  in 
Massachusetts  the  order  for  an  issue  is 
not  open  to  exception.  Crittenden  v. 
Field,  8  Gray,  626 ;  Ward  v.  Hill,  4  Gray, 
593. 
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hearing  is  then  termed  a  hearing  upon  further  consideration,  or 
upon  the  equity  reserved.^ 

It  seldom  hai)pcns  that  a  first  decree  can  be  final,  or  conclude 
the  cause.  Thus,  if  any  matter  of  fact  is  strongly  controA'erted, 
the  Court  will,  where  necessary,  direct  such  matter  to  be  tried  be- 
fore itself,  either  with  or  without  a  }uvy;^  or,  if  it  can  be  more 
conveniently  so  tried,  before  a  Court  of  Common  LaAV,  in  London 
or  Middlesex,  or  at  the  Assizes.^  And  where  the  Court  awards 
damages,*  they  may  be  assessed  in  like  manner,  or  before  the 
sheriff.*  In  such  cases,  no  final  decree  can  be  pronounced  until 
the  issue  has  been  tried.  The  Court,  therefore,  in  such  cases,  in 
the  first  instance  merely  orders  the  issue  to  be  tried ;  ®  and  adjourns 
the  further  consideration  of  the  other  questions  in  the  cause,  until 
after  the  trial.'' 

Sometimes,  the  object  of  the  suit  is  a  commission  to  settle  the 
boundaries  of  lands.  In  such  a  case,  also,  the  first  decree  is  not 
generally  final :  the  further  consideration  of  the  cause  being  re- 
served till  after  the  commission  has  been  returned.^ 

But  the  most  usual  ground  for  not  making  a  perfect  decree,  in 
the  first  instance,  is  the  necessity  which  frequently  exists  to  make 
inquiries,  or  to  take  accounts,  or  sell  estates,  and  adjust  other  mat- 
ters :  which  must  be  disposed  of,  before  a  complete  decision  can 
be  come  to  ixpon  the  subject-matter  of  the  suit.^ 

There  are  some  cases,  in  which  it  is  a  rule  of  the  Court  not  to 
make  any  decree  whatever,  till  certain  preliminary  inquiries  have 
been  made.  Thus,  in  suits  for  the  sj^ecific  performance  of  con- 
tracts, the  Court  will  not,  in  general,  permit  the  question  whether 
a  good  title  can  be  made  or  not,  to  be  argued  before  it,  in  the  first 
instance ;  even  though  the  objections  to  the  title  are  stated,  and 
the  questions  arising  upon  them  are  properly  raised  by  the  plead- 


Ch.  XXVI. 
§1- 


Issue  of  fact, 
how  tried. 


1  Seton,  2.  In  strictness,  a  decree  is  in- 
terlocutory until  it  is  signed  and  enrolled : 
Gilb.  For.'Kom.  183;  Wyatt's  P.  R.  154; 
but  the  term  is  more  generally  applied  to 
decrees  in  which  some  inquiry  as  to  mat- 
ter, either  of  Law  or  of  fact,  is  directed, 
preparatory  to  a  final  decision.  1  Newl. 
508;  see  post,  Chap.  XXX.,  Further  Con- 
siderotidii. 

2  21  &  22  Vic.  c.  27,  §§  3,  5 ;  25  &  26 
Vic.  c.  42. 

3  25  &  26  Vic.  c.  42,  §  2. 

4  21  &  22  Vic.  c.  27,  §  2. 

5  lb.  §§  3,  5,  6. 

,6  The  Court  will  not,  except  by  consent, 
direct  the  issue  to  be  tried,  until  the  hear- 
ing of  the  cause.  George  v.  Whitmore,  26 
Beav.  557;  Morrison  v.  Barrow,  1  De  G., 
F.  &  J.  633,  per  L.  J.  Turner,  6-39;  Brad- 
ley V.  Bevington,  4  Drew.  511 ;  5  .Jur.  N. 
S.  562. 

T  See   post,  Chap.  XXVII. ,    Trials  of 

Questions  of  Fact. 


Commission 
to  settle 
boundaries. 


Preliminary 
inquiries  and 
accounts. 


Inquiry  as  to 
title  of  ven- 
dor, in  suits 
for  specific 
performance : 


8  Seton,  588,  No.  1 ;  and  see  pist.  Chap. 
XXVII.  §  2,  Proceedings  under  Decrees  to 
settle  Boundaries.  In  suits  for  partition, 
further  consideration  may  be  adjourned, 
though  such  course  is  not  usual.  Seton, 
571,  578.  As  to  proceedings  under  de- 
crees in  such  suits,  see  post,  Chap.  XXVII. 
§  1,  Proceedings  under  Decrees  for  Parti- 
tion. 

9  A  decree  authorizing  an  executor  to 
sell  the  lands  of  his  testator,  for  the  pay- 
ment of  debts,  and  to  report  his  proceed- 
ings in  execution  thereof  to  the  Court,  is 
not  final,  but  an  interlocutory  decree. 
Goodwin  v.  Miller,  2  Munf  42.  It  is  said 
1)}'  -Judge  Spencer,  in  Jaques  v.  Method. 
Epis.  Church,  17  John.  558,  that  no  case 
can  be  found  in  which  a  decree,  directing 
a  reference  to  a  Master,  or  a  feigned  issue, 
for  the  purpose  of  ascertaining  any  mate- 
rial fact  in  the  case,  has  been  held  to  be  a 
final  decree;  see  Travis  v.  Waters,  12  John. 
500. 
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Ch.  XXVI.    ings.^     The  rule  is  not  founded  merely  on  practice,  but  upon  prin- 
■  ciples  which  are  clearly  and  accurately  defined  by  Lord  Eldon,  in 

Jenldns  v.  Jliles :  ^  "  If,"  observes  his  Loi'dship,  "  instead  of  bring- 
ing an  action  of  damages  for  breach  of  covenant,  the  plaintiff 
comes  here  for  a  specific  performance,  the  defendant  has  a  right, 
not  only  to  have  such  a  title  as  the  plaintiff  offers  upon  the  ab- 
stract unauthenticated,  but,  in  consideration  of  the  relief  sought 
here  beyond  the  law,  to  have  an  .assurance  about  the  nature  of  his 
title,  such  as  he  cannot  have  elsewhere.  Therefore,  the  Court 
never  acts  upon  the  fiict,  that  a  satisfactory  abstract  was  delivered 
unless  the  party  has  clearly  bound  himself  to  accept  the  title  upon 
the  abstract ;  but,  though  the  abstract  is  in  the  hands  of  the  party, 
who  says,  he  cannot  object  to  it,  yet  he  may  insist  upon  a  refer- 
ence :  Why  ?  because  the  decree  compels  the  other  party  to  pro- 
duce all  the  deeds  and  papers,  in  his  custody  or  power :  from 
which  reasonable  and  solid  objections  to  the  title  may  be  fur- 
nished ;  which  would  never  have  fallen  under  the  view  of  the 
purchaser,  unless  the  Court  wrung  from  the  conscience  of  the  ven- 
dor that  sort  of  information  which  a  purchaser  could  by  no  other 
means  acquire.  Inquiries  and  examinations  also  may  be  directed, 
by  which  the  title  may  be  sifted  in  a  way  in  which  it  never  could 
upon  a  mere  abstract,  authenticated  as  the  vendor  thought  proper." 
It  is  not  to  be  inferred,  from  the  opinion  above  expressed  by 
Lord  Eldon,  that  a  purchaser  may  not  preclude  himself,  by  his 

himself  of  his  manner  of  pleading,  fi'om  his  right  to  such  an  inquiry;  for  his 
°    "  Lordship  goes  on  to  say  :  "  I  have  never  understood,  that  the  rule 

has  gone  this  length  :  that  the  defendant,  against  whom  a  sj^ecific 
performance  is  sought,  may  not  by  an  answer  unequivocal,  to 
which  he  was  not  drawn  by  surprise,  the  propriety  of  which  is  not 
rendered  disputable  by  any  subsequent  discovery,  waive  the  benefit 
of  this  principle ;  and  come  here,  saying  in  effect,  he  trusts  the  rep- 
resentation of  the  plaintiff,  without  the  obligation  of  an  oath  upon 
his  conscience ;  offering,  in  the  first  instance  to  the  decision  of  the 
Court  one  neat  dry  point;  upon  which  alone  his  objection  rests. 
The  rule  has  not  been  considered  so  absolute.  But  siich  instances, 
if  they  have  occurred  in  practice,  will  not  shake  the  rule  :  but 
forming  an  exception,  would  confirm  the  general  rule."  ^  A  pur- 
chaser may  also  preclude  himself  from  his  riglit  to  such  a  refer- 
ence, by  agreement,*  or  by  acts  in  pais :  such  as  taking  possession 
of  the  estate,  or  exercising  acts  of  ownership,  over  it.^     Such  acts^ 


In  what  man' 
ner  vendee 
may  deprive 


1  Jenkins  v.  Hiles,  6  Ves.  646,  652; 
Rose  V.  Calland,  5  Ves.  186,  188 ;  Omerod 
V.  Hardman,  ib  722,  731,  are  apparently  at 
variance  with  this  proposition ;  but  see  the 
observations  of  Lord  Eldon  upon  these 
cases,  in  Jenkins  v.  Hiles,  6  Ves.  654;  and 
see  Seton,  593  et  seq. 


2  6  Ves.  653. 

3  6  Ves.  654. 

4  Duke  V.  Bamett,  2  CoU.  337;  10  Jur. 
87. 

5  Fleetwood  v.  Green,  15  Ves.  594;  Mar- 
gravine of  Anspach  v.  Noel,  1  Mad.  310, 
315;  Fordyce  v.  Ford,  4  Bro.  C.  C.  494; 
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however,  will  not  preclude  the  purchaser  from  his  right  to  investi-    Ch.  XXVI. 
gate  the  title,  unless  the  Court  is  satisfied,  from  them,  that  he  in-  _. 

tended  to  waive  and  has  actually  waived  it ;  and  where  such  an 
inference  could  not  be  drawn  from  those  facts,  the  Court  refused 
to  depart  from  its  ordinary  rules.^ 

It  may  be  noticed  here,  that  the  terms  in  which  the  direction  for  Terms  of 
an  inquiry,  as  to  the  title  of  a  purchaser,  is  framed,  are  not  to  in-  titir"^ 
quire  whether  he  could  make  a  good  title  at  the  time  of  entering 
into  the  contract,  but  whether  he  can,  that  is,  at  the  time  of  the 
inquiry,  make  a  good  title  ;  ^  and  it  has  been  held,  that  if  the  ven- 
dor can  show  a  good  title,  at  any  time  before  the  result  of  the  in- 
quiry into  the  title  by  the  officer  of  the  Coui't  has  been  certified, 
it  will  entitle  him  to  a  decree.*     And  even  after  the  certificate,  if 


Simpson  v.  Sadd,  4  De  G.,  M.  &  G.  665, 
673;  1  Jur.  N.  S.  457;  Bown  v.  Stenson, 
24  Beav.  631;  and  see  Sugd.  V.  &  P.  353. 

1  Burroughs  v.  Oakley,  3  Swanst.  159, 
167;  and  where  waiver  is  insisted  on,  it 
must  be  alleged  bv  the  bill.  Gaston  v. 
Frankum,  2  De  G.  &  S.  561;  16  Jur.  507; 
Sugd.  V.  &  P.  342. 

2  Langford  v.  Pitt,  2  P.  Wms.  629;  Parr 
V.  Lovegrove,  4  Drew.  170;  4  Jur.  N.  S. 
600;  Seton,  593,  No.  1;  but  see  Richmond 
V.  Gray,  3  Allen,  25. 

3  Mortlock  V.  Buller,  10  Ves.  292,  315; 
Sugd.  V.  &  P.  264;  Hepburn  v.  Dunlap, 
1  Wheat.  179.  A  Court  of  Equity  will  not 
decree  the  specific  performance  of  an  agree- 
ment of  sale,  and  oblige  the  purchaser  to 
accept  a  title,  which  the  vendor  cannot 
make  out  to  be  clearly  good  and  fi-ee  from 
incumbrance.  Butler  v.  O'Hear,  1  Desaus. 
282 ;  Lewis  v.  Herndon,  3  Litt.  358 ;  Kel- 
ley  V.  Bradford,  3  Bibb,  317 ;  Seymour  v. 
Delancey,  1  Hopk.  436 ;  Young  v.  Lillard, 
1  Marsh.  482;  Morgan  v.  Morgan,  2  Wheat. 
290,  299;  Reed  v.  Noe,  9  Yerger,  283; 
Watts  V.  Waddle,  6  Peters,  389 ;  1  Sug- 
den,  V.  &  P.  (7th  Am.  ed.)  505  et  seq.  and 
notes ;  Gans  v.  Renshaw,  2  Barr,  34.  The 
vendor  should  prove  that  the  title  he  offers 
to  convey  is  good  beyond  any  reasonable 
doubt,  and  will  not  expose  the  vendee  to 
litigation.  Sturtevant  v.  Jaques,  14  Allen, 
523. 

"A  Court  of  Equity  will  not  now  com- 
pel a  purchaser  to  accept  a  title,  which  is 
so  doubtful  that  it  may  expose  him  to  liti- 
gation, though  the  Court  may  believe  it  to 
be  good."  Chapman  J.  in  Richmond  v. 
Gray,  3  Allen,  27;  Park  v.  Johnson,  7 
Allen,  383 ;  see  Fry  on  Contr.  §  573  et  seq. ; 
Pyrke  v.  Waddingham,  10  Hare,  1 ;  Young 
V.  Rathbone,  1  C.  E.  Green,  224.  A  pur- 
chaser cannot  be  compelled  to  take  land 
which  is  involved  in  doubt  or  dispute  as  to 
boundary.  Voorhees  v.  De  Meyer,  3  Sandf. 
Ch.  614. 

It  is  sufficient,  however,  if  the  vendor  is 
able  to  make  out  a  good  title  before  decree 
pronounced,  although  he  had  not  a  good 
title  when  the  contract  was  made ;  Hep- 
burn V.  Auld,  5  Cranch,  262,  275 ;  Finley  v. 


Lynch,  3  Bibb,  566 ;  Tyree  v.  Williams,  3 
Bibb,  366;  Seymour  «. 'Delancey,  3  Cowen, 
445;  Pierce  v.  Nichols,  1  Paige,  244;  Col- 
ton  V.  Ward,  3  Monroe,  304,  313 ;  Baldwin 
V.  Salter,  8  Paige,  473 ;  Dutch  Church,  &c. 
V.  Mott,  7  Paige,  78;  unless  the  vendee 
has  objected  to  a  completion  of  the  pur- 
chase, seasonably,  after  discovering  the 
want  of  title  in  his  vendor.  Richmond  v. 
Gray,  3  Allen,  29,  30,  31;  Wynn  v.  IMor- 
gan,  7  Ves.  202 ;  Hoggart  v.  Scott,  1  R.  & 
My.  293 ;  Hepburn  v.  Auld,  5  Cranch,  189. 
When  there  is  any  doubt  or  difficulty 
about  the  title,  it  is  usually  referred  to  a 
Master  to  be  examined  and  reported  on. 
Pierce  f.  Nichols,  1  Paige,  246;  M'Comb 
V.  Wright,  4  John.  Ch:  659,  670.  But 
Equity  will  not  relieve  a  purchaser  who 
had  a  full  knowledge  of  the  defect  in  the 
title:  Craddockf.  Shirley,  3  Marsh.  288; 
or  if  his  conduct  has  amounted  to  a  waiver 
of  the  objection.  Roach  v.  Rutherford,  4 
Desaus.  126;  see  Ranisev  t?.  Brailsford,  2 
Desaus.  590,  591 ;  Barrett  v.  Gaines,  8  Ala. 
373. 

There  are  many  cases  where  Courts  of 
Equity  have,  upon  their  own  opinion,  com- 
pelled an  unwilling  purchaser,  to  accept  a 
title  depending  upon  questions  of  great 
nicety.  1  Sugden  V.  &  P.  (7th  Am.  ed. ) 
516  et  seq.  and  notes  ;  Scott  v.  Nixon,  3 
Dru.  &  War.  388;  Kirkwood  v.  Lloyd,  1'2 
Irish  Eq.  585. 

In  the  case  of  Scott  v.  Nixon,  vbi  supra, 
Lord  Chancellor  Sugden  compelled  an  un- 
willing purchaser  to  take  a  title  depend- 
ing upon  parol  evidence  of  possession  under 
the  English  Statute  of  Limitations;  see 
further  on  the  subject  of  enforcing  speci- 
fic performance  in  cases  of  doubtful  and 
defecj;ive  titles,  Tomlin  v.  M'Chord,  5  J.  J. 
Marsh.  136;  Beale  v.  Seiveley,  8  Leigh, 
658;  Bryan  v.  Reed,  1  Dev.  &  Bat.  Eq.  86; 
Watts  w.  Waddle,  1  M'Lean,  200;  Cooper 
V.  Denne,  4  Bro.  C.  C.  (Perkins's  ed.)  87, 
88,  and  notes;  Roake  v.  Kidd,  5  Sumner's 
Ves.  647,  Perkins's  note  (o);  Omerod  v. 
Hardman,  ib.  722,  note ;  Garnett  v.  Macon, 
6  Call,  308;  Reed  v.  Noe,  9  Yerger,  282;  1 
.  Sugden  V.  &  P.  (7th  Am.  ed.)  505  et  seq. 
and  notes. 
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Ch.  XXVI. 

§1- 


Rule  as  to 

costs. 


Time  when 
good  title 
shown,  not 
conclusive  as 
to  costs. 
Form  of 
inquiry. 


Inquiry  as  to 
persons 
interested : 


Next  of  kin. 


the  venflor  can  satisfy  the  Court  that  he  can  make  a  good  title,  by 
clearing  up  the  objections,  the  Court  will  make  a  decree  in  his 
favor.-' 

The  question,  whether  a  vendor  was  or  was  not  able  to  make  a 
good  title,  at  the  time  when  the  inquiry  was  directed,  is  a  very 
material  one  with  respect  to  costs,  though  not  with  reference  to 
the  decree  for  a  specific  performance  :  ^  the  rule  of  the  Court  being, 
that  a  vendor  is  not  entitled  to  costs,  except  from  the  time  when 
his  title  is  certified  to  be  complete  ;  and  that,  up  to  that  time,  he 
must  pay  costs  himself.^ 

The  time  when  a  good  title  is  shown  is  not,  however,  conclusive 
upon  the  question  of  costs:  being  subject  to  the  general  rule,  that 
the  costs  must  be  paid  by  the  person  who  caused  the  litigation.* 
In  consequence  of  the  above-mentioned  rule,  it  is  the  practice,  in 
directing  an  inquiry  into  the  vendor's  title,  to  direct  also  that,  if 
it  appears  a  good  title  can  be  made,  an  inquiry  be  made  when  it 
was  first  shown  that  such  good  title  could  be  made ;  ^  but  this  fur- 
ther inquiry  is  not  directed,  where  the  contract  for  sale  itself  is 
disputed.*' 

It  is  to  be  recollected,'  that  it  is  a  fundamental  principle  of 
Courts  of  Equity  to  make  as  complete  a  decision,  upon  all  the 
points  embraced  in  a  cause,  as  the  nature  of  the  case  will  admit ; 
so  as  to  preclude,  not  only  all  further  litigation  between  the  same 
parties,  but  the  possibility  of  the  same  parties  being  at  any  future 
period  disturbed  or  harassed  by  other  parties  claiming  the  same 
matter,  as  well  as  of  any  danger  that  may  exist  of  injustice  being 
done  to  other  parties  who  are  not  before  the  Court  in  the  present 
proceedings.^ 

Acting  upon  this  principle,  the  Court  in  all  cases  relating  to  the 
distribution  of  the-  estate  of  an  intestate,  before  it  makes  any 
decree  distributing  the  estate,  directs  an  inquiry  who  were  the 


1  Patonu.  Rogers,  6  Mad.  256. 

2  Seton  V.  Slade,  7  Ves.  265,  279. 

3  Harford  v.  Furrier,  1  Mad.  5-32,  538; 
Wynn  v.  Morgan,  7  Ves.  202,  206 ;  Wilson 
V.  Allen,  1  J.  &  W.  623;  Wilkinson  v. 
Hartley,  15  Beav.  183;  Seton,  616;  and 
see  Morgan  &Davey,  177  et  seq. ;  and  post, 
Chap.  XXXI.,  Costs. 

4  Monro  v.  Tavlor,  8  Hare,  51,  70;  3 
M'N.  &  G.  713,  725;  Scoones  v.  Morrell,  1 
Beav.  251,  258 ;  Abl)ott  v.  Sworder,  4  De 
G.  &  S.  4-18;  Lyle  v.  Earl  of  Yarbormigh, 
Johns.  70;  Carrodus  v.  Sharp,  20  Beav. 
56 ;  Parr  v.  Lovegrove,  4  Drew.  170 ;  4  Jur. 
N.  S.  600 ;  and  see  Sugd.  V.  &  P.  651 ; 
Seton,  616,  617. 

5  Seton,  593,  No.  1;  ib.  598.  If  the 
plaintiff  in  a  bill  in  Equity  for  specific  per- 
formance of  an  agreement  for  an  exchange 
of  lands  cannot  give  the  title  mentioned  in 
the  agreement,  the  bill  may  be  dismissed. 


although  the  objection  is  not  stated  in  the 
answer  or  taken  until  a  hearing  before  a 
Master  to  whom  the  case  has  been  referred 
to  settle  a  proper  conveyance.  Park  v. 
Johnson,  7  Allen,  378. 

6  Gibbins  v.  North  Eastern  Metropolitan 
Asylum  District,  11  Beav.  1,  5;  12  Jur. 
22;  Morris  v.  Wilson,  5  Jur.  N.  S.  168,  V. 
C.  W.  As  to  proceedings  under  decrees 
and  orders,  in  suits  for  specilic  perform- 
ance, see  post,  Chap.  XXIX.,  Proceedings 
in  Chnmhers. 

1  See  ante,  p.  190. 

8  Where  a  lien  creditor  brings  a  bill  in 
behalf  of  himself  and  other  creditors  of 
the  same  class,  and  with  similar  rights, 
the  decree  should  provide  proper  relief  for 
all  of  them.  Trustees  of  the  Wabash  and 
Erie  Canal  Co.  v.  Beers,  2  Black  U.  S. 
448. 
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next  of  kin  of  the' intestate,  at  the  time  of  his  decease,  and  whether 
any  of  them  have  since  died,  and,  if  so,  who  are  their  legal  per- 
sonal representatives.^  An  inquiry  of  this  nature  is  always  di- 
rected, in  cases  in  which  any  part  of  the  property  in  question  in 
the  cause  devolves  upon  the  next  of  kin:  whether  it  be  upon  a 
total,  or  upon  a  partial  or  constructive  intestacy.  It  is  not  now 
the  practice,  however,  to  make  the  inquiry  preliminary  to  the 
taking  of  the  accounts,  as  was  formerly  the  case.- 

In  other  cases,  also,  in  which  there  is  a  fund  distributable 
amongst  persons  constituting  a  particular  class,  consisting  of  nu- 
merous individuals,  as  in  the  case  of  a  bequest  to  the  cousins  of 
a  testator,  the  Court  will,  before  it  directs  any  steps  to  be  taken 
towards  a  distril)ution,  satisfy  itself,  if  necessary,  by  an  inquiry 
that  all  the  individuals  constituting  the  class  aniongst  whom  the 
fund  was  distributable,  are  parties  to  the  proceeding.^  It  also 
adopts  the  same  course  of  proceeding,  where  the  property  is  distrib- 
utable between  one  of  two  or  more  classes  of  individuals.*  A 
decree  of  this  description  is  not  properly  a  decree  in  the  cause,  but 
rather  a  preliminary  interlocutory  order,  with  a  view  to  inquiry, 
before  the  Court  can  do  any  thing  determining  the  rights  of  the 
pai'ties.^ 

In  like  manner,  where  the  plaintiff,  at  the  hearing,  establishes  a 
prima  facie  title  to  the  character  in  which  he  sues,  but  not  such 
as  entitles  him  to  a  decree,  the  Court  will  direct  an  inquiry  as  to 
the  facts  on  which  his  title  depends.'^ 

Where  it  appears  that  certain  preliminary  accounts  and  inqui- 
ries must  be  taken  and  made,  before  the  rights  and  interests  of  the 
parties  to  the  cause  can  be  ascertained,  or  the  questions  therein 
arising  can  be  determined,  the  plaintiff  may,  at  any  time  after  the 
defendants  have  appeared  to  the  bill,  move  the  Court  on  notice, 
that  such  inquiries  and  accounts  may  be  made  and  taken,"  and  an 
order  directing  such  inquiries  and  accounts  will  thereupon  be  made, 


Ch.  XXVI. 

§1- 


Where 
persons  con- 
stituting a 
class  are 
interested. 


Inquiry 
wliether 
plaintiff  fills 
character 
under  which 
he  claims. 

Order  for 
preliminary 
accounts  and 
inquiries  on 
motion : 


1  Seton,  149,  No.  3;  180,  No.  3;  182, 
Nos.  1,  3. 

2  Seton,  185.  Whetlier  the  inquirj'^  shall 
be  preliminary  to  taking  the  accounts,  will 
be  determined  by  the  Judge  in  Chambers, 
in  each  case,  see  Ord.  XXXV.  16,  19;  and 
see  pf^ist,  Chap.  XXIX.,  Prucetdinys  in 
Chambers. 

8  For  forms  of  inquiry  in  these  cases,  see 
Seton,  182-184,  Nos.^  2-10;  and  see  post, 
Chap.  XXIX.,  Proceedinas  in  Chambers. 

*  Jbid. 

5  See  Horwood  v.  Schmedes,  12  Ves. 
311,  315. 

6  Miller  V.  Priddon,  1  M'N.  &  G.  687; 
see  also  John  v.  Jones,  and  Bent  v.  Birch, 
cited  Seton,  186 ;  and  Cogan  v.  Stephens, 
13   June,    1831,    MS. ;    and   see   Skarf  v. 


Soulby,  1  M'N.  &  G.  3G4,  376;  13  Jur. 
1109. 

7  A  decree,  ordering  an  account,  is  not 
such  a  final  decree  or  determination  of  the 
cause,  as  will  authorize  an  appeal  from  it. 
Berry  hill  v.  M'Kee,  3  Verger,  157;  Per- 
kins V.  Fourniquet,  6  How.  U.  S.  2t)6 ; 
Pulham  V.  Christian,  6  How.  U.  S.  209. 
Nor  will  the  ascertainment  of  the  account 
be  evidence  in  another  suit,  if  the  bill  has 
been  dismissed  on  motion  of  the  phiinlitt 
before  a  final  decree.  CapcU  v.  Landano, 
34  Ala.  135 ;  see  Carter  v.  Privatt,  3  Jones 
Eq.  (N.  C.)  345. 

The  decree  in  such  case  is  interlocutory 
in  regard  to  the  details.  Humphrey  v. 
Foster,  13  Grattau  (Va.),  653. 
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Ch.  XXVI. 

§1- 


When  it  may- 
be obtained. 


Effect  in  an 
administra- 
tion suit. 


Right  of 
defendant  to 
carrj'  on,  on 
plaintiff's 
death. 


without  prejudice  to  any  question  in  the  cause,  if  it  appears  to  the 
Court  that  the  same  will  be  beneficial  to  such  (if  any)  parties  to 
the  cause  as  may  not  be  competent  to  consent  thereto ;  and  that 
the  same  is  consented  to  by  such  (if  any)  of  the  defendants  as 
being  competent  to  consent,  have  not  put  in  their  answer  to  the 
bill ;  and  that  the  same  is  consented  to  by,  or  is  proper  to  be  made 
upon  the  statements  contained  in  the  ansAver  of,  such  (if  any)  of 
the  defendants  as  have  answered  the  bill.-^ 

This  order  can  be  obtained  even  after  the  cause  is  set  down  for 
hearing,  if  the  case  is  in  other  respects  suitable ;  ^  but  it  will  be 
refused,  where  granting  the  motion  would  serve  no  useful  purpose, 
as,  where  the  title  of  the  plaintiif  to  sue  is  altogether  denied ;  ^  or 
where  granting  the  motion  would  involve  a  decision  upon  some  of 
the  points  in  the  cause.^  It  seems,  moreover,  that  such .  an  order 
cannot  be  obtained,  where  some  of  the  defendants  are  out  of  the 
jurisdiction.^ 

An  order  of  this  kind,  obtained  in  an  administration  suit,  does 
not  contain  a  direction  for  the  payment  of  the  debts  of  the  testa- 
tor; and,  therefore  has  not  the  same  effect  as  a  decree,  in  entitling 
the  executors  to  restrain  a  creditor  suing  them  at  Law.®  But  the 
cause  may  be  brought  on  for  hearing,  and  a  decree  obtained,  be- 
fore the  Chief  Clerk's  certificate  is  made ;  or  a  direction  may  be 
inserted  in  the  order,  excluding  the  creditors  who  do  not  come  in 
from  the  benefit  of  the  ordei- ;  and  then,  payment  of  the  debts  may 
be  at  once  directed  by  the  decree.'' 

A  decree  for  account  gives  an  interest  in  the  suit  for  many 
purposes  to  a  defendant ;  and  an  order  for  preliminary  accounts 
has  so  far  the  same  effect  as  that,  upon  the  death  of  a  sole  plain- 


■1  Ord.  XX. ;  anisee post,  Chap.  XXIX., 
Proceedinys  in  Chambers.  For  fonn  of 
notice  of  motion,  see  Vol.  III.  Where  a 
bill  seeks  for  a  decree  for  an  account,  and 
the  defendant  submits  to  such  a  decree,  no 
proof  in  reference  to  the  matters  of  account 
is,  in  the  first  instance,  required,  but  such 
a  decree  will  be  entered  of  course.  Dozier 
V.  Sprouse,  1  Jones  Eq.  (N.  C.)  152.  The 
Chancellor  must,  however,  first  be  satisfied 
that  the  plaintiff  is  entitled  to  have  an  ac- 
count taken.  If  he  is  satisfied  upon  that 
point,  the  practice  is  to  refer  the  case  to  a 
Master  to  state  the  details  of  the  account, 
and  ascertain  the  balance.  But  the  Chan- 
cellor may,  if  he  sees  fit,  take  the  account 
himself.  He  should,  however,  refuse  an 
account,  if  he  is  satisfied  upon  the  evidence 
that  nothing  is  due  the  plaintiff,  or  that  for 
any  cause  an  account  ought  not  to  be  de- 
creed. He  may  arrive  at  this  conclusion 
by  evidence  independent  of  the  account. 
Campbell  v.  Campbell,  4  Halst.  Ch.  (N. 
J.)  743. 

It  is  a  universal  rule  in   Equity,   that 


upon  a  bill  for  an  account,  the  party  agamst 
whom  the  balance  is  found  will  be  decreed 
to  pay  it.  Sometimes  that  order  is  con- 
tained in  the  original  decree  for  the  ac- 
count. Sometimes,  and  usually  in  modern 
practice,  it  is  not  made  until  the  account  is 
taken  and  the  final  decree  made,  but  it 
forms  an  essential  part  of  the  relief  upon 
the  bill.  Green  (J.  J.  in  Campbell  v. 
Campbell,  4  Halst.  Ch.  (N.  J.)  740,  741. 

2  Strother  v.  Dutton,  10  Sim.  288. 

3  Topham  r.  Lightbody,  1  Hare,  289, 
291;  Wilson  v.  Applegarth,  10  Sim.  657; 
Belcher  v.  Whitmore,  7  Beav.  245,  249; 
Kinshela  v.  Lee,  ib.  300 ;  Reed  v.  Don  Pedro 
Mining  Companv,  9  Jur.  N.  S.  865,  V.  C. 
S. ;  11  W.  R.  935,  L."JJ. 

4  Curd  V.  Curd,  2  Hare,  116;  7  Jur.  104; 
Breeze  v.  English,  2  Hare,  118;  Frost  v. 
Hamilton,  4  Beav.  33;  Lee  v.  Shaw,  10 
Sim.  369 ;  4  Jur.  102. 

5  Barrett  v.  Biick,2  Hare,  520 ;  Meinertz- 
hagen  v.  Davis,  10  Sim.  289. 

6  Teague  v.  Richards,  11  Sim.  46. 

"!  Trotter  v.  Walmesley,  7  Beav.  264. 
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tiff,  a  defendant  has  been  allowed  to  file  a  supplemental  bill  to 
have  the  benefit  of  the  inquiries.^ 

The  power  to  obtain  an  order  directing  preliminary  inquiries  on 
motion  is  not,  however,  now  of  much  practical  importance  ;  the 
present  practice  of  the  Court  enabling  the  cause  to  be  brought  to 
a  hearing  on  motion  for  a  decree,^  or  on  replication  filed,^  much 
more  expeditiously  and  economically  than  formerly.* 

In  like  manner,  in  foreclosure  suits,  the  defendant  having  the 
right  to  redeem,  and  admitting  the  plaintiff's  title,  may  obtain, 
upon  motion,  such  order  as  would  be  made  at  the  hearing.'^  This 
course  is  now,  however,  for  similar  reasons,  seldom  adopted. 

It  is  to  be  observed,  that  the  reservation  of  further  considera- 
tion is  not  confined  to  the  first  decree,  but  will  be  repeated  in 
every  decree  in  M'hich  it  may  be  necessary  to  direct  an  inquiry.® 
It  is  also  to  be  observed  that,  after  such  a  reservation,  the  Couit 
will  not  interfere  upon  the  matter  reserved  in  a  summary  way, 
but  Mali  require  the  cause  to  be  set  down  for  hearing.'' 

When  a  decree  does  not  adjourn  the  consideration  of  the  cause, 
it  is  said  to  be  a  "  final  decree  ; "  and,  when  duly  signed  and  en- 
rolled, may  be  pleaded  in  bar  to  any  new  bill  for  the  same  matter.^ 


Cii.  XXVI. 

§1- 


Practice  not 
now  impor- 
tant. 


Preliminary 
order  in  fore- 
closure suit. 


Reservation 
of  further 
consideration 
may  be 
repeated. 


Final 
decrees: 


1  Upjohn  V.  Upjohn,  i  Beav.  246. 

2  15  &  16  Vic.  c.  86,  §  15;  ante,  p.  819 
et  seq. 

3  A7ite,  p.  828  et  seq. 

4  See  Seton,  7. 

5  7  Geo.  II.  c.  20,  §  2;  Seton,  389;  see 
Johnson  v.  Everett,  9  Paige,  636 ;  Kane  v. 
Whittick,  8  Wend.  219.  For  orders  made 
under  this  Act,  see  Figgin  v.  Cheetham,  6 
Jur.  819 ;  2  Hare,  80,  and  cases  there  cited 
in  note;  Reeves  v.  Glastonbury  Canal 
Company,  14  Sim.  351.  In  Taylor  v. 
Coates,  3  Hare,  203,  the  order  was  refused. 
For  form  of  notice  of  motion,  see  Vol.  III. 

6  Seton,  57;  Ord.  XXI.  10. 

">  Cooke  V.  Gwyn,  3  Atk.  689 ;  see  post, 
Chap.  XXX.,  Further  Consideration. 

^  The  order  for  dismissing  a  bill  at  the 
hearing  is  not  usually  tei-med,  in  the  books, 
"  a  decree,"  but  merely  "  an  order  of  dis- 
mission;" but,  to  prevent  confusion,  it  is 
thought  best  to  designate  it  as  "  «  decree,'''' 
to  distinguish  it  from  "an  order  to  dis- 
miss" made  upon  motion. 

When  a  decree  finally  decides  and  dis- 
poses of  the  whole  merits  of  the  cause,  and 
reserves  no  further  questions  or  directions 
for  the  future  judgment  of  the  Court,  so 
that  it  will  not  be  necessaiy  to  bring  the 
cause  again  before  the  Court,  for  its  final 
decision,  it  is  a  final  decree.  Mills  v. 
Hoag,  7  Paige,  18 ;  Cook  v.  Bay,  4  How. 
(Miss.)  485;  Britton  v.  Johnson,  C.  W. 
Dud.  24;  Tennent  v.  Patton,  6  Leigh,  196; 
Talbot  V.  Todd,  7  J.  J.  Marsh.  456;  John- 
son V.  Everett,  9  Paige,  636;  Crittenden, 
ex  parte,  5  English,  333;  see  per  Suther- 
land J.  in  Kane  ('.Whitman,  8  Wend.  224; 
Harney  «.  Branson,  1  Leigh,  108;  Long- 


fellow V.  Longfellow,  1  Clarke,  344;  Hey 
V.  Schooley,  7  Ohio,  48;  Brewer  v.  State 
of  Connecticut,  9  Ohio,  117 ;  Newark  Plank 
Road  Co.  V.  Elmer,  1  Stockt.  (N.  J.)  754, 
787;  Webster  v.  Hitchcock,  11  Mich.  .50. 
A  decree  to  sell  mortgaged  premises  is  a 
final  decree,  and  is  not  opened  by  an  ap- 
peal from  the  decree  confirming  the  sale. 
Hey  V.  Schoolev,  7  Ohio,  48 ;  Bronson  v. 
R.R.  Co.,  2  Black  U.  S.  524.  A  decree 
may  be  final  although  it  directs  a  refer- 
ence to  a  Master;  if  all  the  consequen- 
tial directions  depending  upon  the  result 
of  the  Master's  report  are  contained  in 
the  decree,  so'  that  no  further  decree  of 
the  Court  will  be  necessary,  upon  the  con- 
firmation of  the  report, — to  give  the 
parties  the  entire  and  full  benefit  of  the 
previous  decision  of  the  Court.  Mills  v. 
Hoag,  7  Paige,  18;  Quackenbush  r.  Leon- 
ard, 10  Paige,  131 ;  see  Storj-  v.  Hawkins, 
8  Dana,  14;  Girod  v.  Michoud,  4  How.  U. 
S.  503;  Forgay  v.  Conrad,  6  How.  U.  S. 
203,  204.  For  cases  of  this  character,  see 
Larue  v.  Larue,  2  Lift.  261,  where  it  was 
held,  that  a  decree  directing  land  to  be 
conveyed,  and  appointing  a  commissioner 
to  convey  it,  is  final.  See  ISIackey  v.  Bell, 
2  Munf.  154.  So,  a  decree  ascertaining 
the  amount  due,  directing  a  sale,  and  giv- 
ing costs,  is  a  final  decree:  Field  v.  Ross,  1 
Monroe,  137 ;  although  it  directs  the  taxa- 
tion of  costs.  Craig  v.  Steamer  Hartford, 
1  McAll.  C.  C.  (Cal.)  91  A  decree  upon 
the  coming  in  of  the  IMaster's  report,  on  a 
bill  for  specific  performance,  ascertaining 
the  quantity  of  land  to  be  conveyed,  and 
the  balance  of  money  to  be  paid,  that  the 
conveyance  should  be  executed  on  such 
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Ch.  XXVI. 
§1. 


Dismissing 

plaintifl^s 

biU: 


Of  this  nature  is  a  decree  dismissing  the  plaintiff's  bill :  which 
as  we  have  seen  before,^  may  be  pleaded  in  bar  to  a  new  suit,^ 
unless  accompanied  with  a  direction  that  the  dismissal  is  to  be 
without  prejudice  to  the  plaintiff's  right  to  file  another  bill.^  Di- 
rections of  this  sort  are  inserted,  where  the  dismissal  is  occasioned 
without  pre-     ]^y  gijp  q^.  mistake  in  the  pleadings  or  in  the  proof     Thus,  for- 

judice  to  new       ^         i  _  i    ^  »  I  ^5 

bill;  merly,  where    a  bill  was  dismissed  for  want   of  parties,  it  was 

expressed  to  be  without  prejudice;*  and  so,  where  a  bill  was 
dismissed,  in  consequence  of  facts  not  having  been  properly  put  in 
issue ;  ^  or  of  the  agreement,  for  the  specific  performance  of  which 


balance  being  tendered,  is  a  final  decree. 
Travis  v.  \V  aters,  1  John.  Ch.  85 ;  see 
Taylor  v.  Read,  4  Paige,  561.  A  decree 
foreclosing  a  mortgage,  though  there  may 
be  subsequent  decrees  in  the  same  cause, 
is  a  tinal  decree.  Graham  v.  Hardin,  4 
Dana,  55'J;  Whiting  r.  Bank  of  U.  8.,  13 
Peters,  15.  So,  a  decree  for  the  specific 
sums  of  money  in  the  bill  mentioned,  and 
for  a  partition  of  land,  which  appomts 
commissioners  to  make  the  partition  of  the 
land,  and  directs  them  to  report  at  the 
next  term  of  the  Court,  is  tinal.  Talbot  v. 
Todd,  7  J.  J.  Marsh.  459.  But  a  decree, 
which  though  disposing  of  the  main  princi- 
ples of  the  case,  directs  an  inquiry  by  a 
commissioner  as  to  matters  which  require 
a  report  to  be  made  at  a  subsequent  term, 
and  contains  no  decree  for  costs,  is  not 
such  a  decree  as  will  sustain  a  writ  of  error. 
Garrard  v.  Webb,  4  Porter,  73.  A  decretal 
order,  upon  which  an  execution  may  be 
taken  out  is  a  final  decree.  Haskell  v. 
Kaoul,  1  M'Cord  Ch.  32. 

Wlien  a  decree  is  made  as  to  one  of  sev- 
eral defendants,  whose  interests  are  not  at 
all  connected  with  each  ottier,  with  a  di- 
rection for  the  payment  of  costs  as  to  that 
defendant,  such  decree  is  final  as  to  him, 
although  the  cause  may  still  be  pending  in 
Court  as  to  others.  Royal  v.  Johnson,  1 
Rand.  421;  see  M'Counu.  Delany,  2  Bibb, 
441.  A  decree  upon  a  bill  vt'  interpleader, 
that  a  bill  is  properly  filed,  is  a  tinal  de- 
cree. Atkinson  v.  Manks,  1  Cowen,  691. 
Decrees  are  final,  after  the  end  of  the  term 
at  which  they  are  rendered,  unless  spe- 
cially entered  otherwise;  and  they  are 
final  after  entered  up  as  final  on  some  day 
before  the  end  of  the  tenu,  with  a  view  to 
other  proceedings  upon  them  as  to  final 
decrees.  Jenkins  v.  Eldredge,  1  Wood.  & 
M.  61. 

1  Ante,  pp.  659,  878. 

2  J'oote  V.  Gibbs,  1  Graj',  412;  Bigelow 
V.  Winsor,  1  Grav,  299;  (iove  v.  Lyford, 
44  N.  H.  527 ;  Storj'  Eq.  PI.  §  793.  As  to 
the  effect  of  a  dismissal,  without  preju- 
dice, see  Nevitt  v.  Bacon,  32  Miss.  (3 
George)  212 ;  Lang  v.  AVaring,  25  Ala.  625. 

3  A  decree  dismissing  a  bill  upon  its 
merits,  is  conclusive  until  reversed,  and  is 
a  good  plea  in  bar  to  a  second  bUl  for  re- 
lief on  the  same  subject-matter.  Bigelow 
V.  Winsor,  1  Gray,  299;  Foote  v.  Gibbs,  1 


Gray,  412;  Durant  v.  Essex  Companj',  8 
Allen,  103;  Mickles  v.  Thaver,  14  Allen, 
121,  122:  Holmes  v.  Remsen,  7  John.  Ch. 
286;  Hall  v.  Dodge,  38  N.  H.  350,  351; 
Story  Eq.  PI.  §  793;  Mitf  Eq.  PI.  238;  2 
Storv  Eq.  Jur.  §  1523;  Savles  v.  Tibbitts, 
5  R.'I.  79 ;  Pugh  v.  Holt,  27  Miss.  (5  Cush. ) 
461 ;  Neafie  v.  Neafie,  7  John.  Ch.  1 ;  Perine 
f.  Dunn,  4  John.  Ch.  140;  Estep  v.  Wat- 
kins,  1  Bland,  466 ;  Curts  v.  Bardstown,  6 
J.  J.  Marsh.  536;  Low  «.  Mussey,  41  Vt. 
393. 

A  decree  of  the  Supreme  Court  of  the 
United  States  affirming  with  costs  a  de- 
cree of  the  Circuit  Court  for  the  District  of 
Massachusetts  by  which  a  bill  in  Equity 
had  been  dismissed  after  a  hearing,  was 
held,  in  Durant  v.  Essex  Company,  8  Allen, 
103,  to  be  a  bar  to  a  subsequent  suit  in 
Equity  in  the  State  Court  of  Massachusetts 
for  the  same  cause,  between  the  same  par- 
ties, although  it  appeared  by  the  record  of 
the  Supreme  Court,  that  such  decree  was 
passed  by  a  divided  Court. 

If  a  bill  in  Equity  to  redeem  land  from 
a  mortgage,  and  requiring  an  answer  imder 
oath,  has  been  dismissed,  upon  motion  of 
the  plaintif}',  and  .without  the  knowledge 
of  the  defendant,  after  the  filing  of  the  an- 
swer, and  after  the  expiration  of  the  time 
when,  by  the  rules  of  the  Court,  the  plain- 
tiff was  entitled  to  file  a  replication  and 
take  testimony,  the  decree  for  the  defend- 
ant is  conclusivelj'  presumed  to  be  upon 
the  merits,  and  is  a  bar  to  a  subsequent 
bill  for  the  same  cause,  brought  by  the 
same  plaintiff,  or  by  one  who  acquired  his 
title  ptmknti:  lite.  Borrowscale  v.  Tuttle,  5 
Allen,  377 ;  Foote  v.  Gibbs,  1  Gray,  413. 

But  where  a  cause  was  set  down  for  a 
hearing  on  the  bill  and  answer,  and  the  bill 
was  dismissed  with  costs,  because  no  per- 
son appeared  for  the  plaintift',  and  the  de- 
cree was  enrolled,  the  decree  was  held  no 
bar  to  another  suit  for  the  same  matter. 
Rosse  V.  Rust,  4  John.  Ch.  300;  ante,  811, 
812.  Otherwise,  where  there  was  a  repli- 
cation filed  and  an  order  closing  the  proofs. 
Osburv  t'.  Lafarge,  2  Comst.  113. 

4  Seton,  1114,  111.5,  1135.  Now,  how- 
ever, a  bill  is  seldom  dismissed  for  want  of 
parties ;  but  see  Williams  v.  Page,  28  Beav. 
148. 

5  M'NeiU  V.  CahiU,  2  BUgh,  228. 
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Ch.  XXVI. 

§1- 


or  to  proceed- 
ing at  Law. 


the  bill  was  filed,  turning  out,  upon  the  evidence,  to  be  different 
from  that  actually  proved.-^ 

It  is  to  be  observed  that,  although  a  decree  of  dismissal  of  a  bill, 
for  the  specific  performance  of  an  agreement,  or  for  the  interfer- 
ence of  the  Court  in  aid  of  legal  rights,  does  not  carry  with  it  an 
implied  injunction  against  a  subsequent  proceeding  at  Law,  it  is 
the  practice  of  the  Couit  to  insert  in  the  decree  of  dismissal  of  such 
a  bill,  that  it  shall  be  without  prejudice  to  a  subsequent  proceed- 
ing at  Law ;  "^  but  whether  it  is  introduced  or  not,  the  plaintiff, 
after  a  bill  for  a  specific  performance  has  been  dismissed  at  the  hear- 
ing, is  still  considered  by  the  Court  of  Equity,  as  at  liberty  to  bring 
his  action  at  Law,  upon  the  contract,^  unless  the  Court  thinks 
proper  specifically  to  restrain  him,  by  injunction  from  so  doing.* 
The  most  usual  course  of  preventing  a  plaintiff  from  proceeding  at 
Law,  after  a  dismissal  in  a  case  of  this  nature,  is  to  dismiss  the 
bill  without  costs :  on  the  plaintiff's  undertaking  not  to  bring  an 
action  ;  this,  however,  is  only  by  way  of  compromise.^ 

In  general,  where  a  bill  is  ordered  to  be  dismissed  upon  a  con-  When  further 
tingent  event,  the   established   rule  is  that  such  orders  are  not  ^'^'^^^ 

^        .  necessary. 

conclusive,  unless  the  words  "  without  further  order  "  are  annexed 
to  the  order ;  and  that,  where  such,  words  are  omitted,  the  defend- 
ant must  apply  for  and  obtain  an  absolute  order  of  dismissal.  In 
this  respect,  however,  the  rule  acted  upon,  where  an  order  is  made 
for  a  cause  to  stand  over  for  a  limited  time,  with  liberty  to  the  plain- 
tiff to  add  parties,  and,  in  default  thereof,  that  the  bill  stand  dis- 
missed with  costs,  is  different ;  for  it  seems  that,  in  such  cases,  the 
bill  is  actually  out  of  Court,  without  further  order;  because  the 
defendant  has  it  not  in  his  power  to  set  it  down  again  in  a  fit  state 
to  be  heard,  inasmuch  as  he  is  not  the  person  to  add  the  parties.® 


1  Woollam  V.  Hearn,  7  Ves.  211,222; 
Lyndsay  v.  Lynch,  2  Sch.  &  Lef.  1,  12; 
Stevens  ».  Guppy,  3  Kuss.  171,  185;  but 
see  Corporation  of  Rochester  v.  Lee,  1  M'N. 
&  G.  467,  470,  as  to  the  value  of  such  res- 
ervations in  a  decree.  But  where  the  de- 
cision of  the  Court  that  liad  examined  a 
bill  in  Equity,  with  the  pleadings  and  evi- 
dence, is  entered  on  tlie  docket,  "  dis- 
missed," witliout  other  words  of  qualifica- 
tion, such  enf ry  is  conclusive  of  the  merits 
of  the  case,  and  a  final  determination  of 
the  controversy  between  the  parties,  both 
in  Equity  and  at  Law;  and  a  motion  to 
amend  the  record  by  adding  the  words 
"  without  prejudice,"  will  be  denied.  Gove 
V.  Lyford,  44  N.  H.  525;  see  Foote  v. 
Gibbs,  1  Gray,  412;  Bigelow  v.  Winsor,  1 
Gray,  301;  Borrowscale  v.  Tuttle,  5  Allen, 
377. 

2  Mortlock  V.  Buller,  10  Ves.  292,  319 ; 
M'Nainara  v.  Arthur,  2  Ball  &  B.  349; 
Wedgwood  v.  Adams,  8  Beav.  103,  105; 
Wycombe    Railway'    Co.   v.     Donnington 

VOL.  II. 


Hospital,  L.  R.  1  Ch.  Ap.  268,  275;  12 
Jur.  N.  S.  347,  349,  L.  JJ.;  Robson  v. 
Whittinghani,  L.  R.  1  Ch.  Ap.  442;  12 
Jur.  N.  S.  40,  L.  J  J.  A  decree  dismissing 
a  bill  for  specific  performance  of  a  parol 
contract  for  land,  is  not  a  bar  against  the 
demand  of  the  plaintiff  for  money  he  had 
advanced  on  the  contract.  Webb  v.  Webb, 
6  Monroe,  165. 

So  a  decree  of  dismissal,  on  a  bill  to 
foreclose  a  mortgage,  is  no  bar  to  a  subse- 
quent suit  on  the  note  which  it  was  given 
to  secure.  Longworth  v.  Flagg,  10  Ohio, 
300. 

3  See  Park  v.  Johnson,  4  Allen,  261. 

4  Jbid. 

6  Mortlock  V.  Buller,  and  M'Namara  v. 
Arthur,  tibi  suj). 

6  Stevens  v.  Praed,  2  Cox,  374,  376; 
Seton,  998;  see  also  i6.  1270.  As  to  en- 
larging the  time,  see  Farina  v.  Silverlock, 
1  De  G.  &  J.  434;  Arnold  ».  Thompson,  11 
W.  R.  52,  V.  C.  W. 
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Ch.  XXVI. 

§1. 


Kesen'ation 
of  liberty  to 
apply. 


In  -what 
manner 
applications 
may  be  made, 
under  liberty 
to  apply. 


Of  decrees 
which  require 
a  further 
order  to  com- 
plete them. 


Although  the  general  rule  of  the  Court  is,  to  make  a  complete 
decree  upon  all  the  points  connected  with  the  case,  it  frequently 
happens  that  the  parties  are  so  circumstanced,  that  a  decision 
upon  all  the  points  connected  with  their  interests  cannot  be  pro- 
nounced till  a  future  jieriod.  Thus,  for  example,  the  interest  of  a 
fund  may  belong  to  a  person  for  life,  and,  after  his  death,  the  fund 
may  be  distributable  amongst  a  particular  class  of  individuals : 
now,  although  the  persons  who  fomi  that  class,  as  well  as  the 
tenant  for  Life,  are  in  general  before  the  Court  at  the  time  when 
the  decree  is  pronounced,  the  Court  will  not,  at  that  time,  take 
upon  itself  to  declare  their  interests  in  the  fund ;  because  it  is  a 
general  rule  not  to  declare  rights  which  are  not  immediately  to  be 
acted  upon,  lest  events  should  occur,  before  the  time  of  acting 
upon  them,  which  may  create  an  alteration  in  those  rights.  All 
that  the  Court,  therefore,  usually  does,  under  such  circumstances, 
is  to  decree  the  interest  of  the  fond  to  be  paid  to  the  person 
entitled  to  the  dividends  during  his  life,  and  to  declare  that,  upon 
his  death,  the  parties  interested  in  the  fund  are  to  be  at  liberty  to 
apply  to  the  Court  as  they  may  be  advised.^  The  same  sort  of 
liberty  is  also  given  in  any  other  case  in  which  it  may  seem 
requisite;  and  the  effect  of  it  is.  not  to  alter  the  final  nature  of  the 
decree.  A  decree,  with  such  a  liberty  reserved,  is  still  a  final 
decree ;  and,  when  signed  and  enrolled,  may  be  jjleaded  in  bar  to 
another  suit  for  the  same  matter.  The  effect  of  the  reservation  is 
to  permit  persons  having  an  interest  under  it  to  apply  to  the  Court 
touching  such  interest,  in  a  summary  way,  without  the  necessity 
of  again  setting  the  cause  down.^  It  may  be  remarked,  that 
apj)lications,  under  such  a  reservation  in  a  decree  as  that  last  men- 
tioned, may  be  made  either  by  motion  or  petition,  or,  in  many 
cases,  by  summons  in  Chambers ;  except  that,  in  cases  where  the 
object  is  to  have  money  paid  out  of  Court,  the  apj^lication  should 
be  by  petition,  or  summons.^ 

There  are  some  cases  of  decrees  which,  although  they  are  final 
in  their  nature,  require  the  confirmation  of  a  forther  order  of  the 
Court,  before  they  can  be  acted  upon.*    Of  this  nature  are  decrees 


1  See  post,  Chap.  XLI.,  Payment  out  of 
Court. 

2  See  Seton,  56.  The  reservation  of 
liberty  to  npnly,  does  not  extend  to  an  ap- 
plication by  tiie  plaintiff  to  be  allowed 
cost*,  as  to  which  there  is  no  express  direc- 
tion given  b}'  the  decree.  Kendall  v. 
Marsters,  2  De  G.,  F.  &  J.  200. 

8  ^ee post,  Chap.  XLI.,  Payment  out  of 
Court.  V\  here  the  am<iunt  is  small,  liberty 
to  apply  at  Chambers  in  respect  thereof  is 
sometimes  expressly  given  by  the  decree 
oronier;  see  VVinkworth  v.  \Vinkworth,32 
Beav.  233 ;  9  Jur.  N.  S.  61. 


In  the  United  States  Chancery  Courts 
where  the  right  to  appeal  is  limited  to  final 
decrees,  the  wonls  "filial  decree.-."  have 
not  been  held  to  their  strict  and  technical 
sense,  but  a  more  liberal  construction  has 
been  given  to  them.  Fongay  v.  Conrad, 
6  How.  U.  S.  203.  Thus,  in  the  case  of 
Whitmg  V.  Bank  of  U  S.  13  Peters,  15,  it 
was  held,  that  a  decree  of  foreclosure  and 
sale  of  mortgaged  premi^:es  was  a  final 
decree,  ami  tiie  defendant  entitled  to  his 
appeal  without  waiting  for  the  return  and 
confirmation  of  the  ^ale  by  a  decretal 
order.     And  this  decision  is  placed  b}'  the 
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in  suits  against  infants,  in  which  a  day  is  given  to  the  infant  to 
show  cause  against  it,  after  he  attains  twenty-one ;  ^  and  decrees 
where  the  bill  is  ordered  to  be  taken  pro  confesso  are  also,  some- 
times, of  the  same  description.^ 

The  most  ordinary  case,  in  which  a  furtlier  order  is  necessary 
to  complete  the  decree,  is  that  of  a  decree  for  a  foreclosure.  De- 
crees of  this  nature,  after  directing  an  account  to  be  taken  of  the 
principal  and  interest  due  to  the  plaintiflf  upon  the  moi-tgage,  and 
the  taxation  of  his  costs,  direct  that,  upon  the  defendant's  paying 
to  the  plaintiff  what  shall  be  certified  to  be  due  to  him  for  principal, 
interest,  and  costs,  within  six  calendar  months^  after  the  date 
of  the  Chief  Clerk's  certificate,  at  such  time  and  place  as  shall  be 
thereby   appointed,   the   plaintiff  shall   reconvey  the   mortgaged 


Courts  upon  the  ground,  that,  the  decree 
of  foreclosure  and  sale  was  final  upon  the 
merits,  and  the  ulterior  proceedings  but  a 
mode  of  executing  the  original  decree. 
The  same  rule  of  construction  was  acted 
on  in  Michoud  v.  Girod,  4  How.  U.  S. 
503. 

In  Forgay  v.  Conrad.  6  How.  U.  S. 
204,  Taney  C.  J.  said:  "  When  the  decree 
decides  the  right  to  the  propertj-  in  con- 
test, and  directs  it  to  be  delivered  up  by 
the  defendant  to  the  plaintiff,  or  directs  it 
to  be  sold,  or  directs  the  defendant  to  pay 
a  certain  sum  of  money  to  the  plaintiff, 
and  the  plaintiff  is  entitled  to  have  such 
decree  carried  immediately  into  execution, 
the  decree  must  be  regarded  as  a  final 
one  to  that  extent,  and  authorizes  an  ap- 
peal to  tlie  Supreme  Court,  although  so 
much  of  the  bill  is  retained  in  the  Circuit 
Court  as  is  necessary  for  the  purpose  of 
adjusting  by  a  further  decree  the  accounts 
between  the  parties  pursuant  to  the  decree 
passed."  "  This  rule  of  course  does  not 
extend  to  cases  where  money  is  directed 
to  be  paid  into  Court,  or  property  to  be 
delivered  to  a  receiver,  or  property  held  in 
trust  to  be  delivered  to  a  new  trustee  ap- 
pointed by  the  Court,  or  to  cases  of  a  litce 
description.  Orders  of  that  kind  are 
frequently  and  necessarily  made  m  the 
progress  of  a  cause.  But  they  are  interlocu- 
tor}' only,  and  intended  to  preserve  the 
subject-matter  in  dispute  from  waste  or 
dilapidation,  and  to  keep  it  within  the  con- 
trol of  the  Court  until  the  rights  of  the 
parties  concerned  can  be  adjudicated  by  a 
final  decree." 

1  Antt^,  p.  165;  Seton,  685;  Dow  v. 
Jewell,  21  N.  H.  470;  Anderson  v.  Irvine, 
11  B.  Mon.  341.  If  the  infant  shows  no 
cause  within  the  specified  time  the  decree 
is  made  absolute  against  him.  1  Newl. 
Ch  Pr.  501;  Gilb.  For.  Kom.  IGO;  Harris 
V.  Youman,  1  Hoff.  Ch.  178;  Brown  tJ. 
Armistead,  6  liand.  594;  Jackson  v.  Tur- 
ner, 5  Leigh,  119;  Collard  v.  Groom,  2  J. 
J.  Marsh.  502;  see  Wilkinson  i'.  Oliver,  4 
Hen.  &  iVl.  160 ;  Braxton  v.  Lee,  ib.  376 ; 
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Ewing  V.  Armstrong,  4  J.  J.  Marsh.  68 ; 
Funk  V.  M"Keoun,  ib.  168;  Jameson  v. 
IMoseley,  4  Monroe,  417;  Mills  v.  Dennis, 
3  John.  Ch.  367;  Pope  v.  Lema'^ter,  5  Lift. 
77;  Beelei-v.  Bullitt,  4  Bibb,  11;  Glaze  v. 
Drayton,  1  Desaus.  109;  Wilkinson  v. 
Wilkinson,  1  Desaus.  201;  Cole  v.  Miller, 
32  Miss.  (3  George)  89.  Under  Missouri 
practice,  it  is  not  error,  that  a  decree 
against  infants,  gives  no  day  for  them  to 
show  cause  after  they  become  of  age. 
Hendricks  v.  McLean,  18  Mis.  (SBarnett) 
32;  Heath  v.  Ashley,  15  Missou.  393.  As 
to  I'exas,  see  Cannon  v.  Hemphill,  7  Texas, 
184.  Under  the  statute,  in  Alabama,  fix- 
ing a  time  within  which  minors  can  im- 
peach a  decree  rendered  against  them,  it 
is  no  error  that  a  time  is  not  "fixed  in  the 
decree  for  that  purpose.  Cato  «  Easley,  2 
Stew.  214.  But  aside  from  the  statutes,  a 
decree  against  inlants  must  reserve  their 
right  to  show  cause  against  it  after  they 
are  of  age,  or  it  will  be  erroneous.  Harlan 
V.  Barnes,  5  Dana,  223;  Lee  v.  Bra.xton,  5 
Call,  459;  but  see  Pickett  v.  Chdton,  5 
Munf  467.  An  infant  plaintiff  is  as  much 
bound  b_v  a  decree  as  a  person  of  full  age. 
Gregory  v.  Molesworth,  3  Atk.  620;  Wil- 
liamson V.  Johnson,  4  Monroe,  255 ;  Jame- 
son V.  Moseley,  ib.  416;  Jackson  v.  Turner, 
5  Leigh,  119 ;  Bank  of  U.  States  v.  Ritchie, 
8  Peters,  128.  A  decree  against  a.  feme 
covert  is  good  until  it  is  reversed.  Pills- 
bury  V.  Dugan,  9  Ohio,  117.  In  general, 
a  cestui  que  trust  is  not  bound  bj'  a  decree 
rendered  against  his  trustees,  in  a  suit  to 
which  the  cestui  que  trust  was  not  a  party. 
Collins  V.  LoHlus,  10  Leigli,  5.  No  decree 
can  be  made  against  one  on  whom  process 
has  not  been  served,  unless  he  has  entered 
an  appearance.  Hvan  v.  Blount,  Dev.  Eq. 
382. 

2  Seert«/e,pp.  518,  526;  Ord.  XXIL  15; 
Seton,  1128. 

^  The  defendant  is  entitled  to  six  calen- 
dar months;  but  if  the  word  "calendar  " 
is  not  used  in  the  order,  the  time  should 
be  computed  by  lunar  months.  Ord. 
XXXVII.  10. 
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premises,  and  deliver  up  upon  oath  all  deeds  and  wntings  in  his 
custody  or  power  relating  thereto,  to  the  defendant,  or  to  whom 
he  shall  appoint :  but  that,  in  default  of  the  defendant's  paying  to 
the  plaintiff  the  principal,  interest,  and  costs  by  the  time  aforesaid, 
the  defendant  shall,  from  thenceforth,  stand  absolutely  debarred 
and  foreclosed  of  and  from  all  equity  of  redemjition  of,  in,  and  to 
the  mortgaged  premises.^ 

The  plaintiff  must,  unless  the  time  has  been  enlarged,  attend 
either  personally,  or  by  his  attorney  duly  authorized  by  power  of 
attorney,^  at  the  time  and  place  appointed,  to  receive  the  money 
found  due  to  him;^  and  if,  upon  that  occasion,  the  defendant 
does  not  attend  to  pay  the  money,  the  plaintiff's  right  to  the  estate 
will  become  absolute.  He  must,  however,  in  order  to  complete 
his  title,  procure  a  final  order  confirming  it ;  otherwise,  the  decree 
of  foreclosure  will  not  be  pleadable.*  This  final  order  is  obtained 
on  motion  of  course,  supported  by  an  aflidavit  of  the  plaintifij  or 
his  attorney,  of  due  attendance  at  the  appointed  place,  and  of  non- 
payment by  the  defendant  of  the  amount  certified  to  be  due,^ 
Where  the  plaintiff  does  not  attend  personally,  he  must,  neverthe- 
less, make  an  affidavit  of  non-paj-ment.*^  If  one  of  several 
mortgagees,  to  whom  the  amount  is  due  on  a  joint  account,  die 
after  the  decree,  and  before  the  time  appointed  for  payment,  a  new 
time  for  payment  must  be  fixed,  before  the  final  order  can  be 
obtained.'' 

In  the  case  also  of  a  suit  for  the  redemption  of  a  mortgage,  a 
final  order  is  necessary.  The  decree,  in  such  a  suit,  usually  directs 
the  plaintiff  to  pay  the  balance  certified  due  from  him  within  six 
months  after  the  certificate  :  in  default  of  which,  the  plaintiff's  bill 
against  the  defendant  is  from  thenceforth  to  stand  dismissed  out  of 


1  Seton,  364,  No.  1.  A  decree  in  Chan- 
cery, that  "  defendant's  equity  of  redemp- 
tion be  forever  barred,"  will  be  considered 
as  a  formal  decree  of  foreclosure.  Hunt  v. 
Lewin,  4  Stew.  &  P.  138.  A  decree  of 
strict  foreclosure,  which  does  not  find  the 
amount  due,  which  allows  no  time  for  the 
payment  of  the  debt  and  the  redemption  of 
the  estate,  and  which  is  final  and  conclu- 
sive in  the  first  instance,  cannot,  in  the 
absence  of  some  special  law  authorizing  it, 
be  sustained.  Clark  v.  Reyburn,  8  Wal- 
lace U.  S.  318;  see  Ferine  v.  Dunn,  4 
John.  Ch.  140;  Johnson  i'.  Donnell,  15 
111.  97.  The  Court  has  now  power,  wliere 
it  thinks  fit,  to  decree  a  sale,  instead  of  a 
foreclosure.  15  &  16  Vic.  c.  86,  §  48; 
Seton,  365,  369;  and  see  post,  Chap. 
XXIX.,  Proctedings  in  Chambers. 

2  For  form  of  power,  see  Vol.  III. 

8  The  defendant  may  require  the  plain- 
tifi"  to  produce  an  affidavit  of  documents, 
when  he  attends  to  receive  the  money; 
but  he  must  give  the  plaintiff  notice  of 


such  requisition,  and  it  will  be  at  his  own 
expense.  Weeks  v.  Stourton,  11  Jur.  N. 
S.  278;  13  W.  R.  489,  V.  C.  K. 

4  Seton,  393;  Ford  v.  Wastell,  2  Phil. 
591;  12  Jur.  404;  see  Whiting  v.  Bank  of 
U.  S.  13  Peters  U.  S.  6.  A  release  of 
the  equity  of  redemption,  after  decree,  is 
equivalent  to  a  final  order.  Reynoldson  v. 
Perkins,  Amb.  564. 

5  For  form  of  final  order,  see  Seton,  393; 
and  for  forms  of  motion  paper  and  aiSida- 
vit,  see  Vol.  III. 

6  Seton,  393;  see  also  Anon.,  1  Col.  273, 
where  the  decree  was  made  absolute,  al- 
though the  mortgagee  had  not  attended 
during  the  whole  of  the  appointed  time. 
For  form  of  affidavit  of  non-payment,  see 
Vol.  III. 

"  Blackburn  v.  Caine,  22  Beav.  614; 
Kingsford  v.  Poile,  8  W.  R.  110,  M.  R.  As 
to  proceedings  under  decree"*  and  orders  in 
foreclosure  suits,  see  post,  Chap.  XXIX., 
Proceedings  in  Chambers. 
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Court,  with  costs ;  ^  and  the  final  order  is  obtained  on  motion  of 
course,  supported  by  the  defendant's  affidavit  of  the  default.^ 

The  practice  of  directing  that,  upon  non-payment  of  money  by 
the  plaintiff,  the  bill  shall  be  dismissed,  is  not  confined  to  bills 
to  redeem  mortgages.  Thus,  in  Lov^ther  v.  Andover^  on  a  bill 
filed  by  a  purchaser,  for  the  specific  perforaiance  of  an  agreement 
for  the  sale  of  an  estate,  it  was  ordered  that  a  time  and  place  for 
the  payment  of  the  principal  money,  interest,  and  costs,  should  be 
appointed ;  and  that,  in  default  of  payment,  the  bill  should  stand 
dismissed  mth  costs.  In  such  cases,  as  well  as  in  those  above 
mentioned,  a  final  order  is  necessary.* 

In  cases  of  decrees  of  foreclosure,  the  Court  will,  upon  apjdica- 
tion,  enlarge  the  time  for  payment  of  the  money,  even  though  the 
final  order  has  been  enrolled.^  Formerly,  it  would  do  this  without 
imposing  any  terms  upon  the  defendant ;  ®  but  it  afterwards  be- 
came the  practice  to  do  it,  only  upon  the  defendant  consenting  to 
a  reference  to  compute  interest  upon  the  whole  sum  reported  due 
for  the  princij^al,  interest,  and  costs ; ''  and  the  order  will  still  be 
made  in  this  form,  under  special  circumstances.^  The  ordinary 
terms,  however,  upon  which  the  Court  enlarges  the  time  are  :  pay- 
ment of  the  sum  found  due  for  interest  and  costs,  and  carrying  on 
the  account  of  subsequent  interest  and  costs :  the  defendant  being 
ordered  to  pay  the  costs  of  the  application  at  once.^     On  these 
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1  See  decree  in  Seton,  461,  No.  1.  The 
decree  upon  a  bill  to  redeem  should  fix  the 
time  within  which  the  redemption  is  to 
take  place;  and  should  direct  that  the 
plaintiff's  bill  be  dismissed  with  costs  if 
the  money  is  not  paid  within  the  time  pre- 
scribed. Waller  v.  Harris,  7  Paige,  168. 
In  Adams  v.  Brown,  7  Cush.  223,  Bigelow 
J.  said:  "After  the  condition  of  a  mort- 
gage is  broken,  and  the  mortgagee  has  en- 
tered for  breach  thereof,  the  leg:il  estate  of 
the  mortgagor  is  determined,  and  has  be- 
come vested  in  the  mortgagee.  All  that 
the  mortgagor  has  remaining  is  an  equi- 
table estate;  that  is,  a  right  to  redeem  the 
premises,  on  paying  what  is  due  on  the 
mortgage.  Wlien,  therefore,  he  comes 
into  a  Court  of  Equity  to  regain  liis  legal 
title  and  possession,  he  must  pay  what  is 
actually  due  on  the  mortgage  up  to  the 
time  of  redemption,  before  he  can  entitle 
himself  to  be  restored  to  his  legal  rights." 
"  Tlie  statute  of  Massachusetts  requires 
the  Court  to  ascertain  what  sum  is  due  and 
payable  at  the  time  of  the  decree,  not  what 
was  due  and  payable  when  the  bill  was 
filed;  and  the  sum  so  ascertained  is  to  be 
embraced  in  the  decree  for  redemption." 
If  the  decree  gives  a  time  for  redemption 
after  its  date,  and  the  mortgagee  is  in  pos- 
session, receiving  rents  and  profits  during 
the  time  prescribed,  a  further  account  will 
be  necessary  in  order  to  adjust  the  balance 


due  at  the  end  of  the  time  by  the  decree 
for  redemption.  See  Jlaun  v.  Eichar'lsou, 
21  Pick.  35.5;  Stewart  v.  Clark,  11  Met. 
384;  White  v.  Brown,  2  Cush.  412,  417. 

2  Seton,  467.  A  final  dismissal  of  a  bill 
to  redeem  is  equivalent  to  a  for.'closure; 
Cholmley  v.  Countess  of  Oxford,  2  Atk. 
267;  Bishop  of  Winchester  t*.  Paine,  11 
Ves.  199;  but  not  a  dismissal  for  want  of 
prosecution.  Hansard  v.  Hardy,  18  Ves. 
460.  As  to  proceedings  under  decrees  and 
orders  in  suits  to  redeem,  see  pcist,  Chap. 
XXIX.,  Proceedings  in  Chambers.  For 
form  of  order  of  dismissal,  see  Seton,  466; 
and  for  forms  of  motion  paper  and  affida- 
vit, see  Vol.  III. 

3  1  Bro.  C.  C.  396. 

*  See  Gray  v.  Brigiiardello,  1  Wallace 
U.  S.  627. 

5  Ford  V.  Wastell,  2  Phil.  591;  12  Jur. 
404;  Thornhill  r.  Manning,  1  Sim.  N.  S. 
451;  Seton,  391. 

6  Ismoord  v.  Claypool,  1  Cha.  Rep.  262. 
■^  Bickham  v.    Cross,    2  Ves.    S.    471; 

Belt's  Sup.  409. 

8  Holford  r.  Yate,  1  K.  &  .1.  677 ;  Bruere 
f.  Wharton,  7  Sim.  4b3;  Whitfield  t'.  Rob- 
erts, 7  .Jur.  N.  S.  1268;  9  W.  K.  844,  M.  R. 

9  Seton,  391;  ib.  390,  No.  1;  Finch  v. 
Shaw,  20  Beav.  555;  C>ombe  v.  Stewurt, 
12  Beav.  111.  For  forms  of  notice  ot  nvj- 
tion  and  summons  to  enlarge  the  time,  see 
Vol.  III. 
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terms,  the  time  has  been  enlarged  for  six  months,  and  again  for 
tliree  months ;  ^  and  in  Edwards  v.  Cunliffe^^  a  fourth  order  was 
made  for  enlarging  the  time,  tliough  the  third  was  directed  to  be 
jieremptoiy. 

Where  the  certificate  of  principal,  interest,  and  costs  due  on  the 
mortgage  is  sought  to  be  varied,  and  the  time  appointed  for  pay- 
ment thereof  is  likely  to  arrive  before  the  application  to  vary  is 
heard,  appUcation  should  be  made  to  have  the  time  for  payment 
enlarged  until  the  application  to  vary  the  certificate  has  been  dis- 
posed of;  but,  though  this  is  omitted,  the  Court,  in  a  proper  case, 
will  not  make  a  peremptory  order  to  foreclose,  biit  will  order  sub- 
sequent-interest  to  be. computed,  and  appoint  a  new  time  for 
payment.^  And  so  also,  if  a  mortgagee  receives  rents  after  the 
certificate,  and  before  the  day  appointed  for  foreclosure,  the  Court 
will  not  make  the  decree  absolute  without  the  further  account 
being  taken,  and  a  new  day  fixed  for  payment ;  *  but  if  the  rents 
are  received  after  the  day  appointed  for  foreclosure,  no  further 
account  is  necessary.^ 

In  Monhliouse  v.  The  Corporation  of  Bedford,^  wbere  a  decree 
of  foreclosure  was  appealed  from,  the  Court  refused  a  motion  to 
suspend  the  execution  of  the  decree  till  six  months  after  the  appeal 
should  be  heard,  but  directed  that,  on  the  defendants  papng  to  the 
plaintiff  the  interest  due  from  the  time  of  filing  his  bill,  and  his 
costs  (upon  the  plaintiflf's  undertaking  to  repay  the  same,  if  the 
decree  should  be  reversed),  and  consenting  to  the  appointment  of 
a  receiver,  the  defendants  might  take  six  months  from  the  time 
fixed  by  the  report.  And  in  Finch  v.  Shaii\^  the  time  to  redeem, 
pending  an  appeal  to  the  House  of  Lords,  was  enlarged,  on  the 
defendant  paying  into  Court  the  principal  and  interest  found  due, 
and  paying  the  costs  of  the  suit  and  the  application  at  once ;  and 
the  money  to  be  paid  into  Court  was  ordered  to  be  invested  at  the 
defendants',  the  mortgagors',  risk,  and  the  dividends  to  be  paid  to 
the  plaintiff,  the  mortgagee,  he  undertaking  to  refund. 

Although  the  Court  will,  upon  a  bill  for  a  foreclosure,  allow  the 
defendant,  upon  application,  to  enlarge  th;B  time  appointed  for 
payment  of  the  principal,  interest,  and  costs,  it  will  not  do  so  upon 
a  bill  to  redeem :  for  then  the  plaintiff  comes  into  Court  saving, 
"Here  is  the  money:  give  me  my  estate;"  but  in  a  suit  by  a 
mortgagee  to  foreclose,  the  Court  acts  against  a  person  unwilling 


1  Moiikhouse  v.  Corporation  of  Bedford, 
17  Ves.  380,  382. 

2  1  Mnd.  287,  289. 

3  See  R-nvoize  r.  Cooper,  1  S.  &  S.  364. 

4  Alden  i'.  Foster,  5   Beav.   592;  White 
V.  Brown,  2  Cush.  412,  417.     For  forms  of 


notice  of  motion  and  summons  in  such  case, 
see  Vol.  III. 

5  Constable  v.  Howick,  5  Jur.  N.  S.  331, 
V.  C.  W. ;  Seton,  394;  an4see  J90S<,  Chap. 
XXIX.,  Proceedings  in  Chambers. 

6  Ubi  Slip. 

7  20  Beav.  555 ;  Seton,  391. 
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to  pay,  and  imposes  upon  him  the  terms  that,  if  he  does  not  pay,    Ch.  XXVI. 
he  shall  lose  his  estate.^  ,_  _, 

Formerly,  it  was  not  the  practice  of  the  Court  to  ra^ike  a  declar-  y)^^^^^^^^ 
atory  decree,  without  granting  consequential  relief;  ^  but  now  no  decrees, 
suit  is  open  to  objection  on  the  ground  that  a  merely  declaratory  ^nsef"ueutiai 
decree  is  sought  thereby,^  and  the  Court  may  make  binding  dec-  relief. 
larations   of   right,   without   granting   consequential   relief*       It 
seems,  however,  that  the  cases  in  which  declarations  of  right  may 
be  made  are  not  extended;  and  that  the  Court  is  merely  enabled 
to  declare  rights,  without  following  up  the  declarations  by  the 
directions  which,  according  to  the  old  practice,  would  have  been 
necessarily  consequent  upon  them.^     Where  some  of  the  parties 
interested  under  a  legal  decree  are  infants,  a  declaratory  decree, 
as  to  their  rights  and  interests,  cannot  be  made/ 

It  may  be  here  mentioned  that,  if  an  order  has  been  irregularly  Discharge  of 
obtained,  the  party  Avho  has  obtained  it  should  take  the  earliest  ^^dfr"  ^^ 
opportunity  of  discharging  it :  otherwise,  any  party  affected  by  it 
may  procure  its  discharge,  at  the  costs  of  the  person  Avho  obtained 
it ; '  and,  moreover,  no  subsequent  order  to  the  same  effect  can  be 
obtained  till  that  has  been  done.^ 


Section  II.  —  The  Form  of  Decrees  and  Orders. 

Before  we  proceed  to  the  consideration  of  the  practice  arising  Decrees  con- 
upon  decrees  when  pronounced,  it  will  not  be  out  of  place  to  make  parts: 
a  few  observations  upon  their  form.     Decrees,  in  general,  consist 
of  four  parts:  —  1.  The  date  and  title;    2.  The  recitals;    3.  The 
declaratory   part    (if  any) ;    and   4.  The  ordering   or  mandatory 
part.^ 


1  Novosielski  v.  Wakefield,  17  Ves.  417;  Jur.  883;  Rooke  v.  Lord  Kensington,  2  K. 
Faulkner  ».  Bolton,  7  Sim.  319.  &J.  753;  Bristow  v.   Whitmore,  4    K.  & 

2  See  Grove  u.  Bastard,  2  Phil.  619,  621;  J.    743;    Gosling  «>.  Gosling,  Johns.  265; 
12  Jur.  385.  Bell  v.  Cade,  2  J.   &   H.    122;  S;ivile  v. 

8  But  wliere  there  is  no  statute  author-  Bruce,  29  Beav.  557;  see  al-o  Set' n,  23. 

izing  it,  ii  bill  wiil  not  be  susttiined  which  The  cases  cited  appear  to  overrule  Fletclier 

seeks  merely  a d''cl;iratiou"/'/'«<(//'e7v'.f//i/s.  f.  Rogers,  10  Hare  Ap.  13.     For  form  of 

Cross   V.  D"'  Valh-,  1    VVailac^    U.    S.   1;  order,  see  Jenner  ?\  Jcnner,  L.  R.  1  Eq. 

Langdide,  v.  Briggs  39  Eng.    Liiw  &  Eq.  361;  12  Jur.  N.  S.  138,  V.  C.  W. 

194;  see  Lorillar.l  v.  Coster,  5  Paige,  172;  6  Webb  v.  Byng,  8  De  G.,M.  &  G.  633; 

Eawley  v.  -l.nws,  5   Paige,    442;    Bowers  2  Jur.  N.  S.  1242. 

t;.  Smith,  10  Paige,  200;  Bavliesv.  Payson,  "  See  Davis  v.  Franklin,  2  Beav.    369, 

5  Allen,  473                           "  375;    Tarbuck  v.   Tarbuck,  4  Beav.  149, 

4  15  &  16  Vic.  c.  86,  §  50.              •  153;  Lincoln  v.  Wright,  ib.  1G6,  172. 

6  Per  L.  J.  Turner,  in  Lady  Lansdale  t).  8  Pearce  v.  Gra\ ,  4  Beav.  127,  129. 

Briggs,  8  De  G  ,  M.  &  O.  391,  428;  2  Jur.  9  As  to  the  frame  and  usual  directions 

N.  S.  982,  984;  see  Garlick  v.  Lawson,  10  in  decrees  and  orders,    see    Seton,  x-xi. 

Hare  A  p.   14;    Gr- en  wood  v.  Sutheiland,  1-96.     The  reader  is  also  referred  to  the 

ib.  12;  .iMckson  v.  Turnley,  1  Drew.  617;  excellent    collection,    contained    in    that 

17  Jur.  643;  Trustees  of  Birkenhead  Docks  work,  of  forms  of  decrees  and  orders,  with 

V.  Laird,  4  De  G.,  M.  &G.  732,  738;  18  practical  notes. 
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Ch.  XXVI. 

§2. 

> y ^ 

I.  Date  and 

title. 


•2.   Keiitals. 


1.  The  decree  commences  with  a  recital  of  the  day,  month,  and 
year  when  it  was  pronounced,^  and  of  the  names  of  the  several 
parties  to  the  cause :  who  should  have  the  same  titles  in  the  decree 
as  they  have  in  the  bill ;  ^  thus,  if  the  plaintiff  is  described  in  the 
bill  as  executor  or  administrator,  the  decree  must  be  accordingly. 

2.  Formerly,  decrees  contained  recitals  of  the  pleadings  in  the 
cause ;  ^  and  in  like  manner,  a  decree  upon  further  directions,  accord- 
ing to  the  old  fonn,  recited  the  ordering  part  of  the  original 
decree,  and  the  i-eport  made  in  pursuance  of  it.*  But  this  is  no 
longer  the  practice,  and,  unless  the  Court  otherwise  specifically 
directs,  no  recitals  ought  to  be  introduced  in  any  decree  or  order 
of  the  Court ;  but  the  pleadings,  petition,  notice  of  motion,  rej^ort, 
certificate,  evidence,  aflidavits,  exhibits  or  other  matters  or  docu- 
ments, on  which  such  decree  or  order  is  founded,  should  be  merely 
referred   to.^      In  matters  of  contempt,  ho^'ever,  or  where  the 


1  It  is  not  now  necessary  to  insert  the 
year  of  the  Sovereign.  Ord.  XXIII.  2; 
see  Whitney  v.  Belden,  4  Paige,  140 ;  Bar- 
claj'  V.  Brown,  7  Paige,  245.  The  caption 
of  an  order  or  decree,  unless  otherwise 
directed  by  the  Court,  should  correspond 
with  the  time  of  the  actual  entry  of  the 
decree.     Barclay  v.  Brown,  ubi  supra. 

2  Curs.  Cane."  359. 

8  Seton,  4;  Bartlett  t).  Fifield,  45  N.  H. 
82,  83.  Where  a  decree  is  rendered, 
which  does  not  recite  the  facts  upon  which 
it  is  founded,  or  which  the  Court  con- 
sidered as  proved,  it  is  error  apparent  on 
the  face  of  the  decree,  fir  which  a  bill  of 
review  will  lie.  Burdoin  v.  Shelton,  10 
Yerger,  41 ;  see  Peters  r.  Rosseter,  1  Koot, 
273;  Bacon  v.  Childs,  1  Root,  466;  Samp- 
son V.  Hunt,  1  Root,  521;  WeniwHg  v. 
Brown,  3  Bliickf  458.  But  it  is  not  nec- 
essary to  state  in  a  decree  that  all  the 
preliminary  steps  towards  maturing  the 
cause  for  hearing  were  taken;  it  being  in- 
tended where  the  cause  was  setfor  he;iring, 
that  it  was  regularly  done,  unless  the  party 
attempting  to  impugn  the  decree  show  the 
contrary.  Quarrier  v.  Carter,  4  Hen.  &  M. 
242.  If  the  facts  found  as  the  ba<is  of  a 
decree  are  substantially  the  same  as  those 
alleged  in  the  bill,  it  is  not  a  ground  of 
error  in  the  decree  that  the}'  var}'  in  some 
unimportant  particulars.  Beers  v.  Bots- 
ford,  13  Conn.  146.  The  practice  of  recit- 
ing tlie  pleadings,  &c  ,  in  decrees  has  been 
abiili^hed  in  some  of  the  States,  and  by  the 
Rules  in  Equitv  of  the  Supreme  Court  of 
the  Unired  States.  By  Kule  86  of  the 
Equity  Rules  of  the  Supreme  Court  of  the 
United  States,  it  is  proviileJ  that  "  in 
drawing  up  decrees  and  orders,  neither  the 
bill  nor  answer,  nor  an\'  other  pleadings, 
nnr  any  part  thereof,  nor  the  report  of  any 
Master,  nor  an}-  other  prior  proceeding, 
shall  be  recited  or  stated  in  the  decree  or 
order;  but  the  decree  and  order  shall  be- 
gin in  substance  as  follows:  "  Tiiis  cause 
came   on   to  be  heard    (or  to  be   further 


heard,  as  the  case  may  be)  at  this  term, 
and  was  argued  by  counsel;  and  there- 
upon, upon  con'-iderHtion  thereof,  it  was 
ordered,  adjudged,  .'ind  decreed  as  follows, 
viz."  [Here  insert  the  decree  or  order] 
See,  for  New  York.  1  Barb.  Ch.  Pr.  338; 
Dey  V.  Dunham,  2  .lohn.  Ch  182.  In 
Ohio,  a  final  decree  need  not  set  out  a  full 
statement  of  the  fai^'ts  on  which  the  Ci'an- 
cellor's  opinion  is  fomnled.  Lullow  v. 
Kidd,  2  Ohio,  872;  Strader  v.  Byrd,  7 
Ohio,  184. 

In  Chipp  v.  Thaxter,  7  Gray.  384,  387, 
Thomas  J.  said:  "  In  this  country  it  is  not 
ordinarily  the  pr.ictice  to  recite  in  tlie  de- 
cree the  bill,  answer,  or  pleadings.  But 
these  with  the  decree  cons  itute  what  may 
be  considerefl  the  record  of  the  cause."  In 
Dexter  v.  Arnold,  5  Mason,  311,  Story  J. 
said:  "  In  the  Courts  of  tlie  Uiiiti'd  .States 
the  decrees  are  usually  general;  th'-y  usu- 
ally contain  a  mt're  reference  to  the  ante- 
cedent proceedings  without  embodying 
them.  But  for  the  purpose  of  examining 
all  errors  of  Law,  the  bill,  answers,  and 
other  proceed  nus  are  in  our  practice,  as 
much  a  part  of  the  record  l)efore  the  Court, 
as  the  decree  itself"  See  Bartlett  v. 
Fifield,  45  N.  H.  82,  8.3. 

4  A  decree  pro  con/'essn  against  a  non- 
resident should  stMte  the  facts  necessary  to 
show  tliat  publication  has  been  made  asiree- 
ably  to  the  rules  of  praclic''.  KeifFer  «. 
Barney,  31  Ala.  192.  it  is  not  enough  for 
a  decree  to  re  dte  tliat  the  defend  int  has 
been  duly  served  with  proce-s,  orreirularly 
notified  of  tlie  pendency  of  the  sui'.  but  the 
summons  or  adver  isement  should  appear 
in  the  record.  Randall  r  Sonsjer,  16  III. 
27;  Hanson  v.  Patterson,  17  Ala  738; 
but  see  Craig  r.  Sebrell.  9  Gratt m  (Va.), 
131,  where  the  contrary  was  held.  It 
should  appear  affirmatively  on  the  face  of 
the  decree  on  record,  that  the  defendant 
had  notice  of  the  process.  Allen  v.  Blunt, 
1  Blatch.  C.C  480. 

5  3   &  4   Will.  IV.   c.  94,  §  10;    Ord. 
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decree  or  order  varies  from  some  general  rule,  or  the  Registrar  in 
his  discretion  sees  fit/  he  may  make  such  short  recitals  as  may 
be  necessary,  to  show  the  gi-ounds  on  which  the  decree  or  order  is 
granted.'^ 

A  short  recital  of  the  answers,  affidavits,  and  other  evidence 
read,  is  entered  in  this  part  of  the  decree.^  This  method  of  enter- 
ing the  evidence  in  the  decree  has  been  disapproved  of,  on  the 
ground  that  the  decree  ought  to  specify  the  facts  proved ;  *  but  it 
is  still  the  practice,  and  would  seem  to  be  correct :  as  it  is  for  the 
Court,  and  not  for  the  Registrar,  to  state  what  facts  are  proved.^ 
It  is  of  material  importance  that  the  evidence  should  be  entered 
in  such  a  way  as  will  show,  upon  an  appeal,  or  any  subsequent 
application,  precisely  what  has  been  received.^  Thus,  where  evi- 
dence, tendered  on  behalf  of  any  party,  is  objected  to,  the  Court 
ought  to  decide  at  once  upon  its  admissibility ;  and  either  receive 
it :  in  which  case  it  should  be  entered  as  read,''  or  reject  it :  in 
which  case  that  circumstance  should  be  noticed  in  the  decree.* 

Every  decree,  though  it  merely  directs  inquiries,  ought  to  con- 
tain a  statement  of  the  evidence  on  which  it  is  founded ;  and, 
therefore,  a  decree  reciting  that  certain  evidence  had  been  read, 
but  that  both  parties  consented  that  the  entry  of  it  should  be 
without  prejudice  to  its  admissibility,  and,  thereupon,  directed 
certain  inquiries,  was  held  to  be  irregular.^ 

It  seems  that  an  answer  should  always  be  entered  as  read,  even 
though  the  cause  be  heard  on  motion  for  a  decree ;  and  it  was  so 
held,  where  the  cause  had  been  heard  on  motion  for  a  decree,  and 
neither  the  plaintiff  nor  the  defendant  had  given  notice  of  reading 
the  answer,  and  it  was  not  in  fact  read.^°  The  answer  and  affida- 
vits should  be  entered  as  read,  generally,  and  not  the  particular 
passages  which  are  actually  read,^^ 


Cn.  XXVI. 

§2. 


Of  reciting 
the  evidence. 


Every  decree 
ought  to 
state  the  evi- 
dence on 
which  it  is 
founded. 


Answer  to  be 

always 

entered. 


XXIII.  2;  see  Hunt  v.  Ellison,  32  Ala. 
173 ;  Moore  v.  School  Trustees,  19  111.  83 ; 
Trenchard  v.  Warner,  18  111.  142;  latum 
V.  Hines,  15  Ark.  180. 

1  See  as  to  the  practice,  in  drawing  up 
a  decree  in  the  Registrars'  office,  Daven- 
port v.  Stafford,  8  Beav.  503,  511,  513;  9 
Jur.  801. 

2  Ord.  XXIII.  2. 

s  Seton,  7  et  seq.  For  forms,  see  ib.  23, 
et  sea. 

*  Brend  t>.  Brend,  1  Vern.  214;  Bonham 
V.  Newcomb,  ih.  216. 

5  Trulock  V.  Robey,  2  Phil.  395,  397 ;  11 
Jur.  999;  Seton,  8. 

6  Seton,  8,  23;  M'Mahon  v.  Burchell,  2 
Phil.  127;  Watson  v.  Parker,  ih.  5,  9;  10 
.lur.  577;  Parker  v.  Morrell,  2  Phil.  453; 
12  Jur.  253;  Drake  v.  Drake  (No.  1),  25 
Beav.  641 ;  see  Tatum  v.  Hines,  15  Ark. 
180.  A  decree  must  be  founded  on  and 
sustained  by  both  the  allegations  and  the 
proofs  in  the  cause;  and  it  cannot  be  based 
on  a  fact  not  put  in  issue  by  the  pleadings. 


Carneal  v.  Banks,  10  Wheat.  181 ;  Gregory 
V.  Power,  3  Litt.  339.  It  must  conform  to 
the  allegations  in  the  pleadings,  as  well  as 
to  the  proofs  in  the  cause.  Cmcket  v. 
Lee,  7  Wheat.  522 ;  Ringgold  v.  Ringgold, 
1  Harr.  &  J.  11;  Pigg  ».  Corder,  12  Leigh, 
69;  Cloud  ».  Whiteman,  2  Harring.  401; 
Maury  r.  Mason,  8  Porter,  211;  Smith  v. 
Smith,  1  Ired.  Ch.  S3;  Langdon  v.  Roane, 
6  Ala.  518;  see  Graham  v.  Railroad  Co., 
3  Wallace  U.  S.  704. 

7  Parker  «.  Morrell,  ubi  sup. 

8  Watson  V.  Parker,  ubi  sup. ;  Seton,  8 ; 
ib.  24,  No.  6. 

9  M'Mahon  v.  Burchell,  2  Phil.  127,  137, 
138;  Drake  v.  Drake,  ubi  sup.;  sec  also 
Wyld  V.  Ward,  1  Y.  &  J.  536 ;  Sherwood 
V.  Beveridge,  2  Coll.  536;  Handford  v. 
Ilandford,  5  Hare,  212;  see  contra,  Gee 
V.  Gurnev,  8  Beav.  315. 

w  Bright  V.  Legerton  (No.  2),  29  Beav. 
69. 

11  ISIanby  v.  Bewicke,  3  Jur.  N.  S.  685, 
V.  C.  W.;  Seton,  8;  ib.  24,  No.  2. 
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Cn.  XXVI. 

§2. 


Costs  of 
evidence  not 
generally  al- 
lowed, unless 
entered. 

3.  Declara- 
tory part. 


Grounds  of 
decree. 


4.  Ordering 
part. 


Where  a  decree  is  made  in  favor  of  a  defendant,  without  his 
being  heard,  he  is  entitled  to  have  all  the  evidence  which  he  could 
have  put  in  at  the  hearing  entered  in  the  decree  as  read ;  ^  aild 
similarly,  where  notice  of  reading  any  affidavits  has  been  given, 
they  should  be  entered  as  read,  although  they  may  not  actually 
have  been  read.^ 

The  costs  only  of  such  evidence  as  is  mentioned  in  the  decree 
are  generally  allowed  on  taxation ;  it  is  important,  therefore,  on 
this  ground,  that  all  evidence  used  should  be  mentioned.^ 

3.  Where  the  suit  seeks  a  declaration  of  the  rights  of  the  par- 
ties, the  ordering  part  of  the  decree  should  be  prefaced  by  such  a 
declaration.*  • 

Sometimes,  the  Court  has  directed  an  insertion  in  the  decree  of 
the  reasons  for  making  the  declaration,  and  of  the  grounds  upon 
which  it  proceeds  in  making  it.^  This,  however,  is  not  frequently 
done :  though  the  utility  of  the  practice  has  been  recognized,^ 

4.  The  ordering  or  mandatory  part  of  the  decree  contains  the 
specific  directions  of  the  Court  upon  the  matter  before  it.  These 
directions  must,  it  is  obvious,  depend  upon  the  nature  of  the  par- 
ticular case  which  is  the  svxbject  of  the  decree ;  and  cannot,  there- 
fore, now  be  made  the  subject  of  discussion;^  they  must, however, 
be  framed  in  conformity  with  the  rules  contained  in  the  General 
Orders  of  the  Court ;  and  the  settled  forms  of  decrees  should  be 
adhered  to  as  much  as  possible.^ 


1  Manbj'  v.  Bewicke,  ubi  sup. 

2  Catholic  Printing  Company  v.  Wvman, 
9  Jur.  N.  S.  436;  11  W.  R.  49,  V.  C.  W.; 
but  see  Camille  v.  Donato,  11  Jur.  N.  S. 
26;  13  W.  R.  358,  L.  C. 

3  For  a  case  of  exception,  see  Freer  v. 
Rimner,  14  Sim.  391. 

4  Jenour  v.  Jenour,  10  Ves.  562,  568; 
Seton,  22 ;  and  see  Lambert  v.  Peyton,  8 
H.  L.  Ca.  2. 

5  Gordon  v.  Gordon,  3  Swanst.  400,  478 ; 
Maynard  v.  Moselev,  ib.  653;  Onions  v. 
Tyrer,  1  P.  Wms."344,  n.  (1);  Gibson 
V.  Kinven,  1  Vern.  67,  n. ;  Ex  parte,  Earl 
of  Ilchester,  7  Ves.  348,  373;  Attorney- 
General  V.  Clapham,  4  De  G  ,  M.  &  G. 
591,  607;  1  Jur.  N.  S.  505;  10  Hare,  617; 
and  Seton,  22;  Austin  v.  Austin,  11  Jur. 
N.  S.  536;  13  W.  R.  761,  L.  C. 

6  Bax  V.  Wbitbread,  16  Ves.  15,  24; 
Gordon  v.  Gordon,  nbi  sup. 

7  A  decree  ordering  the  sale  of  property 
in  the  hands  of  heirs  must  specify  and  iden- 
tify it.  Gayle  v.  Singleton,  1  Stew.  568. 
In  case  of  a"  bill  to  foreclose,  it  is  not  nec- 
essary that  the  decree  should  describe  the 
premises  precisely;  it  is  usual  to  designate 
them  in  the  decree  b}^  reference  to  the 
bill.  McGee  v.  Smith,  1  C  E.  Green  (N. 
J.),  462.  A  final  decree  for  money  must 
specify  the  sum,  not  leave  it  to  be  ascer- 
tained by  a  commissioner;  Clarit  v.  Ball, 
4  Dana,  16 ;  or  to  computation,  Smith  v. 


Trimble,  27  111.  152.  A  decree  to  account 
should  specify  the  time  ti-om  wliich  the 
account  is  to  be  taken;  Cummins  v. 
Adams,  2  Irish  Eq.  394;  it  must  direct  to 
what  matters  the  account  shall  extend, 
and  in  decreeing  the  general  accounts, 
special  directions  will  be  rendered  proper 
and  necessary  by  the  particular  circum- 
stances of  the'  case.  The  Court  will  give 
special  directions  to  the  Master  as  to  the 
manner  of  taking  the  account,  and  the 
principles  by  which  he  should  be  governed 
in  taking  it.  Hudson  v.  Trenton  Locomo- 
tive &  Machine  Manuf  Co.,  1  C  E.  Green 
( N.  J. ),  475 ;  (nite,  p.  857,  note.  By  the  73d 
Equity  Rule  of  the  United  States  Courts, 
every"  decree  for  an  iiccount  (jf  the  per- 
sonal estate  of  a  testator  or  intestate,  shall 
contain  a  direction  to  the  Master,  to  whom 
it  is  referred  to  take  the  same,  to  inquire 
and  state  to  the  Court  what  parts,  if  any, 
of  such  personal  estate  are  outstanding  or 
undisposed  of,  unless  the  Court  shall  other- 
wise direct. 

8  Re  Cant's  Estate,  1  De  G.,  F.  &  J. 
153,  158;  Stainton  v.  Carron  Company,  7 
Jur.  N.  S.  645,  647,  L.  JJ.;  Seton,  1.  A 
decree  may  be  so  framed  as  to  meet  the 
case  disclosed;  but  in  its  decree  the  Court 
must  be  consistent  with  itself  The  Court 
may,  without  contradiction,  pass  a  sepa- 
rate, a  reciprocal,  a  direct  or  an  inverted 
decree,  to   meet  the  nature  of  the  case. 
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Where  by  any  decree  or  order,  whether  made  in  Court  or  in 
Chambers,  any  accounts  are  directed  to  be  taken,  or  inquiries  to  be 
made,  each  direction  is  to  be  numbeted :  so  that,  as  far  as  may  be 
each  distinct  account  and  inquiry  may  be  designated  by  a  number.^ 

Every  decree  or  order  for  an  account  of  the  personal  estate  of  a 
testator  or  intestate,  is  to  contain  a  direction  for  an  inquiry  what 
parts  (if  any)  of  sucb  personal  estate  are  outstanding  or  undis- 
posed of:  unless  the  Court  otherwise  directs.^ 

Every  decree,  or  order,  requiring  a  person  to  do  an  act,  is  to 
state  the  time,  or  the  time  after  service  of  the  decree  or  order, 
within  which  the  act  is  to  be  done.^ 

"Where  any  sums  of  money,  or  any  securities  or  other  effects, 
belonging  to  the  suitors  of  the  Court,  are  directed  to  be  paid  into 
or  deposited  in  the  Bank,  with  the  privity  of  the  Accountant- 
General,  or  to  be  paid  out,  or  invested  in  the  purchase  of  stocks, 
funds,  or  securities:  or  where  any  stocks,  funds,  or  shares  are 
directed  to  be  transferred  into-  the  name  and  with  the  privity  of 
the  Accountant-General,  or  to  be  transferred  out  of  Court,  carried 
over,  or  delivered  out :  such  sum  of  money,  amount  of  stocks, 
flinds,  shares,  or  securities,  or  particulars  of  effects,  are  to  be  ascer- 
tained by  the  Registrar,  and  specified  and  expressed  in  the  decree 
or  order,  in  words  written  at  length ;  except  in  the  case  of  resi- 
dues, or  shares  of  residues,  of  money,  stocks,  funds,  or  securities 
remaining  after  a  portion  directed  to  be  applied  for  particular  pur- 
poses, the  amount  of  which  cannot  be  ascertained  at  the  time  of 
making  the  decree  or  order :  in  which  cases,  the  amount  of  such 
residues  or  shares  of  residues  is  to  be  verified  by  affidavit,  Avithout 
any  direction  for  that  piirpose  in  the  decree  or  order,  unless  such 
residues  or  shares  are  certified  by  the  Taxing  Master :  who  may 
certify  the  same,  without  a  direction  for  that  purpose  in  such  de- 
cree or  order.* 

Where  a  residue  of  cash,  stocks,  funds,  shares  or  securities  is 
directed  by  any  decree  or  order  to  be  operated  upon  by  the  Ac- 
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Lingan  v.  Henderson,  1  Bland,  275; 
Hodges  V.  MuUikin,  ib.  507;  Owing's 
Case,  ib.  404.  Where  there  are  several 
defendants,  and  the  subject  in  controversy- 
is  divisible,  there  may  be  a  decree  against 
all  for  a  part;  or,  if  they  are  disjunctively 
or  separately  liable,  there  may  be  a  decree 
against  each.  Lingan  v.  Hender^^on,  1 
Bland,  256;  see  Hodges  v.  Mullikiii,  ib. 
507.  Though  specific  legatees  sue  jointly', 
the  decree  ought  to  be  several,  in  con- 
formitj'  to  their  respective  rights.  Quarles 
V.  Quarles,  2  Munf.  321 ;  Elliott  v.  Pell,  1 
Paige,  263. 

i  Ord.  XXni.  15;  see  also  Regul.  8 
Aug.,  1857,  r.  4.  For  a  form,  see  Schcd. 
D.  to  Ord.;  Seton,  115,  No.  1;  and  Vol. 
HI.    Certain  directions  which  were  for- 


merly inserted  in  decrees  and  orders  are 
now  omitted  therefrom;  provision  in  lieu 
thereof  being  made  bv  Ord.  XXIII.  16; 
Ord.  XXIV.  1;  Ord.  XXXV.  12,  13;  and 
Ord.  XLII.  9,  11;  as  to  which  see  post, 
Chap.  XXIX.,  Proceedinfjs  at  Chambers; 
and  the  Chief  Clerk,  in  his  certificate,  is  at 
liberty  to  state  special  circumstances,  witii- 
out  a  direction  to  that  effect  in  the  decree 
or  order.  Williamson  v.  Jeffreys,  9  Hare 
Ap.  56. 

2  Ord.  XXIII.  14.  For  a  form,  see 
Seton,  115,  No.  1;  and  Vol.  III. 

3  Ord.  XXIII.  10.  For  forms,  see  Seton, 
58,  Nos.  1.  2. 

4  Ord.  XXIir.  3.  For  forms,  see  Seton, 
58,  73;  and  see  ^os<,  Chap.  XLL,  Pay- 
ment out  of  Court. 


Inquiry  as  to 

outstanding 

personalty. 


Time  to  be 
fixed  for 
doing  an  act 
required. 

Money  or 
securities : 

when  to  be 
expressed  la 
words  at 
length ; 


exceptional 
cases. 


Residues  to 
be  specified 
in  words  at 
length. 
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Persons  bv  or 
to  whom 
money,  &c., 
is  to  be  paid, 
&c.,  to  be 
described  by 
name. 


Times  for 
making 
periodical 
payments  to 
be  expressed. 


Power  to  use 
schedules. 


coiintant-Gencral,  the  exact  amount  of  such  residue,  where  the  same 
can  be  done,  is  (if  required  by  the  Registrar)  to  be  verified  by  affi- 
davit, to  be  produced  to  the  Registrar,  and  is  to  be  expressed  and 
specified  in  the  decree  or  order  in  words  at  length :  so  that  the  amount 
of  such  residue  may  appear  on  the  face  of  the  decree  or  order.^ 

All  persons,  wliether  representatives  or  others,  who  are  directed 
to  pay  into,  or  deposit  in,  the  Bank  any  sum  of  money,  securities, 
or  other  effects,  with  the  piivity  of  the  Accountant-General,  or  to 
transfer  any  stocks,  funds,  or  shares  into  his  name  and  with  his 
privity,  and  all  persons,  whether  representatives  or  others,  to 
whom  any  sums  of  money,  stocks,  funds,  shares,  securities,  or  other 
effects  are  directed  to  be  paid  out,  transferred,  can-ied  over,  or  de- 
livered out,  are,  except  in  the  case  of  bodies  corporate,  companies, 
or  societies,  to  be  described  by  name  in  the  decree  or  order,  and 
not  merely  as  plaintiffs  or  petitioners,  or  the  like;  unless  such 
payments,  transfers,  carryings  over,  or  deliveries  are  directed  to  be 
made  to  or  by  representatives,  and  no  probate  or  letters  of  admin- 
istration have  been  taken  out  at  the  time  of  making  such  decree 
or  order.  And  the  Christian  names  and  surnames  or  titles  of 
honor  of  all  such  persons,  and  the  titles  of  all  such  bodies  corpo- 
rate, companies,  and  societies,  are  to  be  written  at  length,  and 
without  abbreviations.^ 

In  all  decrees  or  orders  directing  the  payment  of  interest,  divi- 
dends, annuities,  or  other  periodical  payments,  the  times  when  the 
first  of  such  payments,  and  when  all  subsequent  periodical  pay- 
ments, are  to  be  made,  are  to  be  specified  and  expressed  in  words 
at  length.^ 

Where  any  stocks,  funds,  shares,  or  securities,  standing  in  the 
name  of  the  Accountant-General,  in  trust  or  to  the  credit  of  any 
cause,  matter,  or  account,  or  any  part  thereof,  are  or  is  directed  to 
be  divided  and  transferred  or  delivered  out  of  Court  to  or  among 
several  persons  or  carried  over  to  several  separate  accounts,  and 
where  any  money  is  directed  to  be  paid  out  to  or  among  several 
persons,  or  carried  over  to  several  separate  accounts,  the  Regis- 
trar may,  where  it  appears  to  him  to  be  more  convenient, 
state  the  respective  amounts  thereof  in  a  schedule  at  the  foot  of 
the  decree  or  order ;  and  it  is  sufficient  to  refer  to  such  schedule 
in  the  mandatory  part  of  the  decree  or  order ;  but  in  every  such 
case,  the  total  amount  of  the  stocks,  funds,  shares,  securities,  or 
money,  respectively,  to  be.  dealt  with  in  such  schedule,  is  to  be 
stated  in  words,  at  length,  in  such  mandatory  part.^ 


1  Ord.  XXIII.  4.    For  forms,  see  Seton, 
71,  72. 

2  Ord.  XXIII.  5.    For  forms,  see  Seton, 
67,  68. 


3  Ord.  XXIII.  6.    For  a  form,  see  Seton, 
205,  No.  1.3. 

4  Ord.  XXIII.  7.    For  a  form,  see  Seton, 
72,  No.  7. 
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Where,  upon  or  after  the  death  of  any  person  to  whom  the  Ch.  XXVI. 
interests  or  dividends  of  any  stocks,  funds,  shares,  or  securities  ^_  '  ^. 
standing  in  the  name  of  the  Accountant-General,  in  trust  in  or  to  p^^^^.j^j^^^  ^^ 
the  credit  of  any  cause,  matter,  or  account,  or  any  part,  of  such  be  made  for 
interest  or  dividends  were,  or  was  payable  for  life,  an  order  is  Poiwrtbn  of 
made  for  the  sale,  transfer,  or  delivery  of  such  stocks,  funds,  shares,   income  to 

/.    1        •  T    •  ^       1     J.  personal  rep- 

or  securities,  or  for  payment  of  the  interest  or  dividends  to  accrue  resentatives 
due  thereon  subsequently  to  the  death  of  such  person,  the  same  f^^^^^^^^^"^ 
order  is  to  provide  for  the  payment  to  the  legal  personal  represent-  life; 
atives  of  such  person,  of  such  proportion  of  the  interest  or  divi- 
dends on  such  stocks,  funds,  shares,  or  securities  as   may  have 
accrued  between  the  last  period  of  payment,  and  the  day  of  his 
death,  unless  the  Court  or  Judge  is  of  opinion  that  such  legal  per- 
sonal representatives  are  not  entitled  thereto,  or  otherwise  directs.^ 

Everv   decree   or   order,   whereby   the   Accountant-General   is  and  for  the 

n  ^       ^  ^     A-  r      1    •  4.    legacy  or  suc- 

directed  to  pay  or  transfer  any  fund,  or  part  ot  any  tund,  m  respect  cession  duty, 
of  which  any  duty  is  payable  to  the  revenue,  under  the  Acts  relat- 
ing to  legacy  or  succession  duty,  is,  unless  such  decree  or  order 
expressly  provides  for  the  payment  of  the  duty,  also  to  direct  the 
Accountant-General  to  have  regard  to  the  circumstance  that  such 
duty  is  payable.  And  where,  by  any  decree  or  order,  any  carrying 
over  to  a  separate  account  of  any  fund  in  respect  of  which  any 
such  duty  may  be  chargeable,  is  directed,  the  words  "  subject  to 
legacy  duty,"  or  "  subject  to  succession  duty,"  as  the  case  may  be, 
are  to  be  added  to  the  title  of  the  account.^  And  in  order  the 
better  to  provide  security  against  the  payment  or  transfer  by  the 
Accountant-General  of  any  fund  chargeable  with  any  such  duty, 
without  the  duty  being  first  paid,  the  Accountant-General,  on  re- 
ceiving notice  from  the  proper  officer  that  the  duty  is  payable,  is 
to  cause  a  memorandum  to  be  made  in  his  books  in  conformity 
with  such  notice;  and  the  Accountant-General,  before  executing 
any  decree  or  order  directing  the  payment  or  transfer  of  any  fund, 
or  part  of  any  fund,  in  respect  of  which  any  such  duty  is  payable, 
is  to  require  the  production  of  the  official  receipt  for  the  duty,  or 
a  certificate  from  "the  proper  officer  of  the  payment  of  the  duty, 
chargeable  in  respect  of  any  such  fund  or  any  part  thereof  respec- 
tively.^ The  amount  of  the  duty  is  usually  directed  to  be  paid  to 
the  Receiver-General  of  Inland  Revenue ;  but  where  it  is  small,  it 
may  be  directed  to  be  paid  to  the  solicitor  of  the  party  having  the 
carriage  of  the  decree  or  order,  on  his  undertaking  duly  to  apply 
it.* 

1  Ord.  XXIII.  8.    For  a  form,  see  Seton,  c.  51,  §  53;  Reg.  Regul.  15  March,  1860, 

205   No.  11.  r.  18,  ;ws^,  907;  and  Seton,  82  et  seq. 

a' See  forms  in  Seton,  83.     The  expres-  ^  Seton,  84.     For  forms  of  orders  to  raise 

sion  oidinarily  used  now  is  "  subject  to  and  pay  legacy  or  succession  duty,  see  tb. 

duty."  82,  83,  Nos.  1,  2,  3.     Seejwsi,  Chap.  ALL, 

3  Ord.  XXIII.  9 ;  and  see  16  &  17  Vic.  Payment  vut  of  Court. 


1008 


DECREES  AND  ORDERS. 


Ch.  XXYI. 

§3. 


consents, '  iScc 


Reference  to 
the  record. 


Meaning  of 
■words:  The 
Judge. 

The  Taxing 
Master. 


The  Clerk  of 
Records  and 
Writs. 


Decrees  and  orders  are  fi-equently  founded,  either  wholly  or 
partially  upon  admissions  of  facts,  consents,  submissions,  under- 
takings, or  waivers  of  claim :  entered  into  or  made  by  the  parties, 
or  some  .of  them,  by  then-  counsel  at  the  bar,  or  by  their  solicitors 
in  applications  at  Chambers.  In  such  cases,  the  admissions,  con- 
sents, submissions,  imdertakiugs  or  waivers  should  be  inserted  in 
the  decree  or  order :  immediately  before  the  ordering  part,  if  they 
relate  to  the  whole  decree  or  order;  and  if  not,  immediately  before 
the  part  to  which  they  relate.^ 

Every  decree  or  order  is  to  be  distinguished  by  having  written 
or  stamped  uj^on  its  first  page  the  year,  letter,  and  number  of  the 
cause  in  the  cause-books  kept  by  the  Clerks  of  Records  and 
Writs :  who  are  to  enter,  in  the  same  books,  the  date  of  the  de- 
cree or  order;  and  a  reference  to  the  date  and  foho  of  the  Regis- 
trars' book  in  which. the  decree  or  order  has  been  entered.^ 

In  any  decree  or  order,  the  words  "the  Judge"  are  to  mean  the 
Judge  to  whose  Court  the  cause  or  matter  wherein  such  decree  or 
order  is  made  is  for  the  time  being  attached ;  ^  the  words  "  the 
Taxing  Master"  are  to  mean  the  Taxing  Master  in  rotation,  or, 
in  case  any  previous  reference  has  been  made,  the  Taxing  Master 
to  whom  the  cause  or  matter  has  been  refen-ed ;  *  and  the  words 
"the  Clerk  of  Records  and  Writs"  are  to  mean  the  Clerk  of  Rec- 
ords and  Writs  in  whose  division  the  cause  or  matter  wherein  such 
order  is  made,  is,^ 


Section  III.  —  Drawing  up^  Passing^  and  Entering  Decrees  and 

Orders. 


Minutes  of 
decrees  and 
orders. 


When  a  decree  or  order  is  pronounced  by  the  Court,'  a  note  of 
it  is  taken  down  by  the  Registrar  in  attendance :  from  which  min- 
utes of  the  decree  or  order  are  afterwards  prepared,  and  copies 
issued  to  the  solicitors  of  the  parties.^  The  party  entitled  to  the 
carriage  of  the  decree  or  order  should,  immediately  after  it  is  pro- 
nounced, leave  his  papers  with  the  assistant  clerk  to  the  Registrar 


1  Bartlett  v.  Wood,  9  W.  R.  817,  L.  C. ; 
Seton,  21.     1-or  a  form,  see  ib.  23. 

2  Ord.  I.  48,  49,  50.  These  rules  do  not 
apply  to  causes  commenced  before  the  1st 
day  of  Michaelmas  Term,  lb52.  Ord.  I. 
51. 

3  See  Ord.  VI.  1 ;  ante,  p.  398. 

4  See/t/s*,  Chap.  XXXI.  §  5,  Method  of 
Taxation  of  Costs. 

5  Ord.  XXIII.  1. 

6  See  Rogers  v.  Rogers,  2  Paige,  473 ; 
Whitney  v.  lielden,  4  I'iiige,  140. 

"  Orders  made  at  Cliambers  are  eitlier 
drawn  up  there,  or  a  note  of  thek  purport 


is  indorsed  on  the  summons  and  signed  by 
the  Chief  Clerk,  and  transmitted  to  the 
Registrar;  to  be  drawn  up  by  him,  in  the 
manner  explained  in  the  text. 

^  Seton,  lia7 ;  as  to  the  mode  of  copying 
minutes  and  decrees  and  orders,  see  Ord. 
28  Xov.,  1743;  Sand.  Ord.  5(35,  5ti6;  Seton, 
4;  and  as  to  passing,  entering,  and  recti- 
fj'ing  decrees,  generally,  see  Seton,  1137 
etr  seq.  li  the  mmutes  of  tlie  order  have 
not  been  taken  down  by  the  Registrar, 
counsel's  notes  of  it  may  be  acted  on. 
Auderton  v.  Yutes,  1-5  Jur.  633,  V.  C  K.  B. 
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who  was  in  Court  on  the  day  when  it  was  made,  to  enable  the 
Registrar  to  draw  up  the  decree  or  order ;  and  should  duly  pro- 
ceed therein :  otherwise  the  Registrar  may  draw  it  up  at  the  in- 
stance of  any  other  party,  and  deliver  it  to  him.^  The  solicitors 
of  the  other  parties  should  forthwith  bespeak  copies  of  the  min- 
utes, if  they  require  them.  A  full  draft  of  the  decree  or  order  is 
usually  prepared  for  the  party  drawing  it  up  ;  and  copies  of  the 
minutes  for  the  other  parties.^    . 

Every  decree  or  order  must  be  bespoken,  and  the  necessary  docu- 
ments left  with  the  Registrar,  within  seven  days  ^  after  the  decree 
or  order  is  pronounced,  or  finally  disposed  of,  by  the  Court ;  *  and 
if  this  is  not  done,  the  Registrar  may  decline  to  draw  up  the 
decree  or  order  Tvithout  the  leave  of  the  Court.^ 

At  the  time  of  bespeaking  a  decree  or  ordei',  tlTe  party  ®  be- 
speaking the  same  must  leave  with  the  Registrar  his  counsel's 
brief,  and  such  other  documents  as  may  be  required  by  the  Regis- 
trar, for  the  purjjose  of  enabling  hun  to  draw  up  the  same.''  The 
documents  required  by  the  Registrar  are  as  follows  :  * 

Generally.  —  Any  documents  or  evidence  required  to  be  pro- 
duced to  the  Court.^ 

Whenever  any  fund  in  Court  is  to  be  dealt  with.  —  The  Ac- 
countant-General's certificate,  and,  if  the  funds  are  restrained  by 
an  order,  lihe  restraining  order,  or  an  office  copy.^° 

Where  payment  out  of  Court  is  ordered  to  legal  personal  repre- 
sentatives.—  The  probate  or  letters  of  administration,  stamped  for 
a  sufficient  amount.^^ 

Legacy  or  Succession  Duty.  —  Orders  for  payment  of  specified 
sums  to  the  Receiver-General  of  Inland  Revenue,  for  legacy  and 
succession  duty,  will  not  be  drawn  up  until  the  calculation  has 
been  examined  at  the  legacy  and  succession  duty  department,  and 
a  certificate  obtained  of  the  proper  amount  payable  for  duty.^^ 

Reference  to  the  Record.  —  The  reference  to  the  record  is  to  be 


Ch.  XXVI. 
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1  Seton,  1137. 

2  Jbid. 

3  Exclusive  of  vacations.  Prel.  Ord.  10 
(11),  in  cases  wliere  the  decree  or  order  is 
not  made  in  vacation. 

*  Ord.  I.  21. 

5  Ord.  1.  22.  As  to  drawing  up  a  de- 
cree, wliere  a  defendant  had  died  before  it 
was  pronounced,  bat  his  death  was  then 
unknown,  see  KuL-ker  v.  Schulefield,  1  N. 
R.  180,  v.  C.  \V.;  see  also  Uavies  v. 
Davies,  9  Ves.  46i;  Belsham  v.  Percival, 
8  Hare,  157;  2  C.  P.  Coop.  t.  Cott.  176; 
Colllnson  v.  Lister,  20  Beav.  355;  1  Jur. 
N.  S.  835;  Houcicault  v.  Delafield,  9  Jur. 
N.  S.  12'83;  12  W.  K.  101,  V.  C  \V.; 
Seton,  1139. 

6  The  word  "party"  iu  Ord.  I.  20-32, 


Titne  allowed 
to  bespeak 
decree  or 
order. 


Papers  to  be 
left  with  the 
Registrar,  on 
bespeaking: 


Generally. 


"When  any 
fund  in  Court 
is  dealt  with. 

Where 
payment  is 
ordered  to 
legal  personal 
representa- 
tives. 
Where 

legacy  or  suc- 
cession duty 
is  payable. 


Reference  to 
the  record. 


means,  any  person  appearing  at  the  hear- 
ing of  tiie  cause,  or  of  tlie  application  re- 
spectively, as  the  case  mav  be.  Prel.  Ord. 
10(11). 

T  Ord.  I.  20. 

8  Keg.  Regul.  15  March,  1860,  rr.  1.5-36; 
Seton,  1140  et  seq.  On  bespeaking  or  ap- 
plying for  orders  made  in  any  tx  parte 
matter,  solicitors  should  inquire  for  the 
same  by  the  title  under  which  it  appeared 
in  tlie  Court  paper.  Reg.  Regul.  15  March, 
1860,  n. 

9  Keg.  Regul.  15  March,  1860,  r.  15. 
w  lb.  r.  16. 

11  lb.  r.  17. 

12  lb.  r.  18;  see  ante,  p.  1007;  and  post, 
Chap.  XLI.,  Payment  out  of  Court. 
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In  all  cases  of 
non-appear- 


Decrees. 


If  admissions 
are  to  be  en- 
tered as  read. 


If  memoran- 
dum of  ser- 
vice of  a  copy 
of  the  bill  is 
entered. 

If  traversing 
note  filed, 
and  defend- 
ant does  not 
appear. 

If  bill  taken 
pro  confesso. 


inscribed  or  stamped  on  some  document  in  the  cause,  or  on  the 
brief.i 

Lower  Scale  of  Fees.  —  If  the  fees  of  Court  are  payable  accord- 
ing to  the  lower  scale  (except  on  orders  on  petition  or  summons, 
other  than  summons  originating  proceedings  in  Chambers),  a  copy 
of  the  certificate  for  l^aying  the  lower  scale  of  Court  fees,  duly 
mai'ked  by  the  Clerk  of  Records  and  Writs." 

In  all  cases  of  Non- Appearance.  -:-  If  any  party  or  person  served 
does  not  appear  at  the  hearing,  an  affidavit  of  service  on  such 
party  or  person.^ 

On  bespeaking  Minutes  of  Decrees.  —  Counsel's  brief,  and  a  print 
of  the  bill,  with  the  reference  to  the  record  marked  thereon,  and 
the  correct  title  of  the  cause,  with  the  names  of  the  guardians  ot 
any  infant  defendants  inserted,  and  a  print  of  the  answer.  Where 
l^rinted  copies  of  the  bill  and  answer  have  been  left  with  the 
Usher  of  the  Judge,  for  the  use  of  the  Registrar  in  attendance  in 
Court,  it  will  not  be  necessary  to  leave  others,  on  bespeaking  the 
decree.* 

If  any  Admissions  are  to  be  entered  as  read.  —  The  original 
paper  of  admissions,  signed  by  the  parties  or  their  solicitors,  is  to 
be  indorsed  by  the  Registrar.  The  admissions,  when  so  indorsed, 
are  to  be  filed  in  the  Report  office,  before  the  decree  is  left  to  be 
passed,  and  a  memorandum  thereof  is  to  be  made  on  the  decree  by 
the  Clerk  of  Reports.* 

If  a  Memorandum  has  been  entered,  of  service  of  a  coj^y  of  the 
bill  on  any  Defendant.  —  The  order  to  enter  the  memorandum  of 
service,  with  the  Record  and  Writ  Clerk's  certificate  of  the  entry 
thereof,  and  of  no  appearance  by  the  defendant  so  served.^ 

If  a  Traversing  Note  has  been  filed,  and  the  Defendant  does  not 
appear  at  the  hearing.  —  The  Record  and  Writ  Clerk's  certificate 
that  the  note  has  been  filed,  and  an  affidavit  of  service  of  a  copy 
of  it,  and  of  the  subpceiia  to  hear  judgment.'' 

If  the  Bill  has  been  taken  j^ro  confesso.  —  The  stamped  copy  of 
the  bill  read  at  the  hearing,  and  any  previous  orders  as  to  the 
contempt.* 


1  Ord.  I.  48;  Reg.  Regul.  15  March, 
1860,  r.  19 ;  ante,  p.  1008.  If  the  cause  was 
commenced  before  the  1st  day  of  Michael- 
mas Term,  1852,  the  reference  is  unnec- 
essary; but  the  solicitor  must  indorse  a 
certificate  on  the  brief  that  the  cause  was 
80  commenced.  See  Ord.  I.  51.  Reg. 
Regul.  15  Alarch,  1860,  r.  19.  For  a  form 
of  certificate,  see  Vol.  III. 

2  Ord.  XXXIX.  2,  3;  Regul.  to  Ord. 
III.  3;  Reg.  Regul.  15  March,  1860,  r.  20; 


see  post,  Chap.  XXXI.  §  5,  Method  of 
Taxation  of  Costs. 

3  Reg.  Kegul.  15  March,  1860,  r.  21. 

i  lb.  r.  22 ;  Reg.  Regul.  23  Nov.,  1861. 

6  Ord.  I.  44;  XXIII.  23;  Reg  Regul. 
15  March,  1860,  r.  23;  ante,  pp.  847,  849. 

6  Reg.  Regul.  15  March,  1860,  r.  24 
and  see  Ord.  X.  12;  ante,  pp.  430,  431. 

7  Reg.  Kegul.  15  March,  1860,  r.  25 
ante,  pp.  514,  515. 

8  Keg.  Regul.  15  March,  1860,  r.  26 
Ord.  13  July,  1861;  ante,  pp.  518,  526. 


DRAAVING    UP,  PASSING,  AND    ENTERING. 


1011 


If  any  Affidavits  have  been  read  at  the  Hearing.  —  The  office 
copies  of  such  affidavits,  and  any  exhibits  therein  referred  to."^ 

If  any  Documents  have  been  proved  at  the  Hearing  viva  voce 
or  by  Affidavit.  —  The  order  authorizing  them  to  be  so  proved, 
with  the  office  copies  of  the  affidavits,  if  any,  and  the  documents 
proved.^ 

On  bespeaking  Minutes  of  Orders  on  further  Consideration.  — 
Counsel's  brief,  the  original  decree  or  the  last  order  on  further  con- 
sideration, and  any  subsequent  orders  to  revive  or  carry  on  the 
proceedings,  and  tlie  office  copy  of  the  Chief  Clerk's  certificate 
and  office  copies  of  any  affidavits,  and  any  exhibits  or  other  evi- 
dence used  at  the  hearing.^ 

If  the  Order  deals  with  any  Purchase-money.  —  A  consent  brief 
for  the  purchaser,  or  an  affidavit  of  notice  to  him  of  the  intended 
application  of  the  purchase-money,  and  that  the  conveyance  has 
been  executed  and  delivered  to  him.* 

On  bespeaking  Minutes  of  Orders  on  Motions. —  Counsel's  brief, 
with  his  indorsement  of  the  order  made,  the  notice  of  motion,  if 
any,  annexed,  and  office  copies  of  any  affidavits,  and  any  exliibits 
or  other  evidence  used  at  the  hearing  of  the  motion.^ 

On  bespeaking  Minutes  of  Orders  on  Petition.  —  The  original 
petition  and  counsel's  brief,  with  his  indorsement  of  the  order 
made,  and  any  decree,  or  order,  or  the  office  copy  of  any  certificate, 
on  which  the  petition  is  founded,  and  office  copies  of  any  affidavits, 
and  any  exhibits  or  other  evidence  used  at  the  hearing.® 

On  bespeaking  Minutes  of  Orders  under  the  Settled  Estates 
Acts.  —  In  addition  to  the  last-mentioned  documents,  the  news- 
papers containing  the  advertisement  of  the  petition,  and  any  inter- 
locutory orders  that  may  have  been  made  relating  thereto.'' 

On  bespeaking  Minutes  of  Orders  under  Acts  authorizing  Public 
"Works.  —  Where  the  order  deals  with  any  money  paid  into  Court 
by  the  promoters  of  any  public  undertaking  to  the  credit  of  such 
undertaking,  not  standing  to  any  separate  account :  the  Account- 
ant-General's certificate  of  the  payment  into  Court  of  the  sum 
sought  to  be  dealt  with,  and  also  the  Accountant-General's  cer- 
tificate of  the  fund  in  Court  to  the  credit  of  the  undertaking ;  and 
when  the  order  directs  the  carrying  over  of  the  money  to  a  sepa- 
rate account,  or  payment  of  the  same  out  of  Court  to  any  person 
entitled  thereto :  an  affidavit  of  the  petitioner  verifying  the  peti- 
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Acts  of 
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Works. 


1  Reg.  Regul.   15   March,    1860,  r.  27; 
ante,  pp.  896,  899. 

2  Keg.  Kegul.    15   March,  1860,    r.  28; 
ante,  p.  819. 

3  Keg.  Hesul.  15  March,  1860,  r  29;  see 
post.  Chap.  XXX.,  Further   Consideration. 

*  Rfg.  Regul.  15  March,  1800,  r.  30;  see 
post,  Chap.  XXX.,  Further  Consideration. 
VOL.  n. 


6  Reg.  Regul.  15  March,  ISGO,  r.  31;  see 
post,  Chap.  XXXV.  §  2,  Motions. 

6  Keg.  Kegul.  15  March,  1860,  r.  32; 
&e.e. post.  Chap.  XXX V\  §  3,  Petitions. 

7  Keg.  Regul.  15  March,  1860,  r.  33; 
see  ^wa'<,  Chap.  XLV.,  Statutory  Jurisdic- 
tion [SMled  Estates  Acts). 
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tion,  and  negativing  any  adverse  right  or  claim ;  and  all  other 
evidence  used  at  the  hearing.^ 

On  bespeaking  Minutes  of  Orders  for  "Winding-up  Companies, — 
In  addition  to  the  documents  usually  required  on  orders  on  peti- 
tions, the  affidavit  of  the  service  of  the  petition,  and  the  London 
Gazette  and  newspapers  containing  the  advertisement  thereof.^ 

On  bespeaking  Minutes  of  Orders  vacating  Receivers'  Recog- 
nizances.—  An  office  copy  of  the  receiver's  recognizance  from  the 
office  of  the  Clerk  of  Enrolments.^ 

At  the  time  of  delivering  out  the  draft  of  any  decree  or  order 
which  requires  to  be  settled  by  the  Registrar  in  the  presence  of 
the  jiarties,*  the  Registrar  delivers  out,  to  the  party  on  whose  ap- 
])lication  the  draft  has  been  prepared,  an  appointment  in  writing 
of  a  time  for  settling  the  same.''  A  copy  of  such  appointment 
must  be  served  on  the  opposite  parties  one  clear  day  at  least  before 
the  time  fixed  thereby  for  settling  the  draft  decree  or  order,  by 
leaving  such  copy  of  such  appointment  at,  or  sending  it  by  post 
to,  the  place  for  service  of  such  parly;®  and  the  party  serving 
such  copy,  and  the  party  so  served,  must  attend  such  ajipointment, 
and  produce  to  the  Registrar  their  briefs,  and  such  other  docu- 
ments as  may  be  necessary,  to  enable  him  to  settle  the  draft.''  The 
original  appointment,  with  a  memorandum  indorsed  thereon  of 
the  service  of  a  copy  thereof  on  the  opposite  party,  signed  by  the 
person  by  whom  such  service  was  effected,  must  be  delivered  to 
the  Registrar,  in  order  that  he  may  be  satisfied  that  service  has 
been  duly  effected ;  but  he  may  requu-e  such  service  to  be  verified 
by  affidavit.^ 

If  any  party  fiiils  to  attend  the  Registrar's  appointment  for  set- 
tling the  draft,  or  fails  to  produce  his  briefs,  and  such  other  docu- 
ments as  the  Registrar  may  require,  to  enable  him  to  settle  such 
draft,  the  Registrar  may  proceed  to  settle  it  in  his  absence ;  and 
the  Registrar  may  dispense  with  the  production  of  counsel's  briefs, 
and  act  upon  such  evidence  as  he  may  think  fit  of  the  actual  ap- 
pearance by  counsel  of  the  party  failing  to  attend  or  to  produce 
such  documents  or  papers  as  aforesaid,  or  may  require  the  matter 
to  be  mentioned  to  the  Court.® 

The  Registrar  may  adjourn  any  aj^pointment  for  settling  the 


1  Res.  Re:ul.  15  March,  1860,  r.  34; 
Ord.  XXXIV.  3;  see  jjost,  Chap.  XLL, 
Payment  out  of  Court,  and  Chap.  XLV., 
Stdtutiiry  Jurisdiction  {Lands  Clauses  Con- 
solid'ilion  Alls). 

2  Reg.  Regul.  15  March,  1860,  r.  35; 
and  see  ib.  r.  32,  a7ite,  p.  1011. 

8  Jb.  r.  36;  and  see/>os^.  Chap.  XXXIX. 
§  7,  Discharge  of  Rtctivtrs. 

*  See  Ord.  I.  32;  and  see  Hart  v.  Tulk, 
6Hare,  611,  616. 


s  Ord.  I.  23.  For  form  of  appointment, 
see  Ord.  I   29;  and  Vol.  III. 

6  Ord   I.  25;  and  see  ante,  p.  1009,  n. 
T  Ord.  I.  24. 

8  Ord.  I.  2&. 

9  Ord.  I.  28.  Party  not  producing 
briefs,  ordered  to  do  so  witliin  a  limited 
time;  in  default,  order  to  be  drawn  up 
without  production  of  them  Yeatman  v. 
Read,  14  VV.  K.  123,  V.  C.  K. 
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draft  of  any  decree  or  order,  to  such  time  as  he  may  think  fit ; 
and  the  parties  who  attended  the  appointment  are  bound  to  attend 
the  adjournment  without  further  notice.^ 

If,  upon  perusing  the  minutes,  or  draft  of  the  decree  or  order,  it 
appears  that  any  thing  is  doubtfully  expressed,  or  contrary  to  the 
plain  sense  and  meaning  of  the  Court,  or  that  any  thing  has  been 
omitted  in  them  which  ought  to  have  been  inserted,  and  the  Reg- 
istrar refuses  to  make  an  alteration  in  them,^  an  application  must 
be  made  to  the  Court  to  vary  the  minutes.  This  application  w\as 
formerly  made  by  petition,  stating  the  specific  matter  to  be  added 
or  altered;^  but  it  is  now"  usually  made  by  motion:  of  which 
notice  must  be  given.^  The  notice  must  specify  the  particular 
matter  to  be  added  or  altered,^  and  the  Registrar  should  be  previ- 
ously informed  of  the  application.^ 

All  applications  to  vary  the  minutes  of  decrees  must  be  made  to 
the  Court  by  which  the  decree  was  pronounced.  The  Lord  Chan- 
cellor has  no  power  to  alter  a  decree  made  by  an  inferior  Judge, 
although  he  himself  was  that  Judge;  and,  therefore,  where  a 
decree  had  been  made  by  Lord  Cottenham,  when  Master  of  the 
Rolls,  an  application  to  him,  after  he  was  Lord  Chancellor,  to  vary 
the  minutes  of  the  decree,  and  which  was  not  consented  to,  was 
refused.^ 

Sometimes,  at  the  hearing  of  the  cause,  or  on  a  special  applica- 
tion to  the  Court  after  the  hearing,^  leave  is  given  that  the  cause 
be  put  in  the  paper,  "  to  be  spoken  to  upon  the  minutes  : "  in  which 
case,  the  application  to  have  the  cause  put  in  the  paper  should  be 
made  within  a  fortnight  at  the  utmost.^  In  Prince  v.  Howard^^ 
Sir  John  Romilly  M.  R.  said  that,  unless  the  Court,  at  the  hearing, 
allows  a  cause  to  be  afterwai'ds  spoken  to  on  the  minutes,  the 
whole  matter  must  be  considered  as  concluded  when  the  decree  or 
order  is  pronounced ;  and  the  parties  must  then  go  before  the 
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1  Orl.  I.  31. 

2  As  to  the  power  and  duties  of  the 
Registrar,  in  drawing  up  decrees,  see 
Davenport  v.  Stafford,  8  Beav.  503,  511, 
513;  9.Jur.  801. 

8.  Grey  w.  Dickenson,  4  Mad.  464 ;  and 
see  Stewart  v.  Forbes,  16  Sim.  433. 

4  Webber  1'.  Hunt,  1  M.id.  13;  Punder- 
son  r.  Dixon,  5  Mad.  121;  Harr.  by  Newl. 
321;  Clark  v.  Hall,  7  Paige,  382;  Murray 
V.  BL.tchf'oid,  2  Wend.  221;  Kogers  v. 
Rogers,  1  I'aige,  188.  A  motion  to  rectify 
the  minutes  of  a  decree  may  be  sustained 
at  any  time  before  the  decree  is  recorded, 
Gibson  V.  Creliore,  5  }'ick.  146;  I'ark  v. 
Jolm~on,  7  AlliMi,  381,  382,  and  m:iy  be 
argued,  if  the  Court  think  proper.  Gil)son 
V.  Creliore,  5  Pick.  146.  But  the  Court 
may,  in  the  exercise  of  its  discretion,  re- 
fu-e  to  receive  such  motion,  iC  there  ii:is 
been  any  improper  and  injurious  delay  in 


bringing  it  forward.  Ihkl.  By  the  35th 
Equity  Rule  of  the  United  States  Courts, 
it  is  provided,  that  "  clerical  mistakes  m 
decrees,  or  decretal  orders,  or  errors  arising 
from  any  accidental  slip  or  omission,  may, 
at  any  time  before  an  actual  enrolment 
thereof,  be  corrected  by  order  of  the  Court 
or  a  Judge  thereof,  upon  petition,  without 
the  form  or  expense  of  a  rehearing."  See 
Pingree  v.  Coffin,  12  Gray,  288. 

6  Prince  V.  Howard,  14' Beav.  208;  Hood 
V.  Cooper,  26  Beav.  373;  Seton,  1142.  For 
form  of  notice,  see  Vol.  IH. 

6  Seton,  1142. 

7  Reece  v.  Pveece,  1  M.  &  C.  372. 

8  Seton,  1142.  Such  an  applicntion, 
according  to  the  present  practice,  is  seldom 
grnnted. 

9  Hood  V.  Cooper,  m6j  s«7?. ;  Seton,  1143. 
1^  14  Beav.  208;  see  also  Hood  f.  Cooper, 

vhi  sup. 
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Registrar,  and  it  is  his  ditty  to  prepare  the  decree  or  order  to  the 
best  of  liis  abiUty ;  and  until  this  has  been  done,  the  Court  will 
not  entertain  any  a])p]ication  to  alter  the  minutes,  unless  in  cases 
of  difficulty,  when  the  Registrar  himself  requires  the  matter  to  be 
mentioned  to  the  Court.  When  the  minutes  have  been  prepared 
by  the  Registrar,  if  any  party  feels  dissatisfied,  and  Avishes  to  bring 
the  matter  before  the  Court,  he  must,  at  his  own  peril,  give  a 
notice  of  motion,  specifying  the  matters  he  complains  of  in  the 
proposed  decree  or  order,  as  settled  by  the  Registrar. 

Motions  of  this  nature  will,  in  general,  be  permitted,  provided 
the  decree  remains  in  minutes.-^  Strictly  speaking,  questions  of 
importance  ought  not  to  be  discussed  upon  applications  to  vary 
minutes ;  but  this  rule  is  not  always  adhered  to,  and  discussions  of 
great  moment  have  sometimes  been  permitted.^ 

Where  a  variation  is  made  by  the  Court  in  the  minutes  or  draft 
settled  by  the  Registrar,  the  variation  is  embodied  in  the  decree 
or  order  originally  made,  and,  except  when  the  costs  of  the  appli- 
cation are  ordered  to  be  paid,  no  fresh  order  is  drawn  up.^ 

To  avoid  questions  on  the  minutes,  the  Court  sometimes  requires 
the  counsel  on  both  sides  to  sign  draft  minutes,  to  be  handed  in  to 
the  Registrar;  and  where  orders  are  taken  by  arrangement  be- 
tween the  parties,  the  minutes  should  always  be  signed  by  the 
respective  counsel.* 

The  Registrar,  upon  consent  of  the  parties,  may  allow  such 
alterations  to  be  made  in  the  decree  as  his  knowledge  and  experi- 
ence teach  him  would  be  sanctioned  by  the  Court  if  mentioned 
thereto.^  After  a  decree  or  order  has  been  settled  by  the  Regis- 
trar, it  cannot  be  altered  in  the  absence  of  any  of  the  parties 
interested.® 

When  the  draft  decree  or  order  has  been  settled  by  the  Regis- 
trar, he  names  a  time  in  the  presence  of  the  several  parties,  or  else 
delivers  out  an  appointment  in  writing,  of  a  time  for  passing  the 
decree  or  order;  and,  in  the  latter  case,  such  appointment  must  be 
served  on  the  opposite  party,  in  like  manner  as  an  ajjpointment 
to  settle  a  draft  decree  or  order ;  "^  and  the  original  apj^ointment, 
together  with  a  memorandum  indorsed  thereon  of  the  service  of  a 
copy  thereof  on  the  opposite  j^arty,  and  signed  by  the  person  by 
whom  such  service  has  been  effected,  must  be  delivered  to  the 


1  1  Turn.  &  Yen.  319;  Seton,  1142. 

2  Perry  v.  Phillips,  1  Ves.  J.  251,  252; 
Bootle  V.  Blundell,  1  Mer.  193,  202.  An 
application  to  vary  the  order  caimot  be 
made,  on  the  mere  ground  that  a  tlecision 
which  is  in  point  was  not  prominently 
brought  to  the  attention  of  the  Court.  Jie 
Vicar  of  St.  Sepulchre,  11  W.  K.  456,  V. 
C.  K. 


3  Seton,  1142.     For  form  of  order,  see 
ibid. 

4  Seton,  1143. 

5  Davenport  v.  Stafford,   8  Beav.  503, 
511;  9  .lur.  801;  Seton,  1142. 

6  M;ijor  V.  Major,  13  Jur.  1,  L.  C. 

^  See  Urd.  I.  24,  25;  ante,  p.  1012. 
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RegistVcar,  in  order  that  he  may  be  satisfied  that  service  has  been 
duly  effected ;  but  tlie  Registrar  may  require  such  service  to  be 
verified  by  aftidavit.^ 

The  decree  or  order,  having  been  prepared  from  the  draft,  is 
delivered,  together  with  the  draft,  to  the  party  bespeaking  it :  by 
whom  it  should  be  carefully  compared  with  the  draft.^  If  the 
party,  having  thus  received  the  original  decree  or  order,  neglects 
to  return  it  to  the  Registrar,  in  order  that  it  may  be  passed  and 
entered,  he  will,  on  motion,  of  which  notice  must  be  given,  be 
ordered  to  do  so.'^  If  any  party  fails  to  attend  the  Registrar's 
appointment  for  passing  any  decree  or  order,  or  fails  to  produce 
his  briefs  and  such  other  documents  as  the  Registrar  may  require 
for  that  purpose,  the  Registrar  may  proceed  to  pass  the  same  in 
his  absence,  and  may  dispense  with  the  production  of  counsel's 
briefs,  and  act  upon  such  evidence  as  he  may  think  fit  of  the  actual 
appearance  by  counsel  of  the  party  failing  to  attend,  or  to  produce 
such  documents  or  papers  as  aforesaid,  or  may  require  the  matter 
to  be  mentioned  to  the  Court.* 

The  Registrar  may  adjourn  any  appointment  for  passing  any 
decree  or  order  to  such  time  as  he  may  think  fit ;  and  the  parties 
who  attended  the  appointment  are  bound  to  attend  the  adjourn- 
ment, without  further  notice.^ 

A  decree  or  order  is  said  to  be  passed  when  the  Registrar  has 
inserted  his  initials  in  the  margin,  at  the  foot  of  the  last  page,  as 
an  authority  to  the  clerk  of  entries  to  enter  it  in  the  Registrars' 
books.^ 

The  Registrar's  appointments,  with  the  indorsements  if  any 
thereon,  are  filed  by  the  Registrai-.'' 

The  practice  in  all  cases,  except  orders  of  course,  and  orders  of 
a  simple  kind,  in  which  the  parties  cannot  be  injured  by  the  order 
as  drawn  up,*  is  as  before  stated ',  but  the  Registrar  has  power,  in 
any  case  in  which  he  thinks  it  expedient,  to  settle  and  pass  the 
decree  or  order,  without  making  any  appointment  for  either  pur- 
pose, and  without  notice  to  any  party.^ 


Ch.  XXVI. 

§3. 


Deliver}'  out 
of  decree  or 
order  for 
examination. 


Default  in 
attending 
appointment. 


Adjournment 
of  appoint- 
ment. 


How  a  decree 
or  order  is 
passed. 


Filing 

Ilegistrar's 

appointment. 

Settling  or 
pasj^ing  de- 
cree or  order, 
without  ap- 
pointment or 
notice. 


1  Ord.  I.  27.  For  form  of  ap;iointment, 
see  Ord.  I.  29;  and  Vol   IH. 

2  Tiie  folio  wini;  fees  on  decrees  or  orders 
drawn  up  by  the  Regis'trars  are  payable, 
in  Chancery  fee  fund  stamps,  iinp'essed  on 
or  affixed  to  the  original  decree  or  ordt-r; 
for  ever}'  decree  or  decr-'tal  order  made  liy 
the  Court  on  a  special  case,  or  on  the 
original  hearing  of  a  cause,  or  on  nntion 
for  a  decree,  and  on  further  cnnsidoraton 
not  mad«  on  summons  adjnuvned  from 
Chambers,  3/.  higher  scale,  \l.  low.'r  scale; 
for  everv  onler  on  petition  or  motion  of 
course,  5.s.  higher  scale.  Is  lower  siale; 
and  for  every  otiier  or.ler,  \l  h'glier  scale, 
and  10s  lown-rscale.  Regul  to  Ord.  SclieJ. 
4;  and  see  Keg.  Regul.  15  March,  1860,  r. 


37.  As  to  the  fees  payable  on  orders  drawn 
up  in  Chambers,  see  Regul.  to  Ord.  Sclicd. 
4;  and  post,  Chap.  XXIX.,  Proceedings  in 
Cli'imbers. 

3  S-'ton.  1139;  Robinson  «  Manuelle,  14 
Jnr.  583.  Ld^.  Com  ;  Clifford  v.  Turrill,  2 
De  G.  &  S.  1 ;  12  Jur.  428.  For  form  of 
notice,  see  Vol.  III. 

4  Ord   I.  28. 

5  Ord   I.  31. 

6  S-'ton,  1139. 

7  Ord   I.  30. 

8  Hart  V  Tulk,  6  Hare,  611,  616. 

9  Orl.  I.  32;  see,  for  ca'^es  Ijefore  thi.s 
order,  Har'^rave  v  Harirrave,  3  ]SrX.&  G. 
348;  Smith  v.  Acton  (No  2),  26  lieav.  659. 


1016 


DECREES  AND  ORDERS. 


Cii.  XXVI. 
§3. 


Entering   de- 
cree or  order. 

Date  of  entry: 
when  to  be 
marked. 


Duty  of  enter- 
ing clerk. 


Within  what 
time  entry  to 
be  made. 


Order  to  enter 
nunc  pro  tunc : 
how  obtained. 


When  passed,  the  decree  or  order  is  left  by  the  Registrar  with 
the  entering  clerks  to  the  Registrars,  to  be  entered  in  the  Regis- 
trars' book.^ 

Upon  every  decree  or  order  so  entered,  one  of  the  entering 
clerks  will,  at  the  request  of  the  party  leaving  the  same,  mark  the 
day  of  the  month  and  year  on  which  the  same  is  so  left  for  entry ;  * 
and  no  writ  of  fieri  facias  or  elegit  can  be  sued  out  upon  any  such 
decree  or  order,  unless  the  date  of  such  entry  is  so  marked  thereon.^ 

It  is  the  duty  of  the  entering  clerk  to  enter  the  decrees  and 
orders  left  for  entry,  Avithout  abbreviations,  and  in  a  clear  and 
legible  hand,  under  the  direction  of  the  Senior  Registrar,  within 
one  clear  day,  and  after  examining  such  entry,  to  mark  the  same 
with  his  initials,  to  denote  such  examination.*  No  proceedings 
can  be  taken  upon  a  decree  or  order  not  entered ;  and  if  any  are 
taken,  they  are  irregular  and  voidable :  even  though  the  omission 
to  enter  the  decree  or  order  has  been  occasioned  by  the  mistake 
of  the  entering  clerk,  and  not  through  any  neglect  of  the  party .^ 

All  decrees  and  orders  made  in  Michaelmas  and  Hilary  Terms, 
and  the  vacations  following,  ai'e  to  be  entered  before  the  first  day 
of  Michaelmas  Term  following;  and  all  decrees  and  orders  of 
Easter  and  Trinity  Terms,  and  the  vacations  following,  are  to  be 
entered  before  the  first  day  of  the  ensuing  Easter  Term ;  or  else 
the  party  must  obtain  an  order  to  enter  them  nunc  pro  tunc :  ® 
without  which,  a  decree,  not  entered  within  the  time  prescribed 
by  the  Court,  cannot  be  entered. 

An  order  to  enter  a  decree  or  order,  nunc  pro  tunc,  may  be 
obtained,  upon  application  by  motion  of  course,  or  by  i>etition  of 
course  at  the  Rolls;''  and,  when  passed,  must  be  left  with  ihe 


1  18  &  19  Vic.  c.  1.34,  §  6;  Ord.  I.  18, 
19;  Eegiil.  to  Ord.  Sehed  -2;  Set.n,  1139; 
see  Whiliiev  v.  Belden,  4  Paige,  140. 

2  In  Massachu-etts,  everv  ord  r  and  de- 
cree shall  be-rir  date  a<  of  the  day  when 
the  same  i^  actually  entered  bv  the  clerk, 
and  the  date  he  noted  upon  the  order  or 
decree  and  upon  the  docket  by  ttie  clerk  at 
the  time  "f  entering  the  .-ame.  Genl.  Sts. 
c.  11.3,  §  16.  But  no  decree  can  be  said  to 
be  entered  of  ri-cor  I  until  it  is  formally 
drawn  out  an  I  filed  I13'  the  c'erk.    A  nif-re 

,  order  for  a  deciee  before  it  is  extended  iu 
due  form  and  in  ;ipt  and  technical  hingna£;e 
cannot  be  he'd  to  be  a  comple"'  record  of 
the  judgment  of  the  Court.  I'hj-pIow  C.J. 
in  Thomfison  v.  Gouldiig,  5  Allen,  84,  8.5. 

3  Ord.  XX  I. \.  7  ;  see  past,  §  7,  Enfoicing 
Decrees  and  Orders. 

*  Ord  I.  18.  The  charge  for  entry  is 
included  in  the  fee  pavahle  on  the  decree 
or  order.  Regul.  to  Ord.  Sched.  4,  anie,  p. 
1015,  n.  The  decree  or  order  when  en- 
tered, is  returned  by  Ihe  entering  clerk 
to  the  assistant  clerk'to  the  Registrar;  by 
whom  it  is  then  delivered  out  to  the  so- 


licitor having  the  carriage  of  it.    Eeg.  Re- 
gul.  15  March,  1860,  n. 

5  Tolson  V.  .lervis,  8  Beav.  364,  366. 

6  Tolson  V.  Jervis,  «Ji  sup. ;  Ord.  4  Dec., 
1691;  Sand.  Ord.  394.  This  order  is  con- 
sidered to  he  kept  on  foot  by  Prel.  Ord.  r. 
5,  and  it  is  still  the  practice  in  the  Regis- 
trars' office  to  require  that  decrees  and 
orders  shall  be  entered  within  the  above 
time.     Seton,  1137;  and  see  ib.  3. 

'  Seton,  1137.  Where  one  of  the  de- 
fendants dies  after  the  argument  of  a  cause, 
and  before  judgment,  the  decree  will  be 
entered  so  as  to  have  relation  back  as  of 
the  day  of  the  final  hearing.  Campbell  v. 
Mesier,  4  .John.  Ch.  334;  Benson  v.  Wol- 
verton,  1  C.  E.  Green,  110;  Durnham  v. 
Dalling,  1  C  E.  Green.  310;  Bank  of  United 
Stiitesr.  Weisiger,  2  Peters,  481.  Where  the 
plaintiff  died  after  the  entry  of  an  appeal 
fronti  tiie  decision  of  a  Vice-Chancellor,  and 
after  the  cause  was  ready  for  a  hearing 
upon  the  appeal,  but  the  fact  of  his  death 
being  unknown  to  the  counsel,  the  cause 
was  afterwards  heard  and  decided  by  the 
Chancellor  upcn  the  appeal;  it  was  held, 
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entering  clerk,  at  the  Registrars'  Office,  as  his  authority  to  enter 
the  decree  or  order. 

Orders  to  enter  decrees,  nunc  pro  tunc,  will  be  made  after  a 
very  long  interval  has  elapsed  from  the  time  of  pronouncing  the 
decree;  and  even  where  the  original  decree  has  been  lost,  the 
Court  has  iierniitted  it  to  be  entered  mmc  2)ro  tunc,  from  the  office 
copy,  after  the  la])se  of  twenty-three  years.^ 

In  Jesson  v.  Brewer,"^  where  the  pleadings  in  the  cause  as  well 
as  the  original  decree  (which  was  pronounced  seventy-nine  years 
before  the  application)  were  lost,  a  paper,  purporting  to  be  a  copy 
of  the  decree,  Avas  allowed  to  be  entered  as  the  decree,  and  enrolled : 
it  appearing  from  the  minute-book  of  the  Registrar  that  such  a 
decree  was  pronounced  at  the  time,  and,  from  a  Master's  report 
that  it  had  been  acted  upon.  And  where  an  order  which  had  been 
passed  nine  years  before,  but  not  entered,  could  not  be  found,  the 
Court  allowed  it  to  be  re-issued.^ 

It  seems,  that  an  oixler  to  enter  a  decree  nunc  pro  time  may  be 
made,  although  the  suit  has  abated.^  And  so,  when  the  suit  has 
abated  between  the  hearing  and  judgment,  the  decree  may  still 
be  drawn  up.^ 

The  decree  or  order  having  been  passed,  any  party  may  obtain 
an  office  copy:  which,  when  signed  by  the  Registrar,  and  marked 
by  the  entering  clerk,  will  be  as  effective,  for  every  purpose  of  pro- 
ceeding in  the  cause,  as  the  original  decree  or  order ;  ^  and  may 
be  given  in  evidence,  instead  of  the  original.'^ 


After  a  loug 
interval. 


Where  decree 
has  been  lost. 


AVhere  suit 
abated. 


OiBce  copy 
decree,  or 
order:  how 
obtained  of 
Registrar. 


that  the  decree  upon  the  appeal  might  be 
entered  nunc  pro  tunc  as  of  a  dav  previous 
to  the  deatii  of  the  jjla  iititf  and  after  the 
entering  of  the  iipp  I  Vrocmi  v.  Ditmas, 
5  Paige,  528;  see  Wood  V  Keyes  6  Pnige, 
478.  An  order  for  f  at  purjiose  is  neces- 
sarj'.  15urnhain  «  Haliii  g,  1  C  E  Green, 
310.  The  Court  will  ilin-c'  a  .leiree  to  be 
made  up  from  the  lieiiistr  ir's  notes,  and 
entered  nunc  pm  Ituic.  on  thi'  application 
of  a  third  person.  Stouey  v.  .^aunders,  1 
Hayes  &  J.  .341 :  but  not  aftei"  a  long  lapse 
of  time.  Witby  v.  Norton.  4  Y.  &  C  266. 
An  enrolment  male  nunc  /iro  tunc  will 
have  rela'ion  l);nk  to  the  time  o(  the  de- 
cree, and  piotect  ;m  int'-nnediite  sale. 
Goelet  V.  Lan-ing  6  .Joiiii.  Ch  75.  But  a 
decree  cmnot  b  ■  entered  nunc  pro  itmc,  so 
as  to  i'ttVct  by  relation  the  rg'irs  of  per- 
sons other  than  purti  s,  >  r  tini'  immediate 
representatives,  jic(|uired  bet'ore  the  decree 
was  actually  prououiici  d.  l)a«son  v. 
Scriven,  1  Hi  1  Ch.  177;  see  McCoimel  v. 
Smith.  2.3  III.  611. 

A  decree  nunc  pro  tunc  is  always  admis- 
sible where  a  deci  ee  was  or.lered  O!'  intend- 
ed to  be  enleied,  and  »•■  s  omitted  to  be 
entered  only  by  the  iiativrtence  of  the 
Court;  but  a  deciee,  "hich  was  not  actu- 
ally meant  to  be  made  in  a  tinal  form, 


cannot  be  entered  in  that  shnpe,  nunc  pro 
tunc,  in  order  to  give  val  dity  to  an  act 
done  by  a  judicial  otVicer  under  :i  sui  posi- 
tion that  the  drc  ee  was  tin  d  instead  of 
interlocutory.  Gray  v.  \\ns\  arflelo,  1 
Wallace  U.  S.  627.  "  For  form  ot  order,  .'■ee 
ibid. ;  and  ft  r  forms  of  iiiotiiai,  paper  and 
petition,  see  Vi  1.  III. 

1  Lawrence  v.  Ith-lniond,  1  J.  &  W.  241 ; 
Donne  v.  Lewis,  11  Ve.s.  6U1. 

2  1  Dick.  370. 

3  Russell  V.  Tapping,  3  W.  R.  370,  V. 
C.  K. 

*  Seton,  1139;  an  I  see  Willim'tt  v. 
Ogilbv,  there  cited:  contra  Bertie  v  Lord 
Falkland,  1  Duk.  25;  but  see,  as  to  the 
latter  case,  2  C.  P.  Coop.  t.  Cott  37. 

6  Davies  f.  Davies,  9  Ves  461;  Helsbam 
V.  Percival,  8  Hare,  157;  2  C.  P.  C  op  t. 
Cott.  176;  ColliiisoM  it.  Lister,  20  Ueav. 
355;  1  Jur.  N.  S.  83');  Set  mi,  1139;  and 
see  Boucicault  v.  DelatieUl,  9  Jur.  N.  S. 
1282;  12  \V.  H.  101,  V.  C  W  ;  t  ucker  v. 
Schoietield,  1  N.  I!.  ItO,  V.  C  W. 

6  A  fee  of  1/  higher  scale,  aud  lO.s-.  lower 
scale,  is  payable,  in  «  h  incery  fee  fund 
stamps,  for  ever\  olHce  co])v  of  a  decree  or 
order  so  taken.    I.'egul   to  Oid.  Sched.  4. 

7  See  14  &  15  Vic.  c.  99,  §  14;  ault,  p. 
864. 
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Ch.  XXVI. 

§4- 


Calendars  or 
indexes  to 
RcKistrars' 
books,  to  be 
made  by  the 
entering 
clerks. 

Books  to  be 
accessible. 

Office  copy 
decree  or  or- 
der: how  ob- 
tained from 
the  Report 
office. 


1  &  2  Vic. 
110. 


Proper  calendars  or  indexes  of  the  entries  in  the  Registrars' 
books  are  to  he  made,  by  the  entering  clerks,  so  that  the  same  may 
be  conveniently  referred  to  when  required ;  and  such  calendars  or 
indexes,  and  the  books  in  which  such  entries  are  made,  are,  when 
completed,  to  be  transmitted  to  the  Report  office,  to  be  there  pre- 
served under  the  direction  of  the  Clerks  of  Records  and  Writs, 
and  are  to  be  at  all  times  during  office  hours,  accessible  to  the 
jjublic,  on  payment  of  the  usual  fee.^  Office  copies  of  decrees 
and  orders  are  usually  obtained  from  the  Report  office :  which  is 
now  conducted  under  the  superintendence  and  control  of  the 
Clerks  of  Records  and  Writs ;  ^  and  no  such  office  copy  is  to  be 
delivered  out  of  their  office,  or  be  capable  of  being  used  in  Court, 
or  in  the  Judges'  Chambers,  unless  it  is  signed  by  one  of  the 
Clerks  of  Records  and  Writs  ;  and  no  costs  of  any  such  copy  not 
so  signed  are  to  be  allowed  on  any  taxation  of  costs.' 

The  effect  on  decrees  and  orders  of  the  stat.  1  &  2  Vic.  c.  110, 
and  later  Acts,  will  be  considered  hereafter.* 


Section  IV.  —  Enrohnent  of  Decrees  and  Orders. 


Enrolment 
necessary,  to 
make  decree 
a  record. 


A  decree  does  not,  strictly  speaking,  become  a  record  of  the 
Court  until  it  has  been  enrolled,^  and,  although  the  Court  itself, 
after  it  has  been  duly  passed  and  entered,  treats  it  as  a  foundation 
for  ulterior  proceedings,  it  is  not  considered  of  a  sufficiently  per- 
manent nature  to  entitle  it,  in  other  Courts,  to  the  same  attention 
that  is  paid  by  one  Court  of  Record  to  the  records  of  other  Courts 
of  the  same  nature.  * 


1  Ord.  1. 19.  A  fee  of  6fZ.  is  payable,  by 
a  fee  tin.d  >-tamp,  upon  every  application 
for  :i  s(  arcli  in  ilie  h'eport  cffice.  Regul. 
to  Crl.  Sclii  d.  4.  As  to  the  mode  of 
kieping  and  referring  to  the  Registrars' 
books,  see  Setoii,  2. 

2  IS  &  19  Vic.  c   134,  §  6. 

3  Ord  XXXVI.  1,  2.  The  charge  for 
sucli  copies  is  id.  per  folio,  payable  in  fee 
fund  stamps.  Ri-gul.  to  Ord.  Sched.  4; 
but  ."-ee  as  t"  paupers,  ante,  p.  44. 

■*  See  post,  p.  lOoO  H  seq, 

5  Where  tiie  decree  is  tinal  as  to  any 
brancli  of  the  cause,  or  as  to  any  of  the 
par'ies  thereto,  it  mu~t  be  enrolled  before 
a  de'-d  c:in  he  executed  on  a  sale  under 
the  <!ecrei%  and  before  nn  execution  can  be 
issued  to  en  fine  a  performance  of  such 
decree.  Jliiitii  rne  v.  Tomkins,  2  Paige, 
102.  Thi^  decision  was  under  a  rule  in 
Ciiancery  heretofore  exist  ng  in  New  York. 
Decrees  should  be  enrolled  in  all  cases 
where  a  decree  ha<  been  rendered,  or  an 
order  of  dismissal  iiad.  or  any  order  in  the 
nature  of  a  decree,  which  determines  the 
suit,  whether  such  suit  concerns  real  or 


only  personal  estate.  Halst.  Dip.  176.  So 
in  all  cases  where  there  are  proceedings 
subsequent  to  a  final  decree,  which  go  to 
alter  such  decree,  the  proceedings  should 
be  enrolled,  but  not  where  such  proceed- 
ings do  not  alter  the  decree.  Halst.  Dig. 
175. 

In  Massachusetts,  there  is  no  proceeding 
in  Equit}'  such  as  the  signing  ami  enrolling 
of  a  dei-ree  in  the  English  Court  of  Chan- 
cery. Chipp  V.  Thaxter,  7  Grny,  386.  But 
a  final  decree  f  irmally  drawn  out  and  filed 
by  the  clerk,  thereby  become*  a  record  of 
the  Court.  Tiiinnpson  v.  Goulding,  5 
Allen,  84,  85;  Clapp  v.  Thaxter,  7  Gray, 
386.  In  Bates  v.  Del  ivan,  5  P:uge,  299,  it 
was  decided  that  tlie  formal  enrolment  of 
a  decree  is  not  indi.-pensable  to  its  validity 
as  evidence. 

In  Maryland,  a  decree  is  to  be  taken  and 
consideied  as  cnrulh-d  when  it  is  signed 
by  the  Chancellor,  and  filed  by  the  Regis- 
trar, and  the  term  iluring  which  it  was 
made  h;is  elap-f-d.  Burch  v.  Scott,  1  Gill 
&  .J.  398;  Pfeltz  v.  Pfehz,  1  Md.  Cb.  Dec. 
455. 
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In  fact,  till  a  decree  has  been  enrolled,  and  thereby  become  a 
record,  it  is  liable  to  be  altered  by  the  Court  itself,  upon  a  rehear- 
ing ;  ^  whilst  a  decree,  which  has  been  enrolled,  is  not  susceptible 
of  alteration,  except  by  the  House  of  Lords,  or  by  bill  of  review.^ 
For  this  reason  it  is,  that  a  decree,  which  has  not  been  enrolled, 
although  it  is,  in  its  nature,  a  final  decree,  is  considered  merely  as 
interlocutory,  and  cannot  be  pleaded  in  bar  to  another  suit  for  the 
same  matter.^  The  advantage,  therefore,  to  be  obtained  by  the 
enrolment  of  a  decree  is:  to  prevent  its  being  the  subject  of  a  re- 
hearing, and  to  enable  the  party  benefited  by  it  to  plead  it  in  bar 
to  any  new  bill  which  may  be  filed  against  him,  for  any  of  the 
matters  embraced  by  the  bill  upon  which  the  decree  is  founded.* 
No  appeal  to  the  House  of  Lords  can  take  place,  unless  the  decree 
appealed  against  has  been  enrolled.^ 


1  Coleman  v.  Franklin,  26  Geo.  368. 

2  Ord.  XXXI.  9;  Clapp  v.  Thaxter,  7 
Gray,  385;  Stow  Eq.  PI.  §  403;  Thomp- 
sons. Goulding'  5  Allen,  82.  "  The  well- 
sett'ed  rule  of  Chancery  practice  is,  that, 
after  a  decree  has  beeii  enrolled,  that  is, 
after  it  Uhs  become  matter  of  record,  there 
can  be  no  re-heiirin?:.  either  on  motion  or 
petition."  Bi^elow  C.  .1.  in  Thompson  v. 
GouUling,  5  Allen,  82;  McMicken  v.  Perin, 
18  How.  U.  S.  507.  A  decree  obtained 
bv  fraud,  can  be  set  aside  only  by  original 
bill.  CoMwell  V.  Giles  Riley  Ch.  120; 
Burch  V.  Scott,  1  Bland,  112;  Wright  v. 
Miller,  1  Sandf.  Ch.  103  ;  Davoue  v.  Fan- 
ning. 4  John.  Ch.  199;  Sanford  v.  Head, 
6  Cal.  207. 

3  Ante,  p.  660  ;  Clapp  v.  Thaxter,  7 
Gray,  385,  386. 

4  Story  Eq.  PI.  §  790 :  Mitf.  Eq.  PI.  by 
Jeremy,  237 ;  Neafie  v.  Neatie,  7  .John.  Ch. 
1;  Pear.«e  v.  Dobinson,  L.  R.  1  Eq.  241. 
Although  a  decree  in  a  former  suit  to  which 
the  plaintiff  and  defendant  were  parlies 
cannot  be  plea'ied  in  bar  until  it  is  signed 
and  enrolled,  it  may  be  insisted  on  by  way 
of  answer.  Davoue  v.  Fanning,  4  John. 
Ch.  199.  It  will  not  be  allowed  at  the 
hearing,  unless  set  up  in  the  answer,  or,  if 
enrolled  pleaded.  Lyon  v.  Tallmadge,  14 
Jr.hn   501. 

In  Clapp  V.  Thaxter,  7  Gray,  384,  386, 
Thomas  J.  said:  "  There  is  no  proceeding 
under  our- practice,  such  as  the  sirrningand 
enrolling  of  a  decree  in  the  English  Court 
of  Chancery.  But  that  which  is  equiya- 
lent  thereto  is  the  entry  of  a  final  decree 
and  judgment  thereon  as  of  the  last  day  of 
the  ttirni,  or,  by  the  express  order  of  the 
Court,  at  an  earlier  day;  or  when  the 
c-iu<e  has  been  continued  nisi  from  any 
Law  term,  a  judgment  entered  by  order  of 
the  Court  as  of  the  then  last  terra  of  the 
Court  in  the  county  where  the  action  is 
pending  Genl.  Sts.  c.  133,  §  1,  c.  112, 
§  31;  Herring  v.  Polley,  8  Mass.  113. 
Though  juilgment'^,  in  Courts  of  Law,  and 
final  decrees  in  Equity  are,  in  this  country, 


Oil.  XXVI. 

§4. 


Until  en- 
rolled, decree 
may  be  al- 
tered  upon 
rehearing; 
and   is  con- 
sidered as 
interlocutory. 

and  cannot  be 
pleaded  in 
bar; 


or  appealed  to 
the  House  of 
Lords. 


matters  of  record,  they  are  deemed  to  be 
recorded  as  of  the  term  of  the  Court  in 
which  they  are  pa«se<l,  though  n"t  then 
actually  spread  upon  the  recoi  d.  In  sub- 
stanceand  effect  they  are  deemed  to  be 
enrolled  as  of  that  term.  Whifing  i'.  Bank 
of  U.  States,  13  Peters,  6:  Dexter  ?•.  Ar- 
nold, 5  Mason,  303;  Story  Fq.  PI.  §  403;" 
Thompsons.  Goulding.  5  Alien,  83;  SUiims 
V.  Thompson,  1  Dey.  Ch.  197 ;  IMc^Iicken 
V.  Perin,  18  H-w  U.  S.  507 ;  Allen  v.  Bark.s- 
dale,  1  Head  (Tenn.),  238  ;  Newland  v. 
Glenn,  2  Md.  Ch.  Dec.  368;  Husley  w.  Rob- 
inson, 16  Ala.  79.3. 

But  in  Ma'^sachusetts,  by  statute  1859,  c. 
237,  suhstHutially  re-enacted  in  Genl.  Sts. 
c.  113,  a  system  was  established  based 
upon  the  theory,  that  the  Court  of  Chan- 
cery is  always  open,  and  capable  of  trans- 
acting business  without  the  formality  of  a 
stated  term  or  session.  Under  this  system 
full  power  was  conferred  upon  the  Supreme 
Judicial  Court  and  upon  the  Justices 
thereof,  to  make  and  enter  all  decrees  in 
Equit}-,  either  interlocutory  or  final,  at  any 
time,  n-re>pectiye  of  the  regular  terms  es- 
tablished by  hiw  for  the  transaction  of 
business  on  the  common-law  side  of  the 
Court;  and  decrees,  so  entered,  must  be 
operatiye  from  the  time  wht  n  they  are  en- 
tered of  record.  They  then  become  the 
definitiye  judgment  of  the  Court,  —  a  rec- 
ord in  a  strict  sen.se,  by  which  the  rights 
of  the  parties  in  controversy  are  finally 
adjuilged.  To  a  decree  so  entered,  the  fic- 
tion of  law  by  which  a  term  of  a  Court  is 
held  to  be  an  .entirety,  or  one  session,  so 
that  all  judgments,  uidess  otherwise  spe- 
cially ordered,  are  deemed  to  be  rendered  as 
of  the  last  day  of  the  term,  and  until  the 
final  adjournment  to  be  wittiin  the  control 
of  the  Court,  does  not  app:y.  Per  Bigelow 
C.  J.  in  Thompson  v.  Goulding,  5  Allen, 
84. 

5  Andrews  v.  Walton,  8  CI.  &  F.  457;  6 
Jur.  519;  Broadhurst  v.  Tunniclitf,  9  CI. 
&  F.  71 ;  see  VVellesley  v.  Wellesley,  3  De 
G.  &  J.  164;  and  S.  C  nom.  Beavan  v. 
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Ch.  XXVI. 
§4. 


May  be  en- 
rolled within 
six  months, 
■without 
special  leave ; 
and  within 
five  years,  by 
special  leave. 


To  what 
Court  appli- 
cation to  be 
made  for 
leave  to  enrol. 
Burden  of 
proof. 


Form  of  order, 
where  any 
party  appears 
and  signifies 
intention  to 
appeal. 


Absolute 
order. 


Application 
to  enrol,  after 
five  years. 


Where  it  is  intended  to  enrol  a  decree  or  order,  it  must  be  so 
enrolled  within  six  calendar  months  after  it  has  been  pronounced 
or  made ;  and  cannot  be  enrolled  at  any  time  after,  A\ithout  special 
leave  of  the  Court.^ 

Where  any  party  is  desirous  to  enrol  a  decree  or  order  after 
the  expiration  of  six  calendar  months,  and  within  five  years  from 
the  time  the  same  has  been  made,  he  must  apply  by  motion  to  the 
Judge  to  whose  Court  the  cause  is  attached,  for  an  order  for  that 
purpose ;  and  such  order,  unless  made  by  consent  of  the  opposite 
party,  or  on  notice  to  all  the  parties,  is  a  conditional  order  in  the 
first  instance,  but  it  becomes  absolute  without  further  order,  unless 
cause  is  shown  against  it  within  twenty-eight  days  after  service.^ 

The  application  for  leave  to  enrol  a  decree,  after  the  expiration 
of  six  months  should  be  made  to  the  Judge  who  first  pronounced 
the  decree :  although  such  decree  has  been  reversed  on  a])peal.^ 
The  burden  of  showing  that  the  enrolment  of  a  decree  ought  not 
to  be  allowed,  after  the  expiration  of  six  months,  is  on  the  i)arty 
resisting  the  enrolment.*  The  party  applying  for  the  indulgence 
must  pay  the  costs  of  the  application ;  but  he  is  not  bound  first  to 
pay  the  costs  of  an  unsuccessful  appeal  in  the  Court  of  Chancery.^ 

Where  an  application  to  enrol  a  decree,  after  the  expiration  of 
the  six  months,  is  made  on  notice,  and  any  party  appears  and  sig- 
nifies his  intention  to  appeal  therefrom,  the  practice  of  the  Court 
appears  to  be,  to  make  an  order  directing  an  enrolment,  unless  a 
petition  of  appeal  shall  be  presented  within  twenty-eight  days.® 

If  all  parties  appear  and  consent,  or  if  all  parties  have  been 
served,  and  neglect  to  appear,  the  enrolment  will  be  ordered  at 
once.'^ 

No  enrolment  of  any  decree  or  order  is  allowed  after  the  expira- 
tion of  five  years  from  the  date  thereof,  unless  it  is  directed  by 
the  Lord  Chancellor  or  Lords  Justices ;  and  it  may  be  so  directed 

Mornington,  8  H.  L.  Ca.  525;  6  Jur.  N.  S. 
1123  ;  Mony penny  v.  Bering,  4  De  G.  & 
J.  175 ;  5  Jur.  N.  S.  661.  As  to  appeals  to 
the  Honse  of  Lords,  see  post.  Chap.  XXXII. 
§  3,  Eehearlngs  and  Appeals.  Decrees  of  a 
single  Justice  of  the  Supreme  Judicial 
Court  of  Massachusetts,  whether  final  or 
interlocutory,  may  be  appealed  from;  and 
there  is  no  proceeding  under  the  practice 
in  that  State,  such  as  the  signing  and  en- 
rolling of  a  decree  in  the  English  Court  of 
Chancery.  Genl.  Sts.  c.  113,  §§  8,  10; 
Clapp  «;."Th;ixter,  7  Gray,  386.  But  that 
which  is  equivalent  thereto  is  the  entry 
of  a  final  decree  and  judgment  thereon.  7 
Gray,  386. 

1  Ord.  XXIII.  25.  The  effect  of  this 
order  is  to  abolish  the  practice,  which  ex- 
isted before  it  was  promulgated,  of  enroll- 
ing decrees  nunc  pro  tunc. 

2  Ord.  XXIII.  26.     See  Smith  v.  Whit- 


more,  11  L.  T.  N.  S.  507,  L.  JJ.,  fls  to 
service,  where  one  of  the  parties  has  been 
,  found  a  lunatic  tince  the  decree.  For 
forms  of  orders,  conditional  and  absolute, 
see  Seton,  1145,  Nos.  1,  2;  and  for  forms 
of  motion  paper  and  notice  of  motion,  see 
Vol.  III. 

3  Webb  V.  Direct  London  and  Ports- 
mouth Railway  Company,  10  Hare  Ap.  16; 
Butchardt  v.  "Dresser,  Kay  Ap.  27;  see, 
however,  Re  Sea,  Fire,  and  Life  Assurance 
Company,  3  W.  R.  228,  L.  C 

4  Kay  V.  Smith,  7  De  G.,  M.  &  G.  383, 
385. 

6  Butchardt  v.  Dresser,  ubi  sup. 

6  Sherwin».  Shakespeare,  18  Beav.  527; 
Davison  v.  Robinson,  4  K.  &  J.  754. 

7  Harrison  v.  Corporation  of  Southamp- 
ton, 2  W.  R.  183,  L.  JJ.  For  forms  of  af- 
fidavit of  service  of  notice  of  motion,  and 
of  conditional  order,  see  Vol.  lU. 
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by  him  or  them  on  motion,  of  which  notice  must  be  given  to  all    Ch.  -^VI. 

parties,  Avhere  it  appears  to  him  or  them,  under  the  peculiar  cir-   ^ ^^ 

cumstances  of  the  case,  to  be  just  and  expedient  to  enlarge  that 
period.^ 

Where  no  mistake  or  sui-prise  was  alleged,  in  support  of  a  motion  Insufficient 
to  enrol  a  decree  more  than  live  years  after  its  date,  and  the  only  ^'^°"^  ^' 
object  of  the  application  appeared  to  be  to  induce  the  House  of 
Lords,  upon  an  appeal  being  entered,  to  suspend  the  standing 
orders  aiid  hear  an  appeal  from  another  decree  in  the  same  cause, 
already  enrolled:  it  was  held,  that  it  was  not  jiist  or  expedient  to 
accede  to  the  application.^  And  the  Court  Avas  of  the  same 
opinion,  where  the  costs  of  an  infant  defendant,  in  a  suit  in  which 
there  had  been  a  great  amount  of  litigation,  and  in  which  he  Avas 
unsuccessful,  were  ordered  to  be  paid  out  of  the  estate,  on  the 
understanding  that  no  further  litigation  should  take  place,  and  the 
infant,  having  attained  twenty-one  two  months  before  the  expira- 
tion of  the  five  years  within  which  the  decree  might  have  been 
enrolled,  applied  for  leave  to  enrol  two  years  after  the  expiration 
of  that  period.^ 

All  decrees  and  orders,  not  made  as  of  course,  may  be  enrolled.*  What  orders 
It  has  been  said,  that  mere  interlocutory  orders,  made  upon  motion  "ned.*^  ^°' 
or  petition,  which  do  not  decide  any  of  the  merits  of  the  cause, 
and  only  relate  to  the  proceedings  in  it,  cannot  be  the  subject  of 
enrolment ;  but  this  notion  seems  to  be  unfounded ;  ^  and  such 
orders  have  often  been  enrolled.^  It  seems,  however,  to  be  doubt- 
ful whether  the  enrolment  of  such  an  order  prevents  a  rehearing.' 
A  part  only  of  a  decree  or  order  cannot  be  enrolled ;  but  an  order 


1  Ord.  XXIII.  28.  In  Beavan  v.  Morn- 
ington,  8  H.  L.  Ca.  525;  6  Jur.  N.  S.  1123, 
it  was  held  that  this  order  was  not  ultrn 
vires,  although  it  has  the  effect  of  abridg- 
ing the  power  of  appealing  to  the  House  of 
Lords.  For  form  of  notice  of  motion,  see 
Vol.  III. 

2  Wellesley  v.  Wellesley,  3  De  G.  &  J. 
164;  S.  C.  n'om.  Beavan  v.  Mornington,  8 
H.  L.  Ca.  525,  6  Jur.  N.  S.  1123. 

3  Monvpennv  v.  Deering,  4  De  G.  &  J. 
175;  5  Jur.  N."S.  661. 

4  Braithwaite's  Pr.  443;  and  see  13  & 
14  Vic.  c.  35,  §  33,  as  to  orders  on  special 
cases;  15  &  16  Vic.  c.  80,  §  15,  as  to  orders 
in  Chambers;  and  Piirker  v.  Downing,  1 
M.  &  K.  634,  as  to  orders  directingnccounts. 
As  to  orders  of  the  Court  of  Chancery  in 
Ireland,  and  of  the  Court  of  the  Vice-War- 
den of  the  Stannaries,  see  post,  §  7,  En- 
forciiKj  Decrees  and  Orders. 

5  \Villiams  v.  Page,  1  De  G.  &  J.  561, 
564. 

6  M'Gregor  v.  Topham,  4  Hare,  162; 
Williams  v.  Page,  nbi  sup. ;  Braithwaite's 
Pr.   444;    and   see   Ord.   XXIII.   24.     In 


Massachusetts,  decrees,  interlocutory  or 
final,  may  be  made  by  a  single  Justice  of 
the  Supreme  Judicial  Court,  subject,  how- 
ever, in  either  case,  to  appeal  to  the  full 
Court.     Genl.  Sts.  c.  113,  §§  6,  8,  10. 

In  Vermont,  the  Supreme  Court  cannot 
make  a  final  decree  in  a  suit  in  Chancery, 
but  must  remand  the  case  to  the  Court  of 
Chancery,  to  be  there  proceeded  with  ac- 
cording "to  the  mandate  of  the  Supreme 
Court.  Downer  v.  Dana,  22  Vt.  337 ;  Van 
Namee  v.  Groot,  40  Vt.  74,  80.  In  this 
State,  each  Judge  of  the  Supreme  Court 
acts  as  a  Chancellor  in  any  county  in  the 
State ;  but  when  anj'  one  does  so  act,  it  is 
as  Chancellor  of  the  Court  in  and  for  the 
county  in  wliich  he  is,  for  the  time,  aciing. 
The  Court  of  Chancer}'  in  each  of  the 
counties  is  the  Court  of  Chancery  of  the 
State  of  Vermont,  in  and  f'r  that  particu- 
lar count}'  in  which  the  Court  is  at  the 
time  sitting  and  acting.  See  Cheever  v. 
R.  &  B.  K.R.  Co.,  39  Vt.  654,  674. 

7  Attorney- General  v.  Mayor  of  Wigan, 
5  De  G.,  M.  &  G.  52;  18  Jur.  299. 
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Ch.  XXVI. 
§4. 


Decree  may 
be  enrolled  by 
plaintitt'  or 
defendant; 
and  notwith- 
standing 
abatement  of 
suit. 


Preparation 
of  docket  of 
enrolment. 
Form  of 
docket. 


Inspection 
and  certifi- 
cate by 
Record  and 
Writ  Clerk. 


directing  additional  accounts  and  inquiries  may  be  enrolled  by 
itself. 

A  decree  may  be  enrolled  by  a  defendant,  as  well  as  by  a  plain- 
tiff;  ^  and,  subject  to  the  above  rules,  it  may  be  done  at  any  time, 
and  notwithstanding  an  abatement  of  the  suit.  Thus,  where  a 
decree  was  made  in  a  cause  and  cross-cause,  but  was  not  signed  or 
enrolled  till  after  the  death  of  a  party  who  was  plaintiff  in  the 
original  cause  and  a  defendant  in  the  cross-cause,  upon  a  petition 
being- presented  to  vacate  the  enrolment,  on  the  ground  of  its  hav- 
ing been  made  pending  the  abatement,  it  was  held,  by  Lord  Hard- 
wicke,  that  the  decree  had  been  properly  signed  and  enrolled.^ 

For  the  purpose  of  enrolling  a  decree  or  order,  the  solicitor  of 
the  person  d-esiring  to  enrol  the  same  prepares,  in  the  first  place,  a 
docket  of  enrolment,^  No  part  of  the  statements  or  allegations 
contained  in  any  bill,  answer,  petition,  notice  of  motion,  affidavit, 
report,  or  certificate,  should  be  recited  or  stated  in  any  enrolment 
of  a  decree  or  order ;  but  it  is  sufficient  to  state,  in  such  enrol- 
ment, the  filing  of  the  bill  or  petition,  or  service  of  the  notice  of 
motion,  with  the  names  of  the  parties  thereto,  together  with  the 
prayer  of  the  bill  or  petition,  or  the  object  of  the  notice  of  mo- 
tion, the  filing  of  the  several  answers  and  other  pleadings  or  pro- 
ceedings, and  the  short  purport  or  effect  of  any  decree  or  order 
made,  had,  put  in  or  taken,  before  the  date  of  the  decree  or  order 
enrolled  and  leading  thereto.*  It  is,  however,  unnecessary  again  to 
set  forth,  in  the  docket,  any  of  the  proceedings  in  the  cause  which 
have  been  recited  in  the  docket  of  a  decree  or  order  already  en- 
rolled therein.^ 

The  docket  must  be  written  upon  brief  paper,  the  adjudicatory 
portion  of  the  decree  or  order  being  set  forth  in  words  at  length.^ 
It  must  then  be  taken,  with  the  originals  or  office  copies  of  any 
orders  or  proceedings  (other  than  the  pleadings)  recited  therein,  to 
the  Clerk  of  Records  and  Writs :  who  will  inspect  the  docket,  and 
will  indorse  a  certificate  thereon  that  the  statement  of  the  plead- 
ings, decrees,  orders,  reports,  certificates  and  proceedings  therein 
contained  "is  correct:  without  which  certificate  no  decree  or  order 


1  Gartside  v.  Isberwood,  2  Dick.  612; 
Gore  V.  Purdon,  1  Sch.  &  Lef.  234;  and  see 
Mann  v.  Kicketts,  9  .lur.  543. 

2  Sheffield  v.  Duchess  of  Buckingham, 
Rep.  t.  Hardwicke,  673 ;  S.  C.  nom.  Duchess 
of  Bucks  V.  Sheffield,  Amb.  586;  and  see 
Williams  v.  Page,  1  De  G.  &  J.  261;  Wy- 
att's  P.  R.  155. 

8  In  Mississippi,  according  to  the  prac- 
tice in  Equity,  a  decree  is  usually  drawn 
out  by  counsel,  and  submitted  to  the 
Chancellor  for  his  signature.  When  it  is 
signed  and  placed  upon  the  records  of  the 


Court,  it  is  then  to  be  considered  as  en- 
rolled. Sagor^'  V.  Bayless,  13  Sm.  &  M. 
153. 

4  Ord.  XXIII.  24.  For  forms  of  dockets 
of  enrolments,  and  observations  as  to  the 
preparation  thereof,  see  Vol.  III. 

6  See  Braithwaite's  Pr.  448;  and  forms 
of  dockets  in  Vol.  III. 

6  Braithwaite's  Pr.  448.  A  Chancery 
fee  fund  stamp  of  3/.,  for  examining  and 
signing  the  enrolment,  must  be  impressed 
on  or  affixed  to  the  first  sheet.  Ibid.  ; 
Regul.  to  Ord.  Sched.  4. 
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will  be  enrolled.^  If  the  enrolment  is  after  the  expiration  of  the  six 
months,  the  order  for  leave  to  enrol  must  be  left  with  the  docket ; 
and,  if  such  order  is  conditional  in  fonn,  there  must  also  be  an 
affidavit  of  service  thereof.^ 

The  Record  and  Writ  Clerk,^  unless  a  caveat  has  been  entered 
against  the  enrolment,*  will  then  obtain  the  signature  of  the  Lord 
Chancellor  to  the  docket.  If  the  decree  or  order  to  be  enrolled 
was  pronounced  by  the  Lord  Chancellor  alone,  or  by  him  and  the 
Lords  .lustices,  or  one  of  them,  sitting  together,  or  by  the  Lords 
Justices  alone,^  or  by  one  of  the  Vice-Chancellors,  the  docket  may 
be  presented  to  the  Lord  Chancellor  at  once ;  ®  but  if  by  the  Mas- 
ter of  the  Rolls,  his  signature  must  be  procured  to  the  docket, 
before  it  is  presented  to  the  Lord  Chancellor.  The  signature  of 
the  Master  of  the  Rolls  is  obtained  by  his  secretary,  on  the  docket 
being  left  with  him  for  that  purpose,  by  the  Record  and  Writ 
Clerk,  and  provided  no  caveat  has  been  entered  with  the  secretary.'^ 
In  all  cases,  however,  the  decree  or  order,  if  made  by  a  Vice- 
Chancellor,  is  considered  as  the  Lord  Chancellor's  decree  or  order, 
and  must  be  signed  by  him,  as  well  as  the  docket,  before  it  is  en- 
rolled. ^ 

As  soon  as  the  docket  has  been  signed  by  the  Lord  Chancellor, 
it  will  be  returned  by  the  Recoi'd  and  Writ  Clerk,  on  application, 
together  with  any  papers  left  therewith,  to  the  solicitor  or  party 
seeking  the  enrolment ;  after  which,  such  solicitor  or  party  must 
forthwith  have  the  docket  engrossed  in  proper  form,^  namely,  upon 
parchment  rolls,  except  the  date,  signature  of  the  Judge,  and 
Record  and  Writ  Clerk's  certificate,  which  are  to  be  omitted.^* 
The  Rolls  are  to  consist  of  long  slips  of  parchment,  about  eight 
inches  wide,  affixed  to  each  other,  in  one  continuous  roll ;  and  the 
roll  must  be  indorsed,  on  the  open  part,  with  the  short  title  of 
the  cause,  the  word  "  order,"  or  "  decree,"  as  the  case  may  be,  and  the 
name  of  the  solicitor  or  party  enrolling  it.^^  The  roll  and  docket 
must  then  be  taken  forthwith  to  the  Public  Record  office,  in  Rolls 
Yard.i2 

A  decree  or  order  thus  enrolled  is  jDleadable ;  and  can  only  be 


1  Ord.  XXIII.  24;  and  see  Braithwaite's 
Pr.  448,  449.  For  form  of  certificate,  see 
Vol.  III. 

2  Braithwaite's  Pr.  448,  449.  For  form 
of  affidiivit,  see  Vol.  III. 

8  See  15  &  16  Vic.  c.  87,  §  23. 

■*  See  past.  p.  1024. 

6  14  &  15  Vic.  c   83,  §§  1,  11,  13. 

6  M'Dermott  v.  Kealy,  1  Pliil.  267,  269; 
7  Jur.  163. 

7  See  post,  p.  1024. 

8  3  Geo.  II.  c.  30;  53  Geo.  III.  c.  24,  §2; 
5  Vic.  c  5,  §§  19,  22 ;  14  &  15  Vic.  c.  4.  §  1 ; 
15  &  16  Vic.  c.  80,  §  52;  liraithwaite'sl'r. 
450.     Although  the  L.  C,  from  interest,  is 


un'.ible  to  hear  the  cause,  he  may  enroll 
the  decree.  Dimes  v.  Grand  Junction 
Canal  Company,  3  H.  L.  Ca.  759;  17  Jur. 
73.  In  Texas,  it  is  not  necessary  that  a 
decree  of  the  District  Court  should  have 
the  signature  of  the  presiding  Judge. 
Cannon  v.  Hemphill,  7  TexMS,  184. 

9  Old.  XXIIl.  29.  But  this  order  is  ab- 
rogated by  Ord.  7  May,  1866,  and  the 
Record  and  Writ  Clerks  iire  to  cause  the 
docket  to  be  engrossed,  and  transmit  it  lo 
the  Kecord  office  in  Chancery  Lane. 
W  Braithwaite's.Pr.  450. 

11  Jbid. 

12  Ibid. ;  Ord.  XXIIL  29. 
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Cn.  XXVI. 

§4. 


How  pre- 
vented. 


Caveat : 


Where 
entered. 


Prevents 
signing  for 
twenty-eight 
clear  days. 


reversed,  altered,  or  explained  (except  as  to  clerical  errors),^  upon 
appeal  to  the  House  of  Lords,  or  upon  a  bill  of  review.^  Any- 
party,  therefore,  Avho  is  dissatisfied  "svith  the  decision  and  wishes 
to  have  it  reheard,  either  before  the  Judge  who  pronounced  it,  or 
before  the  Lord  Chancellor,  or  Lords  Justices,  by  way  of  appeal, 
must  take  the  proper  precautions  to  prevent  the  enrolment. 

An  enrolment  may  be  prevented  by  the  opposite  party  taking 
the  necessary  steps  for  a  rehearing :  for  if,  previously  t.o  the  enrol- 
ment being  completed,  an  order  to  set  down  an  appeal  be  served 
upon  the  party  proceeding  to  enrol,  then  an  enrolment  subsequent 
to  such  service  will  be  ii-regular;  but  neither  the  mere  presenta- 
tion of  a  petition  of  aj^j^eal,  nor  notice  of  the  order  to  set  it  down 
having  been  made,  nor  even  obtaining  such  order,  will  be  suffi- 
cient, unless  service  of  the  order  be  effected  upon  the  other  side.^ 
To  prevent  the  enrolment  being  completed,  before  service  of  an 
order  to  set  down  an  appeal  can  be  effected,  a  caveat  may  be 
entered  against  the  enrolment.*  If  the  decree  or  order  is  made  by 
a  Vice-Chancellor,  the  caveat  is  entered  at  the  Record  and  Writ 
Clei'ks'  office  ;  if  by  the  Master  of  the  Rolls,  it  is  entered  with  his 
secretary.^ 

The  effect  of  the  caveat  is  to  stay  the  signing  of  the  docket  of 
the  enrohnent  of  the  decree  or  order  for  twenty-eight  days, 
reckoned  from  the  time  of  the  docket  being  left  to  be  signed  with 
the  proper  officer ;  but  if  the  caveat  be  not  prosecuted  with  effect 
within  that  period,  the  docket  may,  immediately  after  the  expira- 
tion of  the  time,  be  presented  to  be  signed,  as  if  no  caveat  had 
been  entered.®    These  twenty-eight  days  must  be  clear  days.'' 


1  Post,  p.  1029. 

2  Ord.  XXXI.  9;  Hinde,  444. 

3  Dearman  v.  Wveh,  4  M.  &  C.  550;  4 
Jur.  66 ;  Groom  v.  btititon,  2  Phil.  384,  387 ; 
11  Jur.  895. 

*  This  difficulty  is  avoided  in  Massa- 
chusetts by  the  jirovisions  of  the  statute, 
that,  "  From  final  decrees  made  by  a 
single  Justice  of  the  Supreme  Judicial 
Court,  any  party  aggrieved  maj',  within 
thii  ty  dfiys  after  the  entry  thereof,  claim 
an  appeal,  to  be  entered  on  the  Clerk's 
docket;  and  thereupon  nil  procee  lings  un- 
der such  decri'e  shall  be  stayed,  and  such 
appeal  be  thereupon  pending  before  tlie 
full  Court,"  &c.  And  "no  process  for  the 
execution  of  a  final  decree,  made  by  such 
single  Justice,  shall  issue  until  after  the 
lap^e  of  thirty  days  from  tlie  date  of  the 
entry  thereof,  unless  all  parties,  against 
whom  such  decree  is  made,  waive  an  ap- 
peal by  an  entry  on  the  Clerk's  docket,  or 
bj'  a  writing  filed  in  the  cause."  Genl. 
Sts.  c.  113,  §§  8,  17. 

In  New  Jersey,  no  final  decree  shall  be 
enroUf  d  b}'  the  Clerk,  nor  shall  the  enrol- 
ment be  signed  bj'  the  Chancellor,  nor  any 


process  be  issued  thereon,  nnt'l  the  expira- 
tion of  ten  days  after  pronouncing  the 
same,  without  the  special  order  ot  the 
Court  therefor.  .Chancery  liule,  109,  2 
McCarter,  535.  If  a  petition  for  a  rehear- 
ing shall  be  presented  to  the  Chancellor 
within  ten  days  after  pronouncing  any 
fin;d  decree,  and  a  caveat  against  cniolllng 
and  signing  the  same  shall  be  filed  with 
the  Clerk  of  the  Court,  such  final  decree 
shall  not  be  enrolled  and  sinned,  nor  any 
process  issued  thereon,  until  the  applica- 
tion shall  be  finallv  disposed  of.  Chancery 
Rule  (N.  J),  112;"  2  McCarter,  535. 

6  Braithwaite's  Pr.  526,  527.  Where 
the  caveat  is  entered  with  the  Record  and 
Writ  Clerk,  a  fee  of  5s  is  payable  by  a 
Chuncery  fee  fund  stamp  impressed  or  af- 
fixed thereon  Regul.  to  Ord.  Sched  4. 
For  form  of  caveat,  see  Vol.  HI. 

6  Ord.  XXIII.  27;  Attorney-General  w. 
Conservators  of  the  River  T.  anies,  9  Jur. 
N.  S.  588;  11  W.  K.  408,  I..  U. 

1  Robinson  v.  Newdick,  3  Mer.  13,  15; 
and  see  Ord.  XXXVII  U;  Trav  v.  Drew, 
11  Jur,  N.  S.  612;  13  W.  li.  797,  L.  C. 
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Upon  the  presentation  of  the  docket  for  signature,  notice  to    Cn  XXVI. 
prosecute  the  caveat  with  effect  is  given,  by  the  officer  with  whom 
it  has  been  entered,^  to  the  solicitor  or  party  who  entered  it. 

If  the  caveat  be  not  duly  prosecuted,  the  Record  and  Writ  Clerk,  ^^^^^^ 
on  being  apprised  thereof  by  the  soUcitor  or  party  prosecuting  the   caveat. 
enrolment,  will,  at  the  end  of  the  time  allowed,  procure  the  Lord   JI^J^^^^j  ^"'-'^"' 
Chancellor's  signature  to  the  docket.^     No  proof  is  required  that  prosecuted. 
the  caveat  has  not  been  prosecuted.^     On  the  other  hand,  if  the 
caveat  has  been  prosecuted,  the  docket  will,  at  the  expiration  of 
the  twenty-eight  days,  be  retunied  by  the  Record  and  Writ  Clerk 
to  the  solicitor  or  party,  on  application.* 

Where  the  party  who  had  entered  the  caveat  merely  obtained  Appeal  must 
and  served  an  order  to  set  down  an  appeal  within  the  twenty-  setdmraand 
eiirht  days,  but  did  not  within  that?  time  actually  set  it  down,  and   J^otified 

»  .  -.IT,  1  IT  1  within  the 

give  notice  thereof,  it  was  held  that  the  caveat  had  not  been  prose-  twenty-eight 
cuted  with  effect  within  the  twenty-eight  days.^  *^'^-'^- 

No  period  appears  to  be  limited,  by  the  practice  of  the  Court,    Caveat  may 

'i/x  ^^7    u    pntcrGG.  Jit 

within  which  a  caveat  may  be  entered ;  but  a  party,  dissatisfied  any  time, 
with  the  decision  of  the   Court,  should  lose  no   time,  after  the  fg^lf^^^  L^ord"* 
decree  has  been  pronounced,  in  entering  his  caveat,  to  prevent  the   Chancellor's 
other  party  from  enrolling  the  decree.     The  caveat,  however,  will  signature. 
be  in  time  if  entered  at  any  time  before  the  docket  has  been  left  at 
the  Record  and  Writ  Clerks'  office,  or,  where  the  decree  or  order 
has  been  made  by  the  Master  of  the  Rolls,  with  his  secretary.®     It  Enrolment: 
is  the  delivery  of  the  docket  for  the  purpose  of  the  Lord  Chan-  ^^^^^°'^' 
cellor's   signature  being   obtained   thereto,  which  completes   the 
enrolment ;  and  a  caveat,  entered  after  that  has  taken  place,  will 
be  useless,  even   though   the   signature   should  not  be   actually 
affixed  at  the  time  of  its  entry.'' 

If  any  irregularity  has  occurred  in  the  enrolment  of  a  decree  or  when 
order,  or  in  the  proceedings  to  accomplish  that  object,  the  Court  ^regularity- 
will,  upon  application  by  motion,  order  it  to  be  vacated.*     Thus, 
the  enrolment  was  vacated  where  due  notice  of  passing  and  enter- 
ing the  decree  had  not  been  given,  under  circumstances  which 
amounted  to  surprise ;  ®    and  where  the  notice  from  the  Record 

1  Braithwiiite's  Pr.  449,  527,  528;  Bur-  8  Parker  t;.  Downing,  1  M.  &  K,   634, 
net  V.  Theobali,  1  P.  Wins.  609.                        C37;    Robinson  v.  Newdick,   3    Mer.    13; 

2  Braith  waite's  Pr.  449.  Woods  v.  Woods,  12  Jur.  662,  L.  C. ;  Barnes 
8  See  ibid.  V.  Wilson,  xibi  sup.  For  form  of  order  to 
4  Jljid.  vacate  enrnlnient,  see  Seton,  1149;  and  for 
6  Penrce  v.  Lindsay,  4  De  G.  &  J.  211;  form  of  notice  of  motion,  see  Vol.  III. 

6  Jur.  N.  S.661;  Attorne3'-General  v.  Con-  »  Havgrave  v.  ILirgrave,  3  M'N.  &  G. 

serviitnrs  of  the  River  I'liames,  9  Jur.  N.  S.  348,351;  see  also  Aiioii.,  1  Ves.  S.  32(5; 

588;  11  W.  K.  408,  L.  C.  Belt's  Sup.  158;  Frav  i'.  Drew,  11  Jur.  N. 

6  Braithwaite's  Manual,  25.  S.  612;  13  W.  R.  797,  L.  C;  Stewart  v. 

■  Kicketts  V.  Martin,  2  De  G.,  F.  &  J.  Beard,   3  Md.  Ch.   Dec.   227  ;    Barry   v. 

163;  Biirnes  v.  Wilson,  1  It.  &  M  486,  491 ;  Barry,  1  Md.  Ch.  Dec  20. 
Wickenden  v.  liayson,  1  Jur.  N.  S.  945, 
L.  C. 


1026 


DECREES  AND  ORDERS. 


Ch.  XXVI. 

§4. 


Upon  discre- 
tionary 
grounds. 
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and  Writ  Clerks'  office  stated  that  the  docket  would  be  presented 
for  signature,  unless  an  appeal  was  lodged,  and  the  order  to  set  it 
down  was  served,  within  twenty-eight  days,  although  it  was  held 
that  the  appeal  ought  to  have  been  actually  set  down  to  constitute 
a  prosecution  of  the  caveat  with  effect,  yet  the  Court  considered 
the  party  had  been  misled,  and  was  entitled,  as  an  indulgence,  to 
have  the  enrolment  vacated.^ 

It  seems,  also,  that  where  the  case  has  not  been  heard  upon  its 
merits,  the  Court  will  exercise  a  discretionary  power  of  vacating  an 
enrolment,  and  of  giving  the  party  an  opportunity  of  having  the 
merits  of  his  case  discussed.^  Thus,  the  enrolment  was  vacated 
where  a  decree  of  dismissal  was  made  by  defoult,  owing  to  the 
neglect  of  the  plaintiff's  solicitor  in  providing  counsel  to  attend  at 
the  hearing.'^  So,  in  Benson  v.  Vernon^*  where  a  bill  had  been 
taken  pro  cotifesso,  for  want  of  an  answer,  and  it  was  proved  that 
the  defendant  was  in  an  unsound  state  of  mind,  and  had  omitted, 
from  that  circumstance,  to  put  in  an  answer,  the  House  of  Lords 
ordered  the  enrolment  of  the  decree  to  be  vacated.  The  same 
principle  was  also  acted  upon  by  Lord  Hardwicke,  in  Jtemp  v. 
/Squire,^  who  said  that  the  above  cases  proved  it  to  be  discretionary 
in  the  Court  (he  did  not  mean  it  arbitrarily  so)  to  exercise  the 
power  if  it  sees  fit.  In  Pickett  v.  Loggon,^  however,  the  Court 
refused  to  act  upon  this  discretion.  And  it  is  to  be  observed  that, 
in  all  those  cases  where  it  has  been  exercised,  the  merits  of  the 
cause  had  not  been  discussed  before  the  decree  was  pronounced ; 
and  that,  where  such  has  been  the  case,  the  Court  has  refused  to 
exercise  its  discretionary  power, '^  unless  there  has  been  something 
in  the  nature  of  a  surprise  upon  the  party  affected :  as  in  the  anony- 


1  Pearce  v.  Lindsay,  4  De  G.  &  J.  211; 

6  Jur.  N.  S.  661;  and  see  S.  C.  svpra  ;  but 
see  Attorney-General  v.  Conservators  of 
the  River  Thames,  9  Jur.  N.  S.  588;  11  \V. 
R.  408,  L.  C. 

2  Where  the  House  of  Lords  considered 
that  all  the  necessary  parties  had  not  been 
before  the  Court,  annppeal  was  ordered  to 
stand  over,  in  order  that  application  might 
be  m:ide  to  the  Coutt  below  to  vacate  the 
enrolment.  Trevilliaii  v.  Knight,  L.  R.  1 
H.  L.  Ca.  30. 

3  Robson  I'.  Cranwell,  1  Dick.  61;  cited 
1  Ves.  S.  205;  see  Mill^paugh  v.  Mc Bride, 

7  Paige,  509;  Tripp  t).  Vincent,  8  Paige, 
176;  Robertson  v.  Miller,  2  Green  Ch.  451, 
454;  Parker  v.  Grant,  1  John.  Ch.  630. 
In  Robertson  v.  Miller,  2  Green  Ch.  453, 
454,  the  Chancellor  said:  "There  is  a 
clear  distinction  between  a  decree  nisi  for 
default,  according  to  the  English  practice, 
and  a  final  decree  after  nn  oriler  that  the 
bill  be  taken  pro  conj'esso,  and  reference  to 
a  Master  to  take  an  account,  according  to 
our  practice.  Applications  to  open  the 
one  are  treated  with  indulgence,  attempts 


to  set  aside  the  other  are  more  stricth' 
scrutinized."  "  The  whole  current  of 
authorities  goes  to  show  that  there  is  a 
difference  between  decrees  by  default, 
orders  that  the  bill  be  taken  pro  confesso, 
and  actudl  decrees  ]>ro  cotiftsso.  Tlie  last 
are  considered,  when  compared  with  the 
others,  as  sacred,  and  to  be  disturbed  only 
for  weighty  reasons."  See  L;insiiig  v. 
McPherson,  3  John.  Ch.  424;  1  Holf.  Ch. 
Pr.  551;  Wooster  v.  Woodhull,  1  John. 
Ch.  541;  Knight  v.  Young,  2  V.  &  B.  184. 

4  3  Bro.  P.  C.  ed.  Toml.  626;  cited  1 
Ves.  S.  206. 

5  1  Yes.  S.  205,  207. 

6  5  Ves.  702,  705. 

7  Charman  v.  Charman,  16  Ves.  115. 
The  enrolment  can  only  be  vacated  on 
account  of  the  act  of  the  party  enrolling; 
therefore,  where  a  caveat  had  not  been 
prosecuted  with  efl'ect  in  consequence  of 
illness,  or  the  non-payment  of  the  dep  'sit, 
the  application  to  vacate  the  enrolment 
was  relused.  Fray  v.  Drew,  11  Jur.  N.  S. 
672;  13  W.  R.  797',  L.  C;  post,  1030,  note. 
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mous  case  which  has  been  before  referred  to,^  or  as  in  Stevens  v, 
Gupjyy,'^  M^here  the  enrohnent  of  a  decree  was  set  aside,  because 
made  a  few  days  after  a  conversation  had  taken  place  between  the 
solicitor  for  the  plaintiff  and  the  solicitor  for  the  defendant,  in 
which  the  former  had  informed  the  latter  that  a  petition  for  a  re- 
hearing was  prepared,  to  which  the  latter  answered  by  desiring 
that  no  time  might  be  lost  in  presenting  it.^  It  seems  that,  if  the 
party  enrolling  the  decree  has  said  or  done  something,  which 
would  induce  his  opponent  to  believe  the  decree  would  not  be  en- 
rolled, approaching  deception  or  mala  Jides,  it  is  a  ground  for 
vacating  the  enrolment,  but  not  otherwise.*  It  was,  therefore,  held, 
by  Lord  Brougham,  in  Balgtiy  v.  Charley^  that  the  mere  circum- 
stance of  its  having  been  intimated,  on  the  part  of  the  defendant, 
to  the  plaintiif's  solicitor,  that  it  was  the  intention  of  the  defend- 
ant to  appeal  forthwith,  and  of  the  plaintiff's  solicitor  saying  in 
answer,  that  he  was  open  to  any  fair  offer  of  arrangement  to  pre- 
vent the  necessity  of  an  appeal,  did  not  amount  to  such  a  surprise 
as  would  induce  the  Court  to  vacate  the  enrolment.  This  is  in 
accoi'dance  with  what  was  laid  down  by  Lord  Lyndhurst,  in  Barnes 
V.  Wilson^  where  his  Lordship  held,  that  a  party  was  not  bound  to 
communicate  his  intention  to  enrol  a  decree  to  his  adversary, 
because  the  latter  informs  him  of  his  intention  to  appeal  against 
it.^ 

The  enrolment  of  an  order  absolute  of  foreclosure  does  not,  any 
more  than  the  enrolilient  of  the  decree  of  foreclosure,  preclude  the 

1  1  Ves.  S.  326 ;  Hargrave  v.  Hargrave, 
3  M'N.  &  G.  34S,  351;  see  also  Pearce  v. 
Lindsay,  4  De  G.  &  J.  211;  5  Jur.  N.  S. 
661;  Hill  V.  South.  Staffordshire  Railwaj- 
Company,  10  Jur.  N.  S.  531;  12  V\^  K. 
699,  L.  JJ.;  2  De  G.,  J.  &  S.  230. 

■^  T.  &  K.  178;  see  also  I'arker  v.  Dee, 
2Cha.  Ca.  200;  1  Kep..  t.  Finch,  123;  3 
Swanst.  529,  n.  («);  Anon.,  1  Vern.  131; 
Enraght  v.  Fitzgerald,  1  Dr.  &  War.  72; 
Fryer  v.  Davies,  L.  R.  1  Ch.  Ap.  390, 
L.  JJ.,  where  the  enrolment  was  vacated 
because  the  order  had  been  delivered  to 
the  wrong  party  by  the  entering  clerk. 
Post,  1031,  note. 

3  Applications  to  open  decrees  address 
themselves  to  the  sound  discretion  of  the 
Court.  They  shouki  be  listened  to  gener- 
ally with  great  caution,  and  .><hould  not  be 
gniuted  when  the  result  would  be  injurious 
to  the  plaintiff' who  has  conformed  himself 
to  the  law  of  the  Court.  A  final  decree 
will  not  be  opened,  on  the  application  of 
the  defendant,  five  and  a  half  years  after 
the  decree  was  made,  and  four  and  a  half 
years  alter  it  came  to  the  knowledge  of 
the  defendant,  upon  the  ground  of  the  pe- 
cuniary inability  of  the  defemlantto  mitke 
the  npplication  at  an  earlier  daj'.  Robert- 
son V.  Miller,  2  Green  Ch.  451.     Where 

VOL.  II. 


Ch.  XXVL 

§4. 


What 
amounts  to 
surprise. 


the  facts  are  all  before  the  Court,  applica- 
tion to  vacate  a  decree  or  set  aside  an  order 
may  be  made  upon  motion  merely.  It  is 
not  necessary  to  file  a  petition.  Collins  v. 
Taylor,  3  Green  Ch.  163.  A  decree  will 
not  be  opened  on  the  unsupported  affidavit 
of  a  defendant,  that  the  plaintiff'  agreed 
not  to  prosecute  the  action.  Marsli  v. 
Lasher,  2  Beasley  (N.  J.),  253. 

4  Wardle  v.  Carter,  1  M.  &  C.  283,  285; 
Lewis  V.  Hinton,  11  Jur.  255,  L.  C. ; 
Wickenden  v.  Rayson,  1  Jur.  N.  S.  945, 
L.  C:  Williams  v.  Page,  1  De  G.  &  J. 
561;  Backhouse  v.  Wylde,  3  Jur.  N.  S. 
398.  L.  C;  Wildman  v.  Lade,  4  De  G.  & 
J.  401,  405;  Hill  v.  South  Stalfordshire 
Railway  Company,  uhi  sup. ;  and  see 
Whitaker  v.  Leach,  and  Richards  ».  Wood, 
cited  1  Smith's  Pr.  707;  Hill  v.  Curtis, 
L.  R.  1  Ch.  Ap.  425;  12  Jur.  N.  S.  444, 
L  C. 

5  i  M.  &  K,  640. 

6  1  K.  &  M.  486,  493. 

'i  Where  a  party  enrolled  a  decree  as 
quickly  as  the  practice  of  the  Court  allows, 
his  knowledge  that  the  other  party  in- 
tended to  appeal  is  not  a  ground  for  vacat- 
ing the  enrolment.  Hill  v.  Curtis,  L.  R. 
1  Ch.  Ap.  425. 


Enrolment  of 
order  of  fore- 
closure abso- 
lute, will  not 
preclude  en- 
largement of 
time  to  re- 
deem. 
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' Y ^ 

Enrolment 
may  be 
vacated  of 
decree  on  bill 
taken  pro 
cwifesso  nisi. 

Lords  Jus- 
tices, but 
not  Vice- 
chancellors, 
may  vacate 
enrolment. 
Effect  of  en- 
rolment of 
decree,  upon 
an  order  sub- 
sequent 
thereto. 

Costs  of  en- 
rolment not 
allowed,  as 
between 
party  and 
party. 


After  they 
have  been 
passed  and 
entered. 


Clerical  mis- 
takes, or 
accidental 
omissions, 
may  be  cor- 
rected, on 
motion  or 
petition. 


Court  from  ngain  enlarging  the  time  in  a  proper  case,  and  upon  the 
usual  terms.^ 

Where  a  bill  has  been  ordered  to  be  taken  2)ro  confesso,  and  a 
decree  has  been  made  which  is  not  absolute  in  the  first  instance, 
and  the  defendant  petitions  for  leave  to  answer  the  bill,  the  Co-urt 
may,  as  we  have  seen,  if  it  thinks  fit,  and  upon  such  tenns  as  seem 
just,  vacate  the  enrolment."^ 

The  Lords  Justices  have  jurisdiction  to  vacate  an  enrolment ;  ^ 
but  the  Vice-Chancellors  have  not.* 

It  appears  that  the  enrolment  of  an  order  subsequent  to  a  decree, 
reciting  the  decree,  is  not,  2)er  se,  an  enrolment  of  the  decree ;  al- 
though such  was  not  formerly  the  opinion  of  the  Clerks  of  Records 
and  Writs ;  but  the  enrolment  of  an  order  subsequent  to  a  decree 
will  prevent  a  rehearing  of  the  decree,  if  the  variations  sought  to 
be  made  in  the  decree  are  inconsistent  with  the  enrolled  order.^ 

The  costs  of  enrolling  a  decree  or  order  will  not  be  allowed,  on 
taxations  as  between  party  and  party.^ 


Section  Y.  —  Bectifying  Decrees  and  Orders. 

We  have  seen  before  "^  that,  as  long  as  the  decree  or  order 
remains  in  the  shape  of  minutes,  that  is,  till  it  has  been  passed  by 
the  Registrar  and  entered,  it  may  be  rectified,  upon  application 
to  the  Court,  or  by  having  it  put  mto  the  cause  paper,  "  to  be 
spoken  to  ; "  but  that,  after  a  decree  or  order  has  been  passed  and 
entered,  the  Court  will  not  entertain  any  application  to  vary  it, 
unless  in  respect  of  matters  which  are  quite  of  course.  The 
proper  method  of  having  a  decree  or  order  rectified,  in  other 
matters,  is  by  applying  to  have  the  cause  reheard.* 

Clerical  mistakes  in  decrees  or  orders,  or  en-ors  arising  from  any 
accidental  slip  ^  or  omission,  may,  at  any  time  before  enrolment, 
be  corrected,  upon  motion  or  'petition,  without  the  foi-m  and 
expense  of  a  rehearing.^"     Thus,  the  omission  of  a  direction  to 


1  Ford  V.  Wastell,  2  Phil.  591,  593; 
Thornliill  v.  Manning,  1  Sim.  N.  S.  451. 

2  Ord.  XXII.  16;  ante,  p.  529. 

8  Hill  V.  South  Staffordshire  Railway 
Companv,  10  Jur.  N.  S.  531;  12  W.  K. 
699,  L.  JJ.,  2  De  G.,  .1.  &  S.  2.30. 

4  See  Ford  v.  Wastell,  11  Jur.  537,  V. 
C.  W. 

5  M'Dermott  v.  Kealy,  1  Phil.  267,  270, 
271;  7  Jur.  163;  Beavan  v.  Mornington,  8 
H.  L.  Ca.  525;  6  Jur.  N.  S.  1123. 

6  Clark  V.  Mulpas,  No.  1,  31  Beav.  554; 
9  Jur.  N.  S.  612 

7  Ante,  p.  1013. 

8  Harr.  by  Newl.  322;  see  post,  Chap. 
XXXII.,  Rthearings  and  Ajypeals ;  and  see 


on  this  subject,  Seton,  1143;  Gardner  v. 
Dering,  2  Edw.  Ch.  131;  Bennett  v.  Win- 
ter, 2  John.  Ch.  205;  Clark  v.  Hall,  7 
Paige,  382;  Hendricks.  Robinson,  2  John. 
Ch.  484;  2  Smith  Ch.  Pr.  (2d  Am.  ed.)  15, 
note  (d),  and  cases  cited. 

9  Turner  v.  Hodgson,  9  Beav.  265. 

10  Ord.  XXIII.  21;  see  Lawrence  v. 
Cornell,  4  John.  Ch.  546;  Thompson 
V.  Goulding,  5  Allen,  82;  Peaslee  v. 
Barrey,  1  Chip.  331;  Gibson  ».  Crehore, 
5  Pick.  146;  Equity  Rules  of  the  United 
States  Courts,  85,  stated  ante,  1013,  note; 
Pingree  v.  Coffin,  12  Gray,  288,  289;  Clark 
V.  Hall,  7  Paige,  3«2;  Murray  v.  Blatch- 
ford,  2  Wend.  221;    Rogers  v.  Rogers,  1 
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settle  the  conveyance,^  or  of  a  reference  as  to  title,  in  a  decree  for 
specific  performance,'^  or  of  a  direction  to  take  the  accounts  of  the 
personal  estate,  in  a  creditors'  suit,^  may  be  thus  supplied.* 

It  is,  nevertheless,  a  principle  of  the  Court,  that  no  alteration 
can  be  made  in  a  decree  on  motion,^  without  a  rehearing,  except 
in  a  matter  of  clerical  error  or  of  form,  or  where  the  matter  to  be 
inserted  is  clearly  consequential  on  the  directions  already  given.^ 
Upon  this  ground,  where  the  decree  directed  a  commission  to 
ascertain  the  boundaries  of  prebendal  lands,  a  motion,  that  the 
decree  might  be  extended  to  copyhold  as  well  as  to  freehold  lands, 
which  was  opposed,  was  refused.®  So,  where  an  ejectment  was 
ordered  to  be  brought,  without  restraining  the  defendant  from 
setting  up  an  outstanding  term,  the  introduction  of  such  a  restraint 
was  not  permitted.'^  In  Cohnan  v.  Sarell^^  Lord  Thurlow  would 
not  allow  a  decree  to  be  vai'ied,  by  giving  costs  to  a  defendant 
who  was  a  mere  trustee,  and,  as  such,  would  have  been  entitled 
to  them  if  they  had  been  asked  for  at  the  hearing.  And,  in  Brook- 
fidd  V.  Bradley,^  Sir  John  Leach  V.  C.  declined  to  correct  a 
decree,  in  which  the  error  was  apparent,  because  the  alteration 
proposed  would  require  new  directions  upon  the  cori-ected  part. 
Where  the  decree  expressed  that  the  parties  had  consented  that 
the  matters  in  question  should  be  decided  by  the  Court,  without 
directing  an  issue,  the  Court  refused  to  vary  it,  by  expressing  that 
the  parties  had  not  asked  for  an  issue.^° 

It  seems  that  the  Court  will,  in  this  manner,  supply  what  may 


Ch.  XXVI. 

§5. 

' >r ' 

No  alteration 
can  be  made 
in  a  decree, 
except  in 
directions 
consequential 
upon  the 
relief. 


No  altera- 
tions allowed, 
when  new 
directions 
would  be 
necessarv^ 
thereupon ; 
nor  by  stating 
that  parties 
had  "not 
asked  "  for 
an  issue,  in 
stead  of 
"consented." 


Paige,  188 ;  Sheppard  v.  Starke,  3  Munf. 
29;  Laverty  v.  Moore,  33  N.  Y.  658;  Loyd 
V.  Hicks,  31  Geo.  140.  Where  the  defec- 
tive order  has  been  made  at  Chambers, 
the  application  to  correct  it  is  usually  made 
by  summons.  For  forms  of  notice  of  mo- 
tion, petition,  and  summons,  see  Vol.  III. 

1  Trevelyan  v.  Charter,  9  Beav.  140, 
142. 

2  Hughes  V.  Jones,  26  Beav.  24. 

3  PicKard  v.  Mattheson,  7  Ves.  293. 

*  For  other  cases,  see  Wallis  ?j.  Thomas, 
7  Ves.  292;  Newhouse  v.  Mitford,  12  Ves. 
456;  Lane  D.  Hobbs,  ib.  458;  Skrymsher 
V.  Northcote,  1  Swanst.  573,  n. ;  Tomlins 
V.  Palk,  1  Russ.  475;  Hawker  v.  Bun- 
combe, 2  iVliid.  391;  Windsor  «.  Cross,  9 
Hare  Ap.  44;  Cradock  v.  Owen,  2  Sm.  & 
G.  241.  So,  a  decree  will  be  amended, 
■where,  through  inadvertence,  costs  have 
been  given  by  it,  to  a  party  in  the  case, 
where  he  was  not  entitled  to  tliem.  Murray 
V.  Blatchfurd,  2  Wend.  221.  A  decree 
may  also  be  amended  or  corrected  on 
motion  or  petition,  not  only  as  to  mere 
clerical  errors,  but  by  the  insertion  of  any 
provision  or  direction,  which  would  have 
been  inserted  as  a  matter  of  course,  if  the 
same  had  been  asked  for  at  the  hearing, 
as  a  necessary  or  proper  clause  to  carry 


into  effect  the  decision  of  the  Court. 
Clark  V.  Hall,  7  Paige,  382;  see  Jenkins 
V.  Eldredge,  1  Wood.  &  M.  63. 

s  King  V.  Saverv,  8  De  G.,  M.  &  G.  311 ; 
2  Jur.  N.  S.  431."'  Although  the  Chan- 
cellor has  no  authority  to  set  aside  a  decree 
final  in  its  nature,  in  respect  to  the  sub- 
ject-matter of  it,  on  account  of  any  error 
in  fact  or  Law,  yet  he  may  suspend  the 
execution  of  it  for  matter  arising  subse- 
quently, which  would  render  its  execut'on 
oppressive.  Spann  v.  Spann,  2  Hill  Ch. 
152 

6  Willis  V.  Parkinson,  3  Swanst.  233. 

■^  Brackenburv  v.  Brackenbury,  2  J.  & 
W.  391,  393,  396. 

8  2  Cox,  206. 

9  2  S.  &  S.  64. 

10  Stewart  v.  Forbes,  16  Sim.  433;  13 
Jur.  5.  An  order  or  decree,  by  con.sent, 
cannot  be  varied  or  modified  in  a  material 
part,  without  the  assent  of  both  parties  to 
the  same.  But  the  Court,  upon  the  appli- 
cation of  either  party,  may  give  such  fur- 
ther directions  as  sliall  become  necessary 
for  the  purpose  of  carrying  such  order  or 
decree  into  effect  according  to  its  spirit 
and  intent.  Leitch*.  Cumpston,  4  Paige, 
476 ;  see  Jenkins  v.  Eldredge,  1  Wood.  & 
M.  61. 
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ordered : 
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How  decree 
or  order 
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varied  at 
any  time, 
until  enrol- 
ment. 

After  enrol- 
ment. 

As  to  mis- 
casting. 


be  necessary  to  make  an  existing  direction  complete ;  but  will 
not  make  a  new  direction  ;  and  therefore,  where  a  decree  directed 
an  account  of  the  real  estates  of  a  testator,  sold  since  his  death, 
but  omitted  to  direct  an  account  of  the  moneys  received  from  the 
sale  of  such  as  had  been  sold,  the  Court  refused  to  rectify  the 
decree,  by  directing  such  account  to  be  taken. ^  Now,  however, 
where,  in  the  prosecution  of  a  decree  or  order  it  appears  expedient 
that  further  accounts  should  be  taken  or  inquiries  made,  the 
Judge  may  order  the  same  to  be  taken  or  made  accordingly.^ 
The  order  for  this  purpose  is  usually  made  on  summons  at 
Chambers.^ 

Where  the  title  of  an  order  was  erroneous,  leave  was  given  to 
amend  it :  although  the  effect  of  the  alteration  was  to  charge 
a  surety,  who  had  been  sued  at  law  under  the  order,  and,  relpng 
upou  the  mistake  in  the  title,  had  pleaded  that  there  was  no  such 
order.* 

The  rectification  of  a  decree  or  order  is  usually  made  by  an 
alteration  of  the  decree  or  order  itself;  ^  but  where  this  cannot 
conveniently  be  done,  a  supplemental  order  will  be  made.® 

A  decree  may  be  varied  in  this  manner,  at  any  time,  until 
enrolment ;  thus,  a  decree  has '  been  altered,  although  it  had  been 
pronounced  seven  years  before,  and  the  cause  had  been  heard  on 
further  directions.' 

The  Court  will,  in  some  cases,  extend  the  indulgence  of  rectify- 
ing decrees  in  which  there  have  been  clerical  mistakes,  to  decrees 
which  have  been  actually  enrolled.*  Thus,  in  cases  of  miscasting 
Avhere  the  matter  demonstratively  appears  upon  the  decree  itself 


1  Whitehead  v.  Xorth,  C.  &P.  78;  see 
also  Bird  t.  Heath,  6  Hare,  236;  12  Jur. 
861;  Fyler  v.  Fvler,  1  Coll.  93;  8  Jur.  211. 

2  Ord.  XXXV.  19. 

3  Seejjosi,  Chap.  XXIX.,  Proceerfw^s  a< 
Chambtrs. 

*  Spearing  I'.  Lvnn,  2  Vern.  376;  Prec. 
in  Ch.  115;  1  Eq."Ca.  Ab.  30,  pi.  6. 

5  Seton,  1143;  Hawker  v.  Buncombe,  2 
Mad.  391;  Skrymsher  ».  Northcote,  1 
Swanst.  573,  n.;  Tomlins  v.  Palk,  1  Russ. 
475;  Hughes  V.  Jones,  26  Beav.  24;  Bird 
V.  Heath,  iibi  sup. 

6  Wallis  V.  Thomas,  7  Ves.  292 ;  Lane 
V.  Hobbs,  12  Ves.  458;  Needham  v.  Need- 
ham,  1  Hare,  633 ;  7  Jur.  336 ;  Anon.,  1 
Jur.  N.  S.  973,  V-  C.  W.  Where  the 
alteration  sought  is  merely  consequential 
upon  the  decree  itself,  or  the  addition  of 
some  direction  which  has  been  omitted, 
the  omission  will  be  supplied  by  a  distinct 
order,  without  altering  or  interlining  the 
decree  itself.     Clark  v.  Hall,  7  Paige,  382. 

7  Askew  V.  Pedilie,  14  Sim.  301.  As  to 
the  time  within  which  application  should 
be  made  to  rectify  a  decree,  see  Rogers  v. 
Rogers,  1  Paige,  188,  where  leave  to  amend 


a  decree  was  refused  to  a  party,  who  had 
delayed  a  year  and  six  months  in  applying 
to  the  Chancellor  to  correct  a  mistake  in 
drawing  up  a  decree.  See  al-o  Bramblett 
V.  Pickett,  2  A.  K.  Marsh.  11,  and  Burch 
V.  Scott,  1  Bland,  120,  where  it  was  held 
that  a  decree  may  be  altered  or  amended 
by  motion  or  petition,  only  during  the 
term:  afterwards  the  application  to  amend 
should  be  bv  bill;  but  see  Irwin  r.  Vint, 
6  Munf  267." 

**  Thompson  r.  Goulding,  5  Allen,  82; 
Clark  V.  Hail.  7  Paige,  382 ;  Beekraan  v. 
Peck,  3  John.  Ch.  415.  But,  generally,  a 
decree  which  has  been  regularly  obtained 
and  enrolled,  cannot  be  altered  except  by 
bill  of  review.  Bennett  v.  Winter,  2  John. 
Ch.  205;  Wiser  v.  Blackley,  2  John.  Ch, 
488;  Mead  v.  Arms,  3  Vt.  148;  Dexter  v. 
Arnold,  5  Mason,  303 ;  Jenkins  v.  Eldredge, 

1  Wood.  &  M.  61;  Clapp  v.  Thaxter,  7 
Grav,  384,  3S6;  Carpenter  f.  Muchmore, 

2  McCarter  (N.  J.),  123;  see  Millspaugh  v. 
McBride,  7  Paige,  509;  Beekman  v.  Peck, 

3  John.  Ch.  415;  Rav  v.  Conner,  3  Edw. 
Ch.  478;  Burch  v.  Scott,  1  Bland,  112. 
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to  have  been  mistaken,  it  may  be  explained  and  rectified  by- 
order  ;  so,  likewise,  if  some  part  of  the  decree  be  omitted  in  the 
enrolment,  it  may  be  inserted  upon  motion  to  the  Court.  It  is  to 
be  observed,  that,  under  the  denomination  of  miscasting,  is  not  to 
be  included  any  pretended  miscasting  or  misvaluing,  but  only 
error  in  auditing  and  numbering.^  In  Weston  v.  Ilaggerston^^ 
Lord  Eldon  held,  that  all  errors  on  the  face  of  the  schedules  could 
be  rectified,  even  after  enrolment,  but  that  there  could  be  no 
correction  except  of  such  apparent  errors ;  and  he,  therefore,  held 
that  no  affidavit  introducing  a  new  fact,  could  be  permitted,  after 
enrolment.^ 

The  general  orders,  however,  provide  that  no  decree  which  has 
been  signed  and  enrolled  shall  be  reversed,  altered,  or  explained, 
but  upon  bill  of  review.* 

Where  the  plaintifi"s  costs  of  two  motions  were  reserved  to  the 
hearing,  and  were  then,  by  mistake,  omitted  to  be  provided  for  by 
the  decree,  which  had  been  enrolled,  the  Court,  on  petition,  made 
a  separate  order  for  their  payment.^ 

It  is  an  established  principle  of  tlie  Court,  that  every  order  and 
decree,  however  erroneous,  is  good  until  it  is  discharged.® 


Ch.  XXVI. 

§6. 


As  to  errors 
on  face  of 
scliediiles. 


rrovision  of 
the  General 
Orders. 

Costs  of  mo- 
tions, re- 
served till 
the  hearing, 
ordered,  after 
decree  en- 
rolled. 

Erroneous 
decree  or 
order  is  good 
till  dis- 
charged. 


Section  VI.  —  Effect  of  the  Acts  relating  to  Judgments. 


Formerly,  a  decree  in  a  Court  of  Equity,  unless  it  was  for  land.     Formerly, 
operated  only  in  personam  ;  *  and  the  only  method  of  enforcing  it   '  ^g^ated  in 


1  Sec  Seton,  1144.  Enrolled  decree 
amended  by  substituting  blaster  of  the 
Rolls  (brVice-ChaneeH'r  Wo'ul.  Attorney- 
General  V.  Greenhill,  34  Beav.  174.  In 
Miller  V.  Rushforth,  -3  (ireen  Ch.  (N.  J.) 
174,  a  finid  decree  after  enrolment  and 
execution  issued  thererin,  iind  after  the 
lapse  of  nearly  three  years  from  the  date 
of  the  decree,  wa^  opened  for  the  purpose 
of  correcting  a  plain  iuid  gross  mistake  in 
the  Master's  report,  although  the  defend- 
ant appeared  and  demurred  to  the  bill, 
and  afierwiiriis  suffere'l  a  ilecree/)?'o  con- 

fesso  to  be  taken  again-t  him,  and  an  ex 
parte  repf'rt  to  be  maite  liy  the  Master. 

2  G.  Conp.  134;  see  also  Yowt'.  Towns- 
end,  1  Dick.  59;  Fearson  v.  Desbrisay,  21 
L.  J.  Ch.  511,  M.  R. 

3  A  decree  ag;un!=t  several  defendants 
■will  be  opened  in  favor  of  him  oidy  who 
asks  it.  Hodges  v.  Mullikin,  1  Bland, 
507. 

4  Ord.  XXXT.  9. 

6  Vinev  V.  Chnplin,  3  De  G.  &  J.  282. 

6  Chuc'k  V.  Cremer,  2  Phil.  113,  115;  1 
C.  P.  Coop.  t.  Cott.  338.  342;  Sanders  v. 
Gatewood,  5  J  J.  Marsh.  328.  Vacniing 
decrees.  Ante,  1025, 1028,  notes.  The  Court 


has  powers,  at  its  discretion,  after  enrol- 
ment, to  vacate  a  decree,  entered  pw  con- 
J'esso,  to  allow  a  defence  upon  the  merits 
when  it  has  been  omitted  through  mistake, 
accident,  or  even  negligence.  Carpenter 
V.  Muchmore,  2  McCarter  (N.  J.),  123 ;  Hall 
V-  Lamb,  28  Vt.  85;  Disbrow  v.  Johnson,  3 
C.  E.  Green,  36.  But,  in  order  to  open  a 
decree  regular!}'  entereii,  it  is  necessary 
that  it  appear  that  the  defendant  has  some 
good  defence,  and  what  that  defence  is. 
Disbrow  v.  Johnson,  itbi  supra.  As  to 
the  authority  of  the  Court  over  a  decree 
by  consent,  see  White  v.  Walker,  5  Florida, 
478.  A  Court  of  Chancery  has  jurisdiction 
to  set  aside  decrees  obtained  by  fraud,  on 
an  original  bill  filed  for  that  purpose. 
Snnford  v.  Head,  5  Cal.  297;  Patch  v. 
Gray,  L.  R.  3  Ch.  Ap.  203,  206. 

''  1  Spence  Eq.  Jur.  892. 

8  Chapman  J.  in  Richmond  v.  Grav,  3 
Allen,  27.  Wherelands  lie  within  the  reach 
of  the  process  of  the  Court,  Courts  of  Equity 
will  not  exclusively  rely  on  proceedings  in 
personam,  but  will  put  the  successful  party 
in  possession  of  the  lands,  if  the  other  part}' 
remains  obstinate,  and  refuses  to  comply 
with  the   decree       Story  Eq.   PI.  §  744; 


personam 
only; 
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and  seques- 
tration. 


Application 
of  property 
sequestered, 
to  satisfy  sum 
decreed  to  be 
paid,  is  of 
modern  ori- 
gin. 


Defect  of 

proceeding 
by  sequestra- 
tion; 


was  by  means  of  what  is  tenned  process  of  contempt,  against  the 
party  disobeying  it :  under  which  the  j^arty,  if  arrested,  might  be 
kept  in  prison  till  he  obeyed.^  It  was  also  competent  to  the  party 
claiming  the  benefit  of  the  decree,  where  the  disobedient  person 
either  could  not  be  arrested  upon  the  process,  or,  having  been 
arrested,  remained  in  prison  without  paying  obedience  to  the 
Court,  to  issue  a  writ  of  sequestration,  directing  the  commissioners 
therein  named  to  sequester  the  personal  property  of  the  defendant, 
and  the  rents  and  profits  of  his  real  estates,  and  to  keep  him  from 
the  enjoyment  of  them,  till  he  had  cleared  his  contempt :  in 
the  same  manner  as  in  the  case  of  a  defendant  who  had  com- 
mitted a  contempt,  by  not  appearing  to  and  answering  the  bill.^ 
Originally,  this  process  was  merely  used  as  a  means  of  coercing 
the  defendant,  by  keeping  him  out  of  possession  of  his  property ; 
and  the  practice  of  applying  the  money  received  by  the  seques- 
trators, in  satisfaction  of  the  sum  decreed  to  be  paid,  is  of  com- 
paratively modem  origin.^  This,  however,  as  we  shall  see  in  the 
next  section,  has  become  the  usual  course  of  proceeding ;  and  the 
Court  will  now,  where  a  sequestration  has  been  issued  to  enforce 
a  decree  for  the  payment  of  money,  order  the  sequestrators  to 
apply  what  they  have  received,  by  \irtue  of  the  sequestration,  in 
satisfaction  of  the  duty  to  be  performed.  Still,  however,  this  is 
only  a  personal  proceeding,  and  does  not  alter  the  nature  of  the 
decree  :  which,  being  in  personam^  abates  by  the  death  of  the 
indi\adual  charged,  and  does  not  afiect  his  property  further  than 
by  enabling  the  party  claiming  the  benefit  of  it  to  come  in  pari 
2KISSU  with  the  other  creditors,  against  the  personal  estate.  A 
sequestration  may  certainly  be  revived  against  the  personal  repre- 


Buffum's  Case.  13  N.  H.  14.  A  decree  in 
Equitj'  cannot  per  se  divest  a  title  at  Law, 
but  can  only  compel  the  person  who  has 
the  title,  and  who  is  mentioned  in  the  de- 
cree, to  convej'.  Proctor  v.  Ferebee.  1  Ired. 
Eq.  146.  A  decree  of  the  Circuit  Court  of 
the  United  States,  directing  a  conveyance 
of  land  in  Ohio,  does  not  itself  pass  a  title 
(as  decrees  of  the  Courts  of  Ohio  do) 
under  the  statutes  of  Ohio,  but  a  deed  has 
to  be  actually  made.  Shephard  v.  Enss 
County,  7  Ohio,  271.  A  decree  in  Vir- 
ginia cannot  operstte  on  a  title  to  land  in 
Kentucky.  But  havingjurisdiction  of  the 
person,  the  Court  may  enforce  its  decree. 
Carrington  t\  Brents,  1  M'Lean,  167;  see 
Watts  V.  Waddle,  ib.  200;  2  Story  Eq. 
Jur.  §§  743,  744.  It  is  sufficient,  that  the 
parties  to  be  affected  by  the  decree  are 
resident  within  the  State'or  country  where 
the  suit  is  brought;  for  in  all  suits  in 
Equity,  the  primary  decree  is  in  pefsnnatn 
and  not  in  rem.  2  Story  Eq.  Jur.  §  744; 
Johnson  v.  Petrie,  10  Siimner's  Yes.  164, 
note;  Wharton  v.  May,  5  ib.  71,  note  (a); 


Wood  V.  Warner,  2  Mc Carter  (N.  J.),  81; 
Massie  v.  Watts,  6  Cranch,  148, 158 ;  Ward 
r.  Arredondo,  1  Hopk.  213 ;  Mead  t'.Mei  ritt, 
2  Paige.  402;  Dehon  v.  Foster,  4  Allen, 
545;  Mitchell  v.  Bunch,  2  I'aige,  615; 
Sutphen  v.  Fowler,  9  Pa^ge,  282;  Great 
Falls  Manuf  Co.  v  Worsier,  23  N.  H.462; 
Stephenson  v.  Davis,  56  Maine,  75.  In  re- 
lation to  the  eflect  of  a  decree  as  a  lien  on 
property,  =.ee  post,  1033,  note. 

But  a  decree  in  Equity  substantiall3'  of 
the  nature  of  a  decree  of  foreclosure,  is  not 
an  absolute  decree  in  personam,  which  will 
merge  the  original  di^bt,  or  support  an  ac- 
tion of  debt.  Manlej"  v.  Shison,  2S  Vt. 
346.  No  personal  decree  can  be  made 
against  an  absent  debtor,  unless  he  ap- 
pears. If  he  does  appear,  there  may 
be  a  personal  decree,  and  a  dec'ee  sub- 
jecting the  attached  efl'ects.  O'Brien  v. 
Stephens,  11  Graft.  (Va.)  610. 

1  Gilb.  For.  Eom.  86. 

2  Ibid. 

3  See  Wharam  v.  Broughton,  1  Ves.  S. 
182. 
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sentative  of  the  party,  but  it  cannot  be  revived  against  his  heir, 
unless  the  real  estate  is  the  subject  of  the  suit  ;^  so  that,  after  the 
death  of  the  defendant,  the  proceeding  by  sequestration  may  be  a 
very  inefficient  means  of  enforcing  the  demand,  and  certainly  is 
not  equal  in  effect  to  a  judgment  at  Law.  It  is  true,  that  a  decree 
has  the  same  authority  to  bind  the  personal  assets  as  a  judgment 
at  Law ;  ^  but  as  the  lien  of  the  judgment  came  in  by  the  Statute 
of  Westminster,  13  Edw.  L  c.  18,  which  only  gives  an  elegit  for  a 
moiety  of  the  land  in  satisfaction  of  the  debt,  that  statute  could 
give  no  authority  to  lay  a  sequestration  on  the  real  estate  for  a 
mere  personal  duty,  where  the  heir  is  not  bound  in  the  covenant : ' 
so  that,  in  cases  where  the  land  is  not  the  subject-matter  of  the 
suit,  a  decree  in  Equity  woidd  not,  according  to  the  Law  as  it 
existed  before  the  1  &  2  Vic.  c.  110,  have  the  same  effect  as  a 
judgment  at  Law,  in  binding  the  real  estate.  The  Law,  in  this 
respect,  has,  however,  been  altered  by  the  above  statute :  *  under 
which,  decrees  and  orders  in  Chancery,  and  orders  in  lunacy, 
whereby  any  sum  of  money,  or  any  costs,  charges,  or  expenses  are 
payable  to  any  person,  have  the  effect  of  judgments  in  the  superior 
court's  of  common  law ;  ^  and  the  persons  to  whom  any  such 
moneys  are  payable,  are  deemed  judgment  creditors  within  the 
meaning  of  the  Act.®  But  the  Act  directs  that  no  decree  or  order 
shall,  by  virtue  of  that  Act,  affect  any  lands,  tenements,  or  hered- 
itaments, as  to  purchasers,  mortgagees,  or  creditors,  unless  and 
until  a  memorandum  or  minute,  containing  the  name  and  the  usual 
or  last  known  place  or  abode,  and  the  title,  trade,  or  2)rofession  of 


Ch.  XXVI. 

§6. 


1  Gilb.  For.  Rom.  86. 

2  Morrice  v.  Bank  of  England,  Ca.  t. 
Talb.  218,  222;  3  P.  Wms.  401,  n.  (F);  3 
Swanst.  573,  576;  Martin  v.  Martin,  1  Ves. 
S.  214;  Joseph  v.  Mott,  Prec.  in  Cha.  79; 
Bishop  V.  Godfre}',  ih.  179;  Searle  v.  Lane, 
2  Vern.  37,  88,  89;  Freem.  103;  Grey  v. 
Chiswell,  9  Ves.  125. 

3  Gilb.  For.  Rom.  87;  Bligh  v.  Lord 
Darnlev,  2  P.  Wms.  621 ;  Astley  «.  Powis, 
IVes. 'S.  496;  Mildred  v.  Robinson,  19 
Ves.  585,  588. 

4  Sect.  18 ;  Sugd.  V.  &  P.  524 ;  Shel- 
ford's  R.  P.  Acts,  579 ;  1  Prideaux  Conv. 
107. 

5  Thompson  v.  Brown,  4  John.  Ch.  636 
Decrees,  in  New  York,  are  liens  on  real 
estate  only  from  the  time  of  being  dock- 
eted, not  from  the  period  of  enrolment. 
Norton  v.  Talmadge,  3  Edw.  Ch.  310;  see 
Dawson  v.  Scriven,  1  Hill  Ch.  (S.  C.)  177. 

A  decree  for  alimony,  to  be  paid  in  in- 
stalments, does  not  operate  as  a  lien  upon 
the  real  estate  of  the  defendant  in  Ohio, 
unless  made  a  charge  thereon  by  the  de- 
cree itself.  Olin  v.  HungerforJ,  10  Ohio, 
268. 

A  decree  in  one  State  cannot  operate 
upon  the  title  to  land  in  another  State; 


but  having  jurisdiction  of  the  person,  the 
Court  may  enforce  its  decree.  Caninarton 
r.  Brents,  1  M'Lean,  167 ;  Watts  v.  Wad'lle, 
IM'Lean,  200;  2  Storv  Eq.  Jur.  §§  734, 
735;  Willis  v.  Cowper,2  Ohio,  124;  Henry 
V.  Doctor,  9  Ohio,  49. 

South  Carolina.  A  decree  in  Equity 
for  the  payment  of  mone}%  constitutes  a 
lien  on  land,  similar  to  that  of  a  judgment 
at  Law,  so  as  to  bind  it  in  the  ha'ids  of  a 
purchaser,  who  has  not  gained  a  title  under 
the  Statute  of  Limitations.  Blake  v.  Hey- 
wood,  1  Bailey  Eq.208;  Woildrop?'.  Price, 
3  Desaus.  206.  The  lien  of  such  decree 
commences  from  the  dnj'  on  which  it  is 
delivered  to  the  commissioner,  and  is  filed 
bv  him.  Dawson  v.  Scriven,  1  Hill  Ch. 
177. 

6  The  25th  section  of  the  Probate  Acts 
(20  &  21  Vic.  c.  77)  does  not  constitute  an 
order  of  the  Probate  Court,  for  payment  of 
monev,  a  judgment  debt.  Pr;itt  c.  Bull,  1 
De  G",  J.  &  S.  141;  9  Jur.  N.  S.  239;  4 
Giff.  117;  9  Jur.  N.  S.  40.  Nor  does  the 
52d  section  of  the  Divorce  Act  (20  &  21 
Vic.  c.  85)  so  constitute  an  order  of  the 
Divorce  Court.  Ex  parte  Iloldc-n,  13  C. 
B.N.  S.  641;  9  Jur.  N.  S.  948. 


Remedied  by 
1  &  2  Vic.  c. 
110,  §  18. 


Registration 
of  decrees 
and  orders : 

1  &  2  Vic.  c. 
110,  §  19. 
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Ch.  XXVI.  the  person  whose  estate  is  intended  to  be  affected  thereby,  and 
tlie  Court  and  title  of  the  cause  or  matter  in  which  such  decree  or 
order  shall  have  been  obtained  or  made,  and  the  date  of  such 
decree  or  order,  and  the  account  of  the  debt,  damages,  costs, 
or  moneys  thereby  recovered  or  ordered  to  be  paid,  has  been  left 
with  the  Senior  Master  of  the  Court  of  Common  Pleas  at  West- 
minster :  wlio  is  directed  forthwith  to  enter  the  same  in  a  book,  in 
alphabetical  order,  by  the  name  of  the  pei'son  whose  estate  is 
intended  to  be  affected  thereby.^ 

2  &  3  Vie.  c.        Later  statutes  provide :  that  every  such   registered  decree  or 

11,  §§  4,  5.  order  shall,  after  the  expiration  of  five  years  from  the  entry  thereof, 
be  void  against  lajids,  tenements,  or  other  hereditaments,  as  to 
purchasers,  mortgagees,  or  creditors,  unless  a  like  memorandum  is 
again  left  with  the  Senior  Master  within  five  years  before  the 
execution  of  the  conveyance  or  other  instrument  vesting  or  ti'ans- 
ferring  the  legal  or  equitable  right  or  interest  in  or  to  any  such 
purchasers  or  mortgagees  for  valuable  consideration,  or,  as  to 
creditors,  within  five  years  before  their  rights  accrued,  and  so 
toties  qtioties,  at  the  expiration  of  every  succeeding  fi^'e  years  ;  ^ 
that,  as  against  purchasers  and  mortgagees  without  notice  thereof, 
no  such  decree  or  order  shall  bind  or  affect  any  lands,  tenements, 
or  hereditaments,  further  or  otherwise,  although  duly  registered, 
than  a  duly  docketed  judgment  would  have  bound  them,  before 

3&4Vic.  c.    the  Statute   1  &  2  Vic.  c.  110;^   and  that  no  decree  or  order, 

go   s  2  ■  18  &  . 

19' Vic' c.  15,   by  virtue  of  that  Act,  or  wliich  might  be  registered  thereunder, 
§§  4,  5.  shall  affect  any  lands,  tenements,  or  hereditaments  at  Law  or  in 

Equity,  as  to   purchasers,   mortgagees,   or   creditors,   unless   and 
until  the  memorandum  therein  mentioned  is  left  with  the  proper 
oificer :    any  notice  of  any  such   decree  or   order   notwithstand- 
ing.^ 
Writs  of  If  the  decree  or  order  has  been  made  since  the  23d  of  July, 

exeoiuion:       I860,  a  boud  fide  purchaser  for  valuable  consideration,  or  a  mort- 
c.  .38,  §§  1,       gagee,  and  whether  with  or  Avithout  notice,  will  not  be  affected, 
'    ■  unless  a  writ  or  other  process  of  execution  has  also  been  issued 

and  registered,  and  executed  and  put  in  force  within  three  calendar 
months  fi"om  the  time  when  it  was  registered ;  ^  such  registry  is  to 

1  1  &  2  Vic.  c.  110,  §  19,  Beavan  v.  528;  Shelford's  R.  P.  Acts,  590,  605;  1 
Earl  of  Oxford,  6  De  G.,  M.  &  G.  492;    1       Prideaux's  Conv.  108,  109. 

Jiir.  N.  S.  1121;  Hargrave  v.   Hargrave,  3  2  &  3  Vic.  c.  11,  §  5;  Sugd.  V.  &  P. 

23  Beav.  484;  Sugd.  V.  &  P.  528;    Shel-  533;    Shelford's  R.  P.   Acts,  694;  1  Pri- 

ford's  R.  P.  Acts,  591;  1  Prideaux's  Conv.  deaux's  Conv.  109. 

108.  4  3  &  4  Vic.  c.  82,  §  2;  18  &  19  Vic. 

2  2  &  3  Vic.  c.  11,  §  4.  By  18  &  19  c.  15,  §§  4,  5;  Sugd.  V.  &  P.  533,  534; 
Vic.  c  15,  §  6,  the  circumstance  that  more  Shelford's  R.  P.  Acts,  601,605;  1  Pri- 
than  five  years  have  expired  since  the  last  deaux's  Conv.  109. 

previous   registration   is   rendered  imma-  5  23  &  24  Vic.  c.  38,  §§  1,  2,5;    Sugd. 

teri;il  as  to  purchasers,  mortgagees,   and  V.  &P.  529;  Shelford's  R.  P.  Acts,  610; 

creditors,  becoming  such  within  tive  years  1  Prideaux's   Conv.    110.      By  §  3,  pro- 

from  the  registration.     See  Sudg.  V.  &P.  vision  is  made  for  the  protection  of  heirs. 
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be  made  by  a  memorandum  refemng  to  the  decree  or  order  already- 
registered,  so  as  to  connect  the  registry  of  the  writ  or  process 
therewith ;  the  memorandum  must  be  left  with  the  Senior  Master : 
who  will  forthwith  enter  the  particulars  in  a  book,  in  alphabetical 
order,  by  the  name  of  the  creditor,  and  also  the  date  of  leaving 
the  memorandum.^ 

Where,  however,  the  decree  or  order  has  been  made  since  the 
29th  of  July,  1864,  no  land  will  be  affected  by  it,  until  such  land 
has  been  actually  delivered  in  execution  by  virtue  of  a  writ  of 
elegit  or  otherwise,  in  pursuance  thereof;  and  every  writ  or  other 
process  of  execution  must  be  registered  in  the  manner  provided 
by  the  Stat.  23  &  24  Vic.  c.  38;  but  in  the  name  of  the 
debtor,  instead  of  the  creditor ;  and  no  other  or  prior  registra- 
tion of  the  decree  or  order  is  to  be  necessary  for  any  purpose ; 
and  no  reference  to  any  such  prior  registration  is  required  to  be 
made  in  the  memorandum  to  be  left  for  registry  with  the  Senior 
Master.2 

To  obtain  the  registry  or  re-registry  of  a  decree  or  order,  or 
the  registry  of  a  writ  of  execution,  under  the  provisions  of  the 
before-mentioned  Acts,  a  memorandum,  containing  the  particulars 
thereby  required,  must  be  prepared  by  the  party  seeking  registra- 
tion or  his  solicitor,  and  be  engrossed  on  parchment.^  The 
memorandum  must  then  be  left  with  the  Senior  Master  of  the 
Court  of  Common  Pleas;*  and  the  person  leaving  it  will  be 
required  to  sign  an  acknowledgment  of  having  left  it,  and  to  take 
a  receipt  for  it.^  A  separate  memorandum  is,  required  for  every 
defendant  or  other  person  whose  estate  is  intended  to  be  affected.^ 

A  satisfaction  or  discharge  of  the  registry  of  any  decree,  order, 
or  writ  of  execution  may  be  procured,  in  the  manner  before  ex- 
plained in  treating  of  a  lis  pendens^ 

In  order  that  decrees  and  orders  in  Chancery  may  operate  as 
judgments,  they  must  be  strictly  decrees  and  orders  for  payment 
of  a  sum  of  money :  which  must  be  ordered  to  be  paid  to  some 


Ch.  XXVI. 

§6. 


Effect  of  27 
&  28  Vic.  c. 
112. 


Registration 
and  re-regis- 
tration: how 
obtained. 


Satisfaction 
on  the  regis- 
ter: how 
procured. 

What  de- 
crees and 
orders  are 
within  the 
Acts. 


executors,  and  administrators  ajrainst 
unregistered  judgments;  but  it  has  been 
held,  that  judgments  against  executors  or 
administrators  retain  priority,  although  not 
registered  under  this  Act.  Jennings  v. 
Eigby,  33  Beav.  198;  9  Jur.  N.  S.  1144. 
The  23  &  24  Vic.  c.  38  is  not  retrospective 
so  as  to  viirv  antecedently  existing  rights. 
Evans  v.  Williams,  2  Dr.  &  Sm.  324. 

1  23  &  24  Vic.  c.  38,  ^  2;  Sugd.  V  & 
P.  530;  Shelford's  R.  P.  Acts,  611;  1 
Prideaux's  Conv.  111. 

2  27  &  28  Vic.  c.  112,  §§  1-3 ;  see  Re.  Isle  of 
Wight  Ferrv  Company,  11  Jur.  N.  S.  279, 
V.  C.  VV.;  Thornton  v.  Finch,  4  Giff.  515; 
Thomas  v.  Cross,  11  Jur.  N.  S.  384 ;  13  W. 
E.  647,  V.  C.  K. ;  2  Dr.  &  Sm.  423. 


3  For  form  of  memorandum,  see  Vol. 
III. 

4  At  his  office  in  Rolls  Garden. 

5  Pask,  12. 

6  Md.  A  fee  of  5.«.  is  payable  for  every 
original  entry  of  a  decree  or  order.  1  &  2 
Vic.  c.  110,  §  19;  and  Is.  for  every  re- 
entry thereof;  2  &  3  Vic.  c  11,  §  4.  "The 
fee  for  the  registrv  of  a  writ  of  execution 
is  5s. ;  23  &  24  Vic.  c.  38,  §  2.  The  fee 
for  a  search  is  Is.;  1  &  2  Vic.  c.  110,  §  19; 
18  &  19  Vic.  c.  15,  §  13;  23  &  24  Vic. 
c.  38,  §  2;  see  Proctor  *.  Cooper,  18  Jur. 
444,  V.  C.  K.,  as  to  notice  acquired  by 
search. 

7  Ante,  pp.  400,  401.  For  forms  of  ac- 
knowledgment, petition,  and  consent,  see 
Vol.  III. 
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Judgments 
to  be  a  direct 
charge  upon 
real  estate. 


Remedies  of 
judgment 
creditors  in 
Equity; 


person ;  therefore,  an  order  that,  in  taking  the  account  against  an 
executor,  lie  should  be  charged  with  a  sum  of  money,  was  held 
not  to  operate  as  a  judgment.^  And  so,  the  certificate  of  a 
Judge's  Chief  Clerk  of  an  amount  due,  does  not  operate  as  a 
judgment,  although  the  certificate  has  been  approved  by  the 
Judge.^  So  also,  a  decree  for  an  account  of  what  is  due  in 
respect  of  an  annuity,  and  for  payment  of  the  amount  found  due, 
does  not  operate  as  a  judgment.*  But  where,  in  a  suit  for  specific 
performance,  a  decree  was  made,  directing  the  amount  of  interest 
to  be  computed,  and  the  costs  to  be  taxed,  and  the  payment  of 
the  purchase-money,  with  interest  and  costs,  when  ascertained, 
it  was  held  that  it  operated  as  a  judgment.*  A  decree,  directing 
payment  to  the  credit  of  a  cause,  is  not  a  decree  for  payment 
of  a  sum  of  money,  within  the  Act.^  Where,  therefore,  it  is 
desired  in  such  a  case,  to  register  the  decree  as  a  judgment,  the 
form  of  the  decree  should  be  to  order  jDayment  to  the  plaintiff,  or 
some  other  party  to  the  cause,  and  that  he  pay  the  money,  when 
received,  into  Court.^ 

A  judgment  duly  entered  up  against  any  person,  in  any  of  her 
Majesty's  Superior  Courts  at  Westminster,  operates  as  a  charge 
upon  all  lands,  tenements,  and  hereditaments  (including  lands  and 
hereditaments  of  copyhold  or  customary  tenure),  to  which  such 
person  is,  at  the  time  of  entering  up  such  judgment,  or  at  any 
time  afterwards  becomes,  entitled,  for  any  estate  or  interest  what- 
ever, at  Law  or  in  Equity,  or  over  w^hich  such  person,  at  the  time 
of  entering  up  such  judgment  has,  or  at  any  time  afterwards  shall 
have,  any  disposing  power  which  he  might,  without  the  assent  of 
any  other  person,  exercise  for  his  own  benefit ;  and  is  binding  as 
against  the  person  against  whom  judgment  is  so  entered  up,  and 
against  all  persons  claiming  under  him  after  such  judgment :  and 
is  also  binding  as  against  the  issue  of  his  body,  and  all  other 
persons  whom  he  might,  without  the  assent  of  any  other  person, 
cut  ofi"  and  debar  from  any  remainder,  reversion,  or  other  interest, 
in  or  out  of  any  of  the  said  lands,  tenements,  and  hereditaments; 
and  every  judgment  creditor  has  such  and  the  same  remedies  in  a 
Court  of  Equity,  against  the  hereditaments  so  charged,  or  any 
part  thereof,  as  he  would  be  entitled  to,  in  case  the  person  against 
whom  such  judgment  has  been  so  entered  up  had  power  to  charge 
the  same   hereditaments,  and   had,  by  writing    under  his  hand, 


1  Garner  v.  Briess,  4  Jur.  N.  S.  230;  6 
W.  R.  378,  V.  C.  K. 

2  Earl  of  Mansfield  v.  Ogle,  4  De  G.  & 
J.  38 ;  see  al?o  Shaw  v.  Neale,  20  Beav. 
157,  174;  1  Jur.  N.  S.  666;  6  H.  L.  Ca. 
581;  4  Jur.  N.  S.  695. 

3  Chadwick  v.  Holt,  8  De  G.,  M.  &  G. 
584;  2  Jur.  N.  S.  918. 


4  Duke  of  Beaufort  v.  Phillips,  1  De  G. 
&  S.  321. 

5  Ward  V.  Shakeshaft,  1  Dr.  &  S.  269, 
272 ;  8  W.  R.  335. 

6  Wand  V.  Docker,  5  Jur.  N.  S.  1287, 
V.  C.  W.;  and  Thompson  v.  Walker,  V. 
C.  W.,  11  May,  1859,  there  cited. 
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agreed  to  charge  the  same,  with  the  amount  of  such  judgment 
debt  and  interest  thereon  ;  but  no  judgment  creditor  is  entitled  to 
proceed  in  Equity,  to  obtain  the  benefit  of  such  charge,  until  after 
the  expiration  of  one  year  from  the  time  of  entering  up  such 
judgment ;  and  no  such  charge  operates  to  give  the  judgment 
creditor  any  preference  in  case  of  the  bankruptcy  of  the  person 
against  whom  judgment  has  been  entered  up,  unless  such  judg- 
ment has  been  entered  up  one  year  at  least  before  the  bankruptcy ; 
but  the  doctrine  of  Courts  of  Equity,  whereby  protection  is  given 
to  purchasers  for  valuable  consideration  without  notice,  is  not 
altered  or  aifected.^ 

A  judgment  creditor  may  enforce  his  equitable  charge  twelve 
months  after  the  judgment  has  been  entered  up,  although  twelve 
months  have  not  elapsed  since  its  registration.^  He  may  also 
take  proceedings  to  protect  his  interest  in  the  mean  time  ;  thus,  he 
has  been  held  entitled  to  have  the  life-interest  of  his  debtor  in 
lands,  at  once  impounded  for  his  protection.^ 

It  has  recently  been  also  enacted,  that  every  creditor  to  whom 
any  land  of  his  debtor  shall  have  been  actually  delivered  in  execu- 
tion by  virtue  of  any  judgment,  and  whose  writ  or  other  process 
of  execution  shall  be  duly  registered,"*  shall  be  entitled  forth- 
with, or  at  any  time  afterwards  while  the  registry  of  such  writ  or 
process  continues  in  force,  to  obtain  from  the  Court  of  Chancery, 
upon  petition  in  a  summary  way,  an  order  for  the  sale  of  his 
debtor's  interest  in  such  land,  and  every  such  petition  may  be 
served  upon  the  debtor  only;  and  thereupon  the  Court  is  to 
direct  all  such  inquiries  to  be  made  as  to  the  nature  and  partic- 
ulars of  the  debtor's  interest  in  such  land,  and  his  title  thereto, 
as  appear  to  be  necessary  or  proper :  and  in  making  such  inquiries, 
and  generally  in  carrying  into  efiect  such  order  for  sale,  the 
practice  of  the  Court  with  respect  to  sales  of  real  estates  of 
deceased  persons  for  the  payments  of  debts  is  to  be  adopted  and 
followed,  so  far  as  the  same  may  be  found  conveniently  appli- 
cable.^    If  it  shall  appear,  on  making  such  inquiries,  that  any 


Ch.  xxvi. 

§6. 


not  cnforci- 
ble  till  one 
year  after 
judgment 
entered  up. 

In  case  of 
bankruptcy. 


Judgment 
enforcible  as 
an  equitable 
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thereof. 


1  1  &  2  Vic.  c.  110,  §  13;  andseeCarlon 
V.  Farlar,  8  Beav.  525 ;  Clare  v.  Wood,  4 
Hare,  81;  Thomas  v.  Cross,  11  Jur.  N.  S. 
384;  13  W.  R.  647,  V.  C.  K. ;  2  Dr.  &  Sm. 
423;  Sugd.  V.  &  P.  523;  Shelford's  R.  P. 
Acts,  565-672;  1  Prideaux's  Conv.  106; 
and  see  Seton,  452;  and  27  &  28  Vic. 
c.  112;  ante,  p.  1035. 

2  I  )erb}'shire,  &c.  Railway  Company  v. 
Bainbrigge,  15  Beav.  146.  As  to  the  neces- 
sity of  previouslj'  issuing  a  writ  of  elegit, 
see  Ld.  Red.  12G ;  Neate  v.  Duke  of  Marl- 
borough, 3  M.  &  C.  407,  415;  2  Jur.  76; 
Smith  V.  Hurst,  10  Hare,  30;  17  Jur.  30; 
GodfreviJ.  Tucker,  33  Beav. '280;  9  Jur. 
N.  S.  il88. 

3  Yescombe  v.  Lander,  28  Beav.  80;    5 


Jur.  N.  S.  780;  Reece  v.  Taylor,  5  De  G. 
&  S.  480 ;  Partridge  v.  Foster,  10  Jur.  N. 
S.  741,  M.  R.;  34  Beav.  1. 

4  See  ante,  p.  1034. 

5  27  &  28  Vic.  c.  112,  §  4;  the  terra 
"Judgment"  in  this  Act,  includes  regis- 
tered decrees  and  orders;  ib.  §  2.  These 
provisions  only  apply  to  judgments  sub- 
sequent to  the  Act.  Re  Isle  of  Wight 
Ferry  Company,  11  Jur.  N.  S.  279,  V.  C. 
W.  For  form  of  order,  see  He  Ventnor 
Harbor  Co.,  1  W.  N.  9,  V.  C.  W.;  Jie 
Hull  &  Hornsea  Railway  Co.,  L.  R.  2  Eq. 
262,  V.  C.  W. ;  Re  Bishop's  Waltham 
Railwav  Co.,  14  W.  R.  1008,  M.  R.;  15 
W.  R.  96,  L.  JJ. 
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are  other 
creditors, 
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Other  debt  due  on  any  judgment,  statute,  or  recognizance  is  a 
charsre  on  such  land,  the  creditor  entitled  to  the  benefit  of  such 
charge  (whether  prior  or  subsequent  to  the  charge  of  the  peti- 
tioner) is  to  be  served  with  notice  of  the  order  for  sale,  and  after 
such  service  is  to  be  bound  thereby,  and  is  to  be  at  liberty  to 
attend  the  proceedings  under  the  same,  and  to  have  the  benefit 
thereof;  and  the  proceeds  of  such  sale  'are  to  be  distributed  among 
the  persons  who  may  be  found  entitled  thereto,  according  to  their 
respective  priorities,^  and  every  person  claiming  any  interest  in 
such  land  through  or  under  the  debtor,  by  any  means  subsequent 
to  the  delivery  of  such  land  in  execution  as  aforesaid,  is  to  be 
bound  by  eveiy  such  order  for  sale,  and  by  all  the  proceedings 
consequent  thereon.^ 

If  any  person  against  whom  any  judgement  shall  have  been 
entered  up  in  any  of  her  Majesty's  Superior  Courts  at  Westminster, 
is  interested  in  any  government  stock,  funds,  or  annuities,  or  any 
stock  or  shares  of  or  in  any  pubUc  company  in  England  (whether 
incorporated  or  not,^  standing  in  his  own  name  in  his  own  right, 
or  in  the  name  of  any  person  in  trust  for  him,  or  in  the  name  of 
the  Accountant-General  of  the  Court  of  Chancery,  or  is  interested 
in  the  interest,  dividends,  or  annual  produce  thereof,*  a  Judge  of 
one  of  the  Superior  Courts  may,  on  the  application  of  any  judg- 
ment creditor,  order  that  such  stock,  fiinds,  annuities,  or  shares, 
or  the  interest,  di\'idends,  or  annual  produce  thereof,^  or  such  of 
them,  or  such  part  thereof  respectively,  as  he  thinks  fit,  shall  stand 
charged  with  the  payment  of  the  amount  for  which  judgment  has 
been  so  recovered  and  interest  thereon;  and  such  order  entitles 
the  judgment  creditor  to  all  such  remedies  as  he  ^\ovld  have  been 
entitled  to  if  the  charge  had  been  made  in  his  favor  by  the  judg- 
ment debtor ;  biit  no  proceedings  can  be  taken  to  have  the  benefit 
of  the  charge,  until  after  the  expiration  of  six  calendar  months 
from  the  date  of  the  order.^ 

In  order  to  prevent  any  person,  against  whom  judgment  has 
been  obtained,  from  transferring,  receiving,  or  disposing  of  any 
stock,  funds,  annuities,  or  shares,  thereby  authorized  to  be  charged 
for  the  benefit  of  the  judgment  creditor,  the  order  will  be  made, 
in  the  first  instance,  ex  parte,  and  ^vithout  any  notice  to  the  judg- 
ment debtor,  and  is  an  order  to  show  cause  only :  and  where  any 
government  stock,  funds,  or  annuities,  standing  in  the  name  of 
the  judgment  debtor  in  his  own  right,  or  in  the  name  of  any 
person  in  trust  for  him,  is  to  be  afiected  by  the  order,  it  restrains 

1  27  &  28  Vic.  c.  112,  §  5.  6  1  &  2  Vic.  c.  110,  §  14;  3  &  4  Vic. 

2  lb.  §  6.  c.  82,  §  1 ;  see  Shelford's  R.  P.  Acts,  572- 

3  Macintvre  v.  Connell,  1   Sim.  N.  S.       575,  601. 

225;  15  Jur.  529.  6  1  &  2  Vic.  c.  110,  §  14;  3  &  4  Vic. 

4  3  &  4  Vic.  c.  82,  §  1.  c.  82,  §  1. 
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the  Bank  of  England  fi-om  permitting  a  transfer  of  such  stock,  or    Ch.  ^^VI. 
payment  of  the  interest,  dividends,  or  annual  produce  thereof  in    ^  '  _, 

the  mean  time,  and  until  such  order  is  made  absolute  or  discharged  ;   ^^^  restrains 
and  where  any  stock  or  shares  of  or  in  any  public  'company,  stand-  the  Bank,  or 
ing  in  the  name  of  the  judgment  debtor  in  his  own  right,  or  in  Pnyl^from" 
the  name  of  any  person  in  trust  for  him,  is  or  are  to  be  affected  making 
by  the  order,  it  in  like  manner  restrains  such  pubUc  company 
fi'om  permitting  a  transfer  thereof.^    If,  after  notice  of  the  order  Consequences 
to  the  person  or  persons  to  be  restrained  thereby,  or,  in  case  of  them.^*^     ^ 
corporations,  to  any  authorized  agent  of  such  corporation,  and 
before  the  same  order  is   discharged  or  made  absolute,  the  cor- 
poration or  person  or  persons  permit  any  such  transfer  to  be  made, 
then  and  in  such  case  the  corporation  or  person  or  persons,  so 
permitting  such  transfer,  will  be  liable  to  the  judgment  creditor 
for  the  value  or  amount  of  the  property  so  charged  and  so  trans- 
ferred, or  such  part  thereof  as  may  be  sufficient  to  satisfy  his  judg- 
ment ;  and  no  disposition  of  the  judgment  debtor,  in  the  mean  time, 
will  be  valid  or  effectual  as  against  the  judgment  ci-editor;  and   Order  made 
unless  the  judgment  debtor,  within  a  time  to  be  mentioned  in  the  uni^gg  ^' 
order,  shows  sufficient  cause  to  the  contrary,  the  order  will,  after  sufficient 

-_  .  ,  „  !•!  .IT  !•,.  cause  shown. 

proof  of  notice  thereof  to  the  judgment  debtor,  his  attorney  or 

agent,  be  made  absolute  ;  and  the  Judge  has,  upon  the  application  discharge  or 

of  the  judgment  debtor,  or  any  person  interested,  full  power  to   "^^  °^  ^'"' 

discharge  or  vary  the  order,  and  to  award  such  costs,  as  he  may 

think  fit.2 

Where  a  charging  order  on  a  fund  of  personalty,  whether  in  Court  Charging 
or  not,  is  sought  for  the  pui-pose  of  giving  effect  to  a  decree  or  J^^  niadtfm 
order  made  in  Chancery,  such  order  may  be  made  by  the  Court  of  Equity,  in 
Chancery,^  or  by  any  Judge  thereof,  whether  the  cause  or  matter  or  order. 
in  which  the  decree  or  order  has  been  made  is  attached  to  his 
Court  or  not,  and  although  the  suit  has  abated  ;  and  the  application 
need  only  be  entitled  in  the  matter  of  the  Act  or  Acts  under  which 
the  ai^plication  is  made.* 

If  the  charging  order  is  required  to  give  effect  to  a  judgment  at  And  in  aid 
Law,  ujion  a  fund  in  Court,  it  should  be  made  by  a  Common  Law  menl  at^Law 
Judge  at  Chambers  :  ^   the   Court  of  Chancery  having  no  juris-  j^y^'iiot^a^*^'^' 
diction  to  make  such  an  order.^    As,  however,  the  Accountant-  charging 
General,  being  merely  the  agent  of  this  Court,  does  not  admit  any  be  made! 

1  1  &  2  Vic.  c.  110,  §  15;  3  &  4  Vic.  954,  No.  1;  955,  No.  2;  Chadwick  t?.  Holt, 
C.  82,  §  1.  8  De  G.,  M.  &   G.  584;  2  Jur.  N.  S.  918; 

2  1  &  2  Vic.  c.  110,  §  15;  Shelford's  R.  Wells  v.  Gibbs,  22  15eav.  204;  Attorney- 
P.  Acts,  576,  577;  and  as  to  the  effect  of  General  r.  Corporation  of  Thetford,  8  W. 
§§  14,  15,  see  Warburton    v.  Hill,    Kay,  K.  467 ;  Seton,  955,  No.  5,  V.  C.  W. 

470.  *  Lord  Hastings  v.  Beavan,  10  W.  R. 

8  See  Stanley  v.  Bond,   7   Beav.   3S6;  206,  L.  JJ. 

Seton,  955,  No'  3;  Bristed  v.  Wilkins,  3  5  Chitty's  Arch.  539. 

Hare,  235;  Reece  v.  Taylor,  5  De  G.  &  S.  6  Miles  v.  Preslaud,  4  M.  &  C.  431;  2 

480;  Westby  v.  Westby,  i6.  516;   Seton,  Beav.  300, 
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When  a  stop 
order  is  nec- 
essary. 


Application 
for  charging 
order:  how 
made. 


other  notice  than  an  order  thereof,^  an  application  should  be  made, 
in  such  case,  to  the  Court  for  a  stop  order  upon  the  fund,  as  aux- 
iliary to  the  charging  order.^  Where,  therefore,  a  charging  order 
on  a  fund  in  Coui-t,  in  favor  of  a  judgment  creditor,  had  been  made 
absolute  at  Law,  a  second  charging  order,  which  had  been  obtained 
from  the  Court  of  Chancery,  was  set  aside  as  irregular :  the  proper 
course,  in  such  case,  being  to  apply  for  a  stop  order.^ 

Where  the  fiind  sought  to  be  charged  is  in  Court,  a  stop  order 
must  be  obtained,  to  complete  the  creditor's  title :  *  notice  of  the 
charging  order  to  the  Accountant-General  being  of  no  avail  against 
a  stop  order  afterwards  obtained  by  a  subsequent  purchaser  without 
notice.5  ^^  equitable  assignee  of  a  trust  fund,  will,  although  no 
notice  of  the  assignment  has  been  given  to  the  trustees,  have 
priority  over  a  judgment  creditor  of  the  assignor,  who  has  obtained 
a  charging  order  subsequently  to  the  assignment ;  for,  as  between 
the  assignor  and  assignee,  the  title  of  the  latter  is  complete  Avith- 
out  notice,  and  only  the  interest  which  the  debtor  had  at  the  date 
of  the  order  can  be  charged.®  A  soHcitor's  lien  for  his  costs,  upon 
a  fimd  in  Court  which  has  been  recovered  by  his  exertions,  has 
priority  over  a  charging  order  obtained  by  a  judgment  creditor  of 
his  client.'^  Where  the  charging  order  is  made  by  the  Court  of 
Chancery,  the  stop  order  may,  it  would  appear,  be  added  to  the 
orders  7iisi  and  absolute.® 

An  application  for  a  charging  order  is  usually  made  by  petition ; 
but  has  sometimes  been  entertained  on  summons.  The  application 
is,  as  we  have  seen,®  made  ex  parte  in  the  first  instance ;  and 
should  be  supported  by  affidavit  or  other  evidence  of  the  title  of 
the  applicant  to  the  debt,  and  of  the  debtor's  title  to  or  interest  in 
the  property  soixght  to  be  charged.^"  If  the  fund  is  in  Court,  the 
Accountant-General's  certificate  thereof  will  also  be  required.  The 
order  made  on  such  application  usually  directs,  that  the  fund  in 
question  stand  charged  with  the  payment  to  the  applicant  of  the 
debt  and  interest:  unless  the  debtor,  within  the  time  therein  speci- 
fied after  service  of  the  order,^^  shows  good  cause  to  the  contrary ; 


1  See  Warburton  v.  Hill,  Kay,  470. 

2  Hulkes  V.  Day,  10  Sim.  41;  4  Jur. 
1125;  Courtoy  r. 'Vincent,  21  L.  J.  Ch. 
291,  M.  R. 

3  Re  No  well,  9  Jur.  N.  S.  788;  11  W. 
R.  896,  V.  C.  K. 

4  Miles  V.  Presland,  and  Hulkes  v.  Day, 
uU  suj).;  Whitfield  v.  Pricket,  13  Sim. 
259;  Watts  v.  Jetteryes,  3  M'N.  &  G.  372, 
375;  15  Jur.  783;  Warburton  v.  Hill,  and 
Lord  Hastings  t'.  liosivan.ubi  sup. ;  Thomas 
V.  Cross,  2  Dr.  &  Sm.  423;  11  Jur.  N.  S. 
384. 

5  Warburton  v.  Hill,  ubi  sup. 

6  Scott  V.  Lord  Hastings,  4  K.  &  J.  633; 
5  Jur.   N.   S.  240;    and  see  Brearcliff  f. 


Dorrington,  4  De  G.  &  S.  122;  14  Jur. 
1101 ;  Lane  v.  Jackson,  20  Beav.  535 ;  Day 
V.  Day,  23  Beav.  391 ;  3  Jur.  N.  S.  403;  1 
De  G."  &  J.  144;  3  Jur.  N.  S.  782. 

7  Haymes  f.  Cooper,  10  Jur.  N.  S.  303; 
12  W.  R.  539,  M.  R.,  33  Beav.  431. 

8  Seton,  954,  No.  1,  958. 

9  Ante,  p.  1038. 

10  See  Wood  v.  Vincent,  4  Beav.  419, 
Quarman  v.  Williams,  5  Beav.  133;  Lam- 
bert V.  Hutchinson,  13  L.  J.  Ch.  336, 
M.  R. 

11  In  Bloxam  v.  Hopkin^on,?  W.  R.  606, 
M.  R  ,  cause  was  directed  to  be  shown  on 
the  first  seal  after  the  expiration  of  two 
clear  days  from  the  service  of  the  order. 
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and  it  restrains,  in  the  mean  time,  any  dealing  with  the  fund,  with- 
out notice  to  the  applicant  if  the  fund  is  in  Court,  or  absolutely  if 
it  is  not.^  The  order  nisi^  when  passed  and  entered,  should  be 
served  on  the  debtor,  his  attorney,  or  agent ;  ^  and  be  lodged  with 
the  Accountant-General,  if  it  affects  a  fund  in  Court ;  and  be  served 
upon  the  Chief  Accountant  of  the  Bank  of  England,  if  it  affects  any 
government  stock  not  in  Coui-t ;  and  where  it  affects  stocks  or 
shares  of  any  public  company,  it  should  be  served  on  the  authorized 
agent  thereof.*^ 

At  the  time  limited  for  showing  cause  against  the  order,  if  the 
debtor  appears,  the  order  may  be  discharged,*  or  made  absolute  ;  ^ 
if  he  does  not  appear,  it  -will  be  made  absolute,  on  production  of  an 
affidavit  of  due  service  thereof;  ®  and  the  order  absolute  must  be 
served  in  like  manner  as  the  order  nisi. 

A  stop  order,  in  aid  of  a  charging  order  at  Law,  may  be  applied 
for  by  summons,  if  the  debtor  joins  in,  or  will  appear  and  consent 
to  the  application ;  "^  otherwise,  the  application  must  be  made  by 
special  petition,^  which  must  be  served  on  the  debtor ;  ®  but  not 
on  parties  to  the  cause,  or  persons  interested  in  parts  of  the  funds 
not  sought  to  be  affected,^"  The  application  must  be  supported  by 
production  of  the  charging  order  absolute,  and  by  an  affidavit  or 
other  evidence  showing  the  debtor's  title  to  or  interest  in  the  fund," 
and  the  Accountant-General's  certificate  of  the  fund  being  in  Court. 
If  the  debtor  does  not  appear,  an  affidavit  of  service  of  the  petition 
will  be  required.^^  The  order,  when  completed,  or  an  office  copy, 
should  be  lodged  with  the  Accountant-General :  until  this  is  done, 
the  stop  order  does  not  take  effect.-^^ 

Although  a  judgment  creditor  cannot  proceed  in  Equity  to  ob- 
tain the  benefit  of  his  charge  on  a  fund  until  after  the  expiration 
of  six  calendar  months  fi-om  the  date  of  the  charging  order,"  he 
may  take  proceedings  to  protect  his  interest  in  the  mean  time.^^ 
Thus,  he  has  been  held  entitled  to  an  order  in  the  mean  time  to 
restrain  the  debtor  from  receiving  the  dividends  on  the  fund 
charged.^®     The  Court  will  not,  on  the  petition  of  a  judgment 


Ch.  XXVI. 

§6. 


Order  nisi. 


1  For  forms  of  order  nisi,  see  Seton,  954, 
No.  1;  955,  Nos.  3,  5;  956,  No.  6;  and 
for  forms  of  petition,  summons,  and  affi- 
davit, see  Vol.  III. 

2  1  &  2  Vic.  c.  110,  §  15,  ante,  p  1039;  Re 
Paragon  and  Spero  Mining  Company,  8 
Jur.  N.  S.  11 ;  10  W.  R.  76,  V.  C.  W. ;  Re 
East  of  England  Bank,  6  N.  R.  81,  V. 
O.K. 

3  1  &  2  Vic.  c.  110,  §  15,  ante,  p.  1039. 

4  See  Stanley  v.  Bond,  8  Beav.  50; 
Seton,  955,  No.  4. 

■J  For  form  of  order  absolute,  see  Seton, 
955,  No.  2. 
6  For  form  of  affidavit,  see  Vol.  III. 
">  Seton,  953. 


8  For  forms  of  summons  and  petition, 
see  Vol.  III. 

3  Parsons  v.  Groome,  4  Beav.  521. 

10  Ord.  XXVI.  2. 

11  Wood  V.  Vincent,  4  Beav.  419;  Quar- 
man  v.  Williams,  5  Beav.  133 ;  Lambert  v. 
Hutchinson,  13  L.  .1.  Ch.  336,  M.  R. 

12  For  form  of  affidavit,  see  Vol.  III. 

13  Seton,  953  ;  and  see  post,  Chap. 
XXXVIl.  §  3,  Stop  Orders. 

1^  1  &  2  Vic.  c.  110,  §  14,  ante,  p.  1038. 

15  Bristed  v.  Wilkins,  3  Hare,  235,  239; 
Reece  v.  Taylor,  5  De  G.  &  S.  480;  Watts 
V.  Jefferyes,  3  M'N.  &  G.  422,  424;  15  Jur. 
435. 

16  Watts  V.  Jefferyes,  vhi  sup. 


Order  abso- 
lute. 


Stop  order  in 
aid  of  charg- 
ing order  at 
Law : 
how  ob- 
tained. 


Judgment 
creditor  may 
proceed  to 
protect  his 
interest,  be- 
fore statutory 
period  for 
enforcing  it. 

Fund  will  not 
be  ordered 
out  on  peti- 
tion, unless 
debtor  con- 
sents. 
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Ch.  XXVI. 

§7. 


Judgment 
creditor,  by 
arresting 
debtor  under 
an  attach- 
ment, will  not 
lose  his  stat- 
tutory 
charge. 
Judgment 
debts  to 
carry  inter- 
est, at  4  per 
cent. 


creditor  who  has  obtained  a  charging  order,  direct  the  fund  to 
which  it  has  been  aj^phed  to  be  paid  out  to  him,  without  the  judg- 
ment debtor's  consent.^ 

A  judgment  creditor  who  has  obtained  a  judgment  at  Law, 
loses  the  benefit  of  his  charge  by  arresting  the  defendant ;  ^  but  an 
arrest,  under  an  attachment  in  Chancery,  has  not  the  same  eifect,^ 

Every  judgment  debt  carries  interest,  at  the  rate  of  4/.  per  cent 
per  annum,  from  the  time  of  entering  up  the  judgment,  until  the 
same  is  satisfied ;  and  the  interest  may  be  levied  under  a  writ  of 
execution  on  the  judgment.* 


Section  VII. —  Of  Enforcing    the  Execution   of  Decrees  and 

Orders. 


Decrees  and 
orders:  how 
enforced. 


"Writ  of  exe- 
cution under 
the  Great 
Seal,  to  found 
contempt, 
is  now  dis- 
used. 


All  decrees  and  orders  may,  as  we  have  seen,^  be  enforced  by 
process  of  contempt.  Such  as  direct  payment  of  a  sum  of  money 
or  costs  may  also  be  enforced,  under  the  Act  considered  in  the  last 
section,'^  by  writs  oi  fieri  facias  and  elegit? 

Under  the  original  jurisdiction  of  the  Court  of  Chancery,  no 
compulsory  process  issued  against  any  party  until  he  had  been 


1  Whitfield  V.  Prickett,  13  Sim.  259. 

2  1  &  2  Vic.  c.  110,  §  16;  Shelford's  R. 
P.  Acts,  578. 

3  Roberts  v.  Ball,  3  Sm.  &  G.  168;  1 
Jur.  N.  S.  585;  and  see  O'Crien  v.  Lewis, 
4  Gift'.  396;  9  Jur.  N.  S.  620;  ib.  764;  11 
W.  K.  973,  L.  JJ. 

4  1  &  2  Vic.  c.  110,  §  17;  Shelford's  R. 
P.  Acts,  578,  579. 

5  Ante,  p.  1032. 

6  1  &  2  Vic.  c.  110,  §  20;  Ord.  XXIX. 
6-13.  As  to  the  registry  of  writs  and 
other  process  of  execution,  see  ante,  p. 
1034,  1035. 

■?  It  is  a  general  rule  that  Courts  of 
Chancer}'  have  the  power  to  issue  all  pro- 
cess that  may  be  necessary  to  carry  their 
decrees  into  eft'ectual  execution.  Ludlow 
V.  Lansing,  1  Hopk.  231;  Charles  River 
Bridge  v.  Warren  Bridge,  6  Pick.  395; 
Jones  V.  Boston  .Mill  Corp.  4  Pick.  509; 
Grew«.  Breed,  12  Metcalf,  363,  370,  371; 
Scott  V.  Jailer,  1  Grant's  Cases  (Penn.), 
237;  White  v.  Hampton,  13  Iowa,  259. 

I'o  enforce  the  execution  of  a  decree  for 
the  payment  of  nv  w^\,  and  also  for  indem- 
nilication,  in  Alaryhmd,  the  plaiiitilf  may 
have  a  ca.  sa.  and  an  attachment  at  the 
same  time.  Bryson  v.  Petty,  1  Bland,  183 ; 
see  Brockway  v.  Copp,  2  Paige,  578;  Pat- 
rick V.  Wariier,  4  Paige,  3k7;  People  v. 
Bennett,  ib.  282;  2  Hoff.  Ch.  Pr.  92;  Min- 
thoriie  V.  Tompkins,  2  Paige,  102;  Hall  v. 
Dana,  2  Aiken,  381;  Wallen  r.  Williams, 
7  Cranch,  602;  Kershaw  t.  Thompson,  4 


John.  Ch.  609 ;  Richardson  v.  Jones,  3  Gill 
&  J.  163. 

But  a  decree  in  Equity  for  the  payment 
of  money  due  upon  a  contract,  cannot  be 
enforced  by  attachment,  in  Pennsylvania, 
since  the  Act  of  July  12,  1842,  abolishing 
imprisonment  for  debt.  Scott  f.  Jailer,  1 
Grant's  Cases  (Penn.), 237. 

In  ilassachusetts,  '•  the  Court  may  issue 
writs  of  seism  and  execution  in  common 
form  when  such  process  appears  to  be  an 
appropriate  method  of  enfori'ing  a  decree 
in  Equity."     Genl.  Sts.  c.  \Vi,  §  23. 

By  the  8th  Equity  Rule  oi  the  United 
States  Courts,  "  Pinal  process  to  execute 
any  decree  may,  if  the  decree  be  solely  for 
the  paj-ment  of  money,  be  by  a  writ  of  ex- 
ecution, in  the  form  used  in  the  Circuit 
Court  in  suits  at  Common  Law  m  actions 
of  assumpsit."  An  additional  rule  made 
April  18,  1864,  provides  that  in  suits  in 
Equity  for  the  foreclosure  of  mortgages  in 
tue  Circuit  Courts  of  the  United  States,  or 
in  any  of  the  Courts  of  the  Territories  hav- 
ing jurisdiction  of  the  same,  a  decree  may 
be  rendered  for  any  balance  t::atmay  be 
found  due  to  the  plaintitf  over  and  above 
the  proceeds  of  the  sale  or  sales,  and  exe- 
cution may  issue  for  the  collection  of  the 
same,  as  is  provided  in  the  8ili  rule  above 
stated,  where  the  decree  is  solely  lor  the 
payment  of  money.  1  Wallace  U.  S. 
Rep.  Before  this  last  rule,  execution  could 
not  issue  in  such  a  case.  Orchard  v. 
Hughes,  1  Wallace  U.  S.  73 ;  Noonan  v. 
Lee,  2  Black  U.  S.  499. 
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served  with  a  mandate  under  the  Great  Seal,  called  a  writ  of    Ch.  XXVi. 

execution,  commanding  him  to  do  what  the  Court  required  of  ^_       '   ^^ 

him  :  for  the  offence  committed  was,  the  not  paying  obedience  to 

the  Great  Seal ;  ^  and  consequently,  the  mere  service  of  a  copy  of 

the  decree  or  order  was  not  sufficient.     Under  the  present  practice,   ^^^'^^^^^^ 

this  MT-it  is  not  necessary,  and  mil  not  be  issued ;  but  the  person   sufficient. 

required  by  any  decree  or  order  to  do  any  act  is,  upon  being  duly 

served  with  such  decree  or  order,  bound  to  do  such  act  in  obedience 

thereto.^ 

No  decree  or  order  made  in  any  suit  or  matter,  requiring  any  Decree  or 
person  to  do  an  act  thereby  ordered,  can  be  enforced  by  attach-  state  the  time 
ment:  unless  such  decree  or  order  states  the  time,  or  the  time   ^"^j^^^fthg 
after  sersdce  ^  of  the  decree  or  order,  within  which  the  act  is  to  be  copy  served 
done :  and  unless,  upon  the  copy  of  the  decree  or  order  served  ^o^fe^Vuh 
upon  the  person  required  to  obey  the  same,  there  is  indorsed  a  memoran- 
memorandum  in  the  words  or  to  the  effect  following,  viz. :  "  If  you, 
the  within-named  A.  B.,  neglect  to  obey  this  decree  [or,  order]  by 
the  time  therein  limited,  you  will  be  liable  to  be  arrested,  under  a 
wi'it  of  attachment  issued  out  of  the  High  Court  of  Chancery,  or 
by  the  Sergeant-at-Arms  attending  the  same  Court ;  and  also  be 
liable  to  have  your  estate  sequestered,  for  the  purpose  of  compelhng 
you  to  obey  the  same  decree  [or,  order] .^ 

If^  however,  the  decree  or  order  omits  to  fix  a  time,  it  is  not   Supple- 
thereby  rendered  ineffectual,  but  the  Court  will,  upon  motion  for  g^ing  time,  ' 
that  purpose,  of  which  notice  must  be  given,  make  a  supplemental   ™^y^^^  °^" 
order,  fixing  a  time  for  the  perfonnance  of  the  act.^     When  the 


tained; 
service 
thereof. 


1  Gilb.  For.  Rom.  166. 

2  Ord.  XXX.  4.  By  the  10th  Equity 
Rule  of  the  United  States  Courts  it  is  pro- 
vided that  "  Ever}'  person,  not  being  a 
pMrty  in  any  cause,  who  has  obtained  nn  or- 
der, or  in  whose  tavor  an  order  shall  have 
been  made,  shall  be  enabled  to  enforce 
obedience  to  such  order  by  the  same  pro- 
cess as  if  he  were  a  party  to  the  cause ;  and 
every  person,  not  being  a  party  in  any 
cause,  against  whom  obedience  to  any  or- 
der of  the  Court  may  be  enforced,  shall  be 
liable  to  the  same  process  for  enforcing 
obedience  to  such  order,  as  if  he  were  a 
party  in  the  cause." 

3  The  time  is  trequenth'  limited  thus: 
"  On  or  before  the  —  day  of — ,  (jr  within  — 
days  after  service ; "  or,  "  on  or  before  the 
—  daj'  of — ,  or  thereafter,  within  —  days 
after  service."  The  latter  form  is  prefer- 
able. 

4  Ord.  XXIII.  10.  Where  there  was  a 
mistake  in  the  indorsement,  an  attachment 
founded  on  service  thereof  was  discharged. 
Hinde  v.  Blake,  5  Beav.  4.31;  and  see  lie 
Bowen,  9  Jur.  N.  S.  612;  11  W.  R.  607,  M. 
R.  'the  indorsement  is  not  required,  where 
the  service  is  made  to  ground  a  writ  of  as- 
sistance; seejwst,  p.  1061.    For  protection 

VOL.  II. 


given  by  the  Court  to  persons  acting  under 
irregular  process,  see  ante,  p.  511.  This 
and  the  Uth  Order  on  the  next  page  have 
been  held  to  apply  to  a  cause  only,  and  not 
to  a  matter.  See  the  note  to  Re  Miiiter,  19 
Beav.  34.  By  the  8th  Equity  Rule  of  the 
United  States'  Courts,  if  the  decree  be  for 
the  performance  of  any  specific  act,  as,  for 
example,  tor  the  execution  of  a  conveyance 
of  land,  or  the  delivery  up  of  deeds,  or 
other  documents,  the  decree  shall,  in  uU 
cases,  prescribe  the  time  within  which  the 
act  shall  be  done,  of  which  the  defendant 
shall  be  bound  to  take  notice  without  fur- 
ther service  ;  and  upon  affidavit  of  the 
plaintiff,  tiled  in  the  clerk's  office,  that  the 
same  lias  not  been  complied  with  within 
the  prescribed  time,  the  clerk  shall  issue  a 
writ  of  attachment  against  the  delinquent 
party,  from  which,  if  aitached  thereon,  he 
shall  not  be  discliarged,  unless  upon  a  full 
compliance  with  the  decree  and  the  pay- 
ment of  all  costs,  or  upon  the  special  order 
of  the  Court  or  of  a  Jud^e  thereof,  upon 
motion  and  affidavit,  enlarging  the  time 
for  the  performance  thereof. 

5  Needham  v.  Needham,  1  Hare,  633 ;  7 
Jur.  336;  and  see  S.  C.  1  Phil.  640;  Mor- 
ley  V.  Clavering,  30  Beav.  108;  Urmston 
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§7. 


Indorsement, 
in  the  case  of 
a  peer,  M.P., 
or  corpora- 
tion. 


Mode  of  ser- 
vice of  de- 
cree or  order. 


Substituted 
service : 
when  per- 
mitted. 


decree  or  order  names  a  specific  day  for  doing  the  act,  and  does 
not  merely  limit  a  time  after  service  for  that  purpose,  it  must  be 
served  before  the  day  named ;  ^  or  if  the  service  cannot  be  effected 
before  that  day,  an  application  must  be  made  by  special  motion  or 
summons,  for  an  order  enlarging  the  tirae,^  or  fixing  a  new  period, 
where  the  time  appointed  has  expired.  A  copy  of  such  supple- 
mental or  further  order  must  be  indorsed  and  served,  in  like  man- 
ner as  in  the  case  of  the  original  order.^ 

In  the  case  of  a  peer,  member  of  the  House  of  Commons,  or 
corporation  aggregate,  the  indorsement  to  be  made  on  the  copy  to 
be  served  of  a  decree  or  order  must  be  varied,  by  omitting  the 
words  "  you  will  be  liable  to  be  arrested  under  a  writ  of  attach- 
ment issued  out  of  the  High  Court  of  Chancery,  or  by  the  Sergeant- 
at-Arms  attending  the  same  Court,  and  also  be  liable  to  have  your 
estate  sequestered,"  and  substituting  for  them,  in  the  case  of  a 
peer  or  member  of  the  House  of  Commons,  the  words  "  you  will  be 
liable  to  have  your  estate  sequestered ; "  and,  in  the  case  of  a  cor- 
poration, the  words  "  you  will  be  liable  to  have  your  lands  and 
tenements,  goods  and  chattels,  distrained  upon,  and  to  have  your 
estate  sequestered."  * 

The  service  of  the  decree  or  order  must  (unless  otherwise 
authorized  by  the  Court),  be  personal ;  *  and  is  effected,  by  deliver- 
ing to,  and  leaving  with  the  person  required  to  do  the  act,  a  true 
copy  of  the  order,  indorsed  in  the  manner  before  mentioned,  and 
at  the  same  time  producing  and  showing  to  the  person  serA'ed  the 
original  order,  as  duly  passed  and  entered ;  or  an  oflice  copy 
thereof,  duly  sealed  with  the  seal  of  the  Report  office,  and  signed 
by  one  of  the  Clerks  of  Records  and  Writs.® 

Although  personal  service  is,  in  general,  requisite,  yet  the  Court 
will  sometimes,  under  the  particular  circumstances  of  the  case, 
allow  substituted  service  to  be  effected.''  Thus,  where  the  party 
absconded  to  avoid  service,®  or  was  not  to  be  found,^  or  kept  his 
door  locked,^"  the  Court  has  ordered  substituted  service  upon  his 


V.  Singleton,  Seton,  615.  The  application 
is  sometimes  made  by  summons  ;  and 
should  be  so  made,  where  the  defective  or- 
der was  obtained  at  Chambers.  For  forms 
of  notice  of  motion  and  summons,  see  Vol. 
III. 

1  Adkins  v.  Bliss,  2  De  G.  &  J.  286;  4 
Jur.  N.  S.  1162. 

^  Duitieldr.  Elwes,  2Beav.  268;  Braitli- 
waite's  Pr.  166.  For  forms  of  notice  of 
motion  and  summons,  see  Vol.  III. 

8  Braithwaite's  Pr.  135,  167  ;  and  see 
Adkins  V.  Bliss,  vbi  sup, 

4  Braithwaite's  Pr.  358,  n.  (e);  Braith- 
waite's Manual,  53. 

6  Jie  Lloyd,  10  Beav.  451,  and  cases  in 
reporter's  note;  Whistler  v.  Aylward,  Dru. 
1;  lie  Wisewold,  16  Beav.  357;  Gooch  v. 


Marshall,  8  W.  R.  410,  V.  C.  W.;  Re  Par- 
agon and  Spero  Mining  Company,  8  Jur. 
N.  S.  11;  10  W.  R.  76,  V.  C.  W.;  Pvcroft 
V.  Williams,  5  W.  R.'  464,  V.  C.  W. ;"  Par- 
rott  V.  Quernan,  Halst.  Dig.  178. 

6  Braithwaite's  Pr.  166,  167  ;  Braith- 
waite's Manual,  175,  m.  (73);  and  see  ante, 
p.  1018. 

"i  As  to  substituted  service  generally,  see 
ante,  p.  446  et  seq. 

8  Edwards  v.  Poole,  cited  12  Ves.  205; 
Skegg  V.  Simpson,  2  De  G.  &  S.  454; 
Burlion  v.  Carpenter,  11  Beav.  33;  Jie 
Mourilvan,  13  Beav.  84;  and  ^ee  lie  Du- 
faur,  16  Beav.  113. 

a  Wyatt'sP.R.207,250;  Hunter  v. , 

6  Sim.  429. 

10  Henley  v.  Brooke,  cited  12  Ves.  204. 
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solicitor  to  be  good  service.  The  reason  for  requiring  personal 
service,  i)reviously  to  the  issuing  of  process  of  contempt,  is  chiefly 
to  prevent  surp'rise ;  and,  therefore,  wherever  it  can  be  shown  that 
the  party  is  not  likely  to  be  taken  by  surprise,  the  Court  will  order 
substituted  service  to  be  good  service.  Thus,  where  a  defendant 
was  present  in  Court  when  the  decree  was  j)ronouncod,  and  after- 
wards kept  out  of  the  way,  the  Court  ordered  substituted  service 
of  the  decree  upon  her  solicitor ;  ^  and  so,  in  De  Manneville  v.  De 
Manneville^  where  the  party  had  declared  that  he  would  not  obey 
the  order. 

Where  the  person  required  to  do  the  act  resided  permanently 
abroad,  on  her  Majesty's  service,  substituted  service  on  his  so- 
licitor was  ordered,  without  proof  of  any  attempt  to  serve  him 
personally.' 

The  order  for  substituted  service  is  obtained  on  an  ex  parte 
application ;  ^  which  is  made,  by  summons  in  causes  and  matters 
originating  in  Chambers  or  for  the  purpose  of  proceedings  pending 
there,  in  other  cases  by  motion  in  Court,^  The  application  must 
be  supported  by  affidavit  showing  why  personal  service  cannot  be 
effected,  and  u^ion  Avhom  the  substituted  service  is  projDOsed  to  be 
made.® 

If  substituted  service  is  permitted,  the  service  must  be  effected 
strictly  in  accordance  with  the  terms  of  the  order  directing  such 
service,  and  a  copy  of  such  order  must  also  be,  at  the  same  time, 
served  in  the  same  manner.'^ 

Where  any  person  is  by  any  decree  or  order  directed  to  pay  any 
money,  or  deliver  up  or  transfer  any  property  I'eal  or  personal  to 
another,  it  is  not  necessary  to  make  any  demand  thereof;  but  the 
person  so  directed  is  bouiid  to  pay  or  deliver  over  the  same  upon 
being  duly  served  with  the  decree  or  order,  without  demand ; 
and  process  of  contempt  may  issue  accordingly  to  enforce  per- 
formance thereof.®  The  Court  or  Judge  will,  however,  in  a  proper 
case,  extend  the  time  for  such  joayment  or  delivery,  on  a  special 
application  by  motion  or  summons,  with  notice  to  the  person 
entitled  to  enforce  the  decree  or  order.^ 

If  the  person  directed  by  a  decree  or  order,  made  in  any  suit  or 
matter,  to  pay  money,  or  do  any  other  act  within  a  limited  time, 
refuses  or  neglects,  after  due  service  of  such  decree  or  order,  to  obey 


Ch.  XXVI. 

§7. 


1  Rider  v.  Kidder,  12  Ves.  202. 

2  Ih.  203,  205. 

3  GrilHtlis  V.  Cowper,  2  De  G.,  F.  &  J. 
208;  6  Jill-.  N.  S.  71b;  2  Giff.  2.30. 

4  Danford  v.  Cameron,  8  Hare,  329  ; 
Reed  v.  Barton,  4  W.  R.  703,  V.  C.  W. 

5  Seton,  1212.  For  for:n  of  order,  see 
ihid. ;  and  tor  forms  of  summons  and  motion 
paper,  see  Vol.  HI. 


Where  the 
person  to 
obey  is  per- 
manently 
abroad. 

Order  for  sub- 
stitnted  ser- 
vice: how 
obtained. 


Substituted 
Service:  how 
effected. 


Demand  now 
unnecessary. 


Further  time 
to  obey  de- 
cree or  order* 
how  ot)- 
tained. 


Process  to 
enforce  de- 
crees and 
orders  after 
service. 


6  Seton,  1212.  For  form  of  affidavit,  see 
Vol.  III. 

'  Braithwaite's  Pr.  167.  Where  :in  or- 
der is  made  for  substituted  service  on  a 
solicitor,  service  on  his  clerk  is  irregular. 
Tweedie  v.  Phelps,  1  W.  N  231,  M.  U. 

8  Ord.  XXIX.  1. 

9  For  forms  of  notice  of  motion  and 
summons,  see  Vol.  III. 


1046 


DECREES  AND  ORDERS. 


Ch.  XXVI. 

§7 


Attachment: 


Form. 
Indorsement. 


IIow  issued, 
executed, 
and  returned. 


Not  bailable. 


Liability  of 
sherift"  for  an 
escape. 


the  same  according  to  the  exigency  thereof,  the  person  prosecuting 
such  decree  or  order  is,  at  the  expiration  of  the  time  limited  for 
the  performance  thereof,  entitled  to  a  writ  or  writs  of  attachment 
against  the  disobedient  person.^ 

The  form  of  the  writ  of  attachment  is  the  same  as  that  on  mesne 
process ;  ^  but  the  indorsement  (which  should  strictly  follow  the 
language  of  the  decree  or  order)  recites  so  much  of  the  manda- 
tory part  of  the  decree  or  order  as  directs  payment  of  the  money 
or  performance  of  the  act,  and  explains  the  purpose  for  which  it  is 
issued.^ 

The  -svTit  will  be  issued  by  the  Record  and  Writ  Clerk,  upon 
his  being  satisfied  by  affidavit*  of  the  due  service  of  the  decree  or 
order,  and  that  it  has  not  been  obeyed.  When  the  act  to  be  done 
is  the  payment  of  money  into  Court,  the  non-payment  is  proved 
by  the  Accountant-General's  certificate  of  default.^  The  writ  is 
prepared,  directed,  made  returnable,  delivered,  executed,  and  re- 
turned, and  the  return  enforced  in  the  same  manner  as  an  attach- 
ment in  mesne  process.^  Previously  to  the  writ  being  issued,  a 
p>rmcipe^  which  should  follow  the  language  of  the  decree  or  order, 
must  be  filled  up  and  entered  at  the  entering  seat  in  the  Regis- 
trars' office,  and  be  marked  and  filed  in  the  manner  before  ex- 
plained.'' 

An  attachment  for  non-performance  of  a  decree  or  order  is  not, 
like  an  attachment  for  not  appearing  or  not  answering,^  a  bailable 
process ;  and  the  person,  if  taken  upon  it,  must  be  committed  to, 
or  detained  in,  prison,  and  not  suffered  to  go  at  large.  It  seems 
that,  formerly,  where  the  sheriff,  after  arresting  any  person  upon  an 
attachment  for  not  obeying  a  decree  or  order  for  payment  of 
money,  suffered  him  to  go  at  large,  the  sheriff  himself  was  ordered, 
upon  motion,  to  pay  the  money ;  ®  and  in  Solly  v.  Greathead^'^  a 
similar  order  was  made  by  Lord  Eldon ;  who  ordered  the  sheriff 
not  only  to  pay  the  money  for  which  the  attachment  was  issued. 


1  Ord.  XXIX.  3  ;  see  Armstrong  v. 
Bei.ty,  Cam.  &  Nor.  33;  Bircliett  v.  Ball- 
ing, 5  Slunf  442;  Gilmore  v.  Gilmore,  40 
Miune,  50,  53,  54;  Androscoggin  &  Ken- 
nebec R.H.  Co.  13.  Androscoggin  Jl.R. 
Co.,  49  JIaiue,  392  ;  Maine  Chancery 
Rule,  28;  37  Maine,  592;  49  Maine,  402. 
Stirapson  ».  Putnam,  41  Vt.  238.  Where 
however,  a  peer,  M.  P.,  or  corporation 
disobej's  a  decree  or  order,  the  process 
is  different  ;  ^ee  2'osl,  p.  1065  et  seq.  As  to 
the  writs  of  Jieri  fucias  and  elegit,  see  post, 
p.  1062  et  seq.  As  to  the  process  to  enforce 
payment  of  costs,  see  post,  Chap.  XXXI., 
Costs. 

2  Ante,  p.  462  et  seq. 

3  Braithwaite's  Pr.  167.  For  forms  of 
indorsements,  see  Vol.  III. 

*  For  forms  of  affidavit,  see  Vol.  III. 


fi  The  affidavit  of  personal  service  of  the 
order  need  not  state  where  the  service  was 
eft'ected.  Ee  Job,  27  Beav.  32.  The  ser- 
vice in  that  case  was  of  a  balance  order 
under  the  Winding-up  Acts;  but  see  now, 
in  cases  under  the  Compimies  Act,  Ord.  11 
Nov.,  1862,  Sched.  3,  No.  42;  8  Jur.  N.  S. 
Pt.  2,  527. 

6  Ante,  pp.  462-467. 

"!  Ante,  p.  464  et  seq.  ;  Braithwaite's  Pr. 
169;  and  see  Setoii,  1240,  1241,  for  tables 
of  proceedings  to  enforce  decrees  and  or- 
ders.    For  form  ofprcecipe,  see  Vol.  III. 

8  Ante,  p.  467. 

9  Levett  V.  Letteney,  Beames  on  Costs, 
Ap.  235  ;  cited  11  Ves.  170  ;  see,  how- 
ever, Thomas  v.  Hall,  2  De  G.  &  S.  264. 

10  Beames  on  Costs,  Ap.  235;  S.  C.  as 
Anon.,  11  Ves.  170. 
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but  the  cost  of  the  contempt  incurred  by  the  party,  and  of  the 
appHcation,  Under  the  present  practice,  the  sheriff  is  only  hable 
to  the  extent  of  the  loss  actually  suffered  by  his  neglect ;  and  this 
loss  is  ascertained  by  the  Court  of  Chancery,  and  not  by  a  Com- 
mon Law  Court.^  Where  the  sheriff  improperly  takes  bail,  the 
remedy  against  the  disobedient  person  is  an  order  of  the  Court  for 
a  messenger  to  arrest  him,  and  bring  him  to  the  bar  of  the  Court ; 
the  order  is  obtained  on  an  ex  parte  motion,'^ 

If  there  is  any  irregularity  in  the  order,  or  the  affidavit  on  which 
the  attachment  is  issued,  it  will  be  set  aside.^ 

It  may  be  here  mentioned,  that  an  order  for  protection  or  dis- 
charge under  the  Bankruptcy  Acts,  is  a  sufficient  return  by  the 
sheriff  to  an  attachment  for  non-payment  of  money  or  costs ;  *  and 
that  where  the  sum,  for  non-payment  of  which  the  person  is  in 
custody,  is  under  20/.,  the  Court  of  Chancery  has  power  to  dis- 
charge him/ 

If  the  sheriff  finds  the  disobedient  person,  he  must  either  send 
him  to  prison,  or,  if  already  in  prison,  lodge  a  detainer  against 
him,  and  make  his  return  to  that  effect ;  ^  and  the  person  pros- 
ecuting the  decree  or  order  may  leave  him  there  until  he  has 
cleared  his  contempt,  by  performing  the  act  required  of  him,  and 
paying  the  costs  of  the  contempt,^  In  addition  to  this,  the 
person  prosecuting  the  decree  or  order,  is  upon  the  sheriff's  return 
that  the  disobedient  person  has  been  so  taken  or  detained,  entitled 
to  a  commission  of  sequestration  against  his  estate  and  effects.^ 
The  writ  of  sequestration  will  be  ordered  to  issue  on  motion  ^  of 


Th.  XX  VI. 

§7. 


Prooeedinf^s, 
where  bail 
improperly 
taken. 


Attachment 
set  aside  for 
irregularity. 

Wliere  bank- 
ruptcy is  a 
suiiicieut 
return. 

Where  the 
amount  is 
under  20/. 


Proceedings, 
where  sheriff 
arrests  or  de- 
tains the  con- 
temnor : 


Sequestra- 
tion. 


1  5  &  6  Vic.  c.  98,  §  81 ;  Moore  v.  Moore, 
25  Beav.  8;  4  Jur.  N.  S.  250;  Sugden  v. 
Hull,  28  Beav.  203;  ante,  p.  468;  and  see 
Chitty's  Arch.  693,  795. 

2  Anon.,  Prec.  in  Cha.  331;  Cowdraj- 
V.  Cross,  24  Beav.  445 ;  ante,  p.  468.  For 
form  of  motion  paper,  see  Vol.  III. 

8  Mackenzie  v.  Mackenzie,  5  De  G.  &  S. 
838;  Re  Reynolds,  10  W.  R.  709,  V.  C.  S. 

*  Wyllie  V.  Green,  1  De  G.  &  J.  411 ;  S 
Jur.  N.  S.  1046;  but  see  Wenhani  v.  Bow- 
man, 11  Beav.  138,  140;  12  .Jur  687.  For 
a  form  of  special  return  in  such  case,  see 
Vol.  III. 

fi  See  48  Geo.  III.  c.  123;  1  &  2  Vic.  c. 
110,  §  18;  Lister  v.  Lister,  14  Jur.  300,  L. 
C. ;  Tolson  v.  Dvkes,  1  Phil.  439 ;  8  Jur. 
565;  and  see  Wenham  v.  Bowman,  ubi 
sup. 

6  Ante,  pp.  470,  471.  The  writ,  when 
returned,  is  filed  at  the  Record  and  Writ 
Clerks'  office,  and  an  office  copy  thereof 
may  be  obtaineil  therefrom.  For  form  of 
return,  see  Vol.  III.  Braithwaite's  Pr. 
271. 

7  Braithwaite's  Pr.  284  ;  the  costs  are 
13s.  M.     Jbid. 

8  Ord.  XXIX.  3.     A   sequestration   is 


proper,  if  the  defendant  obstinately  lie  in 
jail  to  save  his  estate,  or  exliausts  it  in 
paving  other  creditors,  to  the  injurv  of  the 
plaintiff.  Ross  v.  Colville,  3  Call,  3'82.  So, 
it  may  issue  where  the  defendant  is  about 
to  remove,  to  avoid  a  decree,  which  he  ex- 
pects will  be  made  against  liim.  Anon.,  1 
Hayw.  347.  But  it  will  not  be  ordered 
upon  an  unsupported  affidavit,  that  tlie 
defendant  is  wasting  his  effects.  Spiller 
V.  Spiller,  1  Hayw.  482.  The  affidavit  on 
which  an  order  of  sequestration  is  iiwarded, 
should  state  positively  the  existence  of  the 
facts  on  which  the  application  is  granted, 
or,  if  only  matter  of  belief,  the  grounds  of 
belief  should  be  stated.  Edwards  v.  ]\Ias- 
sey,  1  Hawks,  359.  Where  a  party  perse- 
veres in  his  refusal  to  deliver  over  property 
to  a  receiver,  the  property  may  lie  seques- 
tered, and  his  servants  and  agents,  &c., 
will  be  prohibited  from  delivering  it  to 
him  or  applying  it  to  his  use,  on  pain  of 
contempt.  People  v.  Rogers,  2  Paipre,  103. 
Upon  a  decree  for  dnwer,  there  can  be  no 
sequestration  of  the  two-thirds  to  satisfy 
the  claim  for  rent.'!  and  profits  of  the  dower 
Chase's  Case,  1  Bland,  372. 
9  Harr.  by  Newl.  138. 
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Order  for  the 
Serge  an  t-at- 
Arms:  how 
obtained  and 
executed. 


Sergeant's 
fees. 


course,  supported  by  the  production  of  the  sheriff's  return  to  the 
attachment.^ 

If  the  sheriff  makes  the  return  7ion  est  inventus  to  the  writ  of 
attachment,  the  jierson  prosecuting  the  decree  or  order  is  entitled, 
at  his  option,  either  to  a  commission  of  sequestration  in  the  first 
instance,  or  to  an  order  for  the  Sergeant-at-Arms,  and  to  such  other 
process  as  he  was  formerly  entitled  to,  upon  a  return  non  est 
inventiis,  made  by  the  commissioners  named  in  a  commission  of 
rebellion  issued  for  the  non-performance  of  a  deci-ee  or  order.^ 
If,  upon  the  return  non  est  inventus  by  the  sheriff,  apphcation  is 
made  in  the  first  instance  for  a  sequestration,  the  order  may  be 
obtained  upon  motion  of  course,  supported  by  the  production  of 
the  attachment  with  the  sheriff's  return.^  As  a  general  rule, 
a  sequestration  will  not  be  ordered  if  there  has  been  any  irregu- 
larity in  the  attachment;  but  where  the  attachment  had  been 
issued  into  a  wrong  county,  and  the  defendant,  was  abroad,  the 
Court  ordered  the  writ  of  sequestration  to  issue,  Avithout  a  fresh 
attachment.^  And  it  seems  that,  where  the  defendant  is  abroad, 
no  attachment  need  be  issued  in  order  to  found  a  sequestration.^ 

If,  upon  the  return  non  est  inventus,  the  person  prosecuting  the 
decree  or  order  desires  an  order  for  the  Sergeant-at-Arms,  such 
an  order  may  be  obtained  upon  an  ex  2:)arte  application  by  motion, 
supi)orted  by  the  production  of  the  attachment  and  the  sheriff's 
return.*'  The  Registrar  will,  upon  request,  draw  ttp  the  order,  and 
deliver  it  to  the  Sergeant-at-Arms  or  his  deputy :  who,  thereupon, 
procures  the  Lord  Chancellor's  wan-ant  to  execute  the  decree  or 
order,  and  will  endeavor  to  ajiprehend  the  person  prosecuted,  and 
bring  him  into  Court  to  answer  his  contempt,  if  he  can  ;  but  if  he 
cannot,  the  order  for  the  Sergeant-at-Ai-ms  will  not  be  discharged, 
nor  the  contempt  thereon,  without  a  certificate,  under  the  hand  of 
the  Sergeant-at-Arms,  that  his  fees  have  been  paid  ;  and  after  the 
order  has  been  drawn  up  and  passed,  no  private  or  other  agreement 
can  be  made  between  the  party  prosecuting  the  contempt,  and  the 
person  standing  in  contempt,  or  on  their  behalf,  for  a  compromise 


1  Braithwaite's  Pr.  285.  For  form  of 
order,  Fee  Seton.  1214;  and  for  forms  of 
m'tion  paper  ;ind  writ,  see  Vol.  III. 

2  Ord.  XXIX.  3.  Writs  of  rebellion  nre  . 
no  lonfjer  issued.  Ord.  XXX.  5.  By  the 
8th  Kquity  Rule  of  tlie  United  Strites 
Cour's,  '•  If  the  delinquent  party  cnnnot  be 
found,  a  writ  of  sequestration  shall  issue 
afja  nst  liis  estate  upon  a  return  of  non  est 
invtnlus,  to  compel  obedience  to  the  de- 

3  Braithwa-te's  Pr.  287,  288.  Where 
the  defendant  is  out  of  the  jurisdiction,  and 
baa  been  served  by  substitution,  a  seques- 


tration will  be  issued  without  a  writ  of  at- 
tachment. Rt-  Ea~t  of  Kngl  Hid  Bank,  10 
Jur.  N.  S.  1093;  13  W.  R  128,  V.  C.  K. ; 
2  Dr.  &  Sm.  284.  For  form  of  order,  see 
Seton,  1214  :  and  for  forms  of  motion  paper 
and  writ,  see  Vol.  III. 

4  Hodgson  i:  Hodg  on,  23  Beav.  604; 
and  see  Butler  »•.  iMa'iliews,  19  Beav.  549; 
and  Re  Ea-t  of  Eiglau'l  Bmk,  ubi  svp. 

5  vSee  ibiil.  ;  and  Se:on,  1222. 

6  Bnithwaie's  Pr.  2S6,  288.  For  form 
of  order,  see  Seton,  1222;  and  for  form  of 
motion  paper,  see  Vol.  III. 
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of  the  suit,  or  a  discharge  of  the  contemj)t,  unless  such  satisfaction 
be  made  to  the  Sergeant-at-Arms,  and  a  certificate  thereof  be 
produced  in  Court.^ 

If  the  Sergeant-at-Arms  apprehends  the  disobedient  person,^  he 
brings  him  to  the  bar  of  the  Court,  and  he  will  be  thereupon,  on 
the  motion  of  the  person  prosecuting  the  decree  or  order,  turned 
over  to  Whitecross  Street  Prison ;  ^  and  upon  proof  of  such  com- 
mittal, that  is,  by  production  of  the  keeper's  certificate,  the  person 
prosecuting  the  decree  or  order  may  obtain,  upon  motion  of  course, 
an  order  for  a  sequestration.*  And  the  person  so  brought  up  will 
not  be  releasedj  until  he  has  peiformed  the  decree  or  order  in  all 
things  that  are  to  be  immediately  performed,  and  given  such 
security  as  the  Court  shall  direct  to  perform  the  other  parts  of  the 
decree  or  order  (if  any),  at  the  future  days  and  times  thereby 
appointed.^ 

If  the  Sergeant-at-Ai-ms  finds  the  disobedient  person  already  in 
prison,  he  lodges  a  detainer  against  him,  and  makes  a  return 
accordingly ;  and  thereupon  the  person  prosecuting  the  decree  or 
order  is  entitled,  upon  production  of  such  return,  to  an  order  for 
a  writ  of  habeas  corpus  cum  causis,  directed  to  the  keeper  of  the 
prison,  or  other  oflSicer  in  whose  custody  the  disobedient  person  is, 
commanding  him  to  bring  the  latter  to  the  bar  of  the  Court.^ 
The  order  will  be  made  on  motion  of  course,  or  on  petition  of 
course  at  the  Rolls ; ''  and  the  writ  will  be  sealed  at  the  Record 
and  Writ  Clerks'  office,  on  production  of  such  order.  The  writ 
must  be  made  returnable  on  a  day  certain  ;  and  one  of  the  days 
appointed  for  hearing  motions  is  usually  selected.*  On  being- 
brought  up  to  the  bar  of  the  Court,  an  order  will  be  jnade,  on 
motion  of  course  of  the  party  prosecuting  the  decree  or  order, 
turning  the  disobedient  person  over  to  Whitecross  Street  Prison,^ 
or  remanding  him  thereto,  if  already  imprisoned  or  detained  there.^° 
An  order  may  then  be  obtained  for  a  sequestration,  on  motion  of 
course,  supported  by  the  keeper's  certificate  of  the  disobedient 
person  being  in  his  custody."  If  the  Sergeant-at-Arms  cannot  find 
the  disobedient  person,  he  makes  the  return  non  est  inventus  ;  and 


On.  XXVI. 

§7. 


Proceedings, 
wliere  Ser- 
geant appre 
hends  the 
conteinnor. 


Or,  finding 
him  in  prison, 
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Habeas  cor- 
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upon. 
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over. 
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Proceedings, 
on  Sergeant's 
return  non 
est  inventus. 


1  Ord.  XXX.  2.  As  to  the  Sergeant-at- 
Arms,  see  ante,  p.  494. 

2  Where  the  Sergeant-at-Arms  suffers 
the  contemnor  to  escape,  a  second  order 
(or  a  Sergeant-at-Arms  must  be  applied  tor. 
Morris  v  Smith,  8  Sim.  33. 

3  25  &  26  Vic.  c.  104;  Braithwaite's  Pr. 
288.  For  form  of  order,  see  Seton,  1223, 
No.  I. 

4  Braithwaite's  Pr.  288.  For  form  of 
order,  see  Seton,  1224;  and  for  form  of 
motion  paper,  see  Vol.  III. 

fi  Ord   XXIX.  4. 

6  See  Const  v.  Barr,  2  S.  &  S.  452;  2 


Russ.  IGl;  Seton,  1224;  Braithwaite's  Pr. 
224,  288. 

■?  Forforms  of  motion  paper  and  petition, 
see  Vol.  III. 

8  See  ante,  p.  491. 

9  See  25  &  26  Vic.  c.  104,  §  2. 

W  See  Uaviesv  Nixon,  cired  Set'm,  1263. 
For  forms  of  ordef,  see  Seton,  1223,  N'o.  1. 
The  return  to  tlie  /(/<6en.s  should  l)e  tiled  in 
the  R'coni  and  Writ  Corks'  otlice.  OKI- 
field  >:.  Coljbett,  2  Phil.  289. 

11  Braithwaite's  Pr.  239,  288.  FV  form 
of  order,  see  Seton.  1224 :  and  for  tbrms  of 
motion  paper,  see  Vol.  III. 
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thereupon  the  person  prosecuting  the  decree  or  order  may  obtain, 
upon  motion,  as  of  course,  supported  by  production  of  the  return 
of  the  Sergeant-at-Arms,  an  order  for  a  sequestration.^ 

No  particular  time  is  limited,  within  which  the  person  prose- 
cuting the  decree  or  order  is  to  take  the  several  before-mentioned 
proceedings,  upon  the  return  no7i  est  inventus."^ 

The  person  against  whom  a  sequestration  has  issued  may,  by 
his  conduct,  waive  his  right  to  object  to  it,  on  the  ground  of 
irregularity.^ 

The  process  of  sequestration  on  final  process*  is  a  writ  or 
commission  directed  to  certain  persons  nominated  by  the  person 
prosecuting  the  decree  or  order,  empowering  them  to  enter  upon 
the  real  estate  of  the  disobedient  person,  and  to  receive,  seques- 
trate, and  take  the  rents  and  profits  thereof,  and  also  his  personal 
estate,  and  keep  the  same  under  sequestration  in  their  hands 
until  he  shall  have  performed  the  act  required,  and  cleared  his 
contempt.^ 

Sequestrations  are  stated  to  have  been  first  introduced  in  Sir 
Nicholas  Bacon's  time,  and  were  then  but  sparingly  used  in  process, 
and  after  a  decree  to  sequester  the  thing  in  demand  only.®  It  is 
said,  that  the  first  instance  of  a  sequestration  after  a  decree  was  in 
Sir  Thomas  ReacVs  case,  in  Lord  Coventry's  time ;  "^  another  was 
issued  in  Lahe  v.  Ifeares,^  11  Jac,  and  in  the  case  oi  Hide  v,  Peti% 
in  1666:^  which  was  affinned  in  part;^°  the  same  process  appears 
to  have  been  adopted  by  the  Court  of  Exchequer  in  Guavus  v. 
Fontaine^  1687,"  and  in  a  case  of  Witham  v.  Bland^"^  in  Lord 
Shaftesbury's  time.^^ 

There  appear,  however,  to  have  been  great  struggles  between 
the  Courts  of  Common  Law  and  Courts  of  Equity  before  this 
process  was  established :  the  former  holding  that  a  Court  of  Con- 
science could  only  give  remedy  in  personam,  and  not  in  rem^  and 
that  sequestrators  were  trespassers,  against  whom  an  action  at 
Law  would  lie ; "  and  to  such  an  extent  does  the  objection  of  the 
Courts  of  Law  to  this  process  appear  to  have  been  carried,  that, 
according  to  a  case  cited  by  Lord  Nottingham,  in  Colston  v. 
Gardiner^^  a  question  was  entertained  upon  an  indictment  for 
murder,  where   one   was  killed  for  laying    on    a   sequestration, 


1  Braithwaite's   Pr.   288.    For  form  of 
order,  see  Seton,  1225. 
.2  Braithwaite's  Pr.  288. 

8  Const  V.  Barr,  2  Russ.  161,  168. 

*  As  to  sequestration  on  mesne  process, 
Fee  ante,  pp.  472,  478,  495. 

5  See  Hinde,  138;  Avg.   &  Ames  Corp. 
§  670;  and  form  of  writ  in  Vol.  III. 

6  Earl   of  Kildare  v.  Eustace,  1  Vern. 
421 ;  3  Bla.  Com.  444. 


7  North's  Life  of  L.  K.  Guilford,  vol.  2, 
p.  73. 

8  TothiU,  175. 

9  1  Cha.  Ca.  91,  93;  Freeman,  125, 168; 
Beddingfield  v.  Zouch,  ib.  168. 

10  See  3  Swanst.  295,  n.  (c). 

11  See  Ib.  296,  n. ;  297,  n.  (a). 

12  Cited  2  Ch.  Ca.  46. 

13  Hinde,  128. 

1*  Brograve  v.  Watts,  Cro.  Eliz.  651.    • 
ifi  2  Ch.  Ca.  44;  3  Swanst.  279.  n. 
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whether  the  homicide  was  justifialjle  or  not.^  But  the  process  <=^«-^^^^^- 
has  become,  by  long  use  and  acquiescence,  the  legal  and  ordinary  ._  ^  _. 
Iirocess  of  the  Court.*^ 

A  sequestration  is  usually  directed  to  four  sequestrators ;  and  '^°^^^J^^^ 
care  ought  to  be  taken  that  the  persons  named  are  able  to  answer  tion  directed, 
for  what  shall  come  to  their  hands,  in  case  they  should  be  called 
upon  to  account.^     The  writ  is  to  a  great  extent  a  recital  of  the 
order  for  the  sequestration  ;  the  form  must,  therefore,  be  varied  to  Form, 
meet  the  circumstances  of  each  particular  case.* 

A  commission  of  sequestration  is  prepared  by  the  solicitor  of  the  ^J^^^/^^^"^ 

party  prosecuting  the  contempt ;  it  must  be  engrossed  on  parch-  issued. 

ment,^  and  be  indorsed  with  the  name  and  usual  place  of  business 

of  such  solicitor  and  of  his  agent  if  any,  or  with  the  name  and 

place  of  residence  of  the  party  prosecuting  the  contempt,  where 

he  acts  in  person,  and,  in  either  case,  with  the  address  for  service, 

if  any.®    The  commission  will  be  issued  at  the  Record  and  Writ 

Clerks'  office,  upon  production  of  the  order  for  the  writ,  and  leaving 

a  prcecipe  there  to  be  filed.'' 

The  return  to  a  writ  of  sequestration  is  indorsed  on  the  commis-  Return  of 

.     .  1  •       ,     m     -J.  R  coiumission- 

sion  ;  but  it  is  not  the  practice  to  file  it."  ers. 

The  person  prosecuting  the  decree  or  order  must,  if  he  wishes   Second 
to  have   another  sequestration,  or  any  further  remedy,  after  the   'f^f  how 
return  of  nulla  bona,  apply  specially  to  the  Court.^  obtained. 

If  the  sequestrators  return  that  the  person  is  a  beneficed  clerk 
and  has  no  lay  property,  an  appHcation  must  be  made  for  a  writ  of 
seauestrari  facias  de  bonis  ecdesiasticis,  directed  to  the  bishop  of  Sequestrari 

,  ■,.,,.■.  c  1  iiio  facias  de 

the  diocese  :  under  which  his  benefice  may  be  sequestered.^  6o„;5  ecded- 

When  a  sequestration  is  to  be  executed,  it  should  be  delivered,  ^£^^  '^''^'^ 

to  the  sequestrators,  by  the  solicitor,  with  proper  instructions  for  j^  ^^^^^ 

carrying  it  into  efiect."  manner 

,.^  -.  .      ,•  sequestra- 

There  IS  a  difference  between  a  sequestration  upon  mes7ie  pro-   tjo'^  gxe- 

cess,  and  a  sequestration  to  compel  the  payment  of  money  under  cuted. 
a  decree  or  order :  for,  in  the  latter  case,  after  the  process  has  been  ff^pPJoceeXin 
executed,  and  goods  and  estate  sequestered  under  it,  the  person   satisfying  de- 
prosecuting  the  decree  or  order  may  have  them  applied  to  satisfy  ^ie"decree  or 

order. 

1  Gilb.  For.  Rom.  78;  Hinde,  128.  ''  Braithwaite's  Pr.  240.     For  forms  of 

2  Hiiide,  128.  writ,  indorsement,  and  prcecipe,  see  Vol. 

3  Harr.  'by  Newl.  143;  Ang.  &  Ames       III. 

Corp.  §670;  see  Amniiint  v.  New  Alex-  »  Goldsmith  r.  Goldsmith,  5  Hare,   123, 

andria,  &c.  Tump.  Co.,  13  Serg.  &  R.  210.  129;  10  Jur.  561;  Braithwaite's  Pr.  291. 

It  is  not  essential  that  the  commissioners  For  form  of  return  nulla  bona,  see  Vol.  III.  • 

should   be   professional   persons.     Braith-  9  Braithwaite's  Pr.  291;  and  see  Wright 

waite's  Pr.  240.  ■».  Wellesley,  1  Smith's  Pr.  201;  Knott  v. 

*  Braithwaite's  Pr.   240.     For  form  of  Coitee,  19  Beav.  470;  Ang.  &  Ames  Corp. 

the  writ,  see  Vol.  III.  §  670. 

5  A  Chiincery  fee-fund  stamp  of  20s.  i"  Allen  r.  Williams,  2  Sm.  &  G.  455; 
must  be  affixed  to  the  writ.  Regul.toOrd.  Norton  v.  Pritchard,  (6.  n.;  Seton,  1215. 
Sched.  4.  As  to  this  writ,  see /;o.s'«,  p.  1064. 

6  Ord.  III.  2,  5;  a7ile,  pp.  453,  454.  11  1  Turn.  &  Ven.  122. 
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his  demand  :  which  will  not  be  done  if  the  sequestration  was  upon 
vies7ie  process}  It  is  said,  however,  in  the  books,  that  even  in  the 
case  of  a  sequestration  upon  mesne  process,  the  Court  has  the 
whole  under  its  power,  and  may  do  therein  as  it  pleases,  and  as 
best  meets  the  justice  of  the  case;^  and  in  3£aynard  \.  Pomfret^ 
where  a  defendant,  in  contempt  for  want  of  answer,  had  stood  out 
the  whole  process  to  a  sequestration,  whei'eupon  the  bill  was  taken 
pro  confesso  against  him,  and  a  decree  made  ad  computandum. 
Lord  Hardwicke  refused  to  discharge  the  sequestration  on  the  de- 
fendant's paying  the  costs  on  contempt  only,  but  kejjt  it  on  foot 
as  a  security  for  his  appearing  to  account. 

It  should  be  noticed  that,  in  the  last  case,  the  material  part  of 
it,  as  against  the  defendant,  was  the  discovery  to  be  elicited  from 
him  by  his  answer,  and  that  the  object  of  keeping  the  sequestra- 
tion on  foot  was  merely  to  compel  him  to  submit  to  examination, 
as  to  the  same  points  as  those  to  which  the  discovery  from  him 
by  answer,  was  material ;  but  in  Shaw  v.  Wright,^  Lord  Rosslyn 
appears  to  have  considered  the  case  of  Maynard  v.  Pomfret  as 
going  the  whole  length  of  pro\dng,  that  though  the  sequestration 
issued  as  nies7ie  process  to  compel  an  answer,  yet  it  should  remain 
if  there  were  any  duty  to  be  performed ;  and  to  have  acted  upon 
that  view. 

The  sequestrators,  under  a  sequestration,  may  take  all  the  goods 
and  chattels  in  the  possession  of  the  disobedient  person,  or  which 
they  can  come  at  without  suit  or  action.^  With  respect  to  choses 
m  actio7i  in  the  hands  of  a  third  person,  it  seems  doubtful  whether 
they  can  be  taken  iinder  a  sequestration,  without  the  consent  of 
the  party  in  whose  hands  they  are.®  The  result  of  the  cases  ap- 
pears to  be  that  where  a  chose  in  action  is  in  the  hands  of  a  tliird 
person,  who  is  willing  to  abide  by  the  order  of  the  Court,  or  who 
admits  it  to  belong  to  the  party  against  whom  the  sequestration 
has  issued,  the  Court  will  consider  it  liable  to  the  sequestration, 
and  will  order  it  to  be  paid  into  Court.  The  difficulty  with  regard 
to  the  effect  of  a  sequestration  upon  a  chose  in  actio?i  arises,  where 
the  individual,  in  whose  hands  it  is,  disputes  either  the  amount,  or 
the  title  of  the  party  whose  property  is  sequestered,  as  to  the  man- 
ner in  which  the  sequestration  is  to  be  made  available  to  reach 


1  Da\ns  v.  Davis,  2  Atff.  24. 

2  Hinde,  139. 
8  3  Atk.  468. 

•*  3  Ves.  22;  and  see  the  form  of  the 
order  in  tliat  ca=e,  Reg.  Lib.  1795,  B.  652. 

5  The  Court  of  Chancery  can,  through 
a  sequestration,  lay  hold  of  property  of 
every  description,  anywhere  within  its 
jurisdiction,  belonging  to  a  party  in  con- 
tempt for  not  obeying  a  decree,  and  it  has, 
also,  power  to  apply  it  in  satisfaction. 
And  where  the  delay  of  an  attachment  and 


sequestration  would  jeopard  the  rights  of 
the  opposite  party,  the  latter  may,  in  the 
first  instance,  tile'  a  fresh  bill,  theVeby  re- 
straining the  property  and  the  party  in 
contempt,  and  thus  obtain  the  effect  of  the 
former  decree.  White  v.  Geraerdt,  1  Edw. 
Ch.  336. 

6  Wilson  V.  Metcalf,  1  Beav.  26-3,  270; 
Francklyn  v.  Colhoun,  3  Swanst.276,  311; 
Lord  Pelham  v.  Duchess  of  Newcastle,  ib. 
290,  n.;  Johnson  v.  Chippindall,  2  Sim. 
55,  64. 
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such  property.  That  the  Court  cannot,  in  such  a  case,  make  an 
order  u])on  an  unwilling  party,  is  clear  from  the  cases  above  re- 
ferred to.^ 

A  pension  from  the  Crown  may  be  sequestered ;  ^  but  the  salary 
of  an  equerry,^  or  a  pension  for  past  serAices,^  or  the  half-jiay  of  an 
oiRcer  in  the  anny  or  navy,"  cannot  be  either  assigned  or  attached. 
This  distinction  arises  from  principles  of  public  policy :  wiiich  con- 
sider half-pay  as  intended  to  provide  decent  maintenance  for  ex- 
perienced officers,  both  as  a  reward  for  their  past  services,  and  to 
enable  them  to  preserve  such  a  situation  that  they  may  be  always 
ready  to  return  into  actual  service.® 

The  question,  whether  the  commissioners,  under  a  writ  of  seques- 
tration upon  mestie  process,  can  seize  the  books  and  papers  of  a 
corporation,  was  discussed  in  Xoicteti  v.  77ie  3Iayor  of  Colchester  ; '' 
but  was  not  decided :  although  Lord  Eldon  expressed  strong 
doubts  as  to  the  existence  of  such  a  power. 

It  appears  fi-om  the  last-mentioned  case,  that  Lord  Eldon  was 
of  opinion  that  sequestrators  have  the  power  of  breaking  open 
doors  in  the  execution  of  their  duty  ;  ^  and  in  Zord  Pelham  v. 
The  Duchess  of  Newcastle^  the  sequestrators  were  allowed  to  open 
boxes  and  rooms  that  were  locked,  if  the  keys  were  denied  them, 
and  to  schedule  the  goods  in  them  ;  but  to  remove  nothing  from 
the  house  without  the  special  order  of  the  Court. 
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1  See  Seton,  1216 ;  Simmonds  v.  Lord 
Kinnaird,  4  Ves.  735;  see  Hales  t'.  Shaftoe, 
1  Sumner's  Ves.  86,  Mr.  Hovenden's  note 
(2);  Dundas  y.  Dutens,  i6."  196,  note  (6), 
200,  Mr.  Hovenden's  note  (2). 

Mr  Hoffmnn  in  his  Chancery  Practice, 
vol.  1,  pp.  157,  158,  remarks,  that  "  it  is  a 
question  of  great  difficulty  whether  the 
sequestrators,  on  this  process,  can  seques- 
ter a  chom  in  action.  I  think  it  may  be 
stated  as  a  matter  of  strict  authnrit^y  to  be 
the  result  of  all  the  English  cases,  that  if 
the  party  indelited  or  holding  the  chose  in 
action  resists,  no  order  can  be  marie  upon 
him.  But  there  is  a  great  deal  of  author- 
ity, even  in  England,  in  support  of  the 
power,  and  tlie  principles  of  our  decisions 
in  other  cases  to  sanction  it."  See  the 
cases  in  notes  to  1  Hoff.  Ch.  Pr.  158-160. 
In  White  v.  Geraerdt,  1  Edw-  Ch.  340,  the 
Vice-Chancellor  observes,  that  "although 
it  has  sometimes  been  questioned,  whether 
choses  in  action  !\Te  liable  to  a  sequestration, 
there  can  be  no  objection  to  it  on  principle. 
It  is  analogous  to  the  power  which  this 
Court  now  con.stanth*  exercises  over  the 
equitable  interests  and  things  in  action  of 
the  debtor,  where  a  judgment  at  Law  has 
been  recovered,  and  proves  unavailing 
upon  a  writ  of  Ji.eri  facias.  The  same 
reason  exists,  for  aiding  the  creditor  by 
decree;  and  surely  this  Court  will  go  as 
far  hi  that  case  as  in  the  other,  in  order  to 
compel  satisfaction   out  of  a  species  of 


property  which  cannot  be  reached  by  or- 
dinary execution." 

In  Grew  v.  Breed,  12  Met.  363,  Wilde  J. 
said:  "The  objection  is,  that  a  cliose  in 
action  is  not  subject  to  the  process  of  seques- 
tration. But  on  examining  the  English 
authorities  we  do  not  find  it  so  settled." 
He  then  refers  to  the  cases  cited  in  the 
text,  and  says:  "  The  doctrine  maintained 
by  these  cases  seems  to  us  to  be  well 
founded  upon  principle;  and  it  is  sustained 
in  the  case  of  White  r.  Geraerdt,  1  Edw. 
Ch.  336,  and  in  Devoe  v.  Ithaca  &  Oswego 
R.R.  Co.,  5  Paige,  211."  See  also  Hosack 
V.  Rogers,  11  Paige,  G03;  Ang.  &  Ames 
Corp.  §  670,  note. 

2  M'Carthy  v.  Goold,  4  Ball  &  B.  387. 

8  Fenton  v.  Lowther,  1  Cox,  315. 

4  Lloyd  V.  Cheetham,  3  Giff.  171;7Jur. 
N.  S.  1272;  but  see  Carew  v.  Cooper,  10 
Jur.  N.  S.  11;  12  W.  R.  198,  V.  C.  S.; 
10  .Jur.  N.  S.  429;  12  W.  R.  586,  767,  L. 
C;  4Gifr.  619. 

5  M'Carthv  V  Goo\d,  ubi  sup. ;  Stone  v. 
LidderdnJe;  2  Anst.  533,  539;  Collyer  v. 
Fallon,  T.  &  R.  459.  467. 

6  Per  L.  C.  B.  IMacdonald,  2  Anst.  541 ; 
and  see  Spooner  v.  Pavne,  1  De  G.,  M.  & 
G.  383,  388;  16  ,Tur.  367. 

"!  2  Mer.  395,  397;  see  now  11  Geo.  IV. 
&  1  Will.  IV.  c.  36,  §  15,  r.  16,  post,  p. 
1056. 

8  See  2  Mer.  397. 

9  3  Swanst.  290,  n. 
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Ch.  XXVI. 

§7. 


"VMiat  things 
may  be 
taken. 


Sale  of  goods. 


Leaseholds 
cannot  be 
sold. 


Application 
for  sale :  ho-w 
made. 
Effect  of 
sequestration 
upon  lands : 


Sequestrators 
may  enter 
into  lands, 
whether  free- 
hold or  copy- 
hold. 

Notice  to 
tenants  to 
attorn ; 


The  latter  part  of  the  order  in  the  above  case,  which  prohibits 
the  sequestrators  from  removing  any  thing  from  the  house  is  con- 
sistent with  the  ordinary  practice  of  the  Court ;  which,  consider- 
ing goods  taken  upon  sequestrations  on  mesne  ^yrocess  as  in  the 
nature  of  a  pledge  to  answer  the  contempt,  merely  gives  the  se- 
questrators power  to  take  the  property  from  the  defendant,  and  to 
prevent  his  enjoyment  of  it  till  he  has  cleared  his  contempt.  And 
it  seems  that,  if  the  sequestrators  take  upon  themselves  to  I'emove 
the  defendant's  property,  they  will  be  liable  to  an  attachment.^ 

If,  under  a  sequestration,  a  sale  is  wanted,  application  should 
be  made  to  the  Court  for  perinission  to  sell ;  but  an  order  for  the 
sale  of  goods  taken  upon  mesne  process,  will  not  be  made :  except 
for  the  purpose  of  raising  money  to  pay  the  expenses.^  In  the 
case,  however,  of  sequestrations  to  enforce  decrees  or  orders,  the 
Court  will  order  the  sale  of  goods :  such  as  rents  paid  in  kind,  or 
the  natural  produce  of  a  farm,^  or  household  goods  and  furni- 
ture,* or  the  reversionary  interest  in  a  fund  in  Court,  standing  to 
the  credit  of  another  cause.^ 

The  Court  will  not  sell  terms  of  years,  or  leasehold  estates,  or 
any  property  which  passes  by  title  and  not  by  delivery,  although 
it  will  dii-ect  the  profits  to  be  applied:  because  sequestrators  can 
give  no  warranty  for  title,  the  property  not  being  vested  in  them.^ 

The  aj^plication  for  a  sale  may  be  made  by  motion,  upon  notice.'' 

Besides  the  effect  which  a  sequestration  has  upon  the  goods  and 
chattels  of  the  disobedient  person,  the  writ  authorizes  the  seques- 
trators to  enter  upon  all  his  messuages,  lands,  tenements,  and  real 
estate,  and  to  collect,  take,  and  get  into  their  hands  the  rents  and 
profits  thereof.^  Under  this  authority,  the  sequestrators  may 
enter  into  the  possession  of  such  parts  of  the  real  estate  as  are  in 
the  occupation  of  the  disobedient  person,  whether  freehold  or 
copyhold ;  ^  and  may  also  enter  into  the  receipt  of  the  rents  and 
profits  of  such  estates  as  are  in  the  occupation  of  tenants.^" 

The  sequestrators,  upon  entering  upon  the  real  estate  of  the 
disobedient  person,  should  serve  the  tenants  in  possession  with  a 


1  Desbrow  v.  Crommie,  Bunb.  272; 
Hales  V.  Shaftoe,  1  Ves.  J.  86. 

2  Goldsmith  v.  Goldsmith,  5  Hare,  123, 
129;  10  Jur.  561;  Wilcocks  v.  Wilcocks, 
Amb.  421 ;  see,  however,  Shaw  v.  Wright, 
3  Ves.  22,  24. 

8  Shaw  V.  Wright,  uhi  sup. 

*  Wharam  v.  Broughton,  1  Ves.  S.  180, 
184;  Belt's  Sup.  108;  Mitchell  v.  Draper, 
9  Ves.  208;  Cavil  v.  Smith,  3  Bro.  C.  C. 
362. 

5  Cowperr.  Taylor,  16  Sim.  314;  Knight 
V.  Knight,  4  W.  K.  771,  V.  C  K.  For 
form  of  order  for  sale,  see  Seton,  1218. 

6  Sutton  n.  Stone,  1  Dick.  107;  Shaw  v. 
Wright,  ubi  sup. 


"!  Mitchell  V.  Draper,  ubi  sup, 

8  See  form  of  writ  in  Vol.  III. 

9  Colston  V.  Gardner,  2  Cha.  Ca.  43,  46; 
3  Swanst.  279,  n.  In  The  Marquis  of 
Caermarthen  v.  Hawson,  the  Court  of  Ex- 
chequer appears  to  have  diiubted  whether 
they  could  revive  a  sequestration  against 
the  heir  to  copyhold  lands,  on  account  of 
the  difficulty  of  compelling  the  lord  to 
admit  the  sequestrators,  and  also  by  reason 
of  the  lord's  right  to  the  fine.  3"Swanst. 
294,  n. ;  see  ib.  298. 

i<*  But  the  suing  out  of  a  sequestration 
on  a  case  does  not  operate  ns  a  transfer  of 
title.     Coats  v.  Elliott,  23  Texas,  606. 
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notice  in  writing  to  attorn  and  pay  their  arrears  and  growing  rents    Ch.  XXVI. 
to  them  :  which  may  be  done,  either  by  serving  the  tenant  per-   ^  '  _^ 

sonally  with  the  notice,  and  at  the  same  time  shoAving  him  the 
sequestration  under  seal,  or  by  leaving  the  notice  at  his  dweUing- 
house  Avith  some  of  his  family,  together  with  a  copy  of  the  seques- 
tration, and  showing  the  original  writ  to  the  person  served.^ 

If  tlie  tenants  refuse  to  attorn,  the  proper  course  appears  to  be  Proceeduigs, 
to  obtain  from  the  sequestrators  a  return  of  the  names  of  the  J^f^H,    ^^ 
tenants,  and  of  their  refusal  to  attorn,^  and  then  to  move,  iipon 
notice  to  the  tenants,  that  they  may  be  ordered  to  attorn  and  pay 
their  rents  to  the  sequestrators.^     This  order  should  be  made  upon 
the  tenants  by  name,  and  not  upon  the  tenants  generally.^ 

We  have  seen  before,  that  sequestrators  may  take  possession  of  Authority  to 
lands  in  the  disobedient  person's  own  occupation.^     It  seems  also,   to^eforie't" 
that  Avhere  the  sequestration  is  for  the  non-performance  of  a  decree,  lands:  when 
the   Court  will,  upon  motion  mth  notice,  give  them  authority  to  ^^^'^' 
set  and  let  the  property ;  ^  but  no  such  authority  will  be  given, 
where  the  sequestration  is  upon  mesne  process? 

A  fi-audulent  alienation  of  property  will  not  prevent  the  effect  Effect  of 
of  a  sequestration  :  ^  and  where,  upon  a  motion  for  writ  of  assist-  a^g^ation. 
ance  to  enforce  an  injunction  to  put  sequestrators  into  possession  of 
the  house  and  goods  of  the  defendant,  the  defendant  alleged  that 
he  had  assigned  the  house  and  goods  to  A.  B.  for  a  valuable 
consideration,  it  was  ordered  that  A.  B.  should  be  examined 
pro  interesse  suo,  unless  he  showed  cause  to  the  contrary  at  the 
next  seal.^ 

Sequestrators  are  accountable  for  all  that  they  receive,  and  are  Sequestrators 
bound  from  time  to  time  to  make  returns  to  the  Court  of  what  ^^'^^^^  ^^  ^<=- 
coraes  to  their  hands  under  the  sequestration  ;  ^°  and  they  may 
be  ordered,  on  motion  with  notice,  to  pass  their  accounts  and  pay 
over  their  balances."  Where  the  sequestration  is  for  non-perform- 
ance of  a  decree  for  payment  of  money,  the  proceeds  are  applicable 
to  the  payment  of  the  demand ;  ^^  but  the  sequestrators  ought  not 
so  to  apply  them  of  their  own  authority.     They  ought  to  bring  the 

1  See  Shaw  v.  Wright,  Reg.  Lib.  1795,  7  Ray  v. ,  3  Swanst.  306,  n. 

B.  652 ;  3  Ves.  22,  24.     For  form  of  notice,  *  Colston  v.  Gardner,  2  Cha.  Ca.  43,  46 ; 

see  Vol.  HI.  S.  C  nom.  Coulston  v.  Gardiner,  3  Swanst. 

2  The  return  need  not  be  filed.    Seton,  279,   n.;    Withani  v.  Blnnd,  ib.  277,  n.; 
1219.  Bird  v.  Littlehales,  ib.  299,  n. ;  Humblyn 

3  Rowley  v.  Ridley,  2   Dick.  622,  631,  v.  Ley,  i6.  301,  n. ;  Blenkinsopp  i'.  Blenkin- 
cited  4  Ves.   738;  3  Swanst.  306,  n.  (6);  sopp,    12  Beav.   56S,  583;  14   Jur.   777;  1 
Anon.,    2    Cha.    Ca.    163;    Goldsmith   v.  De  G.,  M.  &  G.  495,  499;  16  Jur.  787. 
GdliJsmith,  5  Hare,  123,  127,  129;  10  Jur.  9  Bird  v.  Littlehales,  ubi  sup. 

561.     For  form  of  order,  see  Seton,  1219 ;  W  Desbrow     v.  Crommie,    Bunb.    272; 

and  for  form  of  notice,  see  Vol.  HI.  Howell  v.  Lord  Coningsby,  1   Fowl.  Ex. 

4  Anon.,  2  Cha.  Ca.  163.  Pr.  161. 

5  Ante,  p.  1054.  11  Hinde,  138.     For  forms  of  order,  see 

6  Neale  v.  Bealing,  3  Swanst.  304,  n.  (c) ;  Seton,  1219 ;  and  for  form  of  notice  of  mo- 
Harvey  V.  Harvey,  3  Ch.  Rep.  87;  Dunk-  tion,  see  Vol.  HI. 

ley  V.  Scribnor,  2  Mad.  443,  446,  12  Davis  v.  Davis,  2  Atk.  24. 
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Ch.  XXVI. 

§7. 


Writ  of  as- 
sistance. 

Power  of 
sequestrators 
to  seize 
articles  in 
possession  of 
contemnor 
•who  has  been 
committed. 


Contempt, 
by  disturbing 
sequestra- 
tors. 


From  what 
time  lands 
are  liable 
under  a 
sequestra- 
tion, so  as  to 
affect  a  pur- 
chaser. 


money  arising  from  the  rents  or  otherwise  into  Court :  which  they 
may  obtain  leave  to  do  by  petition  or  motion :  and  the  person 
who  is  desirous  of  having  the  sequestered  property  appUed  under 
the  decree,  in  satisfaction  of  his  demand,  must  apply  to  the  Court 
for  that  purpose.^ 

It  api)ears  that  the  Court  will  direct  a  writ  of  assistance  to  issue, 
for  the  purpose  of  putting  sequestrators  into  possession.^ 

Where  any  person  has  been  committed  for  a  contempt  in  not 
delivering  to  any  person,  or  depositing  in  Court  or  elsewhere,  as 
directed  by  any  order,  books,  papers,  or  any  other  articles  or 
things,  any  sequestrators  have  the  same  power  to  seize  and  take 
such  books,  papers,  writings,  or  other  articles  or  things,  being  in 
the  custody  or  power  of  the  person  against  whom  the  sequestration 
was  issued,  as  they  would  have  over  his  own  property ;  and  there- 
upon such  articles  or  things,  so  seized  and  taken,  may  be  dealt 
with  by  the  Court  as  is  just :  and  after  such  seizure,  the  Court 
may,  upon  the  application  of  the  prisoner  or  of  any  other  person 
in  the  cause  or  matter,  or  upon  any  report  to  be  made  in  pur- 
suance of  the  11  Geo.  IV.  &  1  Will.  IV.  c.  36,  order  the  discharge 
of  the  prisoner,  upon  such  terms,  as  to  costs  or  otherwise,  as  to 
the  Court  will  seem  proper.^ 

It  is  a  contempt  of  the  Court  to  disturb  sequestrators,  in  their 
possession  of  property  taken  under  the  sequestration;*  and  where 
sequestrators  have  been  forcibly  dispossessed,  the  Comt  will 
compel  restitution  to  them  of  the  property  of  which  they  were  so 
dispossessed.^ 

Where  lands  or  the  profits  of  lands  are  the  subject  of  a  suit,  and 
the  suit  has  been  duly  registered  as  a  lis  pendens,  or  express  notice 
of  the  suit  given,^  the  title  is  bound  from  the  filing  of  the  bill, 
and  every  purchaser  j^:)e/irfen^e  lite  comes  in  at  his  peril:  even 
though  he  has  paid  a  bond  fide  consideration;''  but  in  other  cases," 
unless  the  decree  or  order  operates  as  a  judgment,®  the  land  is 


1  1  Newl.  689. 

2  See  Seton,  1216;  and  for  form  of 
order,  see  ih.  1229,  No.  2. 

3  11  Geo.  IV.  &  1  Will.  IV.  c.  36,  §  15, 
r.  16 ;  but  see  now  23  &  24  Vic.  c.  149,  §§ 
2,  5,  fln<e,  pp.  501,  502. 

*  Angel  V.  Smith,  9  Ves.  336;  Lord 
Pelhara  v.  Duchess  of  Newcastle,  3 
Swanst.  289,  n. 

6  Lord  Pelham  v.  Duchess  of  Newcastle, 
uU  sup.  In  Valentine  v.  Teller,  1  Hopk. 
422,  it  was  lield,  that  there  is  no  sufficient 
reason  for  the  injunction.  The  writ  of  as- 
sistance is  to  be  considered  as  the  only 
neces-ary  process  of  the  Court,  for  giving 
possessio'n  of  land,  which  has  beeu  the 
subject  of  iidjudication.  See  Ludlow  v. 
Lansing,  1  Hopk.  231;  Kershaw  r.  Thomp- 
son, 4  John.  Ch.  609;  Wallen  v.  Williams, 


7  Cranch,  602;  Garretson  v.  Cole,  1  Har. 
&  .J.  370;  Devaucene  v.  Devaucene,  1 
Edw.  Ch.  272;  Buftum's  Case,  13  N.  H. 
14 ;  Fackler  ?;.  Worth,  2  Bea^ley  (N.  J. ),  395. 

6  2  &  3  Vic.  c.  11,  §  7,  ante,  p.  399. 

7  Crofts  V.  Oldfiekl,  3  Swanst.  278,  n. ; 
Bird  V.  Littlehales,  ib.  299,  n. ;  Self  v. 
Madox,  1  Vern.  459;  see  Atlas  Bank  v. 
Nahant  Bank,  23  Pick.  489,  490;  Gregory 
V.  Gardiner,  13  Cal.  591. 

In  Boulden  v.  Lanahan,  29  Md.  200, 
210,  it  is  said  that  "  no  principle  is  better 
settled  than  that  a  purchaser 2)emJente  lite, 
or  alter  the  litigation  terminated,  is  bound 
bj'  the  judgment  or  decree  rendered 
against  the  party  under  wliom  he  derives 
title."  Inlocs  v.  Harvey,  11  Md.  519;  1 
Storv  Eq.  Jur.  §  406;  Story  Eq.  PI.  §  351. 

8  See  ante,  p.  1033. 
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not  liable  till  sequestration  ;  ^  and  so,  where  an  account  of  profits 
is  decreed  against  a  trustee  of  land,  by  way  of  execution  of  a 
trust,  there,  the  person  only  is  charged  for  bx-each  of  trust  in  not 
applying  the  profits,  and  the  land  is  not  charged  but  while  in  the 
hands  of  the  trustee,  nor  then,  neither,  till  sequestration  issued : 
so  that  purchasers  before  sequestration  are  free.^  It  is  to  be 
observed,  however,  that  even  where  lands  are  collaterally  charged 
by  a  sequestration,  a  voluntary  conveyance,  executed  before  the 
sequestration  issued  for  the  purpose  of  defeating  it,  will  not  have 
that  eflect :  ^  and  that,  in  Witham  v.  Bland^^  where  a  personal 
decree  had  been  made  against  the  father,  upon  which  a  seques- 
tration issued,  Lord  Nottingham  revived  the  sequestration  against 
the  son,  who  was  also  the  heir :  because  he  did  not  claim  as  heir, 
but  under  a  voluntary  conveyance,  executed  before  the  sequestra- 
tion, to  defeat  the  decree.^  A  sequestration  binds  from  the  time 
of  awarding  it :  and  not  from  the  time  of  executing  it,  or  of  its 
being  laid  on  by  the  commissioners.® 

"When  any  person  claims  to  be  entitled  to  an  estate  or  other 
property  sequestered,  whether  by  mortgage  or  judgment,  lease  or 
otherwise,  or  has  a  title  paramount  to  the  sequestration,  he  should 
apply  to  the  Court  to  direct  an  inquiry  whether  the  applicant  has 
any  and  what  interest  in  the  property  sequestered.'  This  inquiry 
is  called  an  examination  joro  interesse  suo ;  and  an  order  for 
such  an  examination  may  be  obtained  by  a  party  interested,  as 
well  where  the  property  consists  of  goods  and  chattels  or  person- 
alty, as  where  it  is  real  estate.*  Thus,  in  Martin  v.  Willis^^  a  per- 
son claiming  title  to  goods  seized  under  a  sequestration,  obtained 
an  order  for  an  examination  />?'0  interesse  suo,  and  in  the  mean 
time  that  the  goods  might  be  restored  to  him  on  his  giving  secu- 
rity. 

An  order  for  the  inquiry  will  not  be  gi-anted  till  after  the 
sequestrators  have  made  a  return  :  because,  till  then,  it  cannot 
appear  to  the  Court  what  is   sequestered.^*^     The  application  for 


Examination 
pro  interesse 
suo: 

Order  for  in- 
quiry as  to 
claimant's 
interest; 
may  be  ob- 
tained, as 
well  in  case 
of  personal, 
as  of  real 
estate. 


How  ob- 
tained. 


1  Bird  V.  Littlehales,  ubi  sup. ;  Hamblyn 
V.  Ley,  3  Swanst.  301,  n. ;  1  Dick.  94; 
Coul.-'ton  V.  Gardiner,  3  Swanst.  279,  n. 

2  Croits  V.  Oldfield,  3  Swanst.  27S,  n. 

8  Coulston  V.  Gardiner,  3  Swanst.  279, 
n. ;  Bird  v.  Littlehales,  ii.  299,  n.;  Ham- 
blyn V.  Ley,  ib.  301,  n  ;  and  see  Laugley 
V  Brediin,"cited  ib.  284,  n; 

4  3  Swanst.  276,  n. 

5  See  Jolinson  v.  Cliippindall,  2  Sim. 
55,  64,  where  a  release  by  a  grantee  of  an 
annuity  to  the  grnntor,  after  sequestration, 
wa-^  ht-ld  to  be  good. 

6  Burdett  v.  Kockley,  1  Vern.  58. 

T  'The  mode  of  proceeding  is  the  same, 
where  the  property  is  in  the  possession  of 


a  receiver.  Anon.,  6  Ves.  287;  Angel  v. 
Smith,  9  Ves.  330;  Brooks  v.  Greathead, 
1  J.  &  W.  178;  Russell  v.  East  Anglian 
Railway  Company,  3  M'N.  &  G.  104,  113, 
117,  125;  post,  Chap.  XXXIX.  §  3,  lie- 
ceivers. 

8  Lord  Pelhani  v.  The  Duchess  of  New- 
castle, 3  Swanst.  290,  n. 

a  In  Seacc.  10  .May,  1745;  1  Fowl.  Ex. 
Pr.  160,  where  it  is  stated  that  this  order 
was  directed  by  the  Court  to  be  made, 
similar  to  that  in  JNIackenzie  v.  The  Mar- 
quis of  Powis,  6  Julj',  1739,  whicii  was 
settled  by  the  Court. 

10  Lord  Pelham  v.  The  Duchess  of  New- 
Castle,  3  Swanst.  289,  n. 
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Whether  the 
order  can  be 
obtained  by 
plaintiff. 


Injunction  tto 
restrain  pro- 
ceedings at 
Law  against 
sequestra- 
tors. 


In  what 
cases  Court 
•will  order 
claim  to  be 
satisfied  at 
once; 


Court  exer- 
cises a  dis- 
cretion, 
where  ad- 
verse claims 


the  order  is  usually  made  by  motion,  supported  by  affidavit  show- 
ing the  facts  under  which  the  claim  arises.^ 

It  has  been  doubted  whether  a  plaintiff  can  compel  a  claimant 
to  be  examined  pro  ititeresse  suo  ;  ^  but  in  Bird  v.  Littlehales^  an 
order  was  made  for  a  person  to  be  examined  pro  interesse  suo,  on 
the  application  of  the  plaintiff;  and  similar  orders  were  pro- 
nounced in  Harahlyn  v.  iee,*  and  in  Johnes  v.  Claughton.^  In. 
Bird  V.  Littlehales  the  order  was  made  in  consequence  of  the  de- 
fendant's counsel  having  stated,  in  answer  to  an  application  for  a 
writ  of  assistance,  that  the  defendant  had  assigned  the  property 
for  a  valuable  consideration  to  A.  B. ;  whereupon  the  Court 
directed  that  A.  B.  should  be  examined  pro  interesse  sico,  unless 
he  showed  cause  to  the  contrary.® 

Where  sequestrators  or  a  receiver  are  in  possession  of  property 
belonging  to  a  party,  and  a  person  claiming  that  property  ad- 
versely to  the  party  brings  an  action  at  Law  against  the  seques- 
trators or  receiver,  for  the  pui-pose  of  enforcing  his  claim,  the 
Court  will  interfere  by  injunction  to  prevent  the  person  claiming 
from  proceeding  with  the  action  :  for,  although  the  Court  will 
sometimes  permit  a  person  to  proceed  at  Law  against  the  seques- 
trators or  receiver,  where  a  matter  is  in  a  fit  state  foi-  the  right  to 
be  ascertained  by  a  trial  at  Law,'^  such  a  proceeding  cannot  be 
adopted,  unless  the  permission  of  the  Court  has  been  first  obtained. 
This  was  settled  in  An(/el  v.  Smith,^  where  the  rule  was  laid 
do^\ai,  both  with  respect  to  receivers  and  sequestrators,  that  their 
possession  is  not  to  be  disturbed  without  leave.^ 

Sometimes,  where  a  person  claiming  a  legal  right  to  property 
sequestered  has  made  an  application  for  an  inquiry  as  to  his 
interest,  the  Court,  finding  his  right  to  be  clear  and  undisputed, 
has  at  once  made  an  order  in  his  favor,  without  an  inquiry.^" 
The  Cotirt  has,  also,  ordered  the  possession  of  the  property 
claimed  to  be  delivered  up  to  the  claimant,  upon  his  entering  into 
good  and  sufficient  security  to  restore  it,  in  case  the  decision  upon 
bis  claim  should  be  against  him."  In  the  case  of  Emp>ringham 
V.  ■  Short,^'^  where   the    sequestrator   took  possession  of  property 


1  Hunt  V.  Priest,  2  Dick.  540.  The 
order  is  sometimes  made  at  Chambers,  on 
summons.  For  form  of  order,  see  Seton, 
1220,  No.  1 ;  and  for  forms  of  notice  of 
motion  and  summons,  see  Vol.  III. 

-  Kaje  V.  Cunningham,  5  Mud.  406. 

3  See  Swanst.  299,  300,  u. 

*  Seton,  1220;  1  Dick.  94;  3  Swanst. 
302,  n. 

6  Jack.  573. 

6  Bird  V.  Littlehales,  Reg.  Lib.  1742,  A. 
187. 

■7  Attorney-General  v.  Mayor  of  Cov- 


entr}-,  1  P.  Wms.  308;  Anon.,6  Ves.  288; 
Angel  V.  Smith,  9  Ves.  335. 

>>   Ubi  sup. 

&  Johnes  V.  Claughton,  Jae.  573;  Brooks 
V.  Greathead,  1  J.  &  W.  178;  Kussell  v. 
East  Anglian  Railway  Company,  3  M"N. 
&  G.  104,  117 ;  Crow  v.  Wood,  13  Beav. 
271. 

10  Dixon  V.  Smith,  1  Swanst.  457,  459. 

11  Wharam  v.  Broughton,  1  Ves.  S.  180, 
181. 

1^  3  Hare,  461. 
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which  was  claimed  by  a  third  person,  Sir  James  Wigram  V.  C. 
had  occasion  to  investigate  the  practice  of  the  Com-t  in  trying  the 
rights  of  parties  under  seqitestrations ;  and  he  came  to  the  con- 
ckxsion,  that  it  is  perfectly  clear  that,  in  such  cases,  the  Court 
exercises  a  discretion :  observing,  that  "  where  the  case  has  been 
considered  to  admit  of  no  doubt,  the  Court  has  detennined  it, 
without  further  inquiry.  In  some  cases,  the  Court  has  ordered 
the  parties  to  bring  an  ejectment;  in  other  cases,  where  the 
sequestrator  has  found  a  person  in  possession  of  the  property,  the 
Court  has  ordered  a  writ  of  assistance  to  issue,  unless  the  party 
submitted  to  come  in  and  be  examined  pro  interesse  suo.  The 
Court  sees  what  is  necessary  to  be  done,  in  order  to  try  a  question 
of  right,  and  it  then  puts  it  in  the  way  of  trial."  ^ 

An  infant  applies  for  the  inquiry  by  his  guardian ;  ^  and  a  per- 
son may  apply  for  the  inquiry  m  forma  iKixiperis? 

If  it  appears  that  the  claimant  has  a  plain  title  to  the  property, 
the  sequestration  will  be  discharged  against  him :  with  of  without 
costs,  as  the  Court  may  determine  upon  the  circumstances  of  the 
case.* 

A  sequestration  upon  mesne  process,  like  other  processes  of  con- 
temjjt,  maybe  discharged  upon  the  contemnor  clearing  his  con- 
tempt and  paying  the  costs  incidental  thereto.^ 

Where  sequestrators  are  in  the  possession  of  lands  or  tenements 
in  question  in  the  cause,  the  ajDpointment  of  a  receiver  of  the  rents 
and  profits  of  those  lands  will  have  the  effect  of  discharging  the 
seqxiestration.®« 

A  sequestration  against  a  defendant  upon  mesne  2^1'oc^ss  abates 
on  the  death  of  the  plaintiff,  but  it  is  revived  with  the  suit ; ' 
and  the  Court  will  not,  immediately  upon  the  abatement,  turn  the 
sequestrators  out  of  possession,  but  will  give  time  for  the  revival 
of  the  suit.®  Where  the  person  against  whom  sequestration  on 
m,esne  p/rocess  has  issued  dies,  the  process,  being  personal,  not 
only  abates  but  falls  altogether,  and  cannot  be  revived :  but  it  is 
otherwise,  where  it  is  issued  for  non-performance  of  a  decree  :  ^ 
for  there,  the  sequestration  is  merely  abated  with  the  suit,  aiid, 
being  in  the  nature  of  an  execution,  it  may  be  revived  against  the 
personal  representative  of  the   person."     If  the  decree,  iu  such 


Cn.  XXVI. 

§7. 


Infjints  and 
paupers  may 
apply. 

Discharge  of 
sequestra- 
tion, as  to 
adverse 
claimant. 

Discharge  of 
sequestra- 
tion on 
mesne  pro- 
cess. 

By  appoint- 
ment of  a 


Effect  on 
sequestra- 
tion of  abate- 
ment of  suit 
or  death  of 
contemnor. 


1  3  Hare,  470. 

2  Lord    Pelham   v.    Ducliess    of   New- 
castle, 3  Swaust.  290,  n. 

3  Ante,  p.  39. 

i  Gilb.  For.  Rom.  81 ;  Tatham  v.  Par- 
ker, 1  Sm.  &  G.  506;  1  Jur.  N.  S.  992. 

5  1   Turn.   &  Ven.    126;    see  Heyn  v. 
Heyn,  Jac.  49,  53. 

6  Shaw  V.  Wright,  3  Ves.  22,  24. 

7  Hyde  v.  Forster,  1  Dick.  132. 


8  Per  Lord  Hardwicke,  in  White  v. 
Hayward,  2  Ves   S.  464. 

»  Hawkins  v.  Crook,  3  Atk.  594;  Uni- 
versity College  V.  F"oxcroft,  1  Vern.  166; 
Ramshaw  v.  Greenhill,  cited  1  Ves.  S.  183. 

1"  Burdett  V.  Rocklev,  1  Vern.  58 ;  Wha- 
ram  v.  Broughton,  1  Ves.  S.  180,  182,183; 
White  V.  Hayward,  2  Ves.  S.  401,  464; 
Hyde  v.  Greenhill,  1  Dick.  106;  and  see 
Tatham  v.  Parker,  1  Sm.  &  G.  506;  1  Jur. 
N.  S.  992. 
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Proceedings 
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questration, 
where  plain- 
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Sequestra- 
tors may  be 
committed 
for  abuse  of 
powtr. 


case,  is  for  a  mere  personal  demand,  the  sequestration  can  only 
be  revived  against  the  personal  representative,  and  not  against  the 
heir :  ^  unless  the  decree  is  for  the  performance  of  a  covenant  in 
Avhich  the  lieir  is  bound,  or  for  the  land  itself.  Where,  however, 
the  land  descends  to  an  heir  in  tail,^  or  to  a  purchaser,  the  land, 
of  course,  ceases  to  be  bound,  unless  it  has  been  entailed  or  con- 
yeyed  away,  subsequently  to  the  decree,  or  with  the  view  of 
avoiding  the  effect  of  the  sequestration.^ 

A  sequestration  against  the  lands  of  a  married  man  vnll  not 
bind  his  wife's  dower  after  his  death,  even  though  the  marriage 
took  place  after  the  sequestration  issued :  *  and  where  a  seques- 
tration was  awarded  to  sequester  a  manor  and  other  real  estate 
belonging  to  a  defendant,  to  satisfy  a  decree,  out  of  which  manor 
an  annuity  was  secured  to  the  defendant's  wife,  which,  together 
witli  the  manor,  had  been  sequestered  during  the  husband's  life  : 
upon  the  application  of  the  wife,  after  the  defendant's  death  the 
sequestralion  was  discharged,  as  far  as  respected  the  annuity.^ 

A  sequestration  will  not  go  or  be  revived  against  an  heir  on 
the  death  of  the  ancestor,  unless  the  suit  be  revived ;  ^  and  it  is 
to  be  noticed  that,  in  such  case,  the  suit  must  be  revived  against 
the  heir ;  and  that  a  revivor  against  the  personal  representative 
alone,  will  not  warrant  the  revivor  of  the  sequestration  against  the 
heir.^ 

The  proper  course,  where  there  is  an  abatement  of  the  suit  by 
the  death  of  the  plaintiff,  appears  to  be,  for  the  person  whose 
property  is  sequestered,  to  move  that  the  representative  of  the 
plaintiff  may  revive  the  suit  within  a  given  time,  or  else  that  the 
sequestration  may  be  removed.^  It  seems,  however,  that  where 
sequestration  is  upon  real  estate,  and  the  person  in  default  dies, 
but  the  plaintiff  does  not  revive  the  suit  against  the  real  repre- 
sentative, the  person  claiming  the  land  may  proceed  by  ejectment 
to  recover  possession  of  it,  and  that  the  Court  will  not  restrain 
him.^  Where,  however,  a  sequestration  is  in  force,  or  has  been 
revived,  a  party  claiming  an  interest  in  the  property  sequestered 
ought  not  to  proceed  by  ejectment  or  other  action  to  recover  it, 
but  should  apply  to  the  Court  for  an  inquiry  as  to  his  interest." 

Where  a  sequestrator  abuses  his  power,  the  Court  will,  upon 
representation  of  the  facts,  make  an  order  that  he  show  cause  why 


1  Burdett  v.  Rockley,  1  Vern.  58;  Uni- 
versity College  V.  Foxcroft,  ib.  160 ;  VVha- 
ram  v.  Brounhton,  1  Ves.  S.  180;  Hyde  v. 
Greenhill,  ulii  sup.  ;  Marquis  of  Caermar- 
ttien  V.  llawsoii,  3  Swanst.  294,  298,  n. 

2  Earl  of  Atliol  v.  Earl  of  Derby,  1 
Cha.  Ca.  220. 

3  Ante,  p.  1055. 

4  liurdeit  V.  R)ckley,  1  Vera.  118. 


5  Procter  v.  Reynol,  1  Cha.  Rep.  247; 
Langley  v.  Breydon,  cited  2  Cha.  Ca.  46. 

s  Derby  v.  Aucram,  cited  2  Cha.  Ca.  46. 

"  See  Burdett  v.  Rockley,  1  Veni.  ed. 
Raithby,  58  n. 

8  See  White  v.  Havward,  2  Ves.  S.  462, 
464. 

y  Burdett  v.  Rockley,  ubi  sup. ;  Reg. 
Lib.  1681,  A.  671;   1682,  A.  184. 

10  Ante,  p.  1057. 
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he  should  not  be  committed  and  pay  the  costs  to  tlie  party  com- 
plaining.^ 

The  costs  of  a  sequestration  are  not  liquidated,  but  are  costs 
to  be  taxed.  The' fees  payable  to  the  commissioners  are  regu- 
lated by  the  nature  and  value  of  the  property.'-^  Sometimes 
the  sequestrators  have  been  allowed  a  poundage,  and  sometimes, 
under  circumstances  of  trouble  and  expense,  a  specific  sum  in 
solido.^ 

In  cases  where  a  decree  is  made  joro  confesso^  the  Coui't  is  now 
expressly  enabled  to  direct  a  sequestration  of  the  real  and  j^ersonal 
estate  of  the  defendant  to  be  issued,  and  to  direct  payment  to  be 
made,  out  of  such  real  or  personal  estate,  of  such  sum  or  sums  of 
money  as,  at  the  hearing,  or  any  subsequent  stage  of  the  cause, 
the  jilaintifF  appears  to  be  entitled  to.* 

Every  person,  not  being  a  party  in  any  cause,  who  obtains  an 
order,  or  in  whose  favor  an  order  is  made,  is  entitled  to  enforce 
obedience  to  such  order  by  the  same  process  as  if  he  were  a  party 
to  the  cause ;  and  every  person,  not  being  a  party  in  any  cause, 
against  whom  obedience  to  any  order  may  be  enforced,  is  liable  to 
the  same  process  for  enforcing  obedience  to  such  order  as  if  he 
were  a  party  to  the  cause.^ 

The  process  of  contempt,  which  has  been  before  described,  is  not 
well  adapted  to  enforce  obedience  to  a  decree  or  order,  by  which 
any  person  is  directed  to  execute  any  deed  or  other  instrument, 
or  make  a  surrender  or  transfer.  In  such  a  case,  if  the  person  re- 
fuses or  neglects  to  obey  the  decree  or  order,  the  Court  is  enabled 
under  the  provisions  of  the  Trustee  Acts,  1850  &  1852,  either  to 
vest  his  estate,  or  appoint  a  person  to  convey  the  same  in  his 
place,  according  to  the  decree  or  order.® 


Ch.  XXVI. 

§7. 


tion. 


Where  de- 
cree is  made 
pro  conftsso. 


Orders  may 
be  enforced 
by  or  against 
persons  not 
parties  to  the 
cause. 


Execution  of 
deeds,  &c. : 
how  en- 
forced. 


1  Lord  Pelham  v.  Lord  Ilarlej',  3 
Swanst.  291,  n. 

2  Biaithwaite's  Pr.  241. 

8  1  Turn.  &  Ven.  125;  Wood  v.  Free- 
man, 2  Atli.  542;  and  see  Hawkins  v. 
Crook,  3  Atk.  5ii4. 

4  Ord.  XXIL  9;  ante,  p.  527. 

6  Ord.  XXIX.  2;  see  Lane  v.  Oliver,  2 
Hare,  97;  6  Jur.  1080.  The  10th  Equity 
Rule  of  the  U.  States  Courts  is  the  same. 
See  ante,  p.  1043,  note. 

Purchasers,  under  decrees  in  Chancery, 
are  regarded  to  a  certain  extent  as  parties 
to  the  suit,  so  as  to  be  under  the  control 
of  the  Court  on  the  one  liand,  and  its  pro- 
tection on  the  other.  Thus,  a  purcliaser 
under  an  order  or  decree  in  Chancery  may 
be  compelled  to  complete  his  purchase  by 
order  on  liun  in  a  summary  way,  without 
a  bill,  to  pay  nr  bring  tlie  money  into 
Court.  Richardson  v.  Jones,  3  Gill  &  J. 
164;  Gordon  v.  Sims,  2  McCord  Ch.  1G5; 
Brown  v  Wallace,  4  Gill  &  J.  479;  Dun- 
ham V.  Miuard,  i  Paige,  441;  Morris  v. 


Mo  watt,  2  Paige,  586;  Anderson  v.  Fouike, 
2  Har.  &  G.  346;  Wood  v.  Mann,  3  Sum- 
ner, 318.  And  on  the  other  hand,  i)arties 
to  the  suit  and  all  parties  coming  in  under 
the  decree,  as  well  as  all  who  do  not  claim 
to  hold  by  title  paramount  to  the  pai  ties, 
will  be  enjoined  from  disturbing  the 
purchaser.  Stackpole  v.  Curtis,  2  Moll. 
504;  Dorsey  v.  Campbell,  1  Bland,  363; 
McComb  V.  Kankey,  1  Bland,  3G3;  Cliap- 
hne  V.  Chapline,  1  Bland,  364;  Wright 
V.  Wright,  1  Bland,  365;  Taylor  v.  Col- 
gate, 1  Bland,  365. 

6  13  &  14  Vic.  c.  60;  15  &  16  Vic.  c. 
55;  see  Wellesley  v.  Wellesley,  4  De  G. 
M.  &  G.  537,541;  and  see  Seton,  1197; 
Braithwaite's  Pr.  170,  361;  and  ^ws^. 
Chap.  XLV.,  Statutory  Jurisdiction.  By 
the  11  Geo.  IV.  &  1  Will.  IV.  c.  36, 
§  15,  r.  15,  the  Court  was  empowered  in 
such  a  case,  where  the  person  had  been  in 
prison  two  months  for  such  refusal,  to 
direct  the  deed  to  be  executed  by  a  Master 
in  Ordinary,  or  a  Master  Extraordinary; 
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Writ  of 
assistance : 
In  what 
cases. 


Order  for 
leave  to 
issue:  how 
obtained. 


Where  a  decree  or  order  has  directed  possession  of  property  to 
be  given,  the  person  prosecuting  the  same  may  pursue  a  more 
summary  course  than  the  ordinary  process  of  contempt :  for  he  is 
entitled,  upon  due  service  of  the  decree  or  order,-^  to  an  order  for  a 
writ  of  assistance,^  directed  to  the  sheriff  of  the  county  where  the 
property  Ues,  commanding  him  to  put  the  plaintiff  into  the  posses- 
sion of  the  premises  in  question,  jjursuant  to  the  decree  or  order/ 
A  demand  of  possession  is  not  now  necessary.* 

The  application  for  this  writ  is  made  by  ex  parte  motion,  sup- 
ported by  affidavit  showing  the  due  service  of  the  decree  or  order 
in  the  usual  manner,  and  that  it  has  not  been  obeyed.^  The 
affidavit  need  only  show  that  the  order  was  not  complied  with 


and  it  is  presumed  that  this  may  now  be 
done  by  the  Judge  (15  &  16  Vic.  c.  80, 
§  36);  or  by  a  commissioner  to  administer 
oaths  in  Chancery  in  England  (16  &  17 
Vic.  c.  78,  §  1);  but  the  object  is  more 
conveniently  effected  under  the  Acts  above 
referred  to ;  and  see  Seton,  1230.  A  de- 
cree for  a  deed,  in  Ohio,  operates  as  a  con- 
veyance, subject  as  between  the  parties, 
to  a  revesting  of  the  title  by  a  reversal  of 
the  decree;  but  such  a  reversal  does  not 
affect  the  title  of  a  purchaser  acquired 
hma  Jide,  wliile  the  decree  was  in  force. 
Taylor  v.  Boyd,  3  Ohio,  337.  Such  de- 
cree need  not  be  recorded  in  the  Registry 
of  Deeds.  Beniiett  v.  Williams,  5  Ohio, 
461.  A  decree  for  the  execution  of  a  deed 
may  still  be  enforced  by  attachment,  not- 
withstanding the  statute  making  such 
decree  operate  as  a  conveyance.  Kandall 
V.  Pryor,  4  Ohio,  424.  A  decree  for  a 
deed,  in  the  Circuit  Court  of  the  United 
States,  does  not  operate  as  a  conveyance 
in  Ohio.  The  actual  execution  of  a  deed 
has  to  be  enforced  in  that  Court  by  attach- 
ment and  sequestration,  as  in  England. 
Shepherd  v.  Ross  County,  7  Ohio,  271. 

In  ilississippi,  the  title  cannot  be  passed 
by  a  decree ;  convej^auces  must  be  made 
under  it  by  the  party,  or  by  a  commis- 
sioner. Wallace  v.  Wilson,  34  Miss.  (5 
George)  357. 

In  Coimecticut,  Courts  of  Equity  are 
authorized  by  statute  to  "pass  the  title  to 
real  estate  by  decree,  without  any  act  on 
the  part  of  the  defendant,  when  in  their 
judgment  it  shall  be  the  proper  mode  to 
carry  the  decree  into  elFect;  "  and  such 
decree,  having  been  duly  recorded,  "  shall, 
while  in  force,  be  as  effectual  to  transfer 
the  same  as  the  deed  of  the  defendant." 
Kev.  tjtat.  tit.  12,  §  22;  King  v.  Bill,  28 
Conn.  598.  The  title  passes  by  the  de- 
cree only  as  of  the  date  of  the  decree,  and 
does  not  as  a  legal  t;tle  relate  back  to  the 
commencement  of  the  suit.  King  v.  Bill, 
supra. 

1  See  ante,  p.  1044. 

2  Ord.  XXIX.  5. 

3  See  9th  Equity  Rule  of  the  United 
States  Courts,  post,  Appx.  A  writ  of  assist- 


ance is,  in  ordinary  cases,  the  first  and 
only  process  for  giving  possession  of  land, 
under  the  adjudication  of  the  Courts. 
Valentine  v.  Teller,  1  Hopk.  422;  Fackler 
V.  Worth,  2  Beasley  (N.  J.),  395.  This 
writ  is  granted  in  order  to  give  the  plain- 
tilf  the  full  benefit  of  the  decree.  But  in 
putting  the  purchaser  into  pos:5ession  of 
premises  sold  and  conveyed  in  pursuance 
of  its  decree,  the  Court  will  not  interfere 
with,  nor  attempt  in  cases  of  doubt,  to 
settle  the  rights  of  any  party  claiming  pos- 
session by  title  paramount  to  that  of  the 
mortgagee  or  other  party  in  whose  favor 
the  decree  was  made.  Thomas  v.  De 
Baum,  1  McCarter  (N.  J.),  37. 

Where  a  decree  has  set  aside  a  deed 
conveying  real  estate,  and  directed  the 
defendants  to  reconvey  to  the  plaintiff 
and  to  deliver  up  possession,  which  they 
had  made  default  in  doing,  the  Court 
ordered  a  writ  of  assistance,  upon  produc- 
tion of  notice  of  motion,  and  affidavit  of 
personal  service  of  a  copy  thereof,  and  of 
the  other  papers,  a  certified  copy  of  the 
decree,  a  cerciticate  of  its  enrolment,  a 
deed  of  reconveyance  approved  of  by  a 
Master,  and  an  affidavit  showing  a  demand 
of  possession  and  execution  of  the  deed  of 
reconveyance,  and  a  refusal  to  do  either. 
Devaucene  v.  Devaucene,  1  Edw.  Ch.  272. 
An  injunction  is  not  necessary,  before  a 
writ  of  assistance.  Valentine  v.  Teller,  1 
Hopk  422;  see  Van  Hook  v.  Throck- 
morton, 8  Paige,  33.  This  writ  i-sues  and 
is  of  force  only  against  those  bound  imme- 
diately or  mediately  by  the  judgment; 
against  those  only  should  the  sheriff  exe- 
cute it;  they  alone,  ttierefore,  have  a  right 
to  be  heard  in  tlie  cause  with  reference  to 
the  issuing  or  execution  of  the  writ.  Gel- 
peke  V.  Milwaukee,  &c.  R.R.  Co.,  11  Wis. 
454. 

4  Ord.  XXIX.  1,  ante,  p.  1045. 

5  Braithwaite's  Pr.  158.  For  form  of 
order,  see  Seton,  1228;  and  for  forms  of 
affidavit  and  motion  paper,  see  Vol.  III. 
In  Tliomas  v.  De  Baum,  1  McCarter  (N. 
J.),  37,  the  application,  for  a  writ  of  assist- 
ance was  made  by  petition.  ^ 
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within   the   time   limited:    it   need   not   show   an   existing   non-    Ch  XXVI. 

compliance  at  the  time  the  application  for  the  writ  is  made.^     The 

copy  of  the  decree  or  order  served  need  not  be  indorsed  with  the 

notice  required  previously  to  the  issue  of  an  attachment ;  ^   but 

the  writ  will  be  ordered  to  issue,  notwithstanding  the  copy  of  the 

decree  or  order  was  so  indorsed.^ 

The  writ  is  prepared  and  indorsed,  in  like  manner  as  a  com-  How  pre- 
mission  of  sequestration  ;  *  and  will  be  sealed  by  the  Record  and  P^/Jg*^'"''^ 
Writ  Clerk,  on  the  order  authorizing  the  writ  to  issue  being  pro- 
duced, and  on  a  x^^Oicipe  being  filed  with  him.^     In  preparing  the 
writ,  the  language  of  the  decree  or  order  should  be  followed,'^ 

The  writ  is  lodged  with  the  under-sheriiF  or  deputy-sheriff  of  How  exe- 
the  county,'^  and  is  executed  in  the  name  of  the  sheriff.      The  ^^'^ted. 
Court  will  enjoin  an  action  brought  against  a  sheriff's  officer,  in 
respect  of  his  acts  under  the  writ ;  although  damages  are  claimed 
against  him'  for  taking  chattels  not  included  in  the  order.* 

Process  of  contempt  for  non-performance  of  a  decree  or  order.  Effect  upon 
has  the  same  effect  in  preventing  the  party  fi-om  being  heard,  as  fj[7hTcau!e, 
the  like  lirocess  for  not  appearing  or  answering;^  and  the  con-  ofdisobe- 

dlGllCG  to  £1 

tempt  may  be  cleared,  waived,  or  discharged,  in  nearly  the  same  decree  or 
inanner.i"  ^  order. 

In  addition  to  the  process  of  contempt  before  mentioned,  every  writs  of  Fi. 
person  to  whom,  in  any  cause  or  matter,  any  sum  of  money  or  any  ^j^l'^^^f 
costs  have  been  directed  to  be  paid,  is,  after  the  lapse  of  one  inwhat 
month  "  from  the  time  when  the  decree  or  order  for  payment  was  cases. 
duly  passed  and  entered,  entitled  to  sue  out  one  or  more  writs  of 
Jieri  facias^  or  of  elegit^  for  the  amount  due  to  him.^^ 

The  writ  of  fieri  facias  or  elegit  is  prepared  by  the  creditor  or  Howpre- 
his  solicitor,  and  engrossed  on  parchment  ;i*   and  will  be  issued  P^^^'Ji^^'^ 
by  the  Record  and  Writ  Clerk,  when  the  month  from  the  entry 
of  the  decree  or  order  has  expired,  unless  a  time  is  limited  by  the 
decree  or  order  for  payment  of  the  money :  in  which  case,  it  will 

1  Webster  v.   Taylor,  18  Jur.   869,  V.  12  Qrd.   XXIX.  6;    1  &  2  Vic.  c.    110, 
C.  \V.                                                                    §   18;    Tavlor  v.    Jardine,   1   Hare,   316; 

2  Under  Ord.  XXIII.  10,  ante,  p.  1043.         Streeten  v'.  VVhitmore,  5  Beav.  228;  6  .Tur. 
8  B"wer  ».  C'lOfier,  2  Hare,  412;  Braith-       92.     These  writs  cannot  be  issued  to  en- 

waite's  Pr.  158;  Set'n,  1229.  force  payment  of  money  into  Court:  Braith- 

*  Ante,  p.  1051.     A  feeof  li.  is  payable,  waite's   Pr.  195;  nor  to  enforce    payment 

by  a  Cliaiic-ry  fee  fund   >trtmp  affixed  to  bv  a  receiver    appointed   by   the   Court. 

the  writ.     IJegui.'  to  Or.l.  Sched.  4.  Whitehead  v.  Lynes,  11  Jur.  N.  S.  74;  13 

6  For  forms  of  writ,  indorsement,  and  W.  K.  306,  M.  R. ;  34  Beav.  161;  12  L.  T. 

prcBcipe,  see  Vol.  III.  N.  S.  332,  L.  C;  affirmed,  on  this  point, 

e  Braithwaite's  Pr.  158.  bv  L.  C. 

I  See  mile,  p.  460.  1*  The  writ  must  have  affixed  to  it  a 

8  Widkei-  V.  Micklethwaite,  1  Dr.  &  S.       Chancery  fee  fund  stamp  of  1/.     Kei,'ul.  to 
49;  and  see  ((nte,  p.  511.  Ord.   Sched.  4.      For   forms  of  writs,  see 

9  Ante,  p.  504  et  seq.  Ord.  Scheds.  F.  &  G.,  and  Vol.  III. ;  and 
30  Ante,  p.  507  el  sf-q.  for  forms  ofj>r(Ecipe,  see  Vol.  III. 

II  Thit  is,    twenty-eight  days.        Ord. 
XXXVII.  10. 
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Ch.  XXYI. 

§7. 


Indorse- 
ments. 


By  whom 
executed. 


How  re- 
turned and 
filed. 


Fees  of  exe- 
cution. 


Tenant  by 
tlegit  is 
bound  to 
account. 


not  be  issxied  until  such  time  has  also  expired.^  At  the  time  the 
■writ  is  presented  for  sealing,  the  decree  or  order,  or  an  office  copy- 
thereof,  upon  which  one  of  the  entering  clerks  has  marked  the 
day  of  the  month  and  year  on  which  the  same  was  left  for  entry, 
must  be  produced;  and  a  prceope  must  be  filed.^  If  the  wi'it  is 
issued  for  costs,  and  such  costs  have  been  taxed,  an  office  copy 
of  the  Taxing  Master's  certificate  of  taxation  must  also  be  pro- 
duced. 

On  the  writ  must  be  indorsed  the  words  "  By  the  Court,"  and 
also,  tliereunder,  the  calling  and  place  of  residence  of  the  person 
ao-ainst  whom  the  writ  is  issued,  and  the  amount  of  the  sum  to  be 
levied,  according  to  the  form  used  upon  like  writs  issuing  out  of 
the  Superior  Courts  of  Common  Law;^  and  also  the  name  and 
place  of  business  of  the  solicitor  by  whom  the  writ  is  issued,  and 
of  his  agent,  if  any,  or  the  name  and  place  of  residence  of  a  party 
suing  out  the  writ  in  person,  and,  in  either  case,  the  address  for 
service,  if  any.*  Where  the  wiit  is  issued  for  the  recovery  of  a 
balance  of  a  sum  of  money  or  of  costs  remaining  due,  the  full  sum 
mentioned  in  the  order,  or  the  full  amount  of  costs,  as  taxed,  may 
be  inserted  in  the  body  of  the  wi'it,  but  in  the  indorsement  of  the 
sum  to  be  levied,  only  so  much  as  remains  due  should  be  men- 
tioned.^ 

The  wi-its,  when  sealed,  are  delivered  to  the  sheriff  or  other 
officer  to  whom  the  execution  of  the  like  wi'its  issuing  out  of  the 
Superior  Courts  of  Common  Law  belongs ;  and  must  be  executed, 
as  nearly  as  may  be,  in  the  same  manner  in  which  such  like  writs 
are  executed.®  And  the  writs,  when  returned  by  the  sheriff  or 
other  officer,  must  be  delivered  to  the  parties  or  solicitors  by 
whom  respectively  they  were  sued  out,  and  must  thereupon  be 
filed  as  of  record  in  the  office  of  the  Clerks  of  Records  and  Writs. 
And  for  the  execution  of  such  writs,  the  sheriff  or  other  officer  is 
not  to  take  or  be  allowed  any  fees,  other  than  such  as  are  allowed 
for  the  execution  of  the  like  writs  issuing  out  of  the  Superior 
Courts  of  Common  Law.'' 

A  tenant  by  elegit,  on  applying  for  a  sale  of  the  extended  prop- 


1  Braithwaite's  Pr.  195;  Adkins  v. 
Bliss.  2  L)e  G.  &  J.  286;  4  Jur.  N.  S.  1162. 
Where  the  bill  has  been  taken  pro  con- 

fesso  against  the  disobedient  person,  see 
Ord.  XXII.  13;  ante.  p.  527. 

2  Ord.  XXIX.  7;  Bmithwaite'sPr.  196. 

3  Ord.  XXIX.  10.  For  the  forms  in  use 
at  Law,  see  Chitty's  Forms,  303  et  seq.  ; 
337  el  seq.  For  forms  of  indorsement,  see 
Vol.  III. 

4  Ord.  III.  2,  5 ;  arde,  pp.  453,  454. 

5  Braithwaite'-s  Pr.  195;  see  Bryan  v. 
Metropolitan  Saloon  Omnibus  Company,  4 
Drew.  546;  and  see  post,  Chnp.  XXXl., 
Costs. 


6  For  the  practice  nt  Law  as  to  the  like 
writs,  see  Chitty's  Arch.  634  et  seq. ;  670 
et  seq. 

7  Ord.  XXIX.  8.  The  sheriff,  levying 
under  a  writ  o^ fieri  fuclns  issued  b\'  the 
Court  of  Chancery,  is  not  entitled  to  an 
injunction  to  restrain  proceedings  against 
him  bj'  strangt-rs  to  tlie  suit.  R'ck  v. 
Cook,  2  De  G.  &  S.  493;  12  .Jur.  957;  2 
Phil.  691.  As  to  the  sheriff's  fees  at  Law, 
see  Chitty's  Arch.  625,  638,  678.  For 
mode  of  enfi)rcin2  return,  :uid  liabilities  of 
sherifll',  see  Evans  v.  Davies,  7  Beav.  81; 
and  ante,  p.  470. 
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erty  and  payment  of  his  debt,  is  bound  to  account,  lilce  a  mort- 
gagee in  possession.^ 

"Where  it  appears,  upon  the  return  of  any  such  writ  of  fieri 
facias,  that  the  sheriff  or  other  oiRcer  has,  by  virtue  thereof, 
seized,  but  not  sold,  any  goods  of  the  person  directed  to  pay  the 
sura  of  money  or  costs,  the  person  to  whom  the  same  is  ]:)ayable  is 
at  Uberty,  immediately  after  the  writ  with  the  return  has  been 
filed  as  of  record,  to  sue  out  a  writ  of  venditione  exponas?-  Such 
writ  will  be  issued  by  the  Record  and  Writ  Clerk,  on  a.  prcecipe 
being  filed  with  him.^ 

If  a  sufficient  sum  to  answer  the  demand  of  the  person  issuing  a 
common  writ  oi  fieri  facias  is  not  levied  under  it,  he  is  entitled  to 
have  a  second  writ  issued  into  the  same  or  another  county  :  his 
rights  being  the  same  as  those  of  a  plaintiff  at  Law.* 

Where  part  only  of  a  debt  directed  to  be  paid  by  an  order  had 
been  levied  under  a  fieri  facias,  the  Court  refused  to  make  an 
order  for  the  payment  of  the  balance  ;  but  directed  an  inquiry  as 
to  the  amount  due,  and  ordered  payment  thereof  within  ten  days 
after  the  date  of  the  Chief  Clerk's  certificate.^ 

The  person  prosecuting  the  decree  or  order  does  not,  as  at  Com- 
mon Law,  lose  his  right  to  issue  the  writs  of  fieri  facias  or  elegit, 
by  arresting  the  person  proceeded  against  upon  an  attachment : " 
for  the  arrest  is  a  consequence  of  the  contempt  committed  by  not 
obeying  the  order  of  tiie  Court ;  and  does  not,  therefore,  deprive 
the  person  prosecuting  the  decree  or  order  of  the  benefit  of  the 
statute.'^ 

If,  upon  the  return  of  any  writ  of  fieri  facias  or  elegit,  it  appears 
that  the  person  against  whom  the  writ  was  issued  is  a  beneficed 
clerk,  and  has  no  goods  or  chattels  nor  any  lay  fee  in  the  bailiwick 
of  the  sheriff  to  whom  the  writ  was  directed,  the  person  to  whom 
the  sum  of  money  or  costs  mentioned  in  the  writ  is  payable,  is, 
immediately  after  the  writ  with  the  return  has  been  filed  as  of 
record,  at  liberty  to  sue  out  one  or  more  writ  or  writs  of  fieri 
facias  de  bonis  ecclesiasticis,  or  one  or  more  writs  of  sequestrari 
facias  ;  ^  and  every  such  ^^^•it  is  prepared,  issued,  and  indorsed,  a 
prcecipe  thereof  is  filed,  and  a  like  fee  on  issuing  is  payable  as  in 
the  case  of  a  common  writ  of fi^ri  facias? 


Second  writ 
of  h'i.  Fa.  for 
unsatisfied 
amount: 


Inquiry  as  to 
balance  due, 
and  order  for 
payment. 

Eight  to  the 
writs  not  lost 
by  arrest  of 
debtor  on  an 
attachment. 


Writs  of  Fi. 
Fii.  de  bonis 
ecclesiasticis, 
or  stquestran 
facias : 
In  what 
cases. 


How  pre- 
pared and 
issued. 


1  Bull  V.  Faulkner,  1  De  G.  &  S.  685 ; 
12  Jur.  33. 

2  Ord.  XXIX.  9.  For  the  practice  at 
Law  as  to  a  like  writ,  see  Chitty's  Arch. 
666. 

3  For  form  of  writ,  see  Ord.  Sched.  H., 
and  Vol.  III. ;  and  for  form  of  prcecipe,  see 
Vol.  III. 

4  Braithwaite's  Pr.  196;  Spencer  v. 
Allen,  2  Phil.  215;  11  Jur.  93.  For  the 
practice  at  Law,  see  Chitty's  Arch.  668; 
and  Chitty's  Forms,  312  et  seq. 


5  Hipkins  v.  Hipkins,  26  L.  J.  Ch.  512, 
V.  C.  S. 

6  1  &  2  Vic.  c.  110,  §  16. 

7  Roberts  v.  B:dl,  3  Sm.  &  G.  16S;  1 
Jur.  N.  S.  585;  ante,  p.  1042;  and  see 
O'Brien  v.  Lewis  4  Giff.  396;  9.1ur.  N.  S. 
620;  ib.  764;  11  W.  R.  973,  L.  J  J. 

8  Ord.  XXIX.  11. 

9  See  Ord.  XXIX.  12 ;  and  ante,  pp.  1063, 
1064.  For  forms  of  the  writs,  see  Ord. 
Sched.  J.  and  Vol.  III.;  and  for  fnrms  of 
prcecipe  and  indorsement,  see  Vol.  III. 
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Ch.  XXVI. 
§7. 


Process 
against  peers 
and  members 
of  Parlia- 
ment. 


Fieri  Facias 
and  Elegit. 


Sequestra- 
tion. 

Order  nisi : 


service 
thereof. 


The  writs  when  sealed  are  delivered  to  the  bishop ;  ^  and  must 
be  executed  by  him  as  nearly  as  may  be  in  the  same  manner  as 
that  in  which  hke  wi-its  issuing  out  of  the  Courts  of  Common 
Law  are  executed ;  ^  and  when  returned  by  the  bishop,  must  be 
delivered  to  the  parties  or  solicitors  by  whom  respectively  they 
were  sued  out ;  and  be  thereupon  filed  as  of  record  in  the  office  of 
the  Clerks  of  Records  and  Writs ;  and  for  the  execution  of  such 
writs,  tlie  Bishop  or  his  officers  are  not  to  take  or  be  allowed  any 
fees  other  than  such  as  are  allowed  for  the  execution  of  the  like 
writs  issuing  out  of  the  Superior  Courts  of  Common  Law.^ 

Where  the  party  to  perform  a  decree  or  order  is  a  peer  of  Par- 
liament, or  otherwise  entitled  to  the  privilege  of  peerage,  or  a 
member  of  the  House  of  Commons,  and  after  due  service  of  the 
decree  or  order,  refuses  or  neglects  to  obey  the  same  according  to 
the  exigency  thereof,*  he  cannot,  any  more  than  in  a  case  of  mesne 
process^^  be  proceeded  against  by  attachment,  or  any  other  process 
which  requires  an  arrest.  In  order  to  compel  his  obedience  to  the 
decree  or  order,  writs  oi  fieri  facias  or  elegit  may  be  issued  against 
his  property,  as  against  unprivileged  persons ;  ^  or  the  same  pro- 
cess may  be  resorted  to  as  in  the  case  of  his  contempt  in  not 
appearing  or  answering :  namely,  sequestration  of  his  property  and 
effects.'' 

To  obtain  a  sequestration  in  such  case,  an  order  nisi  for  the 
issue  thereof  against  the  privileged  person  Kiust,  in  the  first  place, 
be  obtained  on  ex  parte  motion,  supported  by  an  affidavit  of  the 
due  service  of  an  indorsed  copy  of  the  decree  or  order  upon  the 
privileged  person,  and  of  his  non-compliance  therewith.* 

The  order  nisi  being  drawn  up,  passed,  and  entered,  is  sei-ved 
personally,  in  the  same  manner  as  a  similar  order  on  mesne  pro- 
cess ;  ^  but  if  the  personal  service  cannot  be  effected,  an  order  for 
substituted  service  may  be  obtained  on  an  ex,  parte  motion,  sup- 
ported by  affidavit,  in  the  manner  before  explained.^"  It  seems 
that,  where  there  has  been  due  service  of  the  original  order  upon 
a  person  entitled  to  the  privilege  of  peerage  in  England,  and  he 
afterwards  goes  into  another  country,  personal  service  of  the  order 
nisi  upon  him  there  will  be  good.^^ 


1  In  practice,  the  writs  are  taken  to  the 
Registrar  of  the  diocese,  who  will  there- 
upon issue  the  sequestration.  Chitty's 
Arch.  1272,  1273.  If  the  See  is  vacant, 
the  writs  are  delivererl  to  the  Archbishop. 
Ih'vl. ;  Braithwaite's  Pr.  221. 

2  For  the  practice  at  Law  as  to  like  writs, 
see  Chittv's  Arch.  1272  ei  seq. ;  and  as  to 
the  powers  of  a  sequestrator,  see  12  &  13 
Vic.  c.  67;  Chittv's  Arch.  1274. 

8  Ord.  XXIX.'l3. 

*  Ord.  XXIX.  3;  ante,  p.  1046. 

6  See  ante,  pp.  472,  496. 

6  Ante,  p.  1063. 


7  Ante,  pp.  472,  496.  As  to  the  process 
against  a  privileged  person,  to  enforce 
payment  of  costs,  see  post,  Chap.  XXXI., 
Costs.  For  tables  of  process  against  a 
privileged  person,  see  Seton,  1240,  1241. 

8  Seton,  1226;  Crawley  v.  Clarke,  3 
Bro.  C  C  373.  For  form  of  order  nisi,  see 
Seton,  1225,  No.  1;  and  for  forms  of  affi- 
davit and  motion  paper,  see  Vol.  III. 

9  Ante,  p.  473. 

w  Ante,  pp.  473  ei  seq.;  Shuttleworth 
V.  Earl  of  Lonsdale,  2  Cox,  47. 

11  Davidson  v.  The  Marchioness  of 
Hastings,  2  Keen,  509,  515. 
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The  order  nisi  will  be  made  absolute  upon  an  ex  parte  motion, 
supported  by  an  affidavit  of  service  of  the  order  nisi,  and  a  certifi- 
cate of  the  Registrar,  indorsed  thereon,  of  no  cause  shown  ;  ^  and 
the  sequestration  may  thereupon  be  issued  and  enforced  as  in  the 
case  of  unprivileged  persons.^ 

The  practice  of  obtaining  a  vesting  order,  or  an  order  appoint- 
ing a  person  to  convey,  under  the  Trustee  Acts,  may  be  resorted 
to  in  the  case  of  peers  and  members  of  Parliament,  as  well  as  in 
other  cases.^ 

If  the  decree  or  order  is  sought  to  be  enforced  against  a  corpo- 
ration aggregate,  writs  o?  fieri  facias  and  elegit  may,  in  like  man- 
ner, be  issued  against  the  property  of  the  corporation ;  *  or  the 
same  process  may  be  adopted  as  in  the  case  of  default  in  appearing 
or  ansAvering :  namely,  that  by  distringas  and  sequestration.^  The 
writ  of  distringas  is  issued  by  the  Record  and  Writ  Clerk,  on 
proof  by  affidavit  of  the  due  service  of  an  indorsed  copy  of  the 
decree  or  order,  and  non-compliance.®  The  subsequent  proceed- 
ings, down  to  the  issuing  of  the  sequestration,  are  the  same  as  in 
the  case  of  a  distringas  and  sequestration  against  a  corporation  for 
want  of  appearance ; ''  and  the  sequestration  is  executed  and 
returned  in  like  manner  as  in  the  case  of  an  unprivileged  person.^ 

Decrees  or  orders  made  by  the  Court  of  Chancery  in  England, 
in  any  suit  between  party  and  party,  or  in  any  matter  or  proceed- 
ing by  petition  in  cases  of  minors,  bankrupts,  idiots,  or  lunatics, 
for  the  payment  of  or  accounting  for  money,  may,  when  enrolled 
in  the  Court  of  Chancery  in  Ireland,  be  enforced,  by  process  of 
attachment  and  committal,  against  the  person  of  the  party  against 
whom  the  decree  or  order  has  been  made,  as  fully  and  effectually 
as  if  the  decree  or  order  had  been  originally  made  by  the  Court  of 


Ch.  XXVI. 

§7. 


Orders  un  der 
the  Trustee 
Acts. 


Against  a 
corporation 
aggregate : 
Fieri  Facias 
and  Elefjit. 
Distringas 
and  seques- 
tration. 


Enforcing,  in 
the  Chan- 
cery of  Ire- 
land, a 
decree  or 
order  made 
in  the  Chan- 
cery of  Eng- 
land. 


1  For  form  of  order  absolute,  see  Seton, 
1226 ;  and  for  forms  of  motion  paper  and 
affidavit,  see  Vol.  III. 

2  Ante,  p.  1049  et  seq. 

3  Ante,  p.  1061;  and  see  post,  Chap. 
XLV.  Statutory  Jurisdiction  {  Trustee  Acts). 

4  Ante,  p.  477. 

e  See  ante,  pp.  477,  497,  498;  Ang.  & 
Ames,  Corp.  §  667  et  seq.  and  notes.  With 
reference  to  corporations  est:iblished  for 
private  emolument.  Chancellor  Bland,  of 
Maryland,  in  giving  judgment  in  McKira  v 
Odoin,  3  Bland,  422,  said  that  "  evils  and 
embarrassments  must  arise  from  a  rigid 
adherence  to  the  notion  that  such  a  corpo- 
ration can  only  be  forced  to  respond  to  a 
suit  against  it  by  distringas  and  sequestra- 
tion of  its  property.  Take  the  case  of  a 
turnpike  road  company  that  had  refused 
to  answer  a  bill  in  Chancery.  The  road 
itself  could  not  be  taken  and  closed  by 
virtue  of  a  tfo<7'tn-9as  or  sequestration,  be- 
cause that,  as  one  of  the  highways  of  the 
republic,  it  could  not,  and  ought  not  to  be, 


obstructed  by  any  process  whatever 
against  those,  whose  onlj'  interest  in  it 
is  the  toll  they  are  allowed  to  exact  in 
consideration  of  keeping  it  in  repair. 
Consequently,  in  this  instance,  the  only 
method  by  which  the  Court  could  effectu- 
ally levy  upon  its  property,  as  a  means  of 
enforcing  an  answer,  would  be  to  appoint 
a  sequestrator  or  receiver,  to  take  the  phice 
of  the  company's  toll-gatherer,  at  each 
gate  along  the  whole  line  of  the  road." 

"  Ante,  p.  477.  As  to  the  indorsement 
in  this  case,  see  ante,  p.  1044.  For  tables 
of  process  against  a  corporation  aggrceate, 
see  Seton,  1241;  and  for  forms  of  affidavit 
of  service  of  order  and  of  distringas,  see 
Vol.  III. 

■7  Ante,  pp.  477,  478.  For  form  of  order 
for  a  sequestration,  see  Seton,  1227;  and 
for  forms  of  motion  papers,  affidavits, 
prcecipe,  sequestration,  and  indorsements, 
see  Vol.  III. 

8  See  ante,  p.  1051  et  seq. 
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Ch.  XXVI. 

§7. 


Proceedings 
to  obtain 
exemplified 
copy  of  de- 
cree or  order. 


Enforcing^,  in 
the  Chancery 
of  England,  a 
decree  or 
order  made 
by  the  Chan- 
cery of  Ire- 
land, or  by 
the  Landed 
Estates 
Court. 


Proceedings 
to  enrol. 


Clianceiy  in  Ireland.^  For  this  purpose,  a  copy  of  the  decree  or 
order  must  be  exemplified  and  certified  to  the  Court  of  Chancery 
in  Ireland,  under  the  Great  Seal  of  England.^  To  procure  the 
exemplification,  a  petition  must  be  presented  to  the  Lord  Chancel- 
lor of  England,  stating  the  pur]iose  for  which  the  exemplification 
is  desired.^  The  petition  must  then  be  left  with  the  Secretary  of 
the  Lord  Chancellor,  and,  when  answered,  taken  to  the  order  of 
course  seat  at  the  Registrar's  office :  when  an  order  will  be  drawn 
up,  in  accordance  with  the  prayer  of  the  petition.^  The  exempli- 
fication and  docket  must  then  be  prepared  by  the  solicitor,  and 
the  exemplification  engrossed  on  parchment.^  Two  of  the  Clerks 
of  Records  and  Writs  will  then  examine  the  exemplification  with 
the  entry  of  the  original  order,  and  sign  their  names  to  the  exem- 
plification, and  to  the  certificate  appended  in  the  docket.®  The 
exemplification  and  docket  are  then  transmitted  by  them  to  the 
purse  bearer  of  the  Lord  Chancellor.  The  Great  Seal  will  there- 
upon be  affixled,  and  the  signature  of  the  Lord  Chancellor  pro- 
cured. The  exemplification,  thus  completed,  may  afterwards  be 
obtained  from  the  2:)urse  bearer  by  the  party  who  has  applied  for 
it,  upon  payment  of  the  proper  fee,''  and  is  forwarded  by  such 
party  to  L-eland  ;  and  the  Lord  Chancellor  there  will,  on  presenta- 
tion of  the  exemplification  to  him,  cause  it  to  be  enrolled  in  the 
Court  of  Chancery  in  Ireland.® 

Similar  decrees  and  orders  made  by  the  Court  of  Chancery  in 
Ireland  when  duly  exemplified  and  certified  to  the  Court  of 
Chancery  of  England,  under  the  Great  Seal  of  Ireland,  and  orders 
of  the  Landed  Estates  Court  in  Ireland,  when  duly  certified  under 
the  seal  of  that  Court,  may  be  ordered  to  be  enrolled  in  the  Court 
of  Chancery  in  England ;  and,  when  so  enrolled,  may  be  enforced 
by  process  of  attachment  and  committal  against  the  person  of  the 
disobedient  party,  in  the  same  manner  as  if  such  decree  or  order 
had  been  originally  made  in  the  Court  of  Chancery  of  England.^ 

An  order  to  enrol  a  decree  or  order  of  the  Irish  Court  will  be 
made  by  the  Lord  Chancellor  on  motion  or  petition  of  course,  sup- 
ported by  the  production  of  a  copy  of  the  decree  or  order,  exem- 


1  41  Geo.  III.  c.  90,  §  5. 

2  Ibid.  ;  and  see  Seton,  1148. 

8  Braitiiwaite's  Pr.  551.  For  form  of 
petition,  see  Vol.  III. 

4  Braitiiwaite's  Pr.  551.  For  orders  in 
such  ca«e,  see  Bell  v.  Rees,  and  De  Sorbien 
V.  Bland,  cited  Seton,  1148. 

5  The  exemplification  must  bear  a  31. 
Inland  Revenue  stamp,  and  the  docket, 
and  a  certificate  for  the  Record  and  Writ 
Clerk's  signature,  should  be  written  on 
paper,  continuously  on  one  sheet,  and  bear 
a  2s.  like  stamp.  Braithwaite's  Pr.  548, 
n.  (b),  549,  n.   (a);    55  Geo.  III.  c.  184, 


Sched.  Part  2;  15  &  16  Vic.  c.  87,  §  11. 
For  forms  of  exemplification,  docket,  and 
indorsements,  see  Vol.  III. 

6  See  Mackintosh  v.  Stewart,  Dec, 
1864.     For  form  of  certificate,  see  Vol.  III. 

7  The  fee  is  11.  Is.,  nnd  is  payable  in 
money.  It  appears  that  the  present  prac- 
tice is  regulated,  to  some  extent,  by  a 
letter  from  Lord  Chancellur  Chelmsford  to 
the  Clerks  of  Records  and  Writs. 

8  41  Geo.  in.  c.  90,  §  5. 

9  41  Geo.  III.  c.  90,  §  6;  21  &  22  Vic. 
c.  72.  §  36;  and  see  Pennefather  v.  Short, 
1  W.  N.  102,  L.  JJ. ;  ib.  126,  V.  C  W. 


ENFORCING  THE  EXECUTION  OF  DECREES  AND  ORDERS. 


1069 


plified  and  certified  under  the  Great  Seal  of  Ireland.^  A  docket 
of  the  enrohnent  must  then  be  prepared  and  completed.^ 

Service  upon  the  disobedient  person  of  the  decree  or  order, 
when  enrolled  in  England,  is  not  required ;  and  if  the  decree  or 
order  directs  an  attachment  to  issue,  it  may  be  issued  as  soon  as 
the  enrolment  is  completed.  If  it  does  not  direct  an  attachment 
to  issue,  an  ex  parte  application  must  be  made  to  the  Lord  Chan- 
cellor or  Lords  Justices,  or  one  of  the  Vice-Chancellors,  for  leave 
to  issue  it.^  The  Master  of  the  Rolls  does  not  appear  to  have  any 
jurisdiction  under  these  Acts.^ 

Officers  and  attendants  upon  the  Court,  suitors  and  witnesses, 
are  to  have  privilege  eimdo,  redeundo,  et  morando,  for  their  neces- 
sary attendance ;  but  not  otherwise ;  and  where  any  of  them  are 
arrested  at  such  times  of  necessary  attendance,  it  is  a  contemi:)t  of 
Court.^  A  solicitor  who  is  proceeding  to  the  Court,  to  attend  to 
his  professional  business  there  pending,  is  privileged  from  arrest ; 
and  the  question  in  such  cases  is,  whether,  at  the  time  of  his  arrest, 
he  was  bond  fide  proceeding  in  a  direct  line  to  or  from  the  Court.^ 
The  solicitor  is  also  privileged  if  he  is  on  his  way  to  attend  an 
appointment  at  the  offices  of  the  Court.''  If  the  first  arrest  is  bad, 
all  the  detainers  lodged  under  it  are  so,*  The  application  to  dis- 
charge must  be  made  to  that  Court  of  Avhich  the  proceeding  is  a 
contempt,® 

Any  one  who  uses  violence  or  abusive  language  to  a  person 
serving  the  process  or  orders  of  the  Court,  or  uses  scandalous  or 
contemptuous  words  against  the  Court  or  the  process  thereof,  is 
liable  to  be  committed  upon  motion,  on  notice  to  the  person  so 
ofiending."     It  seems,  that  where  the  contempt  is  established  by 


Ch.  XXYI. 

§7. 

^- > ' 

Attachment. 


Protection  of 
officers, 
suitors,  and 
witnesses, 
from  arrest. 


1  Braithvvaite's  Pr.  478.  For  forms  of 
order,  see  26/<i. ;  Seton,  1148,  No.  1;  and 
for  forms  of  motion  paper  and  petition,  see 
Vol.  III. ;  and  see  Pennefatlier  v.  Short,  1 
W.  N.  102,  L.  J.J.;  ib.  126,  V.  C.  W. 

2  Braithwaite's  Pr.  479;  anit,  p.  1022. 
For  forms  of  docket,  see  Vol.  III. 

3  Braithwaite's  Pr.  139,  140,  176,  479; 
Setnn,  1145,  1148;  Re.  Keogh,  5  De  G., 
M.  &  G.  73. 

*  Re.  Scott,  12  Beav.  361. 

6  Ord.  XLII.  1;  see,  as  to  barristers, 
Anon,,  1  Y.  &  C.  Ex.  331;  as  to  solicitors. 
Ex  parte  Ledwich,  8  Ves.  598;  Gas- 
coygne's  Case,  14  Ves.  183;  Castle's  Case, 
16  Ves.  412;  Attorne3'-General  v.  Leather- 
sellers'  Company,  7  Beav.  157;  Jones  v. 
Rose,  11  .Tur.  379,  L.  C;  Eyre  v.  Barrow, 
4  Jur.  N.  S.  652;  6  W.  E.  767,  V.  C.  S.; 
Re  Jewitt,  10  Jur.  N.  S.  814;  12  W.  R. 
945,  M.  R.;  33  Beav.  559,  from  which  it 
appears  that  the  solicitor  was  on  his  way 
to  attend  the  Chambers  of  the  Common 
Law  Judges.  See  Dodd  v.  Holbrook,  11 
Jur.  N.  S.  969;  12  ih.  19;  14  W.  R.  125, 
V.  C.   S.,  as  to  suitors  and    witnesses: 


Moore  v.  Booth,  3  Ves.  350;  Ex  parte 
Byne,  1  V.  &  B.  316;  List's  Case,  2  V.  & 
B.  374;  Orchard's  Case,  5  Russ.  159; 
Gibbs  V.  Phillipson,  1  R.  &  M.  19,  21; 
Attorney-General  v.  Skinners'  Company, 
8  Sim.  377;  C.  P.  Coop.  1;  Plomer  v. 
Macdonough,  1  De  G.  &  S.  232;  S.  C. 
nom.  Plumer  v.  Mncdonald,  11  Jur.  899; 
Newton  v.  Askew,  6  Hare,  319;  13  Jur. 
186;  Andrewes  v.  Walton,  1  M'N.  &  G. 
380,  389;  14  Jur.  260;  and  see  Seton, 
1238.  As  to  the  privilege  and  practice  at 
Law,  see  Chitty's  Arch.  768. 

6  Per  Lord  Langdale,  in  Attornej'- 
General  v.  Leatherscllers'  Company,  ubi 
sup. ;  and  see  Jones  v.  Rose,  and  Eyre  v. 
Barrow,  ubi  sup. 

'  Eyre  v.  Barrow,  and  Re  Jewitt,  ubi 
sup. ;  and  see  Moore  v.  Booth,  ubi  sup. 

8  Ex  parte  Ledwich,  ubi  sup. ;  and  see 
Hooper  v.  Lane,  6  H.  L.  Ca.  443 ;  3  Jur. 
N.  S.  1026. 

9  List's  Case,  and  Newton  v.  Askew, 
ubi  sup.  ;  and  see  Eyre  v.  Barrow,  ubi  sup.; 
but  see  Dodd  v.  Hofbrook,  ttbi  supra. 

10  Ord.  XLII.  2;  see  Anon.,  2  Atk.  471; 


Special  con- 
tempt. 
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'^'  made  ia  the  first  instance :  in  other  cases,  notice  of  motion  should 


be  given.^ 

Anon.,  2  Ves.  S.  520;  Van  v.  Price,  1 
Dick.  91;  Williams  v.  Johns,  2  Dick.  477; 
1  Mer.  303,  n.  (rf);  Elliot  v.  Halmarack,  1 
Mer.  302;  Wellesley's  Case,  2  R.  &  M. 
639;  Lechmere  Charlton's  Case,  2  M.  & 
C.  316;  Ex  parte  Van  Sandau,  1  Phil. 
445,  605;  Re  Keane,  cited  Seton,  865; 
and  see  Smith  v.  Lakeman,  2  .Jur.  N.  S. 
1202,  V.  C.  S. ;  Coleman  v.  West  Hartle- 
pool Railway  Company,  8  W.  R.  734,  V. 
C.  W.;  Felkin  v.  Lord  Herbert,  10  Jur.  N. 


S.  62;  12  "W.  R.  241,  V.  C.  K.  Privilege 
of  Parliament  is  no  protection.  Welles- 
ley's  Case,  and  Lechmere  Charlton's  Case, 
vbi  sup. 

1  See  Anon.,  3  Atk.  219 ;  Elliot  v.  Hal- 
marack. 1  Mer.  302;  Seton,  1239.  For 
forms  of  order  discharging  a  special  con- 
tempt, see  Seton,  1237 ;  and  for  forms  of 
motion  paper  and  notice  of  motion,  see 
Vol.  HI. 


CHAPTER  XXVII. 

TRIALS    OF    QUESTIONS    OF   FACT,    AND   ASSESSMENTS    OF 
DAMAGES. 

Section  I.  —  In  %ohat  cases  directed. 


It  was  formerly  the  practice  of  the  Court,  in  certain  cases  where 
legal  rights  were  involved,  or  where  there  was  gi-eat  difficulty  in 
deciding  upon  facts,  to  give  the  parties  leave  to  bring  an  action, 
or  to  direct  an  issue  to  be  tried  by  a  jury,  in  a  Court  of  Common 
Law.  But  now,  whenever  any  relief  or  remedy  within  the  juris- 
diction of  the  Court  of  Chancery  is  sought  in  any  cause  or  matter, 
and  whether  the  title  to  such  relief  or  remedy  be  or  be  not  inci- 
dent to  or  dependent  upon  a  legal  right,  every  question  of  law  or 
fact,  cognizable  in  a  Court  of  Common  Law,  on  the  determination 
of  which  the  title  to  such  relief  or  remedy  depends,  is  to  be  deter- 
mined by  or  before  the  Court  of  Chancery,  with  or  without  a 
special  or  common  jury:  except  that,  whenever  it  appears  to  the 
Court  that  any  question  of  fact  may,  under  the  cu'cumstances  of 
the  particular  case,  be  more  conveniently  tried  by  a  jury  at  the 
Assizes,  or  at  any  Sitting  in  London  or  Middlesex  for  the  trial  of 
issues  in  the  Superior  Courts  of  Common  Law,  the  Court  may 
direct  an  issue,  whereby  any  such  question  may  be  so  tried. ^ 

If,  however,  the  object  of  the  suit  in  Equity  is  to  recover  or  de- 
fend the  possession  of  land  under  a  legal  title,  or  under  a  title 


1  25  &  26  Vic.  c.  42,  §§  1,  2;  21  &  22 
Vic.  c.  27,  §§  3,  6;  Baylis  v.  Watkins,  8 
Jur.  N.  S  litis,  L.  J.I.;  Egmout  v.  Darell, 
1  H.  &  M.  563;  Eaden  v.  Firth,  ih.  573; 
Young  V.  Fernie,  1  De  G.,  J.  &  S.  353;  10 
Jur.  N.  S.  58;  i^e  Catholic  Publishing  and 
Bookselling  Company,  10  Jur.  N.  S.  192; 

12  W.  K.  455,  M.  K.;  2  De  G.,  J.  &  S. 
116;  10  Jur.  N.  S.  301,  L.  JJ. ;  Williams 
r.  Williams,  33  Beav.  306;  Cowgill  v. 
Rhodes,  ih.  310;  Freeman  v.  Tottenham 
and  Harapstead  Railway  Company,  11 
Jur.  N.  S.   254,  V.  C.  S. ;  ib.  254,  L.  JJ., 

13  W.  R.  1004;  and  see  Curlewis  v.  Car- 
ter, 9  Jur.  N.  S.  1148;  12  W.  R.  97,  V.  C 
S. ;  Copeland  v.  Webb,  1  N.  R.  119,  V.  C. 
K. ;  Davenport  v.  Jepson,  ih.  173,  L.  JJ.; 
Johnson  v.  VVyatt,  2  De  G.,  J.  &  S.  18;  9 
Jur.  N.  S.  1333;  Davenport  v.  Goldberg, 
2  H.  &  M.  282 ;  Fernie  v.  Young,  L.  K. 


1  H.  L.  63-;  12  Jur.  N.  S.  437;  Jenner  v. 
Jenner,  L.  R.  1  Eq.  361,  368.  The  21  & 
22  Vic.  c.  27,  §§  3,  5,  first  enabled  the 
Court  to  try  questions  of  fact  with  or  with- 
out a  jury.  This  enactment,  however, 
appears  to  be  superseded  bj'  the  25  &  26 
Vic.  c.  42.  The  defei/d;int  to  a  bill  for 
an  injunction  to  protect  a  legal  right  can- 
not ex  debito  juslidce  require  to  have  such 
right  tried  by  a  jury;  for  the  Court,  be- 
fore the  statutes  21  &  22  Vic.  c.  27,  and 
25  &  26  Vic.  c.  42,  sent  such  cases  to  be 
tried  at  Law,  not  in  order  that  tiiey  might 
be  tried  by  a  jury,  but  because  the  Court, 
having  no  jurisdiction  to  try  a  legal  right, 
required  to  have  the  judgment  of  a  Court 
of  Common  Law  upon  it.  Bovill  v.  Hitch- 
cock, L.  li.  3  Cli.  Ap.  417.  Application 
for  a  jury  in  a  patent  case  refused.     Jhid. 


Former  prac- 
tice. 


Present  prac- 
tice: Court 
must  deter- 
mine every 
question  of 
law  and  fact 
incident  to 
the  relief 
sought. 


But  where 
.questions  of 
fiact  may  be 
more  conven- 
iently tried  at 
assizes,  or 
nisi  pi'ius, 
issue  may  be 
directed. 

Relief  which 
may  be  given, 
where  object 
of  suit  is  to 
recover  or 
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§1- 
s. r ^ 

defend  pos- 
session of 
land,  under  a 
legal  title. 

Wtere  Court 
of  Law  has 
concurrent 
jurisdiction. 


In  what  cases 
Court  will 
now  direct  a 
question  of 
fact  to  be 
tried. 


Cases  in 
which  the 
Court  for- 
merly re- 
quired the 
legal  title  to 
be  established 
by  an  action, 
betbre  grant- 
ing equitable 
relief. 

Cases  in 
which  the 
Court  for- 
merly di- 
rected an 
issue : 

where  e\'i- 
dence  contra- 
dictory ; 


which  would  have  been  legal  but  for  some  outstanding  terai,  lease, 
or  mortgage  (and  whether  mesne  profits  or  damages  are  or  are  not 
sought  in  such  suit),  such  relief  only  is  to  be  given  in  Equity  as 
Avould  have  been  proper  according  to  the  former  rules  and  practice 
of  the  Court ;  and  it  is  not  incumbent  on  the  Court  to  grant  relief 
in  any  suit  concerning  any  matter  as  to  which  a  Court  of  Common 
Law  has  concurrent  jurisdiction,  if  it  appears  to  the  Court  that 
such  matter  has  been  improperly  brought  into  Equity,  and  that  the 
same  ought  to  have  been  left  to  the  sole  determination  of  a  Court 
of  Common  Law.-^ 

It  seems  that  the  Court  -^-ill  now  direct  a  question  of  flxct  to  be 
tried  before  itself,  or  a  Court  of  Common  Law,  only  in  those  cases 
in  which  it  would  formerly  have  given  the  parties  leave  to  bring 
an  action  at  Law,  or  would  have  directed  an  issue.^  It  is  neces- 
sary, therefore,  to  consider  the  rules  which  regulated  the  practice 
of  the  Court  in  this  respect. 

Whenever  the  equitable  title  of  the  plaintiff  depended  upon  his 
legal  title,  and  the  latter  was  disputed,  it  was  fonnerly  the  practice 
to  require  him  to  establish  his  legal  title  by  an  action,  before 
granting  any  equitable  relief  Cases  of  this  kind  occur  most  fre- 
quently where  the  Court  is  asked  to  restrain  the  commission  of 
acts  which  are  injurious  to  the  legal  title  ;  and  will,  therefore,  be 
more  appropriately  discussed  in  the  Chapter  on  Injunctions.^ 

Where  there  was  contradictory  evidence  *  between  persons  of 
equal  credit,  who  had  equal  opportunities  of  information,  and  the 
evidence  was  so  equally  balanced  on  both  sides,  that  it  became 
doubtful  which  scale  preponderated,  an  issue  was  in  general 
directed,  in  order  that  the  Court  might  be  satisfied,  by  the  verdict 
of  a  jury,  of  the  truth  or  falsehood  of  the  facts  controverted  ;  ^  but 


1  25  &  26  Vie.  c.  42,  §  4;  Swaine  v. 
Great  Northern  Railway  Company,  10 
Jur.  N.  S.  191;  12  W.  R.  391,  L.  JJ. ;  9 
Jur.  N.  S.  1196,  V.  C.  W. ;  and  see  Clark- 
son  V.  Edge,  10  Jur.  N.  S.  871:  12  W.  R. 
618,  M.  K  ;  Durell  v.  Pritchard,  L.  R.  1 
Ch.  Ap.  244   L.  JJ.;  S.  C.  no/n.  Davrell 

V  Pritcliard,  12  Jur.  N.  S.  16;  Robson  f. 
Whittingham,  L.  R.  1  Ch.  Ap.  442;  12 
Jur.  N.  S.  40,  L.  JJ.  In  such  case,  the 
bill  will  be  dismissed  without  prejudice 
to  the  right  to  an  action  at  Law.     Kobson 

V  Whittingham,  ubi  supra ;  see  Jenner 
?;.  Jenuer,  L.  R.  1  Eq.  361,  368. 

2  See  George  v.  \Vhitmore,  26  Beav. 
557;  Bradley  v.  Beavington,  4  Drew.  511; 
5  Jur.  N.  S.  562;  Monison  v.  Barrow,  1 
De  G.,  F.  &  J.  633,  639;  Peters  r.  Rule,  5 
Jur.  N.  S.  61;  7  W .  R.  171,  Y.  C  W.; 
Egmontf.  Darell,  1  II.  &  M.  563;  Eaden 
V.  Firth,  ib.  573;  and  see  Davenport  v. 
Goldberg,  2  H.  &  Jl.  282;  25  &  26  Vic.  c. 
42,  §  3.  An  issue  is  sent  from  a  Court  of 
Equity  to  be  tried  before  a  Court  of  Law, 


to  aid  the  Court  of  Equity  in  the  ascer- 
tainment of  facts.  An  action  is  ordered 
to  be  tried  in  a  Court  of  Law  when  the 
equity  is  based  on  a  strictly  legal  right. 
Fisher  v.  Carroll,  I  Jones  (Law),  N.  C.  27; 
see  Decker  i:  Caskey,  Saxton  (N.  J.),  427. 

3  See  7;osf,  Chap.  "XXXVL,  Injunctions. 

4  See  O'Brien  v.  Bowes,  4  Bosw.  (N. 
Y.)  657. 

5  2  Mad.  Pr.  476,  2d  ed. ;  621,  3d  ed.; 
Stokes  V.  Edmeades,  1  M'Cl.  &  Y.^  4.36; 
and  see  ante,  pp.  947.  948 ;  Tappan  v.  Evans, 
11  N.  H.  131.  In  the  case  last  cited,  Parker 
C.  J.  said :  "  In  a  controversy  about  mat- 
ter of  fact,  the  Court  of  Chancer}-,  if  it 
have  juribdiction,  \aa.y  direct  an  issue,  to 
try  the  fact  by  a  j  ur\- ;  although  ii  verdict 
is  not,  perhaps,  indispensable,  and  the 
Court  might  itself  find  the  fact.  The  Court 
directs  an  issue  for  the  better  information 
of  its  conscience.  Ii  tully  satisfied  as  to  the 
evidence,  they  will  not  tend  it  to  a  trial  at 
Law.  Issues  are  frequently  directed  when 
matters  of  law  are  mixed  with  matters  of 
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if  the  Court  was  able  to  come  to  a  conclusion  satisfactory  to  its    Ch.  XXVII. 
own  mind,  an  issue  was  not  directed,  however  conflicting  the  evi- 
dence misht  be.^ 


"V" 


— _j — 

There  were  cases,  also,  where  the  Court  directed  issues,  although  where 

there  was  no  contradictory  evidence,  or  any  matter  to  embarrass  contra! 

the  Court,  or  to  prevent  its  coming  to  an  immediate  decision  upon  tory; 


fact.  Where  the  uncertainty  as  to  the  va- 
lidity of  a  title  arises  from  questions  of  fact, 
it  is  most  proper  that  tliey  should  be 
tried  by  a  jury."  11  N.  H.  334 ;  Seymour 
V.  De  Lancey,  1  Hopk.  449 ;  Pomeroy  v. 
Winship,  12  "Mass.  514;  Lupresse  v.  Falls, 
7  Ind.  692;  Fisher  v.  Porch,  2  Stockt.  (N. 
J.)  243;  McDowell  v.  Bank  of  W.  &  B.  1 
Barring.  369;  Munson  v.  Reed,  1  Clarke, 
580;  Hood  v  Marquess,  4  Call,  416;  Town- 
send  V.  Graves,  3  Paige,  453;  Knibb  v. 
Dixon,  1  Kand.  249;  Douglass  v.  M'Ches- 
ney,  2  Kaud.  109;  Marshall  v.  Thompson, 
2  Muuf.  412;  Gah  v.  Carter,  6  Munf.  245; 
Boyd  V.  Hamilton,  6  Munf.  459;  Cocke  v. 
Upshaw,  6  Munf.  464 ;  Dale  v.  lioosevelt, 
6  John.  Ch.  355;  Miller  d.  VVack,  1  Saxton 
(N.  J.),  205;  Decker  v.  Coskey,  1  Saxton 
(N.  J.),  i'^'i ;  Apthorp  V.  Comstock,  2 
Paige,  484;  Lee  v.  Beatty,  8  Dana,  207; 
Nice  V.  Purcel),  1  Hen.  &  M.  372.  Issues 
should  be  directed  only  in  those  cases 
■where  there  is  a  want  of  evidence,  or 
where  the  evidence  is  contradictory,  or  so 
nearly  balanced  as  to  render  an  open  and 
rigid  cross-examination  of  the  witnesses 
belore  a  jury  necessary.  Towiisend  v. 
Graves,  3  Paige,  453.  An  issue  has  been 
ordered  to  try  a  question  of  fraud.  Hooe 
V.  Marquess,  4  Call,  416;  see  Stewart  v. 
Inglebart,  7  Giil  &  J.  132.  So,  to  try 
whether  a  will,  said  to  have  been  lost,  was 
ever  in  fact,  executed,  and  if  so,  what  were 
its  provisions.  Brent  v.  Doid,  Gilmer, 
211.  So,  to  try  wliether  a  deed  was  duly 
and  fiiirly  executed.  Anon.,  1  Desaus. 
124;  Pomeroy  «.  Winship,  12  Mass.  514; 
Dodge  V.  Gri^wold,  12  N.  H.  573.  So,  to 
trj^  the  title  to  land  before  the  purchaser 
was  compelled  to  accept  the  title.  Bow- 
man V.  Middleton,  1  Desaus.  159 ;  Fox  v. 
Ford,  5  Kich.  Eq.  349.  So,  to  try  the  ques- 
tion of  the  marriage  of  parents  and  the 
legitimacy  of  a  cbilU.  Vaigneur  v.  Kirk, 
2  Desaus.  640.  So,  to  try  the  genuineness 
of  a  deed,  forming  a  link  in  the  chain  of 
title,  on  a  bill  for  tne  spucilic  performance 
ot  a  purchase  of  land.  Delaucey  v.  Sey- 
mour, 5  Cowen,  714;  S.  C.  1  Hopk.  436. 
So,  to  try  whether  an  absolute  bill  of  sale 
was  intended  only  as  a  security.  Knibb 
V.  Dixun,  1  Kand.  249.  So,  to  try  whether 
the  sale  of  a  horse  or  other  property  was 
really  intended  as  a  shift  to  evade  the 
statute  against  usurj'.  Douglass  v.  M'Clies- 
ney,  2  liand.  109;  see  Ward  v.  Hill,  4 
Gray,  59b;  Hew  Orleans  G.  L.  &  B.  Co. 
V.  Dudley,  b  Paige,  452.  So,  to  try  whe- 
ther the  testator  was  sane,  or  seriously 
intended  the  proposed  will,  as  such,  or  had 
.  eubsequenti}-  nullified  it  by  a  republica- 


tion of  a  former  will,  or  by  a  revocation. 
Banks  V.  Booth,  6  Munf.  385.  So,  to  try 
the  fact  of  a  secret  partnership.  Cocke  v. 
Upshaw,  5  Munf.  464.  So,  to  try  a  claim 
in  a  creditor's  suit.  Ringold  v.  Jones,  1 
Bland,  89.  So,  to  trj'  the  question  of  title, 
in  partition.  Larkin  v.  Mann,  2  Paige, 
27.  So,  to  try  the  validity  of  a  will  of 
real  estate,  where  the  question  arose  col- 
laterally, and  the  heir  insisted  on  the  in- 
validity ot  the  will,  in  his  answer.  Colton 
V.  Ross,  2  Paige,  396.  So,  to  try  a  ques- 
tion of  usury,  arising  out  of  disputed 
facts,  upon  the  determination  of  which, 
the  right  of  the  plaintitf  to  a  decree  against 
the  defendant  dependeit.  New  Orleans 
G.  L.  &  B.  Co.  V.  Dudley,  8  Paige,  452. 
So,  to  ascertain  the  damage  sustained  by 
the  purcliaser,  by  the  loss  of  twenty-eight 
acres  of  land,  recovered  from  him  by  a 
better  title.  Smith  v.  Martin,  4  Desaus. 
149.  So,  to  try  whether  the  execution  of 
a  certain  deed  was  an  act  of  fraudulent 
preference  in  contenijjlation  of  bank- 
ruptcy. Grugeoii  v.  Gerrard,  4  Y.  &  C.  119. 
Ihe  question  as  to  whether  an  assignment 
of  a  mortgage  was  intended  as  an  ab-o- 
lute  one,  or  as  a  mere  authority  to  enable 
the  defendant  to  collect,  being  doubtful  on 
the  evidence,  the  Court  directed  an  issue 
in  Fisler  v.  Porch,  2  Stockt.  Ch.  (N.  J.) 
243.  The  fact  that  there  has  been  a  ver- 
dict of  a  jury,  in  an  ejectment  suit  be- 
tween the  same  parties,  and  upon  the 
same  question,  may  be  a  suthcient  reason 
for  refusing  to  award  a  feigned  issue, 
in  a  case  where  a  feigned  issue  would 
otherwise  have  been  proper.  Van  Wyck 
V.  Seward,  6  Paige,  62.  Where  the  amount 
in  controversy  is  small,  and  the  facts  can 
be  satislactorily  ascertained  by  discovery, 
an  issue  at  Law  will  not  be  awarded. 
Garwood  v.  Eldridge,  1  Green  Ch.  290. 

1  Robinson  v.  Anderson,  7  De  G.,  M.  & 
G.  239;  see,  however,  Collins  v.  Saurey,  4 
Bro.  P.  C.  ed.  Toml.  692;  Mason  v.  Ma- 
son, 1  Mer.  308,  313.  Carlisle  v.  Cooper, 
3  C.  E.  Green,  241.  Where  the  allegations 
of  the  bill  are  positively  denied  by  the 
answer,  and  the  plaintiff  has  tailed  to  fur- 
nish two  witnesses  or  strong  corroborating 
circumstances  in  support  of  the  bill,  no 
issue  should  be  ordered.  Smith  v.  Betty, 
11  Grattau  (Va.),  752.  So  it,  is  not  ttie 
practice  to  direct  an  issue  where  a  cause 
is  set  down  for  a  hearing  upon  bill,  an- 
swer, replication,  and  proofs,  and  the  evi- 
dence fails  as  to  a  matter  essential  to  tlie 
equity  ot  the  plaintiff,  or  to  the  defence 
relied  on.  Kearney  v.  Harrell,  5  Jones 
Eq.  (N.  C.)  199. 
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Ch.  XXVII. 

§1- 


where  heir-at- 
law  disputed 

will; 


where  rector, 
or  vicar,  dis- 
puted fact  of 
a  modus  ; 


Heir  might 
forfeit  his 
right  to  an 
issue. 


the  evidence  before  it.  Such  cases,  however,  were  principally  con- 
fined to  those  in  which  the  Common  Law  invested  a  party  filling 
a  particular  situation  with  certain  rights,  of  which  it  was  the 
object  of  the  suit  to  divest  him.  Thus,  an  heir-at-law  was  so  far 
regarded  by  the  Courts,  that  it  was  considered  that  all  fi-eehold 
estates  of  which  his  ancestor  died  seised,  or  to- which  he  was  en- 
titled at  the  time  of  his  death,  were  vested  in  him,  unless  it  was 
shown  that  the  ordinary  course  of  descent  had  been  interrupted 
by  the  ancestor  having  executed  a  will;  and  so  strongly  did 
Courts  of  Equity  consider  the  claim,  that  they  would  not,  if  the 
heir  objected  to  it,  even  where  the  evidence  before  them  was  such 
as  to  leave  no  ground  for  doubt  upon  the  subject,  take  upon 
themselves  to  establish  a  will  affecting  real  estate,  without  pre- 
viously having  the  opinion  of  a  jury  upon  an  issue  devisavit  vel 
1 


no7i. 


In  the  case  also  of  a  rector,  his  common-law  right  to  all  the 
tithes  of  his  parish  was  considered  so  strong  that  the  Coui't  would 
not  take  upon  itself  the  responsibility  of  deciding  against  it,  even 
upon  the  most  indubitable  testimony,  if  the  rector  thought  proper 
to  insist  upon  having  it  tried  by  a  jury.^  Thus,  in  all  cases,  the 
right  of  a  rector  to  an  issue  to  try  the  validity  of  a  modus  or  com- 
position in  lieu  of  tithes  was  considered  indisputable ;  and  the 
same  rule  was  extended  to  a  vicar,  who  had  established  his  general 
right  to  the  tithes  in  question  under  his  endowment.^  But  the 
rule  only  applied  where  the  title  to  the  tithes  was  undisputed :  for 
if  the  occupiers  set  up  and  proved  a  different  title,  such  as  a  dis- 
tinct grant  of  tithes  to  the  persons  under  whom  they  claimed,  sup- 
ported by  evidence  of  constant  non-payment  to  the  rector,  to  rebut 
Avhich  there  was  no  evidence  on  the  part  of  the  rector,  he  Avas  not 
considered  entitled  to  an  issue.^ 

Even  an  heir-at-law  might,  by  his  conduct,  deprive  himself  of 
his  right  to  an  issue  to  try  the  validity  of  a  will :  as  where,  if  the 


1  Lord  Fingal  v.  Blake,  1  Moll.  113; 
Tucker  v.  Sanger,  1  M'Cl.  &  Y.  425; 
Cooke  V.  Cholmondel}',  2  M'N.  &  G.  18, 
26;  11  Jur.  702,  V.  G.  E.;  S.  0.  nom. 
Cooke  V.  Turner,  15  Sim.  611,  623;  Boyse 
».  Rossborough,  Kav,  71;  18  .lur.  205;  3 
De  G.,  M.  &  G.  817;  3  Jur.  N.  S.  373;  1 
K.  &  J.  124,  502;  Taylor  v.  Brown,  10  W. 
R.  361,  M.  R. ;  Egmont  v.  Darell,  1  H.  &  M. 
563 ;  ante,  pp.  876,  877 ;  seeJBanks  v.  Boith, 
6  Munf.  385 ;  Van  Alst  v.  Hunter,  5  John. 
Ch.  148;  Rogers  v.  Rogers,  3  Wend.  515; 
Middleton  t'.  Sherburne,  4  Y.  &  C  358; 
Sneed  v.  Ewing,  5  J.  J.  Marsh.  460 ;  see 
2  Rev.  Stat.  New  York,  67. 

In  New  Jersey,  it  is  held  that  there  is 
no  reason  for  the  Court  submitting  the 
question  of  fact,  whether  a  will  lias  been 
cancelled,  or  surreptitiously  destroyed,  to 
a  jury,  where  the  evidence  is  such  as  to 


create  no  embarrassing  doubt  in  the  mind 
of  the  Court,  although  insisted  on  by  one 
of  the  parties  to  the  suit.  Hildreth  v. 
Schillinger,  2  Stockt   Ch.  (N.  J.)  196. 

Courts  of  Chancery  have  no  original 
jurisdiction  to  try  the  validity  of  wills  of 
personal  estate.  See  Rogers  v.  Rogers,  3 
Wend  503;  Colton  v.  Ross,  2  Paige,  369. 
And  in  many  of  the  States  the  deci-ion  of 
the  Courts  of  Probate  is  conclu-iive  on 
the  validity  of  wills,  both  of  re.il  and  per- 
sonal estate,  and  may  not  be  re-examined 
in  any  other  Court.     See  ante,  p.  874,  note. 

2  Williams  v.  Price,  4  Pri.  156. 

3  Adams  v.  Evans,  ib.  14. 

4  See  VVilmot  v.  Kellabv,  Daniell,  116; 
S.  C  nom.  Wilmot  v.  Hellaby,  5  Pri.  355, 
and  cases  there  cited ;  see  wUo  Barker  v. 
Baker,  Wightw.  397. 
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administration  under  the  will  would  affect  the  real  estate,  which 
was  subjected  to  the  payment  of  debts,  he  at  first  opposed  the 
probate,  and  then  withdrew  his  opposition,  and  stood  by  and  al- 
lowed the  executors  and  devisees  to  pay  away  large  sums  of  money 
under  the  will;^  or  where,  upon  a  bill  to  perpetuate  the  testimony 
of  the  witnesses  to  the  will,  he  did  not  cross-examine  the  witnesses, 
but  took  his  costs  as  a  disinherited  heir ;  ^  or  where  he  acquiesced 
in  the  will,  in  such  a  manner  as  would  bar  his  possessory  rights  at 
Law  (namely,  for  twenty  years),  and  put  the  party  claiming  under 
it  in  a  worse  situation  than  he  would  have  been  in  had  he  disputed 
the  will  originally ;  ^  or  where  the  will  in  question  in  the  suit  had 
been  traced  into  his  possession,  but  he  did  not  produce  it ;  *  or 
where  he  admitted  the  will  in  issue  in  the  suit,  but  alleged  that  it 
had  been  revoked  by  a  subsequent  will  in  his  favor,  and  did  not 
produce  any  evidence  of  the  revocation.^ 

Where,  however,  the  heir-at-law  had  been  a  party  (but  not  in 
that  character)  to  proceedings  in  the  Ecclesiastical  Court,  and 
before  the  Judicial  Committee  of  the  Privy  Council,  by  which  the 
validity  of  the  will,  as  to  personalty,  was  established,  he  was  held 
not  to  have  thereby  waived  his  right  to  an  issue  devisavit  vel  non.^ 

In  a  creditors'  suit,  the  Court  would  not  grant  an  issue  devisavit 
vel  non :  because  the  right  of  the  creditors  Avas  paramount  to  the 
rights  of  those  claiming  under  the  will,  or  of  the  heir.'' 

The  right  of  an  heir-at-law  to  an  issue  was  one  which  he  might 
waive ;  and,  even  in  the  case  of  an  infant,  if  his  counsel  thought  it 
clear  that  there  was  no  ground  to  dispute  the  will,  he  was  justified 
in  declining  an  issue.* 

If  an  adult  heir-at-law  refused  an  issue,  on  the  hearing  of  the 
cause,  the  Court  would  establish  the  will  against  him ;  though  he 
did  not  admit  the  will  by  his  answer.^ 

Except  in  the  cases  of  an  heir-at-law,  or  of  a  rector  or  vicar, 
who  were  entitled  to  issues  as  a  matter  of  right,  the  granting  of  an 
issue  by  a  Court  of  Equity  was  entirely  a  matter  of  discretion  in 
the  Court:  which  it  would  not,  however,  exercise  without  due 
deliberation,^"  and  a  mistake  in  the  exercise  of  which  was  a  just 
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1  Pike  tJ.Hoare,  Amb.  428;  2  Eden,  182. 

2  Pike  V.  Hoare,  Amb.  428;  2  Eden,  182. 

3  Tucker  v.  Sanger,  M'Cl.  424;  1  M'Cl. 

6  Y.  425;  13  Pri.  119;  Man  v.  Ricketts, 

7  Beav.  93,  101;   8  Jur.   159;  Affd.  1  H. 
L.  Ca.  472,  nom.  Ricketts  v.  Tuiquand. 

4  Hampden  v.  Hampden,  3  Bro.  P.  C. 
ed.  Toml.  550;  Dalston  v.  Coatsworth,  1 
P.  Wms.  730;  llayne  v.  Havne,  1  Dick. 
18;  Woodrofte*.  Wood,  1  Dick.  32;  Wil- 
liams V.  Williams,  33  Beav.  306;  and  see 
Cowgill  V.  Rhodes,  33  Beav.  310. 

5  Whitaker  v.  Newman,  2  Hare,  299, 
303;  7  Jur.  231. 

6  Stacey  v.  Spratley,  2  De  G.  &  J.  94 ; 
5  Jur.  N.  S.  28. 

7  Spikernell  v.  Hotham,  9  Hare,  73. 

8  Levy  V.  Levy,  3  Mad.  245 ;  ante,  p.  163. 

VOL.  II. 


9  Jackson  v.  Barry,  2  Cox.  225. 

10  Short  V.  Lee,  2  J.  &  W.  464,  497 ; 
O'Connor  v.  Cook,  6  Ves.  665,  671;  Boj'se 
V.  Rossborough,  1  K.  &  J.  124,  139 ;  Hop- 
wood  V.  Earl  of  Derbv,  1  K.  &  J.  255,  262; 
Davenport  v.  Goldberg,  2  H.  &  M.  282; 
Black  V.  Lamb,  1  Beasley  (N.  J.),  113; 
Trenton  Banking  Co.  v.  Woodruff,  1  Green 
Ch.  117;  Tappan  v.  Evans,  11  JT.  H.  334; 
Dale  V.  Ron.sevelt,  6  John.  Ch.  257;  Crit- 
tenden V.  Field,  8  Gray,  626 ;  Hill  v.  Ward, 
4Grav,  593;  Waterman  D  Dutton,  5  Wis. 
413;  Carlisle  v.  Foster,  10  Ohio  (N.  S.), 
198.  It  was  held  in  New  Hampsliire,  in 
the  case  of  Marston  v.  Brackett,  9  N.  H. 
336,  that  a  defendant,  in  a  bill  in  Chan- 
cery, has  a  constitutional  right  to  have 
matters  of  fact,  alleged  in  the  bill  and 


Heir's  right  • 
not  waived, 
where  a 
party,  in 
another 
capacity,  to 
proceedings 
establishing 
will  as  to 
personalty. 

Issue  not 
granted  in  a 
creditors' 
suit. 

Heir  might 
waive  his 
right,  though 
au  infant. 

Eflfect  of 
refusal  of 
issue. 


In  all  other 
cases,  grant- 
ing an  issue 
was  discre- 
tionary ; 
but  mistake 
in  granting 
was  ground 
of  appeal. 
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'11.    ground  of  appeal;^  and,  therefor 
and  the  Court  of  Appeal  thought 

denied  by  the  answer,  tried  b}'  a  jury,  if 
they  are  material  to  the  decision  of  the 
cause,  and  the  application  is  seasonably 
made.  The  question  whether  either  party 
is  not  entitled,  of  right,  to  the  trial  of  iiny 
issue  in  fact,  by  the  jury,  under  the  pro- 
vision of  the  Constitution  of  New  Hamp- 
shire, was  left  without  decision  in  Dodge 
V.  Griswold,  12  N.  H.  575.  But  in  Hoitt 
V.  Burleigh,  18  N.  H.  389,  Parker  C.  J. 
said:  "  We  have  settled  that  a  party  to  a 
bill  in  Equity  has  a  constitutional  right  to 
require  a  trial  by  jury,  of  a  contested 
matter  of  fact,  if  he  asserts  that  right  at 
the  proper  stage  of  the  cause."  In  this 
latter  case,  however,  the  motion  for  issues 
was  made  by  the  defendant.  See  Clark 
V.  Society,  45  N.  H.  331,  338;  Dodge  v. 
Griswold,  12  N.  H.  575. 

In  Texas,  either  party  has  a  right  to 
trial  of  issues  of  fact  in  Equitj'  suits. 
Faulk  V.  Faulk,  23  Ttxas,  653;  see  Appx. 
5  R.  I.  596.  In  Ward  v.  Hill,  4  Gray, 
593,  the  Supreme  Court  of  Massachusetts 
held  that  the  ordering  of  an  issue  to  a 
jury  in  an  Equity  suit,  upon  the  applica- 
tion of  the  plaintiff,  is  within  the  discre- 
tion of  the  presiding  Judge,  and  not  open 
to  exception.  So  in  Crittenden  v.  Field, 
8  Gray,  626.  In  Franklin  i'.  Green,  2 
Allen,  522,  recently  decided  in  Massacliu- 
setts,  an  issue  had  been  framed  by  the 
Court  for  a  jury  to  determine,  whether  a 
certain  note  involved  in  the  general  con- 
troversj'  had  been  obtained  from  the 
plaintiff  by  the  fraud  and  misrepresenta- 
tion of  the  defendant.  Upon  trial  of  the 
issue,  the  jury  found  that  the  note  had 
been  so  obtained.  The  defendant  con- 
tended that  the  'plaintiff  was  entitled  to 
no  relief,  because  the  whole  evidence  pro- 
duced at  the  hearing  in  the  suit  afterwards 
had  showed,  notwithstanding  the  verdict, 
that  uo  fraud  had  been  practised  by  which 
he  had  suffered  any  injury  or  damage. 
"  But  in  this  Commonwealth,"  Chapman 
J.  said,  "the  right  of  trial  by  jury  is 
secured  by  the  Constitution.  In  suits  in 
Equity  the  issues  do  not  grow  out  of  the 
pleadings,  as  in  suits  at  Law,  but  are 
framed  by  the  Court ;  yet  in  framing  the 
issues  the  Court  will  have  regard  to  the 
constitutional  provision,  and  will  allow 
the  parties  to  submit  to  the  jury  all  such 
material  facts  as  are  proper  to  be  decided 
by  them  ;  and  when  a  verdict  is  rendered, 
and  not  set  aside  for  good  cause  shown,  it 
will  be  regarded  as  settling  the  facts  in 
issue  conclusively."  See  Charles  River 
Bridge  v.  ^A^rren  Bridge,  7  Pick.  344, 
367,  369.  . 

In  North  Carolina,  it  has  been  held,  that 
issues  of  fact  must  be  decided  by  a  jury  in 
Kquity  as  well  as  at  Law,  and  it  must 
appear  on  the  face  of  the  decree  that  they 
were  so  decided.  Taylor  v.  Person,  1 
Hawks,  298.  In  Georgia,  Equity  cases 
are  decided  bj'  a  jury.  Brown  v.  Burke, 
22  Geo.  574;"Mounce  v.  Byans,  11  Geo. 
180;  McDougald  v.  Dougherty,  11  Geo. 
670. 

Whether  the  fact  proposed  to  be  tried 


e,  if  the  Court  refused  an  issue, 
that  the  contrary  decision  would 

by  the  jury  is  material  or  not  is  a  question 
for  the  Court.  Charles  River  Bridge  v. 
Warren  Bridge,  7  Pick.  369.  The  issue  is 
to  be  made  up  under  the  direction  of  the 
Court.  Charles  River  Bridge  v.  Warren 
Bridge,  7  Pick.  379;  Marston  v-  Brack- 
ett,  9  N.  H.  349;  Hoitt  v.  Burleigh,  18 
N.  H.  389;  post,  1010,  1011,  notes.  In 
some  other  States,  it  is  held,  that  the 
Chancellor  may  decide  all  questions  of 
fact  for  himself.  Lee  v.  Beattv,  8  Dana, 
207;  Her  v.  Roath,  3  How.  (Miss.)  216; 
Munson  v.  Reed,  1  Clarke,  580;  Nice  v. 
Purcell,  1  Hen.  &  M.  273;  Fornshill  v. 
Murray,  1  Bland,  485;  Smith  v.  Croom,  7 
Florida,  180;  xMiller  v.  VVack,  Saxton  (N. 
J.),  204;  Beekman  v.  Saratoga  &  Sche. 
R.R.  Co.,  3  Paige,  45;  Scudderv.  Trenton, 
Delaware  Falls  Co.,  1  Saxton  (N.  J.),  694; 
U.  States  V.  Samper}-ac,  1  Hempb.  118. 
But  when  any  question  of  fact  arises, 
which  the  Chancellor  considers  doubtful, 
he  should  refer  it  to  a  jury.  Still  the 
verdict  is  to  satisfy  the  conscience  of  the 
Chancellor,  and  if  he  is  not  satisfied  he 
may  disregard  it.  Lee  v.  Beattv,  Her  r. 
Roath,  «6i  supra;  see  also  Munson  v.  Reed, 
supra ;  Garwood  v.  Eldridge,  1  Green  Ch. 
290  ;  Black  v.  Shreve,  2  Beasley  (N.  J.), 
455;  Apthorp  v.  Comstock,  2  Paige,  488; 
Marshall  v.  1  hompson,  2  Munf.  412 ;  Bul- 
lock V.  Gordon,  4  Munf.  450;  Gait  v.  Car- 
ter, 6  Munf.  245;  Mulock  v.  Mulock,  1 
Edw.  Ch.  14;  O'Conner  v.  Cooke,  8  Sum- 
ner's Ves.  536,  Perkins's  notes,  and  cases 
cited;  U.  States  «;.  Samperva.-,  1  Hemph. 
118;  Fislerv.  Porch,  2  Stoc'kt.  (N.J.)  243; 
Hall  v.  Layton,  10  Texas,  55.  The  Chan- 
cellor is  not  bound  under  the  Statutes  of 
Delaware,  to  direct  an  issue  to  be  tried  at 
Law,  unless  the  points  in  controversy 
involve  the  merits  of  the  cause.  Waters 
V.  Comlj',  3  Harring.  117.  For  cases  in 
which  issues  have  been  directed,  see 
Seton,  983  et  seq. 

1  So  held  in  Townsend  v.  Graves,  3 
Paige,  457;  Belknap  r.  Trimble,  3  Paige, 
601 ;  Gardner  v.  Gardner,  22  VVend.  526 ; 
Dra3'ton  v.  Logan,  Harp.  Eq.  57.  In  New 
Jersey,  no  appeal  lies  from  an  order  of  the 
Court  granting  or  refusing  an  issue.  Black 
V.  Lamb,  1  Bea-lev  (N.  J.),  108;  see 
Black  V.  Shreve,  2  Beasley  (N.  J.),  455. 
So  in  Pennsylvania.  Scheetz's  Ap.  35 
Penn.  (State")  88.  In  Massachusetts,  it 
has  been  decided  that  the  ordering  of 
an  issue  to  a  jury,  upon  the  application 
of  the  plaintiff",  is  within  the  discretion 
of  the  presiding  Judge,  and  not  open 
to  exception.  Ward  v.  Hill,  4  Graj', 
593:  Crittenden  v  Field,  8  Gray,  626; 
see  note  above.  In  Ray  v.  Doughty,  4 
Blackf.  116,  it  was  held,  that  a  Court  of 
Chancery  may  take  the  opinion  of  a  jury 
as  to  any  of  the  facts  in  controversy 
between  the  parties,  whenever  it  thinks 
proper  to  do  so.  See  Lapreese  v.  Falls,  7 
Ind.  692;  Black  v.  Shreve,  2  Beasley  (N. 
J.)  455.  In  McGowan  v.  Jones,  R.  M. 
Charlt.  184,  it  was  held,  that  although  the 
practice  in  Georgia  is  to  associate  a  spe- 
cial jury  with  the  Judge  of  the  Superior 
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have  been  a  sounder  exercise  of  discretion,  it  would  rectify  the  order 
of  the  Court  below  accordingly ;  ^  and  so,  where  the  House  of  Lords 
thought  that  the  Court  below  had  directed  issues  improperly,  it 
reversed  the  order  directing  the  issues,  and  remitted  the  cause, 
with  directions  to  the  Judge  to  decide  upon  the  matter  himself'-^ 

The  Court  refused  an  issue,  where,  though  the  facts  were  con- 
troverted, it  saw  clearly  that,  even  if  found  to  be  as  the  party 
asking  for  the  issue  alleged  them  to  be,  the  party  Avould  not  in 
Law  be  entitled  to  relief^  Where,  also,  it  was  obvious  that  the 
finding  of  a  jury  could  be  in  no  other  way  but  one,  an  issue  was 
refused.*  Upon  the  same  principle,  although  there  was  evidence 
of  a  continued  adulterous  intercourse  between  a  married  woman 
and  her  pai-amour,  the  Court  refused  to  grant  an  issue  to  try  the 
legitimacy  of  her  child :  because  there  was  also  evidence  of  such 
access  between  the  husband  and  his  wife  as  was  consistent  with 
the  presumption  of  the  child's  legitimacy.^ 

Although  the  Court  has  jurisdiction,  without  directing  any  trial 
of  issues  at  Law,  to  declare  an  instrument  forged,  and  to  order  it  to 
be  delivered  up,®  yet  Avhere  both  the  defendant  and  a  witness  had 
sworn,  to  the  due  execution  of  the  instrument  alleged  to  be  forged, 
the  Court  directed  an  issue  to  try  whether  the  deed  in  question 
was  the  deed  of  the  party  by  whom  it  purported  to  be  executed.'^ 

It  was  generally  in  those  cases  only  where  there  was  contradic- 
tory evidence  that  the  Court  granted  an  issue  to  try  a  controverted 
fact ;  a  mere  suggestion  upon  the  record,  unsupported  by  evidence, 
in  opposition  to  evidence  on  the  other  side,  was  not  sufficient. 
Thus,  where  issues  had  directed  to  try  the  validity  of  a  bond, 
merely  upon  the  surmise  and  suggestion  of  a  party :  the  bond  be- 
ing unobjectionable  on  the  face  of  it,  and  all  the  evidence,  as  to  the 
circumstances  under  which  it  was  obtained,  was  before  the  Court 
upon  the  report  of  a  Master,  the  House  of  Lords  reversed  the  order 
directing  the  issues,  and  remitted  the  cause  to  the  Master  of  the 
Rolls,  with  directions  to  him  to  decide  upon  the  matter  himself.^ 
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If3sue  not 
granted, 
■where,  if 
facts  found  to 
be  true,  the 
law  would  be 
adverse ; 

or  where  jury 
could  only 
find  one  way. 


Not  granted 
in  a  case  of 
forgery ; 
unless  con- 
flicting evi- 
dence. 


Not  granted 
upon  a  mere 
suggestion, 
unsupported 
by  evidence. 


Court,  in  the  determination  of  Chancery 
causes,  there  is  no  law  which  imposes  the 
necessity  of  such  association.  See  Bolton 
V.  Flournoy,  ib.  125. 

1  See  Hampson  v.  Harapson,  3  V.  &  B. 
41. 

2  Nicol  V.  Vaughan,  2  Dow  &  C.  420; 
5  Bligh  N.  S.  505;  see  also  S.  C.  nom. 
Earl  of  Wincliilsea  v.  Garettj',  1  M.  &  K. 
253;  post,  1078.  The  order  directing  an 
issue  mav  be  set  aside  at  a  term  of  the 
Court  subsequent  to  that  in  which  it  was 
made,  such  order  being  merely  interlocu- 
tory. Dabbs  V.  Diibbs,  27  Ala.  646.  So 
the  Court  may  proceed  to  a  final  decree 
without  setting  aside  the  order  for  trying 
the  issue.  Field  v.  Holland,  6  Cranch,  8. 
So  where  an  issue  fnimed  and  tried  does 
not  embrace  the  objects  contemplated,  the 
Court  will  direct  a  new  and  proper  issue. 
Braxton  v.  Willing,  4  Call.  288. 


3  Blackburn  v.  Jepson,  3  Swanst.  132; 
Berney  v.  Harvev,  17  Ves.  119,  127. 

4  Koss  V.  Aglionby,  4  Russ.  489,  494, 
498;  Hildreth  v.  Skillenger,  2  Stockt.  (N. 
J.)  196;  Goodenough  v.  Powell,  2  Russ. 
219,  229. 

5  Bury  V.  Phillpot,  2  M.  &  K.  349,  352; 
and  see  ante,  p.  851. 

6  i'eake  v.  Highfield,  1  Russ.  559,  563; 
and  see  Masters  v.  Brahan,  1  Russ.  660, 
n. ;  Seccombe  v.  Fitzgerald,  ib.  561,  n. ; 
White  V.  Hussy,  Free,  in  Cti.  14;  but  see 
Bridge  v.  EddoVs,  cited  2  Ves.  S.  446,  448. 

■?  Peake  v.  Highfield,  1  Russ.  559.  An 
issue  was  directed  to  try  a  question  of 
forging  a  deed,  on  a  bill  issued  for  thepur- 
pose  of^  settling  the  title  to  a  large  tract  of 
land,  and  to  prevent  a  multiplicity  of  suits. 
Apthorp  V.  Comstock,  2  Paige,  482. 

8  Nichol  V.  Vaughan,  2  Dow  &  C.  420; 
5  Bligh  N.  S.  505;  see  also  S.  C.  nom. 
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But  might 
be  granted, 
where  case 
not  suffi- 
ciently 
proved ; 


or  where  a 
material 
point  not  in 
issue  came 
into  question 
at  the  hear- 
ing; 


but  not  upon 
a  different 
point  from 
that  laid-  in 
the  plead- 
ings. 


Issue  directed 
on  any  ques- 
tion in  the 
suit. 


Trial  of  ques- 
tion of  fact 
not  now,  in 
general, 
directed  be- 
fore principal 
question 
comes  on  for 
adjudication. 


It  must  not,  however,  be  understood  that,  unless  there  was  con- 
tradictory evidence,  the  Court  was  jjrecluded  from  sending  a  matter 
to  be  investigated  befoi-e  a  jury;  for  where  the  evidence  was  all 
on  one  side,  but  not  sufficient  to  satisfy  the  conscience  of  the 
Court  that  the  fact  was  as  it  was  represented  to  be,  the  Court  was 
in  the  habit  of  directing  an  issue  to  try  the  fact,  although  the  evi- 
dence in  support  of  it  was  not  opposed  by  any  adverse  claim  on 
the  other  side.  Thus,  where  the  defendants  had  not  disputed 
the  plaintiff's  title,  but  had  put  him  to  the  proof  of  it  by  their 
answer,  and  the  plaintiffs  had  gone  into  long  evidence  in  support 
of  their  title,  which  the  Master  of  the  Rolls  did  not  deem  satis- 
factory, issues  were  directed  to  try  it.-^  It  sometimes  happened, 
that  Avhere,  upon  the  hearing  of  a  cause,  a  matter  not  in  issue, 
which  appeared  to  the  Court  material  to  the  question,  started 
up,  the  Court  directed  an  issue  to  try  it ;  ^  but  the  Court  would 
not  permit  a  party  to  take  an  issue,  upon  a  point  in  question,  in  a 
different  form  from  that  which  he  had  stated  in  his  pleadings.^ 
Thus,  the  Court  refused  to  permit  defendants  to  have  an  issue  to 
prove  matters  which  were  not  stated  in  their  answers,  but  which 
appeared  by  the  answer  of  the  plaintiffs  to  their  cross-bill.*  So, 
where  the  plaintiff,  in  a  bill  for  specific  performance,  failed  in  prov- 
ing the  terms  of  the  agreement  he  relied  upon,  the  Court  would 
not  assist  him  by  directing  an  issue  to  ascertain  the  terms ;  ^  and  a 
party  was  held  not  entitled  to  an  issue,  or  an  inquiry,  to  establish 
a  case  relied  upon  by  his  pleading,  but  omitted  in  proofs 

An  issue  may  be  directed  to  ascertain  the  facts  upon  any  ques- 
tion in  the  suit ;  thus,  it  seems  an  issue  may  be  directed  upon  a 
motion  to  commit  a  party  for  the  breach  of  an  injunction,  where 
the  fact  of  the  breach  is  strongly  controverted ; '^  and  an  issue 
has  been  directed  upon  an  application  for  an  injunction ;  *  and  upon 
a  motion  for  a  receiver ;  ^  and  during  proceedings  at  Chambers.^" 

An  order  for  the  trial  of  a  question  of  fact  before  the  Court 
itself,  or  a  Court  of  Common  Law,  will  not,  in  general,  except  by 
consent,  be  made  before  the  question  as  to  which  an  issue  is  sought 
comes  before  the  Court  for  adjudication.^^   Where,  however,  it  was 


Eavl  of  Winchilsea  v.  Garetty,  1  M.  «&  K. 
253;  Harrod  v.  Harrod,  1  K.  &  J.  4;  18 
Jur.  853;  Hoitt  v.  Burleigh,  IS  N.  H.  390. 

1  ^loons  V.  De  Bernales,  1  Russ.  301; 
see  also  Burkett  v.  Ivandall,  3  Mer.  466. 

2  Balch  V.  Tucker,  2  Cli.  Ca.  40. 

8  Nor  will  a  defendant  be  allowed  to 
add  a  totally  new  issue  of  fact,  not  in  any 
way  suggested  b}'  his  answer,  to  the  is- 
sues which  have  been  already  directed  for 
trial.     Morgan  r.  Fuller,  L.  K.  2  Eq.  296. 

4  Warden  and  Minor  Canons  of  St. 
Paul's  V.  Kettle,  2  V.  &  B.  1,  16;  and  see 
Bennett  v.  Neale,  Wightw.  324;  Price  v. 
Berrington,  3  M'N.  &  G.  486,  498;  15 
Jur.  999,  1002 ;  Savage  v.  Carroll,  1  B.  & 
B.  548;  2  B.  &  B.  451.  But  a  supple- 
mental bill  opens  the  case  to  a  further 


answer  and  to  further  evidence.  And  in 
such  case  a  motion  for  issues,  to  be  tried 
by  a  jurj',  is  in  order  after  tlie  coming  in 
of  the  answer  to  the  supplemental  bill. 
Hoitt  V.  Burleigh,  18  N.  H.  389;  see  Mor- 
gan V.  Fuller,  L.  K.  2  Kq.  296. 

5  Savage  v.  Carroll,  2  B.  &  B.  451. 

6  Jbid.  1  B.  &  B.  548;  Price  i-.  Berring- 
ton, 3  M'N.  &  G.  486,  498;  15  Jur.  999, 
1002. 

"!  See  Agar  tv  Regent's  Canal  Company, 
G.  Coop.  77,  79. 

8  De  Tastet  v.  Bordenave,  Jac.  516;  and 
see  post,  p.  1081. 

'•>  Gardiner  v.  Rowe,  4  Mad.  236. 

10  Irvine  v.  Sullivan  (1865,  I.,  No.  87), 
31  May,  1869,  Leg.  Lib.  A.  1331,  V.  C.  J. 

^1  Bradley  v.  Bevington,  4  Drew.  511 ; 
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clear  that  there  were  qxiestions  which  could  not  properly  be  tried  Ch.  XXVII. 
by  the  Court,  issues  to  be  tried  in  a  Court  of  Common  Law  were 
directed,  upon  an  interlocutory  application ;  ^  and  it  seems,  that  an 
order  for  the  trial  of  a  question  devisavit  vel  non  will  be  made  on 
an  interlocutory  application  by  an  heir-at-law ;  "^  and  that  where 
the  equitable  title  depends  on  the  legal  title,  and  the  latter  is  dis- 
puted, the  Court  may  on  a  motion  for  an  injunction  direct  a  trial 


5  Jur.  N.  S.  562;  George  v.  "Whitmore,  26 
Beav.  557;  Morrison  v.  Barrow*,  1  De  G., 
F.  &  J.  633,  639 ;  Davenport  v.  Goldberg, 
2  H.  &  M.  282 ;  Hamp  v.  Hamp,  35  Beav. 
189;  Jenkins  v.  Biishby.  16  W.  K.  189,  V. 
C.  M-;  Henderson  v.  Runcorn  Soap  & 
Alkali  Company,  W.  N-.  (1868),  250,  V. 
C.  G. ;  Roskell  v.  Whitworth,  L.  R.  5  Ch. 
Ap.  459,  L.  J.  G.;  see  also  Full:igar  v. 
Clark,  18  Ve«.  481;  Ridgway  r.  Roberts, 
4  Hare,  106,  119.  For  cases  where,  under 
former  practice,  an  issue  was  directed  on 
an  interlocutory  application,  see  Bacon  v. 
Jones,  4  M.  &C.  433;  3  Jur.  994;  Ans- 
dell  V.  Ansdell,  4  M.  &  C  449;  Townley 
V.  Deare,  3  Beav.  213;  Middleton  v.  Sher- 
burne, 4  Y.  &  C.  Ex.  358,377,  393;  Lewis 
V.  Thomas,  3  Hare,  26,  29;  J3onser  v. 
Bradshaw,  4  Jur.  N.  S.  1011;  6  W.  R. 
427,  V.  C.  S.;  and  see  Kent  v.  Burgess, 
11  Sim.  361,  377;  5  Jur.  166;  Lancashire 
V.  Lancashire,  9  Beav.  259;  see  New  Or- 
leans G.  L.  &  B.  Co.  V.  Dudley.  8  Paige, 
452;  Fames  v.  Fames,  16  Pick"  141,  cited 
post,  1110,  note;  Waterman  v.  Dutton,  5 
Wis.  413.  At  what  stage  of  the  proceed- 
ings application  for  a  trial  b}'  jury  must 
be  made  to  entitle  tlie  party  to  an  issue, 
as  a  matter  of  right,  was  left  undecided 
in  Marston  v.  Brackett,  9  N.  H.  349.  But 
in  Hoitt  V.  Burleigh,  18  N.  H.  389,  it  was 
determined,  that,  if  a  party  exercises  his 
constitutional  right  to  require  a  trial  by 
jurj'',  it  should  be  after  tlie  replication  and 
before  the  taking  of  the  testimony.  But 
the  Court,  for  sufficient  reasons,  may, 
upon  its  own  motion,  cause  issues  to  be 
framed  after  the  testimony  is  taken.  In 
case  a  supplemental  bill  is  tiled,  a  motion 
for  issues  is  in  order  after  the  coming  in 
of  the  answer  to  the  supplemental  bill. 
18  N.  H.  390.  A  motion  for  an  issue  is 
premature,  if  made  before  tlie  pleadings 
are  closed.  The  Court  should  see  what 
facts  are  controverted,  and  the  plaintiff 
should  have  the  benefit  of  the  discovery 
the  defendant  mav  make  in  his  answer. 
Tibbetts  v  Perkin's,  20  N.  H.  275.  The 
right  to  issues  is  not  to  be  asserted  by 
plea,  as  that  might  interfere  with  the 
plaintiff's  right  to  require  an  answer, 
which  is  also  a  legal  right.  Hoitt  v.  Bur- 
leigh, 18  N.H.  390;  see  Johnson  v.  Haines- 
worth,  6  Ala.  443;  Fames  v.  Fames,  16 
Pick.  141,  cited  post,  lUO,  note;  Water- 
man V.  Dutton,  5  Wis.  413.  In  Tennessee, 
issues  of  fact  may  be  framed  by  agreement 
of  parties,  or  by  the  Court  on  the  applica- 
tion of  either  party,  before  the  cause  is 
opened,  or  heard  at  all.  Lancaster  v. 
Ward,  1  Overton,  430. 

In   Charles    River    Bridge    v.   Warren 
Bridge,   7   Pick.   369,   370,   Parker  C.  J. 


said:  "But  it  is  objected  that  according 
to  the  course  of  proceedings  this  motion 
is  premature,  because  an  issue  can  be 
directed  only  on  a  hearing,  for  it  cannot 
be  determined  of  what  facts  the  issues 
shall  consist,  until  after  a  hearing  shall 
have  taken  place,  and  the  evidence  is 
looked  at,  which  is  adduced  in  support 
of  tlie  facts.  If  it  were  true  that  issues  to 
the  country  should  be  ordered  only  when 
the  Court  on  inspecting  the  evidence, 
found  a  ditficulty  in  deciding  the  fact,  this 
position  would  be  maintained ;  but  cer- 
tainly a  full  hearing  is  not  necessary  in 
order  to  come  to  the  result,  fc)r  if  by  in- 
specting the  bill  and  answer  it  should  be 
perceived  that  there  are  important  facts 
asserted  and  denied,  we  do  not  see  why 
issues  may  not  be  directed  as  soon  as  the 
Court  shall  determine,  in  their  discretion, 
that  those  facts  shall  be  so  ascertained; 
and  certainly  much  time  may  be  saved 
by  this  course  of  proceeding."  "  If,  how- 
ever, it  is  still  insisted,  that  a  hearing  to 
some  extent  should  be  first  had,  in  order 
to  understand  the  pertinency  of  the  facts 
sought  to  be  tried,  we  will  hear  counsel 
further  upon  that  point ''  See  post,  1110, 
note;  Hoitt  v.  Burleigh,  18  N.  H.  390. 

Lender  the  New  York  Code,  Ijy  the  rules 
of  Court,  if  either  party  desires  a  trial  by 
jury  in  a  suit  which  would  formerly  have 
been  a  suit  in  Chancery,  he  must  give 
notice  of  a  motion  there'br,  within  ten 
days  after  issue  joined.  Where  a  cause  is 
called,  if  it  appears  that  the  trial  will  re- 
quire the  examination  of  a  long  account, 
the  Court  may  order  a  reference;  or  if 
there  are  questions  which  ought  to  be  de- 
termined before  the  account  is  taken,  the 
Court  may  try  and  determine  those  ques- 
tions and  direct  a  reference  to  take  and 
state  the  account;  and  so,  also,  where  the 
cause  is  called  for  trial,  if  difficult  ques- 
tions of  fact  are  involved,  depending  pro-  . 
bably  upon  conflicting  testimonv,  the 
Court  has  power  to  order  those  questions 
to  be  tried  by  a  jury.  O'Brien  v.  Bowes, 
4  Bosw.  (N.  Y.)  657.  But  where  the 
cause  is  actually  tried  by  the  Judge, 
without  a  jury,  each  party  giving  all 
the  te-timony  "he  desires,  and  the  cause 
is  tinally  submitted  for  determination,  it 
is  too  late  to  order  a  trial  by  jur\'.     Ibid. 

1  Tatton  V.  London  &  Lancashire  Fire 
Insurance  Companj',  W.  N.  (1868),  50,  V. 
C.  W. 

2  Middleton  v.  Sherburne,  4  Y.  &  C. 
Ex.  358,  377,  393;  Hopwood  v.  Earl  of 
Derby,  1  K.  &  J.  255 ;  Bonser  v.  Bradshaw, 
\  Jur".  N.  S.  1011 ;  6  W.R.  427,  V.  C  S.,and 
the  cases  there  cited.  In  JIassachusetts, 
the  order  directing  an  issue  for  the  trial  of 
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§1- 

* , ' 


In  what  cases 
Court  will  re- 
quire a  jury 
to  be  sum- 
moned before 
itself. 


Assessment 
of  damages: 

21  &  22  Vie. 
c.  27. 


of  the  question  of  the  legal  title  ;^  and  that,  although  it  is  compe- 
tent for  the  Court,  at  any  stage  of  the  cause,  to  direct  a  trial,  yet 
that  as  a  general  rule  an  application  for  a  trial  ought  to  be  made, 
in  the  course  of  the  discussion  upon  the  application  for  the  injunc- 
tion, or  in  the  course  of  the  discussion  upon  an  application  to  dis- 
solve the  inj unction. - 

Where  the  question  is  directed  to  be  tried  before  the  Court  of 
Chancery,  it  is,  except  in  the  case  of  a  disinherited  heir,  who  has, 
on  the  trial  of  the  question  devisavit  vel'non,  a  right  to  a  jury,^ 
discretionary  in  the  Court  whether  ajury  shall  be  summoned  or 
not;*  if  the  Court  thinks  it  best  that  a  question  should  be  tried 
before  a  jury,  a  jury  can  be  had ;  but  if,  in  the  opinion  of  the 
Court,  a  trial  without  ajury  is  preferable,  neither  party  can  claim 
a  jury  as  a  matter  of  right.^  Where  the  bill  seeks  an  injunction 
in  aid  of  a  legal  right  the  application  for  a  jury  shall  be  made  in 
the  course  of  the  discussion  upon  an  application  for  the  injunction, 
or  in  the  course  of  the  discussion  upon  an  application  to  dissolve 
the  injunction,  or  sometimes  at  the  hearing;  and  if  the  defendant 
applies  at  any  other  time,  especially  after  the  disclosure  of  the  evi- 
dence, the  Court  will  require  very  strong  proof  that  the  case  is  one 
which  the  Court  itself  cannot  try.^  When  the  Lord  Chancellor 
has  directed  a  trial  by  jury,  before  a  Vice-Chancellor,  it  is  ultra 
vires  for  the  Vice-Chancellor  to  substitute,  even  by  consent,  a  trial 
before  himself  without  a  jury." 

Formerly  the  Court  of  Chancery  had,  in  no  case,  power  to 
award  damages;  but  now,  whenever  it  has  jurisdiction  to  entertain 
an  application  for  an  injunction  against  a  breach  of  any  covenant, 
contract,  or  agreement,  or  against  the  commission  or  continuance 
of  any  wrongful  act,  or  for  the  specific  performance  of  any  cove- 
nant, contract,  or  agreement,  the  Court  may,  if  it  think  fit,  award 
damages  to  the  party  injured,  either  in  addition  to,  or  in  substitu- 
tion for,  such  injunction  or  specific  performance ;  and  such  damages 
may  be  assessed  in  such  manner  as  the  Court  shall  direct.* 


a  question  of  fact  by  a  jurj',  is  regarded 
as  interlocutory.  Eames  v.  E:\mes,  16 
Pick.  141:  Ward  v.  Hill,  4  Gray,  595.  So 
in  Alabama.    I)abbs  v  Dabbs,  21  Ala.  646. 

1  Eaden  v.  Firth,  1  H.  &  M.  573 ;  Bovill 
V.  Hitchcock,  L.  R.  3  Ch.  Ap.  417,  L.  J. 
Lord  Cairns;  and  see  Davenport  v.  Phil- 
lips, 5  N.  R.  485,  V.  C.  W. 

2  Roskell  V.  Whit  worth,  L.  R.  5  Ch.  Ap. 
459,  464,  L.  J.  G. 

3  Shedden  v.  Patrick,  L.  R.  1  H.  L.  Sc. 
&  D.  470. 

4  Bovill  V.  Hitchcock,  L.  R.  3  Ch.  Ap. 
417,  L.  J.  Lord  Cairns. 

5  Per  Lord  Cairns  L.  .J.,  Bovill  v.  Hitch- 
cock, L.  H.  3  Ch.  Ap.  419;  Peters  v.  Rule, 
5  Jur.  N.  S.  61;  7  W.  R.  171,  V.  C  W. ; 
Eaden  v.  Firth,  1  H.  &  M.  573 ;  and  see  Free- 
man r. Tottenham  and  Hampstead  Railway 
Company,  11  Jur.  N.  S.  254,  L.  JJ. ;  13  W. 
R.  1004 1'Uavenport  v.  Goldberg,  2  H.  &.  M. 


282.  For  the  practice  as  to  trials  of  ques- 
tions of  fact,  %^e.post,  §§  2,  3.  For  circum- 
stances under  which  a  cause,  ordered  to 
be  tried  without  a  jury,  was  subsequently 
ordered  to  be  tried  with  a  jury;  see  Tan- 
gve  V.  Stott,  14  W.  R.  128,  V.  C.  W. 

"6  Roskell  V.  Whitworth,  L.  R.  5  Ch.  Ap. 
459,  L.  J.  G. 

7  Fernie  v.  Yoimg,  L.  R.  1  H.  L.  63;  12 
Jur.  N.  S.  437,  440. 

8  21  &  22  Vic.  c.  27,  §  2;  see  Soames 
V.  Edge,  Johns.  669 ;  Hindley  v.  Emerj', 
L.  R.  1  Eq.  52;  11  Jur.  N.  S.  874.  Y.  C. 
W. ;  Schotsmansr.  Lancashire  and  York- 
shire Railway  Co.,  L.  R.  1  Eq.  349;  12 
Jur.  N.  S.  42^  M.  R. ;  Thomlinson  v.  Dix- 
on, 14  W.  R.  528,  ar.  H.;  McRae  v.  Lon- 
don, Brighton,  &  South  Coast  Railway 
Company,  AY.  N.  (1868),  25,  V.  C.  S.; 
Betts  v.'Neilson,  L.  R.  3  Ch.  Ap.  429,  L. 
C. ;  Corporation  of  London  v.  Southgate, 
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These  provisions  do  not,  however,  extend  the  jurisdiction  of  the    Cn.  XXVIL 

Court ;  and  damages  will  not,  therefore,  be  given  in  cases  where,   . ^ , 

previously  to  the  Act,  the  Court  would  not  have  ordered  an  in-  ^.^^^^  ^j^j^.^ 
junction,  or  decreed  specific  performance.^  Where  the  Court  is  of  the  Act- 
opinion  that  the  plaintiff  should  have  proceeded  at  Law,  no  assess- 
ment of  damages  will  he  directed  in  Equity ;  but  the  bill  will  be 
dismissed,  without  prejudice  to  the  plaintiff's  right  to  proceed  at 
Law.2  The-  plaintiff  may,  by  his  conduct,  forfeit  his  right  to  dama- 
ges,'' and  the  damages  may  be  awarded,  although  not  specifically 
prayed  by  the  bill,*  in  addition  to  an  account.^  Where  there  will 
be  extreme  difficulty  in  the  Court  seeing  its  way  to  assess  the 
damages,  leave  will,  it  se^ms,  be  given  to  the  plaintiff  to  proceed 
at  Law  for  the  purpose  of  recovering  damages.*' 


W.  X.  (1868),  297;  17  W.  R.  197,  V.  C. 
M.;  Acraman  v.  Price,  18  W.  R.  540,  V. 
C.  J.  For  cases  where  damages  were 
awarded,  instead  of  specific  performance, 
see  Kav  v.  Johnson,  2  H.  &  M.  118, 124; 
Barlow" «.  Scott,  24  N.  Y.  40;  Pingree  v. 
Coffin,  12  Gray,  305 ;  Peabody  v.  Tarbell, 

2  Cush.  226;  Andrews  v.  Brovvn,  3  Cash. 
130,  136 ;  Belts  v.  Neilson,  L.  R.  3  Ch. 
Ap.  331,  340;  and  see  Carne  v.  Brancher, 
17  W.  R.  342,  M.  R. ;  ih.  837,  L.  JJ. ;  and 
instead  of  mandatory  injunction;  Pentney 
V.  Lynn  Paving  Comm'rs,  13  W.  R.,  983, 
V.  0.  K. ;  Senior  v.  Pawson,  1  W.  R.  364, 
V.  C.  W.;  L.  R.  3  Eq.  330;  Isenberg  v. 
The  East  India  House  Estate  Company, 

3  De  G.,  J.  &  S.  263;  10  Jur.  N  S.  221; 
McRae  v.  London,  Brighton,  &  South 
Coast  Railway  Co  ,  W.  N.  (1868),  25.  V. 
C.  S. ;  Viscountess  Gort  v.  Clark,  W.  N. 
(1868),  93;  16  W.  R.  569,L.  JJ. ;  Lock  wood 
V.  London  &  North  Western  Railway  Co., 
W.  M.  (1868),  234,  V.  C.  G;  Eastwood  v. 
Lever,  33  L.  J.  Ch.  355,  L.  JJ.;  Bowes  v. 
Law,  L.  R.  9  Eq.  636  V.  C.  J.  For  form 
of  order  for  inquirj'  as  to  damages  in  case 
of  ancient  lights,  see  Senior  v.  Pawson, 
L.  R.  3  Eq.  330,  V.  C.  W.  As  to  assess- 
ment of  damages  in  Patent  cases,  see 
Penn  v.  Bibbv,  L.  R.  3  Eq.  308,  V.  C.  W.; 
Penn  v.  Jack,  L.  R.  5  Eq.  81,  V.  C.  W. ; 
Betts  V.  Xeibon,  L.  R.  3  Ch.  Ap.  429,  L.  C. 

1  Rogers  v.  Cliallis,  27  Beav.  175;  O.Iur. 
N.  S.  334;  Chinnock  v.  Sainsburv,  6  Jur. 
N.  S.  1318;  9  W.  R.  7,  M.  R. ;  Xorris  v. 
Jackson,  1  J.  &  H.  319;  Wicks  v.  Hunt, 
Johns.  372;  Howe  v.  Hunt,  31  Beav.  420; 
8  Jur.  N.  S.  834;  -Johnson  i'.  Wvatt,  2  De 
G.,  J.  &  S.  18;  9  Jur.  N.  S.  133.3;  Middle- 
ton  V.  Magnay,  2  H.  &  M.  233,  236;  Lau- 
rence V.  Austin,  11  Jur.  N.  S.  576;  13  W. 
R.  981,  M.  R.;  Durell  v.  Pritchard,  L.  R. 

1  Ch.  Ap.  244;  S.  C.  nom.  Dariell  v. 
Pritchard,  12  Jur.  N.  S.  16,  L.  JJ.; 
Franklinski  v.  Ball,  33  Beav.  560;  Lewers 
V.  Earl  of  Siiaftesbury.  L.  R.  2  Eq.  270; 
12  Jur.  N.  S.  3S9,  V.  C.  W.;  16  L.  T.  N. 
S.  135,  L-  C. ;    Ferguson  v.  Wilson,  L.  R. 

2  Ch.  Ap.  77,  L.  ,JJ.;  Calcraft  v.  Thomp- 
son, 35  Beav.  559;  W.  N.  (1867),  8;  15 
W.  R.  387,  L.  C. ;  Lebmann  v.  McArthur, 
L.  R.  3  Ch.  Ap.  496,  L.  .JJ. ;  L.  R.  3  Eq. 
746,  V.  C.  S. ;  Scott  v.  Rayment,  L.  R. 
7  Eq.  112,  V.  C.  G. 

2  Clarkson  v.  Edge,  10  Jur.  N.  S.  871 ; 


12  W.  R.  518,  M.  R. ;  Laurence  v.  Austin, 
11  Jur.  N.  S.  576;  13  W.  R.  981,  M.  R. ; 
Franklinski  v.  Ball,  33  Beav.  560;  Durell 
V.  Pritchard,  L.  R.  1  Ch.  Ap.  244;  S.  C. 
nom.  Darrell  v.  Pritchard,  12  Jur.  N.  S. 
16,  L.  JJ. ;  Bauman  v.  Matthews,  4  L.  T. 
N.  S.  783,  L.  C. ;  Wycombe  Railway  Co. 
V.  Donnington  Hospital,  L.  K.  1  Ch.  Ap. 
268,275;  12  Jur.  N.  S.  347,  349,  L.  JJ. ; 
Cooke  V.  Forbes,  L.  R.  5  Eq.  166,  V.  C. 
W. ;  Avery  v.  Griffin,  L.  H.  6  Eq.  606, 
609,  V.  C.  G. ;  Brook  v.  Archer,  W.  N. 
(1868),  5  V.  C.  W. ;  Female  Orphan  Asy- 
lum V.  Waterlow,  W.  X.  (1868),  231,  M. 
R. ;  Scott  V.  Rayment,  L.  R.  7  Eq.  112, 
116,  V.  C  G.  In  such  cases,  the  decree 
will  state  that  the  bill  is  dismissed  with- 
out prejudice  to  an  action.  Robsoii  v. 
Wbittingham,  L.  R.  1  Ch.  Ap.  442 ;  12 
Jur.  N.  S.  40,  L.  JJ. ;  see  also  Jackson 
V.  Duke  of  Newcastle,  3  De  G.,  J.  &  S. 
275;   10  Jur.  N.  S.  688,  810. 

3  Collins  V.  Stuteley,  7  W.  R.  710,  M. 
R. ;  Lancaster  v.  DeTrafford,  8  Jur.  N. 
S.  873;   10  W.  R.  474,  M.  R. 

4  Wedmore  v.  Mayor  of  Bristol,  11  W. 
R.  136,  V.  C.  S. ;  Catton  v.  Wyld,  32 
Beav.  266;  Curriers'  Company'  v.  C^rbett, 
2  Dr.  &  S.  355;  dismissed  at 'the  hearing 
by  the  L.  JJ.,  11  Jur.  X.  S.  719;  13  W. 
R.  1056;  Betts  V.  Xeilson,  L.  K.  3  Ch. 
Ap.  429,  L.  C  Damages  assessed  in  a 
patent  suit,  although  the  patent  had  ex- 
pired before  the  hearing.  Davenport  v. 
Rylands.  L.  R.  1  Eq.  302 ;  12  Jur.  X.  S. 
71,  V.  C.  W. ;  but  see  Betts  v.  GaUais,  W. 
N.  (1870),  176;  18  W.  R.  945,  V.  C.  J.; 
L.  R.  10  Eq.  392.  But  in  Yost  v.  Devault, 
9  Iowa,  60,  it  was  held  that  the  Court 
will  not  proceed  to  assess  the  plaintift''s 
damages  in  case  specific  performance 
cannot  be  decreed,  unless  the  petition  and 
prayer  be  adapted  for  this,  and  evidence 
with  a  view  to  this  issue  be  given.  Ihe 
general  prayer  i.s  not  sufficient  for  the 
purpose. 

6  Betts  V.  Xeilson,  L.  R.  3  Ch.  Ap.  429, 
L.  C. 

6  Betts  V.  De  Vitre,  11  Jur.  N.  S.  9,  V. 
C.  W. ;  and  see  Hills  v.  Evans,  8  Jur.  X. 
S.  525,  531,  L.  C  Where  damages  were  not 
given  at  the  hearing,  a  supplemental  order, 
directing  an  inquiry  for  tliat  purpose,  will 
not  be  made.  Jlavor  of  Hvthe  ('.  East,  1 
W.  N.  (1866)  18;  14  W.  R.  273,  V.  C.  K. 
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Ch.  XXYII. 
§1- 


Special  dam- 
age must  be 
shown. 

Damages : 
how  assessed. 


Election. 


Payment 
into  Court  in 
respect  of 
damages. 


Advance  not 
usually  made 
out  of  fund  in 
Court,  to  try 
issue. 

Appeal  from 
order  direct- 
ing a  trial  or 
assessment: 
within  what 
time. 


Unless  special  damage  can  be  shown  to  have  been  caused  by  the 
delay,  the  Court  will  not,  in  addition  to  decreeing  the  specific 
performance  of  a  contract,  award  damages  on  account  of  its  non- 
performance.-^ 

The  amount  of  the  damages  may  be  assessed  before  the  Court 
itself,  either  with  or  without  a  jury,  or  before  a  Court  of  Common 
Law  at  Nisi  Prius,  or  at  the  Assizes,  or  before  the  sherifi"  of  any 
county  or  city,  in  like  manner  as  is  done  in  cases  of  writs  of  in- 
quuy  at  common  law,  which  are  to  be  executed  before  a  Judge  or 
before  the  sheriff;  ^  or  by  an  inquiry  in  Chambers.^ 

A  plaintiff  will  not  be  piit  to  his  election  ^  because,  pending  a 
suit  in  Equity,  he  has  commenced  an  action  at  laAv  for  damages, 
which  he  might  under  this  Act  obtain  in  the  suit.^ 

Where  the  Court  awards  damages,  and  directs  a  trial  as  to  the 
amount  of  such  damages  before  the  Court  itself,  either  with  or 
without  a  jury,  or  directs  a  writ  of  inquiry  of  damages,  or  an  in- 
quiry as  to  the  amount  of  damages  in  any  manner,  the  defendant 
or  other  person  against  whom  damages  have  been  awarded  may- 
take  out  a  summons  before  a  Judge  at  Chambers  for  liberty  to 
pay  into  Court  a  sum  of  money  in  respect  of  such  damages ;  ®  and 
in  case  such  liberty  is  given,  and  a  sum  of  money  is  paid  into 
Court  accordingly,  then,  in  the  event  of  a  larger  sum  for  damages 
not  being  awarded  than  the  amount  so  paid  into  Court,  the  plain- 
tiff or  person  seeking  such  damages,  will  be  ordered  to  pay  the 
costs  of  such  trial  or  ^YY\t  of  inquiry,  or  other  inquiry,  unless  the 
Court  otherwise  directs.'^ 

In  general,  the  Court  will  not  authorize  an  advance  to  the  par- 
ties out  of  a  fund  in  Court,  in  order  to  enable  them  to  proceed  to 
the  trial  of  the  issue.^  It  has,  however,  been  permitted  under 
special  circumstances.® 

An  order  directing  the  trial  of  a  question  of  fact  or  the  assess- 
ment of  damages  may  be  appealed  fi"om,  in  the  usual  manner;^" 
and  neither  party  is,  by  going  to  trial,  precluded  from  appealing 
against  the  order  by  which  the  trial  was  directed.^^ 


1  Chinnock  v.  Marchioness  of  Elj',  2  H.  & 
M.  220;  11  Jur.  N.  S.  32.  The  decree  was 
subsequently  reversed  on  the  merits.  S.  C. 
llJur.  N.  S.  329;  13  \V.  R.  597,  L.  C;  see 
also  Middleton  v.  Ma^nav,  2  H.  &  M.  233. 

2  21  &  22  Vic.  c.  27,  §§  3-6. 

3  Mold  V.  Wheatcroft,  27  Beav.  510; 
Leather  Cloth  Co.  v.  Hirschfield,  L.  R.  1 
Eq.  299,  V.  C.  AV.;  Middleton  r.  Green- 
wood, 2  De  G.,  J.  &  S.  142;  10  .Jur.  X.  S. 
350,  V.  C.  W.  and  L.  J.J.;  Curriers'  Com- 
pany V.  Corbett,  2  Dr.  &  Sm.  355;  11  Jur. 
N.  S.  719;  13  W.  R.  1056,  L.  JJ.  As  to 
the  form  of  the  inquiry,  see  ibid.;  Seton, 
928,  No.  3;  and  as  to  the  evidence  on  tiie 
inquirv,  see  Mold  v-  Wheatcroft,  30  L.  J. 
Ch.  598,  M.  li. ;  Leather  Cloth  Co.  v. 
Hirschfield,  L.  R.  1  Eq.  299,  V.  C.  W. 
For  the  practice  as  to  the  assessment  of 
damages,  see^josi,  §§  2,  5. 


4  As  to  election,  see  ante,  pp.  815-818. 

5  Anglo-Danubian  Navigation  Co.  v. 
Rogerson,  L.  R.  4  Eq.  3  M.  R. 

6  For  form  of  summons,  see  Vol.  III. 

7  Ord.  XLI.  40.  As  to  the  mode  of 
making  the  payment,  see^os/,  Chap.  XL., 
Payment  into  Court. 

8  Johnson  v.  Todd,  3  Beav.  218,  221; 
Nye  V.  Maule,  4  M.  &  C.  342,  345. 

9  Coombs  t:  Brooks,  3  De  G.  &  S.  452; 
13  Jur.  784;  and  see  Gregg  v.  Taylor,  4 
Russ.  279,  281. 

1"  Hampson  v.  Hampson,  3  V.  &  B.  41; 
Nicol  V.  Vaughan,  2  Dow  &  C.  420;  5 
Bligh  N.  S.  505;  see  also  S.  C.  nom.  Earl 
of  Winchilsea  v.  Garetty,  1  M.  &  K.  253, 
257,  and  see  post,  Chap.  XXXIL,  liehear- 
inffs  and  Appeals;  but  see  post,  1463,  n.  (1) 

11  Butlin  t:  Masters,  2  Phil.  290;  Parker  . 
V.  Morrell,  ib.   453;    White  v.    Lisle,  3 
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Section  II.  —  Trials  and  Assessments  before  the  Court  itself,  hy    Ch.  ^^Vll. 

or  toithout  a  Jury.  ^ — -y — ~^ 

Where  any  question  of  fact,  or  any  question  as  to  the  amount  of  Question  to 

damages,  is,  in  any  suit  or  proceeding,  directed  by  any  order  to  be  reduced  into^ 

tried  bv  a  iury  before  the  Court  itself,  or  before  the  Court  itself  writing  as  the 

J        o      J  ITT-  ••01        Kecom  tor 

without  a  jury,^  the  question  must  be  reduced  mto  writing,-  and   Trial,"  and 
copied  on  paper  of  the  same  description  and  size  as  that  on  which  ^"^^^^  ^-^^  en- 
bills  are  printed,^  by  the  plaintiff,  or  such  person  as  the  Court  shall  trial, 
direct,  or  by  tlie  solicitor  for  such  plaintiff  or  person.     It  is  then 
called  the  "  Record  for  Trial ; "  and  must  be  filed  with  the  Clerk 
of  Record  and  Writs  in  whose  division  the  suit  or  proceeding  may 
be,  Avithin  three  days  after  such  order  has  been  passed  and  entered ; 
and  must  be  entered  for  trial  within  three  days  after  it  has  been 
filed."     Upon  production  to  the  Registrar  of  a  certificate  of  the  How  set 
Clerk  of  Records  and  Writs  that  the  "  Record  for  Trial     has  been   trial. 
filed,  the  same  will  be  set  down  for  trial  in  the  cause-book  of  the 
Judge  to  whose  Court  the  suit  or  proceeding  is  attached,  and  be 
marked  "Trial  by  Jury,"  or  "Trial  before  the  Court  without  a 
Jury,"  as  the  case  may  be ;  and  either  party  may  then  apply  to  the  Application 
Court  to  fix  a  day  for  the  trial.^     This  application  should  be  made  ^°  ^"^  "^  '^^^■ 
by  motion  or  summons,  with  the  consent  of,  or  on  notice  to,  the 
opposite  party .^ 

The  Court  may  make  all  such  rules  and  orders  upon  the  sheriff,  Statutory 
or  any  other  person,  for  procuring  the  attendance  of  a  special  or  [°rTand 
common  jury  for  the  assessment  of  damages,  or  the  trial  of  a  ques-  trial. 
tion  of  fiict,  as  may  be  made  by  any  of  the  Superior  Courts  of 
Common  Law  at  Westminster ;  and  may  also  make  any  other 
orders  which  to  the  Court  may  seem  requisite ;  and  every  such 
jury  is  to  consist  of  persons  possessing  the  qualifications,  and  be 
struck,  summoned,  balloted  for,  and  called  in  like  manner,  as  if 
such  jury  were  a  jury  for  the  trial  of  any  cause  in  any  of  the 
Superior  Courts  ;  and  every  juryman  so  summoned  is  entitled  to 
the  same  rights,  and  subject  to  the  same  duties  and  liabilities,  as 
if  he  had  been  duly  summoned  for  the  trial  of  any  such  cause  in 
any  of  such  Superior  Courts ;  and  every  party  to  any  such  pro- 
ceeding ig  entitled  to  the  same  rights  as  to  challenge  and  otherwise 
as  if  he  were  a  party  to  any  such  cause ;  and,  generally,  for  all  pur- 
poses of,  or  auxiliary  to,  the  assessment  of  damages  of  the  trial,  of 

Swanst.   351,  n.;    1  C.  P.  Coop.  t.  Cott.  ^  Ord.  XLI.  2G.     See  Morgans.  Fuller, 

361;  but  see  De  Tastet  v.  Bordenave,  .Jac.  (No.  1)  L.  R.  2  Eq.  •29t5,  V.  C  W.  supra  (5). 

516,  521;  1  C.  P.  Coop.  t.  Cott.  361;  nnte,  For  forms  of  Records   for  Trial,  see  Ord. 

1075,  1096,  in  note.  Sched.  N.,  Nos.  1  and  2;  and /jcsf,  Vol.  HI. 

1  For  forms  of  orders,  see  Seton,  970,  s  Ord.  XLI.  28.  As  to  advancing  trial, 
Nos.  1,  2,  and  3.  After  issues  have  been  see  Hoffman  v.  Postel,  W.  N.  (1868),  250, 
directed,  a  new  issue  not  raised  on  the  V.  C  G.  The  Court  sometimes  fixes  the 
pleadings  will  not  be  added.  Mor^ian  v.  day,  bv  the  order  directing  the  trial;  see 
Fuller  (No.  1),  L.  R.  2  En.  296,  \^  C.  W.  Seton,' 970,  No.  1. 

2  21  &  22  Yic.  c.  27,  §§  4,  5 ;  25  &  26  6  The  costs  of  a  brief  to  counsel  to  fix 
Vic.  c.  42,  §  3 ;  Ord.  XLI.  26.  a  dav  will  in  general  be  allowed.     Clark  v. 

8  Ord.  XLL  26,  as  varied  by  Ord.  6       Malpas,  31  Beav.  554,  558.     For  form  of 
March,  1860,  r.  16;  as  to  such  paper,  see       summons,  see  Vol.  IH. 
Ord.  IX.  3  ante,  p.  396. 
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Ch.  XXVII. 


Special  jury  : 
where  di- 
rected by  the 
Court. 


Application 
for  a  special 
jur}%  where 
not  directed 
by  the  Court. 


Common 
jury; 


to  be  sum- 
moned, 
though 
special  jury 
ordered. 


Nominating 
and  reduc- 
ing special 
jory. 


questions  of  fact,  by  a  jury  before  the  Court  itself^  the  Court  has 
the  same  jurisdiction,  powers,  and  authority  in  all  respects  as  be- 
long to  any  Superior  Court  of  Common  Law,  or  to  any  Judge 
thereof,  for  the  like  pui-j50ses.^ 

Where  the  Court  orders  a  question  of  fact,  or  a  question  as  to 
the  amount  of  damages,  to  be  tried  by  a  special  jury,  a  direction 
to  that  effect  must  be  contained  in  the  order  directing  the  trial ;  ^ 
and  in  such  case  the  plaintiff,  or  such  person  as  the  Court  directs, 
must,  ten  days  at  the  least  before  the  day  fixed  for  the  trial,  obtain, 
on  motion  or  petition  as  of  course,  and  serve  on  the  sheriff,  or,  if 
he  is  interested  in  the  matter  in  question,  then  upon  the  coroner, 
and  on  the  ojjposite  party,  an  order  for  a  special  jury.^  The  ex- 
pense of  the  special  jury  is,  in  the  first  instance,  to  be  borne  and 
paid  by  the  plaintiff,  or  such  other  person ;  but  is  afterwards  to  be 
paid  and  borne  as  the  Court  directs.* 

Where  the  Court  has  not  specially  directed  the  question  to  be 
tried  by  a  special  jury,  either  party  may,  fourteen  days  at  the  least 
before  the  day  fixed  for  the  trial,  obtain,  on  motion  or  petition  of 
course,^  an  order  for  a  special  jury :  which  order  must  be  served 
on  the  ojjposite  party  twelve  days  at  the  least,  and  on  the  sheriff 
or  coroner  ten  days  at  the  least,  before  the  day  fixed  for  the  trial ; 
and  the  expense  of  the  special  jury  is  in  the  first  instance  to  be 
borne  by  the  party  obtaining  the  same;  but  if  the  Court,  upon  the 
trial,  is  of  opinion  that  it  was  proper  that  the  trial  should  be  had 
by  a  sjiecial  jury,  the  Court  may  give  such  directions  as  to  the 
costs  thereof  as  it  thinks  fit.^ 

Where  the  trial  is  to  take  place  by  a  common  jury,  the  plaintiff, 
or  such  person,  must,  ten  days  at  the  least  before  the  day  fixed  for 
the  trial,  obtain,  on  motion  or  petition  as  of  course,  and  serve  on 
the  sheriff  or  coroner,  an  order  for  the  sheriff  or  coroner  to  summon 
a  common  jury  for  the  trial.'^ 

Where  an  order  has  been  made  for  a  special  jury,  the  sheriff  or 
coroner  must,  in  addition  to  the  special  jury,  summon  twelve  com- 
mon jurymen  for  the  trial,  in  order  that,  in  the  event  of  a  suflicient 
number  of.  special  jurors  not  being  in  attendance  to  make  a  jury,  a 
tales  may  be  directed  by  the  Court,  or  prayed  for  by  either  party.* 

The  mode  and  practice  of  proceeding  to  nominate  and  reduce  a 
special  jury  are  the  same,  in  all  respects,  as  are  for  the  time  being 
in  force  in  the  Superior  Courts  of  Common  Law,  when  a  special 


1  21  &  22  Vic.  c.  27,  §  3.  The  practice 
at  Law  throughout  this  chapter  is  extract- 
ed, by  permisf^ion,  from  the  lUh  edition  of 
Chitty's  Archbold;  the  text  being  pre- 
served, except  where  it  was  clearly  inap- 
plicable to  proceedings  in  Chaucerv. 

2  Urd.  XLI.  27;  see  Seton,  970J  No.  1. 
There  is  no  appeal  from  such  an  order; 
Shrubsole  v.  Schneider,  12  W.  R.  359, 
L.  C. 

8  For  form  of  order,  see  Ord.  Sched.  N., 


No.  4;  and  Vol.   III.;    and   for  forms  of 
motion  paper  and  petitions,  see  ibid. 

4  Ord.  XLI.  30. 

5  For  forms  of  motion  paper  and  peti- 
tion, see  Vol.  III. 

G  Ord.  XLI.  31. 

"!  Ord.  XLI.  29.  For  form  of  order,  see 
Ord.  Sched.  N.,  No.  3;  and  Vol.  III.; 
and  for  forms  of  motion  paper  and  peti- 
tion, see  ibid. 

8  Ord.  XLI.  32. 
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jury  is  ordererl  to  be  struck,  or  as  near  thereto  as  the  practice  of  Ch.  XXVU. 
the  Court  of  Chancery  will  aflmit.^  By  the  Juries'  Act,  1870, 
special  juries  for  London  and  Middlesex  are  to  be  provided  in  the 
same  manner  as  in  other  counties;'^  and  the  former  practice  of 
nominating  and  reducing  special  juries  in  London  and  Middlesex 
is  to  cease^  except  that  any  of  the  Superior  Courts,  or  any  Judge 
thereof,  may  order  that  a  special  jury  be  struck  according  to  the 
former  practice.^  It  is  therefore  expedient  to  state  the  former 
practice,  where  a  cause  was  to  be  tried  before  a  special  jury  of  the 
county  of  Middlesex;  which  was  as  follows:*  On  serving  the 
Bheriff  with  the  order  for  a  special  jury,^  an  appointment  M^as  ob- 
tained to  nominate  the  jury  before  the  under-sheriff; «  a  copy  of 
such  appointment  had  to  be  served  on  the  opposite  party.  At  the 
time  so  appointed,  the  jiarties  attended  before  the  under-sheriff, 
when  the  jurors'  book  was  produced  and  the  special  jurors'  list,  and 
numbers  written  on  pieces  of  parchment  or  card,  corresponding 
with  the  names  in  such  list.  The  under-sheriff  then  put  the  num- 
bers into  a  box,  and,  having  shaken  them  together,  drew  out  forty- 
eight  of  them  one  after  another,  and,  as  each  number  was  drawn, 
referred  to  the  corresponding  number  in  the  special  jurors'  list,  and 
read  aloud  the  name  designated  by  such  number.  At  the  time 
of  reading  each  name,  either  party  or  his  solicitor  might  object  to 
such  person  named  as  being  incapacitated  from  serving  on  the 
jury ;  and  if  he  proved  the  same  to  the  satisfaction  of  the  under- 
sheriff,  such  name  was  set  aside  and  another  number  drawn  in- 
stead :  which  might  in  like  manner  be  challenged ;  and  so  on,  until 
forty-eight  names  were  chosen.  If  the  whole  of  the  forty-eight 
names  Qpuld  not  be  obtained  in  this  way,  the  under-sheriff  might 
nominate  the  remainder.'^  The  clerk  of  the  under-sheriff  furnished 
each  party  with  a  list  of  the  names  of  the  forty-eight  jurors,  their 
additions,  and  places  of  abode.  He  also  gave  out  another  appoint- 
ment for  the  purpose  of  striking  them :  which  had  to  be  served  on 
the  opposite  solicitor.  At  the  time  so  appointed  the  parties  again 
attended  the  under-sheriff;  who  then  struck  out  twelve  names  for 
each  party,  at  their  desire,  beginning  with  the  plaintiff;  or,  if  either, 
of  the  solicitors  did  not  attend,  the  under-sheriff  proceeded  ex 
parte,  and  struck  out  twelve  names  for  the  party  absent.^  The 
clerk  to  the  under-sheriff  then  made  out  Hsts  of  the  twenty-four 
names  remaining,  and  gave  them  to  the  solicitors.  At  Law,  a 
Judge  might  make  an  order  to  oblige  a  party  to  proceed  to  the 
striking  of  a  special  jury; ^  and  it  was  no  objection  that  there  had 

1  21  &-22  Vic.  c.  27,  §  3;  Ord.  XLI.  38.  6  15  &  16  Vic.  c.  76,  §  110.     In  London, 

2  33  &  34  Vic.  c   77,  §  16.     See,  for  the  the  special  jury  is  nominated  and  struck 
mode  of  summoning  a  special  jury  in  the  before  the  secondary.     Ihld. 
counties,  Chittv's  Arch.  366,  367.  "  "  See  6  Geo.  IV.  c.  50,  §  32. 

3  The  .Juries'  Act,  1870  (33  &  34  Vic.  «  See  White  v.  Eastern  Union  Railway 
C.  77),  §  17.  Company,  11  C.   B.  875;  21  L.  J.  C.  P. 

4  See  Chittv'.s  Arch.  369  e<  seg.  112. 
6  Anit^  p.  1084.  9  Joseph  i'.  Perry,  3  Dowl.  699. 
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for  a  view. 


Form  of  sum- 
mons and 
order. 


Deposit. 


Proceedings 
after  an  order 
for  a  view. 


Record,  &c., 
to  be  trans- 
mitted to  reg- 
istrar in 
Court. 

Copy  for  the 
Judge. 


Attendance 
of  witnesses: 
how  com- 
pelled. 


been  a  change  of  sheriffs  after  the  forty-eight  were  nominated,  and 
before  the  parties  attended  to  strike  the  jury.^ 

The  order  for  a  common  or  special  jury  must  be  returned  by  the 
sheriff  or  coroner  to  the  solicitor  or  person  who  has  lodged  the 
same,  together  with  his  return,  and  the  jury  panel ;  and  the  order 
and  jury  panel  must,  two  days  at  the  least  before  the  day  of  trial, 
be  left  with  the  Clerk  of  Records  and  Writs,  to  be  annexed  to  the 
Record  for  Trial.^ 

Either  party  may  apply,  by  summons  to  a  Judge  at  Chambers, 
for  a  view  by  the  jury  summoned  for  any  trial;  and  on  the  hear- 
ing of  such  summons,  each  party  is  to  name  a  shower  for  such 
view.^  The  summons  for  a  view,  and  the  order  to  be  made 
thereon,  must  state  the  place  at  which  the  view  is  to  be  made,  and 
the  distance  thereof  from  the  office  of  the  under-sheriff.  The  sum 
to  be  deposited  in  the  hands  of  the  under-sheriff  is  10/.  in  case  of 
a  common  jury,  and  16Z.  in  case  of  a  special  jury,  if  such  distance 
does  not  exceed  five  miles,  and  Ibl.  in  case  of  a  common  jury,  and 
211.  in  case  of  a  special  jury,  if  it  is  above  five  miles.  If  such  sum 
is  more  than  sufficient  to  pay  the  expenses  of  the  view,  the  sui-j^lus 
will  be  forthwith  returned  to  the  solicitor  or  party  who  obtained 
the  view.  If  such  sum  is  not  sufficient  to  pay  such  expenses,  the 
deficiency  is  to  be  forthwith  paid  by  such  solicitor  or  party.* 

The  proceedings  after  an  order  for  a  view  has  been  made  are 
the  same  in  all  respeats  as  are  in  force  in  the  Superior  'Courts  of 
Common  Law  where  a  view  is  to  be  had,  or  as  near  thereto  as  the 
practice  of  the  Court  of  Chancery  will  admit.^  It  seems,  therefore, 
that  the  order,  when  passed  and  entered,  shoiild  be  left  at  the 
sheriff's  office,  together  with  a  list  of  the  jury,  where  it  i^  special, 
and  the  jurymen  have  been  struck.  The  under-sheriff  will  then 
summon  the  special  jurymen,  or,  in  the  case  of  a  common  jury,  he 
will  summon  such  of  the  common  jurymen  as  he  thinks  fit.  The 
expenses  of  the  view  must  be  deposited  with  the  under-sheriff. 

On  the  day  appointed  for  the  trial,  and  previously  to  the  com- 
mencement thereof,  the  record  for  trial,  with  the  return  and  jury 
panel  (if  any)  anniexed  thereto,  is  transmitted  by  the  Clerk  of 
Records  and  Writs  to  the  Registrar  of  the  Court  in  attendance  ; 
and  a  copy  thereof  must  be  left  for  the  Judge  before  whom  the 
trial  is  appointed  to  be  had,  by  the  person  at  whose  instance  the 
same  has  been  entered  for  trial. ^ 

Either  party  may  sue  out,  at  the  Record  and  Writ  Clerks'  office, 
subjyoenas  ad  testificandum^  and  suhpwnas  duces  tecum.,  to  compel 
the  attendance  of  witnesses  on  any  trial,  according  to  the  forms  in 

1  Rex  V.  Hart,  Cowp.  412. 

2  Ord.  XLI.  33. 

3  Ord.  XLI.  36.  As  to  a  view  see  Tav- 
lor  on  Evid.  §§  502-505  A.;  Best,  197. 
For  form  of  order  for  a  view,  see  Ord. 
Sched.  N.,  No.  5,  and  Vol.  III.;  and  for 
form  of  summons,  see  i5ic?. 


4  Ord.  XLI.  37 ;  which  order  also  speci- 
fies the  mode  in  which  the  under-sheriff 
is  to  pay  and  account  for  the  money  so 
deposited. 

5  Ord.  XLI.  38.  For  the  practice  at 
Law,  see  Chitty's  Arch.  371,  372. 

6  Ord.  XLI.  41. 
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use  in  the  Court  of  Chancery,  or  as  near  thereto  as  the  drcum-    Ch.  ^^^vn. 
stances  of  each  case  will  admit.-^  *— — y    ».> 

Upon  every  trial  by  a  jury  before  the  Coiu't  itself,  the  Court  has  jurisdiction 
the  same  powers,  jurisdiction,  and  authority  as  belong  to  any  Judge  ^t  the  trial. 
of  any  of  the  Superior  Courts  of  Common  Law  sitting  at  Nisi 
Prius;^  and  where  the  question  is  tried  before  the  Court  itself 
without  a  jury,  the  evidence  may  be  taken  by  the  oral  examination 
of  witnesses  and  other  proofs  in  open  Court ;  and  the  verdict  of 
the  Judge  has  the  same  effect  as  the  verdict  of  a  jury ;  and.  the 
proceedings  upon  and  after  such  trial,  as  to  the  power  of  the  Court, 
the  evidence,  and  otherwise,  are  the  same  as  in  the  case  of  a  trial 
by  a  jury.^ 

All  persons  between  twenty-one  and  sixty,  possessing  the  prop-  Who  may  be 
erty  necessary  by  law  to  qualify  them  to  serve  on  juries,  may  be  J^™"^^- 
jurors,  with  the  following  exceptions :  namely,  aliens,  unless,  being 
otherwise  qualified,  they  have  been  domiciled  in  England  or 
Wales  for  ten  years,  or  upwards ;  *  persons  attainted  of  treason  or 
felony,  or  of  any  crime  that  is  infamous,  unless  they  have  obtained 
a  free  pardon  ;  and  men  under  outlawry/ 

The  following  persons  are  exempted  from  serving  on  juries:  Persons ex- 
namely,  peers ;  members  of  parliament ;  judges  ;  clergymen ;  Ro-  gg"^|"  ^^ 
man  Catholic  priests  ;  ministers  of  any  congregation  of  Protestant  jurors, 
dissenters  and  of  Jews,  whose  place  of  meeting  is  duly  registered, 
provided  they  follow  no  secular  occupation,  except  that  of  a  school- 
master; Serjeants,  barristers-at-law,  certified  conveyancers  and 
special  pleaders,  if  actually  practising ;  members  of  the  society  of 
doctors  of  law  and  advocates  of  the  civil  law,  if  actually  practis- 
ing ;  attorneys,  solicitors,  and  j^roctors,  if  actually  practising,  and 
having  taken  out  their  annual  certificates,  and  their  managing 
clerks,  and  notaries  public  in  actual  practice;  oflScers  of  the  Courts 
of  Law  and  Equity,  and  of  the  Admiralty  and  Ecclesiastical 
Courts,  including  therein  the  Courts  of  Probate  and  Divorce ;  and 
the  clerks  of  the  peace,  or  their  deputies,  if  actually  exercising  the 
duties  of  their  respective  ofiices;  coroners;  jailers  and  keepers  of 
houses  of  correction,  and  all  subordinate  officers  of  the  same ; 
keepers  in  public  lunatic  asylums  ;  members  and  licentiates  of  the 
Royal  College  of  Physicians  in  London,  if  actually  practising  as 
physicians;  members  of  the  Royal  Colleges  of  Surgeons  in  London, 
Edinburgh,  and  Dublin,  if  actually  practising  as  sui'geons;  apothe- 
caries certified  by  the  Court  of  Examiners  of  the  Apothecaries' 
Company,  and  all  registered  medical  practitioners  and  registei'ed 

1  Ord.  XLI.  51.  As  to  documentary  3  21  &  22  Vic.  c.  27,  §  5;  and  see  Fernie 
evidence,  see  ante,  p.  862  et  seq. ;  21  &  22  v.  Young,  L.  K.  1  H.  L.  63;  12  Jur.  N.  S. 
Vic.  c.  27,  §  7;  and  as  to  compelliiig  the  437.  For  directions  as  to  the  briefs  of 
attendance  of  witnesses,  see  ante,  p.  912.  counsel,  see  Vol.  III. 

For  forms  of  subpcenas  and  notice  to  admit  4  The  Juries'  Act,  1870  (33  &  34  Vic.  c. 

documents,  see  Vol.  III.  77),  §  8. 

2  21  &  22  Vic.  c.  27,  §  4.  As  to  the  5  the  Juries'  Act,  1870  (33  &34  Vic.  c. 
functions  of  the  .Judge,  as  distinguished  77),  §  10. 

from   those  of   the    jury,   see    Taylor   on 

Evid.  §§  21-41;  Best,  §"  82;  Powell,  7-17.  , 
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Ch.  XXVII.  pharmaceutical  chemists,  if  actually  practising  as  apothecaries, 
._  ^^:  _.  medical  practitioners,  or  pharmaceutical  chemists  respectively;  offi- 
cers of  the  navy,  array,  militia,  and  yeomanry,  while  on  full  pay ; 
the  members  of  the  Mersey  Docks  and  Harbor  Board  ;  the  masters, 
wardens,  and  brethren  of  the  corporation  of  Trinity  House  of 
Deptford  Strand ;  pilots  licensed  by  the  Trinity  House  of  Deptford 
Strand,  Kingston-upou-Hull  or  Newcastle-upon-Tyne,  and  all 
masters  of  vessels  in  the  buoy  and  light  service,  emj^loyed  by  either 
of  those  corporations,  and  all  pilots  licensed  under  any  Act  of  Par- 
liament or  charter  for  the  regulation  of  pilots  ;  the  household  serv- 
ants of  her  Majesty,  her  heirs  and  successors ;  officers  of  the  post 
office ;  commissioners  of  customs  and  officers,  clerks  or  other  per- 
sons acting  in  the  management  or  collection  of  the  customs;  com- 
missioners of  inland  revenue,  and  officers  or  persons  appointed  by 
the  commissioners  of  inland  revenue,  or  employed  by  them  or 
under  their  authority  or  direction  in  any  way  relating  to  the  duties 
of  inland  revenue;  sheriff's  officers;  officers  of  the  rural  and 
metropolitan  police ;  magistrates  of  the  Metropolitan  Police  Courts, 
their  clerks,  ushers,  doorkeepers  and  messengers  ;  members  of  the 
council  of  the  municipal  corporation  of  any  borough,  and  every 
justice  of  the  peace  assigned  to  keep  the  peace  therein,  and  the 
town  clerk  and  treasurer  for  the  time  being  of  every  such  borough, 
so  far  as  relates  to  any  jury  summoned  to  serve  in  the  county 
where  such  borough  is  situate;  burgesses  of  every  borough  in  and 
for  which  a  separate  Court  of  Quarter  Sessions  shall  be  holden,  so 
far  as  relates  to  any  jury  summons  for  the  trial  of  issues  joined  in 
any  Court  of  General  or  Quarter  Sessions  of  the  Peace  in  the  county 
wherein  such  borough  is  situate ;  justices  of  ,the  peace,  so  far  as 
relates  to  any  jury  summoned  to  serve  at  any  sessions  of  the  peace 
for  the  jurisdiction  of  which  he  is  a  justice ;  and  officers  of  the 
Houses  of  Lords  and  Commons ;  ^  but  no  person  whose  name  is  in 
the  jury  book  as  a  juror  is  entitled  to  be  excused  from  attendance 
on  the  ground  of  any  disqualification  or  exemption,  other  than  ill- 
ness, not  claimed  by  him  at  or  befor^j  the  revision  of  the  lists.^ 
No  person  is  to  be  summoned  to  serve  on  any  jury  or  inquest  (ex- 
cept a  grand  jury)  more  than  once  in  any  one  year,  unless  all  the 
jurors  have  been  already  summoned  to  serve  during  such  year ;  but 
no  person  is  to  be  exempted  from  serving  as  a  common  juror  by 
reason  of  his  being  on  any  special  jury  list,  or  being  qualified  to 
serve  as  a  grand  juror ;  and  no  j^erson  is  to  be  summoned  or  liable 
to  serve  as  a  juror  in  more  than  one  Court  on  the  same  day.^  In 
Middlesex,  no  person  is  to  be  returned  to  serve  on  a  jury  at  iVisi 
Prius  who  has  served  as  a  juror  in  either  of  the  two  preceding 
terms  or  vacations:  having  the  sheriff's  certificate  of  having  so 

1  The  Junes'  Act,  1870  (33  &  34  Vic.  3  The  Juries'  Act,  1870  (33  &  34  Vic. 

77),  §  9,  and  Schedule.  c.  77),  §  19. 

•■i  The  Juries'  Act,  1870  (33  &  34  Vic.  c. 
77),  §  12. 
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served;  1  which  certificate  the  sheriff  is  bound  to  give  to  every  com-    Ch.  XXVII. 

mon  juror  serving  or  attending  as  such,  but  not  to  grand  or  special 

jurors ;  '^  and  if  any  sheriff  returns  a  person  as  juror  within  the  times 

above  mentioned,  the  Court,  on  examination  and  proof  of  such 

offence  in  a  summary  way,  may  set  such  fine  upon  the  offender  as 

the  Court  thinks  meet.^ 

In  all  these  cases  of  exemption,  the  party,  if  summoned,  should  Exemption: 

,,.,...,  .  ,        iT  .  how  claimed. 

either  attend  and  claim  his  privilege,*  or  should  get  some  person 
to  attend  for  him,  who  will  be  able  to  satisfy  the  Court  as  to  his 
title  to  such  exemption. 

Every  man  is  qualified  and  liable  to  serve  on  juries,  who  is  be-  Qualifica- 

,  „  1      •    ^  T    1  -4.1  •       tionsot  )uror3 

tween  the  ages  of  twenty-one  years  and  sixty,  —  and  lias,  witlun  generally. 
the  county  in  which  he  resides,  in  his  own  name,  or  in  trust  for 
him,  lOZ.  by  the  year  above  reprizes,  in  lands  or  tenements  of  free- 
hold, copyhold,  or  customary  tenure,  or  of  ancient  demense,  or  in 
rents  issuing  out  of  such  lands  or  tenements,  or  in  lands,  tenements, 
and  rents  taken  together,  in  fee-simple,  fee-tail,  or  for  the  life  of 
himself  or  some  other  person,  —  or  has,  within  the  same  county, 
20?.  by  the  year  above  reprizes,  in  lands  or  tenements  held  by  lease 
for  twenty-one  years  or  longer,  or  for  a  term  of  years  determinable 
on  any  life  or  lives,  —  or,  being  a  householder,  is  rated  or  assessed 
to  the  poor-rate,  or  to  the  inhabited  house  duty,  in  Middlesex,  on 
a  value  of  not  less  than  30/.,  or  in  any  other  county  on  a  value  of 
not  less  than  20?.,  or  occupies  a  house  containing  not  less  than 
fifteen  windows.^ 

In  London,  a  juror  must  be  a  householder,  or  the  occupier  of  a  lu  London. 
shop,  warehouse,  counting-house,  chambers,  or  office,  for  the  pur- 
pose of  trade  or  commerce,  within  the  city,  and  have  lands,  tene- 
ments, or  personal  estate  of  the  value  of  100?. "^ 

All  those  described  in  the  jurors'  book  as  esquires  or  persons  of  Special 
higher  degree,  or  as  bankers  or  merchants,  are  qualified  and  liable  J*^™^^- 
to  serve  on  special  juries.'^ 

If  any  man  summoned  to  attend  on  a  jury  does  not  attend  in  How  pun- 
pursuance  of  such  summons,  or  being  thrice  called  over,  does  not  atten/anc"e°^' 
answer  to  his  name ;  or,  if  any  such  man,  or  any  talesman,  after 
being  called,  is  present,  but  does  not  appear,  or  after  appearance 
W'ilfully  withdraws  himself  from  the  presence  of  the  Court :  the 
Court  is  to  set  such  fine  upon  him  as  it  thinks  meet,  and  in  the 
case  of  a  viewer  not  less  than  10?.,  unless  some  reasonable  excuse 
be  proved  by  oath  or  affidavit.^  The  Court  will  not  hear  counsel 
for  a  juryman  who  has  been  fined  for  a  contempt.'-' 

The  under-sheriff  causes  the  name,  addition,  and  place  of  abode  How  called. 

1  6  Geo.  IV.  c.  50;  and  2  &  3  Vic.  c.  71,  7  6  (ieo.  IV.  c.  50,  §  31.  The  Juries' 
§  42.  Act,  1870  (33  &  34  Vic.  c.  77),  §  6. 

2  2  &  3  Vic.  c.  71,  §  40;  Ex  parte.  At-  «  6  Geo.  IV.  c.  50,  §§  38-51;  see  now  25 
kinson,  10  Bing.  339;  2  Dowl.  773;  4  M.  &  26  Vic.  c.  107,  §  12.  As  to  the  mode  of 
&  Sc.  160..  summoning  the  jurv,  see  ih.  §  11. 

3  6  Geo. -IV.  c.  50,  §  42.  "  Carne  v.  Nicliofl,  1  Scott,  68;  3  Dowl. 

4  Trial  per  Pais,  87.  155;  but  the  Court  will  attend  to  affida- 
6  6  Geo.'lV.  c.  50,  §  1.  vits,  stating  circumstances  in  extenuation 
8  6  Geo.  IV.  c.  50,  §  50.  of  his  conduct. 
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Ch.  XXVII. 
§2. 


Viewers. 


Special  jury. 


Challenges  : 
when  to  be 
made. 

Making  up 
special  jur}': 

Where  di- 
rected bv  the 
Court. 

Where  not  so 
directed. 


Making  up 

common 

jury- 


of  each  person,'  summoned  and  impanelled  to  serve  on  the  jury,  to 
be  written  on  distinct  pieces  of  parchment  or  card :  which  are  put 
into  a  box  provided  for  that  purpose;  and  wdien  the  cause  is 
called  on,  the  Registrar  draws  out  twelve^  of  these  pieces  of 
parchment  or  card,  one  after  another,  and  calls  the  jurors'  names 
written  thereon ;  ^  and  if  any  of  the  jurors,  whose  names  are  so 
drawn,  do  not  ajjpear,  or,  if  challenged,  the  challenge  be  allowed, 
then  other  names  are  draw^n,  until  twelve  jurors  appear,  and,  after 
all  causes  of  challenge  allowed,  remain  as  fair  and  indifferent ;  and 
these  twelve  persons  being  sworn,  on  their  names  being  marked 
in  the  panel,  are  the  jury  to  try  the  issue  ;  and  their  names  must 
be  kept  apart  until  they  return  their  verdict,  and  must  then  be 
returned  to  the  box  ;  but  where  a  jury  are  once  drawn,  they  may 
afterwards  (if  not  objected  to)  be  sworn  in  other  causes,  without 
being  redrawn;  and  if  any  be  challenged  or  withdrawn  by  con- 
sent, the  Court  may  order  them  to  be  set  aside,  and  other  names 
drawn  in  their  stead.^  Where  a  view,  however,  has  been  had,  the 
jurors  w-ho  had  it  are  to  be  called  first,  and  then  other  jurors  must 
be  called  to  make  a  complete  jury.* 

A  special  jury  is  balloted  for  and  called  in  the  order  in  which 
they  are  drawn  from  the  box,  in  the  same  manner  as  common 
jurors.^ 

When  the  jury  come  to  the  book  to  be  sworn,  either  party  may 
challenge  them. 

Where  the  trial  has  been  specially  directed  by  the  Court  to  be 
by  a  special  jury,  then,  in  the  event  of  there  not  being  a  sufficient 
number  of  special  jurymen  in  attendance,  it  is  in  the  discretion  of 
the  Court  whether  or  not  to  have  the  jury  made  up  from  the 
common  jurymen  in  attendance  ;  '^  and  where  a  special  jury  has 
been  summoned  at  the  instance  of  either  party,  without  the  special 
direction  of  the  Court,  then,  in  the  event  of  a  sufficient  number 
of  special  jurymen  not  being  in  attendance,  the  jury  will,  unless 
the  Court  otherwise  directs,  be  made  up  from  the  common  jury- 
men in  attendance,  on,  the  application  of  either  party.''  The 
number  of  common  jurymen  wanted  is  made  up  by  drawing  the 
names  of  common  jurors  out  of  the  box ;  and  it  is  presumed  that, 
in  such  case,  or  where  the  trial  is  to  take  place  by  a  common  jury,  . 
and  a  sufficient  nimiber  of  jurors  do  not  appear,  or  after  challenge 
do  not  remain,  to  make  a  jury,  the  Court  may,  as  at  Law,  upon 
the  request  of  either  party,  direct  the  sheriff  to  name  and  appoint 
so  many  other  able  men  of  the  same  county,  then  present,  as  will 


1  See  MuirheaJ  v.  Evans,  15  Jur.  385, 
Ex.,  where  thirteen,  by  mistake,  were 
sworn  on  the  jury,  and  the  .Judge  dis- 
charsed  the  jury,  and  had  them  called 
again. 

2  Ord.  XLI.  42  If  the  trial  continues 
beyond  one  day  it  is  usual  at  the  sitting 
of  the  Court,  on  any  subsequent  day,  to 
call  over  the  names  of  the  jury  again. 

S  6  Geo.  IV.  c.  50,  §  22. 


4  6  Geo.  IV.  c.  50,  §  24;  see  15  &  16 
Vic.  c.  76,  §  114;  and  ante,  p.  1086. 

5  15  &  16  Vic.  c.  76,  §§  108,  110.  The 
Juries'  Act,  1870  (33  &  34  Vic.  c.  77), 
§  16.  In  Chancery  it  is  not  customary 
to  ballot  for  a  special  jury,  but  to  call 
their  names  indiscriminately  from  the 
panel. 

6  Ord.  XLI.  32,  34. 

7  Ord.  XLI.  35. 
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make  up  a  full  jury ;  and  that  the  sheriff  must  thereupon  return 
such  men  duly  qualified  as  shall  be  present  or  can  be  found  to 
serve  on  such  jury,  and  add  and  annex  their  names  to  the  former 
panel,^ 

When  a  full  jury  appear,^  either  party  may  challenge  them  for 
cause  :^  as  well  the  talesmen,*  as  the  jurors  originally  returned.^ 
Challenges  are  of  tAvo  kinds:  I.  To  the  array;  and,  II.  To  the 
polls  ;  and  each  of  these  is  again  subdivided  into :  Principal  chal- 
lenges ;  and,  Challenges  to  the  favor.  In  this  order  they  will  now 
be  considered. 

I.  A  challenge  to  the  array  is  an  objection  to  all  the  jurors 
returned  by  the  sheriff,  collectively :  ®  not  for  any  defect  in  them, 
but  for  some  partiality  or  default  in  the  sheriff,  or  his  under- 
officer,  who  arrayed  the  panel.''  This  is  either,  1.  A  principal 
challenge ;  or,  2.  A  challenge  to  the  favor. 

1.  The  causes  of  principal  challenge  to  the  array  are  such  as  the 
following ;  namely,  that  the  sheriff  or  other  returning  officer  is  of 
kindred  or  affinity  to  the  plaintiff  or  defendant,  if  the  affinity  con- 
tinue ;  that  one  or  more  of  the  jury  are  returned  at  the  nomi- 
nation of  the  plaintiff  or  defendant;  that  an  action  of  battery  is 
pending  at  the  suit  of  the  plaintiff  or  defendant  against  the 
sheriff,  or  at  the  suit  of  the  sheriff  against  the  plaintiff  or  defend- 
ant ;  that  an  action  of  debt  is  pending  at  the  suit  of  the  i^laintiff 
or  defendant  against  the  sheriff,  but  not  if  by  the  sheriff  against 
the  plaintiff  or  defendant ;  that  the  sheiiff  or  returning  officer 
holds  lands  depending  iipon  the  same  title  with  that  in  litigation 
between  the  parties ;  that  the  sheriff  is  under  the  distress  of  the 
plaintiff  or  defendant ;  that  the  sheriff  is  coimsel,  attorney,^  officer, 
servant,  or  gossip  of  either  party ;  or  is  an  arbitrator  in  the  same 
matter,  and  has  treated  thereof^ 

2.  The  causes  of  challenge  to  the  array  for  favor  are  such  as 
imply,  at  least,  a  probability  of  bias  or  partiality  in  the  sheriff, 
but  do  not  amount  to  a  principal  challenge  :  thus,  that  the  plaintiff 
or  defendant  is  tenant  to  the  sheriff;  or  that  the  son  of  the  sheriff 
has  maiTied  the  daughter  of  the  plaintiff  or  defendant;  or  the  like.-''* 

What  has  been  said  here  as  to  the  challenges  to  the  array  must, 
perhaps,  be  understood  as  having  reference  only  to  common,  and 
not  to  special  juries:   for  it  seems  very  doubtful  if  the  an-ay  in 


Ch.  XXVII. 

§2. 


Challenges: 
Species  of. 


I.  To  the 

array: 


1.  Principal 
challenges. 


2.  Challenges 
to  the 
favor. 


In  special 
jury  cases. 


1  6  Geo.  IV.  c.  50,  §  37;  Chittv's  Arch. 
383;  and  see  21  &  22  Vic.  c.  27,  |  3,  ante, 
p.  1084. 

2  R.  V.  Edmonds,  4  B.  &  Aid.  471. 

8  There  is  no  right  of  peremptory  chnl- 
lenge  of  special  jurors  summoned  at  the 
assizes  under  the  C.  L.  P.  Act,  1852,  §  108; 
Creed  v.  Fisher,  18  Jur.  228,  Ex. 

4  6  Geo.  IV.  c.  50,  §  37. 

VOL.  II. 


5  See  Barrett  v.  Long,  3  H.  L.  Ca.  395. 

6  Co.  Litt.  156,  158;  see  O'Connell  v. 
The  Queen,  11  CI.  &  Fin.  155;  9  Jur.  25. 

"!  3  Bla.  Com.  359.  For  form  of  chal- 
lenge to  the  array,  see  Chitty's  Forms, 
229;  and  Vol.  III. 

8  Bavlis  V.  Lucas,  Cowp.  116. 

'■>  Co'  Litt.  156. 

10  Jbid. 
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11.  To  the 

polls : 


•1.  Principal 
challenges. 


(1.)  For  privi- 
lege. 


(2.)  For  de- 
fect in  prop- 
erty, person, 
or  "descrip- 
tion. 


Wrong  name. 


(3.)  For  bias 
or  partiality. 


special  jury  caiises  can  be  cliallenged.^  Nor  indeed  are  challenges 
to  the  array  very  usual  in  common  jury  causes :  for,  if  there  be  an 
objection  to  the  sheriff,  the  jury  may  be  summoned  by  the  cor- 
oner ;2  besides,  this  objection  would  be  a  good  ground  for  a  new 
trial.* 

II.  A  challenge  to  the  polls  is  an  exception  to  one  or  more  of 
the  jurors  who  have  appeared  individually;  and  this  is  either: 
1.  A  principal  challenge;  or,  2.  A  challenge  to  the  favor. 

1.  The  causes  of  principal  challenge  to  the  polls  may  be  classed 
under  the  following  heads:  (1.)  Challenge  propter  honoris 
respectum:  as  if  a  Lord  of  Parliament  be  put  upon  a  jury,  he  may 
challenge  himself,  or  he  may  have  a  writ  of  privilege  for  his  dis- 
charge;* but  it  is  doubtful  if  either  party  can  challenge  him:  for 
he  is  merely  exempted  from  serving.^ 

(2.)  Challenge  propAer  defectum :  that  the  juror  is  not  qualified 
to  serve  upon  a  jury.''  Thus,  that  he  has  not  sufficient  property, 
or  is  not  otherwise  qualified :  in  which  case,  he  shall  be  dis- 
charged, if  the  Court  be  satisfied  of  the  fact,'  but  this  does  not 
extend  to  special  jurors  ;  that  he  is  an  alien:*  unless  the  juror  be 
a  special  one ;  ^  that  he  is  within  the  age  of  twenty-one ;  ^"^  or  that 
he  is  an  idiot  or  lunatic."  But  a  matter  which  merely  exempts  a 
man  from  serving  on  a  jury,  and  does  not  incapacitate  him,  can 
never  be  a  cause  of  challenge  ;  and  it  is  said,^^  that  if  a  person  thus 
exempted  be  summoned,  and  appear,  he  cannot  excuse  himself 
from  serving  on  a  jmy,  if  there  be  not  a  sufficient  number  of  jurors 
without  him.  Where  a  juror  is  erroneously  named  in  the  panel, 
&c.,  and  sworn  by  such  wrong  name :  if  the  error  be  in  the  Chris- 
tian name,  it  amounts  only  to  a  matter  of  challenge,  and  cannot  be 
objected  to  after  verdict;"  if  in  the  surname,  the  Court,  it  seems, 
may  set  aside  the  verdict,"  and  grant  a  new  trial ;  but  Avill  not  do 
so  unless  the  mistake  has  been  productive  of  some  injustice.^^ 

(3.)  Challenge  propter  affectum :  by  reason  of  some  supposed 
bias  or  partiality.  Thus,  that  the  juror  is  of  kin  to  either  party 
within  the  ninth  degree,^®  or,  according  to  Lord  Coke,  however 
remote  the  kindred;"  that  there  is  affinity  or  alliance  by  mar- 


1  6  Geo.  IT.  c.  50,  §  27;  R.  v.  Johnson, 

2  Str.  1000 ;  K.  v.  Burridge,  1  Str.  593 ;  2 
Ld.  Ravm.  1364. 

2  SeeUrd.  XLI.  29,  30,  31. 

3  Bavlis  V.  Lucas,  Cnwp.  112. 

4  Co^  Litt.   156;  2  Hawk.  c.   43,  §  11; 

3  Bla.  Com.  361. 

5  Bv  6  Geo.  IV.  c.  50,  §  2. 

6  Ante,  p.  1089. 

7  6  Geo.  IV.  c.  50,  §  27;  Co.   Litt.  156. 

8  Co.  Litt.  156. 

!*  Semble,   K.    v.  Despard,   2  M.  &   K. 
406;  8B.  &  0.  417. 


10  Co.  Litt.  157;  and  see  6  Geo.  IV.  c.  50. 
§  1;  ante,  p.  1089. 
"  Gilb.  C.   B.  95. 

12  2  Hawk.  c.  43,  §  26. 

13  Wrav  V.  Thornes,  Willes,  488;  Hill  w. 
Yates,  12"  East,  230  a. 

1*  Norman  v.  "Beaumont,  Willes,  484; 
Barnes,  453;  Dovey  v.  Hol)son,  6  Taunt. 
460;  2  Marsii,  154;  and  see  Russell  v.  Ball, 
Barnes,  455. 

15  See  Chitty's  Arch.  1509. 

16  Fiijch,  L.  401;  3  Bla.  Com.  363;  see 
Barrett  v.  Long,  3  H.  L.  Ca.  395. 

1"  Co.  Litt.  167. 
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riage  between  the  juror  and  one  of  the  parties,  if  such  affinity   Th.  xxvri. 
continue,  or  if  there  be  issue  of  the  marriage  aUve  :  for,  otherwise,  ^    ' 

it  would  be  but  a  challenge  to  the  favor  ;^  that  the  juror  is  god- 
father to  the  i:)arty's  child,  or  the  party  godfather  to  the  juror's 
child ;  that  the  juror  has  land  which  deiiends  upbn  the  same  title 
as  the  land  in  question ;  in  a  cause  where  the  parson  of  a  parish  is 
party,  and  the  right  to  the  church  comes  in  debate,  that  the  juror 
is  a  parishioner ;  and  so,  in  all  other  cases  where  the  juror  has  an 
interest  in  the  action,  direct  or  collateral ;  ^  that  the  juror  has 
before  given  a  verdict  in  the  same  cause,  or  upon  the  same  title  or 
matter,  though  between  other  parties;  that  he  was  chosen  arbi- 
trator in  the  same  cause  by  one  of  the  parties,  and  had  entered 
upon  an  examination  of  it :  but  otherwise,  if  he  were  chosen 
indifferently  by  both  parties ;  that  he  is  counsellor,  servant,  or  of 
fee,  of  either  party';  ^  that  he  is  tenant  of  either  party;  *  that  he  is 
of  the  same  society  or  corporation  with  either  party :  ^  but  that  he 
is  his  fellow-servant  is  but  a  challenge  to  the  favor ;  ^  that  he  has 
taken  information  of  the  case  before  he  is  sworn ;  "^  that  he  has 
declared  his  opinion  of  the  case  beforehand ;  ^  that  since  he  has  been 
returned,  he  has  eaten  or  drunk  at  the  expense  of  one  of  the  par- 
ties :  ^  but  that  one  of  the  parties  has  lately  been  entertained  at  the 
juror's  house,  is  only  matter  of  challenge  to  the  favor ;  ^^  that  one 
of  the  parties  has  labored  the  juror,  and  given  hhn  money  or  other 
things  for  giving  his  verdict;  but  if  the  party  only  labor  the  juror 
to  appear  and  act  conscientiously,  it  is  no  matter  of  challenge 
whatever;  or  that  an  action,  implying  malice  or  displeasure,  is 
pending  between  the  juror  and  one  of  the  parties  :  but  if  not  im- 
plying malice,  &c.,  it  is  but  matter  of  challenge  to  the  favor." 
In  an  action  against  an  insurance  office  on  a  life  policy,  it  is  no 
objection  to  a  special  juror  being  sworn  that  he  is  a  director  of 
another  insurance  office :  unless  that  office  has  granted  a  policy  on 
the  life  in  question,  and  the  amount  of  that  policy  is  unpaid.^- 

(4.)  Challenge  propter  delictimi :  when,  for  some  act  of  the 
juror,  he  has  ceased  to  be,  in  consideration  of  Law,  probiis  et  legalis 
homo.  Thus,  that  he  has  been  attainted  of  treason  or  felony,  or 
convicted  of  any  crime  that  is  infamous  of  which  he  has  not  ob- 
tained a  free  pardon ;  ^^  or  that  he  is  under  outlawry  or  excom- 
munication.^^ 

1  Co.  Litt.  157.  8  2  Hawk.  c.  43,  §  28. 

2  See  Bailey  v.  Macaulay,  13  Q.  B.  815;  9  C<i.  Litt.   157. 
Williams  V.  Great  Western  Kailwav  Com-  i"  Anon.,  3  Salk.  81. 
pany,  28  L.  .J.  Kx.  2.                          "  U  Co.  Litt.  157. 

8  Co.  Litt.  157.  .  12  Craig  v.  Fenn,  Car.  &  M.  43. 

4  Gilb.  C.  B;  95.  13  6  (ieo.  IV.  c.  60,  §  3. 

6  3  Bla.  Com.  363.  U  2  Hawk.  c.  43,  §  1;  and  see  BrunsklU 

6  Co.  Litt  157.  V.  Giles,  2  M.  &  Sc.  41:  9  Biug.  13. 

7  2  Hale,  306.  ^ 


(4.)  For 
crime. 
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2.  ("hallenges 
to  the  favor. 


When  chal- 
lenge to  the 
array,  or  to 
the  polls,  is 
to  be  made. 


How  made. 


How  chal- 
lenge to  be 
propounded. 


2.  The  challenge  to  the  polls  for  favor  is  of  the  same  nature 
Avith  the  principal  challenge  propter  affectmn^  but  of  an  inferior 
degree.  The  general  rule  of  law  is,  that  the  juror  shall  be  in- 
diiferent ;  and  if  it  appear  jDrobable  that  he  is  not  so,  this  may  be 
made  the  subject  of  challenge,  either  principal  or  to  the  favor 
according  to  tlio  degree  of  probability  of  his  being  biassed.  The 
cause  of  a  principal  challenge  to  the  polls,  we  have  seen,  is  such 
matter  as  carries  with  it,  prima  facie,  evident  marks  of  suspicion 
either  of  malice  or  favor.  But  when,  from  circumstances,  it  ap- 
pears probable  that  a  juror  may  be  biassed  in  favor  of  or  against 
either  party,  and  yet  such  circumstances  do  not  amount  to  matter 
for  a  principal  challenge,  it  may  then  be  made  a  challenge  to  the 
favor.  The  effect  of  these  two  sj)ecies  of  challenge  is  the  same ; 
the  only  diiFerence  between  them  is  in  the  mode  of  trying  them. 

No  challenge,  either  to  the  array  or  to  the  j^olls,  can  be  made 
before  a  full  jury  have  appeared.^  It  is  immaterial  which  party 
challenges  first ;  but  the  party  who  first  begins  to  challenge  must 
finish  all  his  challenges  before  the  other  begins:  otherwise,  he  is 
precluded  from  making  any  further  challenge ;  and  the  challenges 
of  the  party  who  challenged  first  must  be  first  tried.'^ 

The  challenge  to  the  polls  is  made  ore  fenus  /  and  it  is  not  in 
general  required  that  the  party  challenging  shall  immediately 
declare  his  cause  of  challenge  :  unless  there  be  not  a  sufiicient 
number  of  jurors  remaining  on  the  panel,  or  the  other  side  chal- 
lenges touts  par  avail.^  But  if  the  juror  were  formerly  sworn  in 
the  same  cause,  and  is  now  challenged  (in  which  case  the  cause  of 
challenge  must  have  arisen  since  the  jury  was  before  sworn),  or  if, 
after  a  challenge  to  the  array  is  tried  and  overruled,  the  party 
challenges  the  polls,  the  party  must  declare  his  cause  of  challenge 
presently/  If  a  juror  is  challenged,  and  the  challenge  tried  and 
overruled,  he  may  still  be  challenged  by  the  opposite  party .^  The 
challenge  to  the  array  must  be  in  writing.® 

A  challenge  to  the  array  or  to  the  polls  ought  to  be  propounded 
in  such  a  way  at  the  trial  that  it  may  be  then  put  upon  the  record, 
so  that  the  other  party  may  either  demur,  or  counterjilead,  or  deny 
the  matter  of  challenge;  and  unless  the  challenges  are  so  put 
upon  the  record,  the  party  is  not  in  a  condition,  as  a  matter  of 

and  interested  in  the  event  of  the  trial,  Cr. 
Cir.  Comp.  105 ;  that  the  sheriti'  is  a  citi- 
zen and  a  freeman,  and  has  paid  a  sum  of 
money  towards  defraying  the  expenses  of 
the  suit,  ibid. ;  and  for  a  counter  plea  to  this 
last  challenge,  and  a  demurrer  to  tlie  coun- 
ter plea,  ibid. ;  see  also.  Trial  per  I'ais,  159- 
187;  10  Went.  472;  2  Kich.  Prac.  C.  B. 
180;  Lil.  Ent.  472;  K.  v.  Hughes,  1  Car. 
&  K.  235;  and  see  Chittv's  Arch.  437; 
Chitty's  Forms,  229;  and  Vol.  111. 


1  2  Hawk.  c.  43,  §  1;  and  see  Brunskill 
V.  Giles,  2  M.  &  Sc.  41;  9  Bing.  13. 

2  Trial  per  Pais,  144. 

3  Trial  per  Pais,  143. 

4  Co.  Litt.  158. 

5  Ibid. 

c  For  forms  of  challenges,  see  the  follow- 
ing cases:  that  the  jury  were  returned  at 
the  instance  of  the  party,  2  Burn.  J.  868; 
that  the  sheriff  is  of  kin  to  one  of  tiie  par- 
ties, ibid. ;  that  the  slierili'  is  an  alderman 
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right,  to  insist  upon  them.^  Although  the  Court  would  probably, 
in  some  cases,  where  a  valid  challenge  has  been  made  and  over- 
niled,  but  omitted  to  be  put  upon  the  record,  grant  a  new  trial, 
they  will  not  do  so  where  the  party  must  have  been  aware  of  the 
ground  of  challenge  before  the  trial,  and  might,  by  moving  to 
change  the  venue,  have  obviated  the  objection. 

As  to  challenges  to  the  array,  it  lies  entirely  in  the  discretion 
of  the  Court  how  they  shall  be  tried :  sometimes  they  are  tried  by 
two  of  the  coroners,  sometimes  by  two  of  the  jury.^  If  the  chal- 
lenge, however,  is  a  principal  challenge,  it  may  be  tried  by  the 
Court  itself,  without  the  aid  or  intervention  of  triers. .  If  the  array 
be  quashed  as  to  the  sheriff,  the  jury  will  be  summoned  by  the 
coroner:  if  quashed  as  to  the  coroner,  then  the  jury  will  be  sum- 
moned by  persons  appointed  by  the  Court  for  that  particular  pur- 
pose, called  elisors  :  to  whose  array  no  challenge  is  allowed.^  If 
the  array  be  not  quashed,  the  party  may  then  make  his  challenges 
to  the  polls. 

Challenges  to  the  polls,  if  to  the  favor  are  thus  tried :  If  tAvo 
jurors  have  been  already  sworn,  they  try  the  challenge  ;  if  not,  the 
Court  appoints  two  indifferent  persons  to  try  it,  who  are  thence 
named  triers.  If  the  triers  try  one  juror,  and  he  be  found  indif- 
ferent, he  is  sworn ,  and  then  he  and  the  two  triers  try  the  next. 
When  another  is  found  indifferent,  the  two  triers  are  superseded, 
and  the  first  two  so  sworn  on  the  jury  try  the  next.*  An  oath  is 
previously  administered  to  those  who  try  the  challenge.^  But 
where  the  challenge  to  the  polls  is  the  principal  challenge,  it  is 
tried  by  the  Court  without  the  aid  or  intervention  of  triers,  and 
indeed,  in  both  cases  of  prmcipal  challenge  and  challenge  to  the 
favor,  in  trials  at  Msi  Priics,  the  associate  or  Master,  upon  an 
objection  to  any  particular  person  in  the  panel  being  intimated  to 
him,  will  in  general  refrain  from  calling  him. 

The  juror  himself  may  be  examined  as  to  the  matter  of  chal- 
lenge, provided  it  do  not  tend  to  his  dishonor  or  discredit.^ 

After  the  challenge  is  decided,  if  the  juror  is  found  indifferent, 
he  is  immediately  sworn  on  the  jury  ;  if  otherwise,  he  is  desired  to 
quit  the  jury  box,  and  the  officer  proceeds  to  swear  the  next  juror, 
if  not  challenged.  If  a  juror  is  challenged  and  rejected,  he  cannot 
afterwards  be  sworn  as  a  talesman.'^ 

After  a  full  jury  appears,  the  jurors,  if  not  challenged,  are  sworn 
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1  Mayor,  &c.  of  (^armnrthen  v.  Evans, 
10  M.  &  W.  274;  2  Dowl.  N.  S.  290;  and 
see  R.  V.  Edmonds,  4  B.  &  Aid.  471. 

2  2  Hale,  275. 

3  Co.  Litt.  158. 
*  Ibid. 

°  Anon.,  1  Salk.  152.  For  form  of  oath, 
see  Chitty's  Arch.  438;  and  Vol.  III. 
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6  Co.  Litt.  158;  Anon.,  1  Salk.  153;  and 
see  K.  V.  Edmonds,  4  B.  &  Aid.  471.  As 
to  when  tlie  sheriff"  mav  be  examined,  see 
1  Car.  &  K.  235. 

^  Parkerv.  Thornton,  2  Ld.  Ray ra.  1410; 
1  Str.  640. 
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by  the  Registrar  to  try  the  question  ordered  to  be  tried  by  the 
jury,  and  a  true  verdict  to  give  thereon  according  to  the  evidence.-^ 
The  trial  then  proceeds. 

If  the  affirmative  of  the  issue  is  on  tlie  pLaintiif,  he,  as  a  general 
rule,  has  a  riglit  to  begin.^  Therefore,  on  an  issue,  to  try  whether 
A.  B,  was  at  a  certain  time  of  sound  mind,  the  plaintiff  was  held 
entitled  to  begin,  as  he  affirmed  the  soundness.^  In  considering, 
however,  which  party  ought  to  begin,  it  is  not  so  much  the  form 
of  the  issue  which  is  to  be  considered  as  the  substance  and  effect 
of  it;  and  the  Judge  Tvill  consider  what  is  the  substantial  fact  to 
be  made  out,  and- on  whom  it  lies  to  make  it  out.*  And  it  seems 
that,  as  a  general  rule,  the  party  entitled  to  begin  is  he  who  would 
have  a  verdict  against  him  if  no  evidence  were  given  on  either 
side.^ 

The  senior  counsel  for  the  party  who  has  the  right  to  begin 
states,  to  the  jury,  or  to  the  Court,  as  the  case  may  be,  the  facts, 
and  circumstances  of  the  case,  the  substance  of  the  evidence  he 
has  to  adduce,  and  its  effect  in  proving  the  case  stated ;  and  he 
remarks  upon  any  point  of  law  on  which,  together  with  the  mat- 
ters of  fact,  the  jury  will  have  to  found  their  verdict.®  Counsel 
should  not  state  facts  which  he  cannot  go  into  evidence  to  prove  ; '' 
but  he  is  not  generally  very  strictly  confined  to  the  case  opened 
by  him  :  ^  though,  of  course,  any  misstatement  made  by  him  may 
prejudice  his  case  with  the  jury,  or  the  Court. 

The  plaintiff's  counsel  also  sometimes,  in  opening  his  case,  states 
the  matter  of  defence,  and  the  evidence  by  which  he  can  disprove 
it.^  He  is  at  liberty,  whether  the  defence  be  known  or  not,  either 
at  once  to  enter  into  the  whole  of  his  case,  or  to  make  out  a  prima 
facie  case  only,  and  to  reserve  his  answer  to  the  defendant's  case ; 
but,  as  a  general  rule,  he  cannot  answer  part  of  the  defendant's 
case  in  his  opening,  and  afterwards  call  evidence  in  reply  to  the 


1  21  &  22  Vic  c.  27,  §  4;  Ord.  XLI.  42. 
For  form  of  oath,  see  Ord.  Sched.  N.,  No. 
7;  and  Vol.  III. 

2  As  to  the  right  to  begin,  see  Taylor  on 
Evid.  §§  349-360;  Best,  §§  639-641;  Tow- 
ell,  186. 

8  Per  Erskine  J.  in  Frank  v.  Frank,  2 
M.  &  Rob.  314. 

4  Ashby  V.  Bates,  15  M.  &  W.  589,  an 
action  on  a  life-policy.  Soward  v.  Legsratt, 
7  C.  &  P.  613;  Pvidgway  v.  Ewbank,  2  M. 
&  Rob.  217. 

6  Belcher  v.  RPIntosh,  8  C.  &  P.  720; 
Doe  Worcester  Trustees  v.  Rowland,  9  C. 
&  P.  734;  and  see  Osborn  v-  Thompson, 
ih.  337;  2  M.  &  Rob.  254;  Cooper  v.  Eg- 
ginton,  8  C  &P.  748;  Hudson  r.  Brown, 
ih.  774;  Amos  v.  Hughes.  1  M.  &  R.  464; 
Pirt  V.  Leigli,  1  C.  &  K  611 ;  Ridgway  v. 
Ew1iank,2M.  &R')b  217;Gea-h«.  Iiigall, 
14  M.  &  W.  95,  per  Alderson  B. ;  Leete  v. 


Gresbam  Life  Insurance  Society,  15  Jur. 
1161,  Ex.;  Booth  v.  Wilns,  15  M.  &  W. 
669. 

6  See  Plunkett  v.  Cobbett,  5  Esp.  136;' 
2  Selw.  N.  P.  142.  The  rules  of  the  Courts 
of  Common  Law  will  be  followed,  as  far  as 
the  questions  of  fact  are  concerned.  Daw 
V.  Elev,  11  Jur.  N.  S.  923;  14  W.  R.  48, 
V.  C."VV. 

'  Per  Lord  Denman,  in  Howard  v.  Gos- 
sett,  Car.  &  M.  380.  As  to  counsel,  in  his 
addre.ss  to  the  jury,  referring  to  matter  of 
history,  &c  ,  see  r5arbv  v.  Ouseley,  1  H.  & 
N.  l;'2Jur.  N.  S.  497. 

8  Kirkman  v.  Jervis,  7  Dowl.  678;  Mur- 
ray I'.  Butler,  1  Esp.  105;  Penson  r.  Lee, 
2  B.  &  P.  333 ;  see  Paterson  i\  Zachariah, 
1  Stark.  72;  Duncombv.  Daniel,  8C  &  P. 
22. 

9  See  Delauney  v.  MitcBell,  1  Stark.  439. 
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defendant's  case.^  But  the  Judge,  in  his  discretion,  may  allow  this 
to  be  done.^ 

After  the  senior  counsel  has  thus  stated  the  case,  the  witnesses 
to  prove  it  are  next  called  and  examined,  in  their  order.^  As 
a  general  rule,  the  first  witness  is  examined  by  the  counsel  next 
in  rank  to  the  senior,  the  second  by  the  junior,  if  there  be  three 
counsel  engaged  on  that  side,  the  third  by  the  senior:  each 
barrister  examining  a  witness  in  the  order  of  his  precedence. 
Whilst  a  witness,  however,  is  under  the  examination  of  a  junior 
counsel,  the  leading  counsel  may  interpose,  take  the  witness  into 
his  own  hands,  and  finish  the  examination ;  but,  after  one  counsel 
has  brought  his  examination  to  a  close,  no  other  counsel  on  the 
same  side  can,  without  leave,  put  a  question  to  the  witness.^ 

Where  there  are  several  defendants  who  appear  by  separate 
solicitors,  and  have  separate  counsel,  if  their  defences  are  different 
or  distinct  fi'om  each  other,  the  counsel  of  each  has  a  right  to 
address  the  jury,  or  the  Court,  as  the  case  may  be,  and  examine 
witnesses ;  but  if  they  rely  on  the  same  ground  of  defence,  only 
one  counsel  can  be  heard  to  address  the  jury,  and  one  counsel 
only  can  examine  each  witness  upon  the  part  of  all  the  defendants, 
in  the  same  manner  as  if  they  had  appeared  and  defended  jointly ;  ^ 
and  whei'e  two  defendants  appear  and  plead  by  the  same  solicitor, 
but,  at  the  trial,  counsel  a])pears  for  one  defendant  only,  and  the 
other  defendant  appears  in  person,  the  counsel  only  will  be  allowed 
to  address  the  jury,  or  the  Court,  as  the  case  may  be ;  but  the 
defendant  who  has  no  counsel  may  cross-examine  the  witnesses.® 
In  general,  where  several  defendants  defend  separately  at  the 
trial,  each  defendant  will  be  allowed  to  cross-examine  the  plain- 
tiflT's  witnesses. 

The  witnesses  are  called  by  the  Usher  of  the  Court,  and  sworn 
by  the  Registrar.'' 

Almost  all  persons  are  now  competent  witnesses :  *  but  as 
questions  may  still,  in  some  few  instances,  arise  as  to  the  com- 
petency of  a  witness,  it  should  be  here  mentioned,  that  an  objec- 
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1  Williams  v.  Davies,  1  C  &  M.  464;  3 
Tvr.  383;  1  Dowl.  647;  Browner.  Murray, 
Ry.  &  Moo.  254;  Sylvester  v.  Hall,  ib. 
255,  n.;  Rees  v.  Smith.  2  Stark.  31;  Ry. 
&  Moo.  255,  n. ;  Rowlandson  v.  Fenton,  17 
Jm-.  606,  Ex.;  Smith  r.  Marable,  Car.  & 
M.  479;  Shaw  v.  Beck,  8  Exch.  392,  where 
it  appeared  from  the  cross-examiuation 
what  the  defence  was. 

2  See  Wright  v.  Willcox,  19  L.  J.  C.  P. 
333;  and  see  further,  as  to  calling  witness- 
es in  reply,  Cliitty's  Arch.  397. 

•^  As  to  the  examination  of  witnesses, 
see  Taylor  on  Evid.  §§  1258-1332;  Best  on 
Eyid.  §§  125-131,  651-665  ;  Powell  on  Evid. 
43t>-452. 


4  Doe  V.  Roe,  2  Camp.  280. 

5  See  Clippendale  v.  Masson,  4  Camp. 
174;  Sparkes  v.  Barrett,  8  C.  &  P.  442; 
Massev  v.  Goyder,  4  C.  &  P.  162;  Doe  Fox 
V.  Brotiile V,  6  G.  &  R.  292 ;  Ridgway  v.  Phil- 
lips, 3  Uowl.  154;  1  C.  M.  &  R.  415;  King 
V.  Williamson,  3  Stark.  162;  1  I).  &  R.  35. 

6  Perriiisr  v  Tucker,  4  C.  &  P.  70;  1 
M.  &  M.  391;  and  see  Massev  v.  Goyder, 
4  C.  &  P.  162,  n.  {«).  *  "     ■ 

^  (Jrd.  XLI.  42.  For  forms  of  oath  or 
declaration  of  witness,  see  Ord.  Sched.  N., 
Nos.  8,9;  and  Vol.  III. 

8  See  ante,  p.  885,  and  note;  and  6  &  7 
Vic.  c.  85 ;  14  &  15  Vic.  c.  99 ;  16  &  17  Vic. 
c.  83. 
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tion  to  the  competency  of  a  witness  at  a  trial  may  be  taken  at  any 
period  of  his  examination;  ev^en  though  it  is  founded  on  facts 
elicited  on  cross-examination,  and  which  were  known  fi-om  the 
beginning  to  the  party  taking  the  objection.^  It  seems  also, 
that  a  witness  may  be  sworn  on  the  voir  dire,  in  order  to  ascertain 
his  competency,  after  he  has  been  sworn  in  chief,  and  his  exami- 
nation commenced ;  ^  but  that  it  is  not  the  practice  so  to  swear 
him,  unless  it  is  specially  required  by  the  party  against  whom  he 
appears.^  The  Judge  is  judge  of  fact  as  well  as  law,  on  a  ques- 
tion as  to  the  competency  of  a  witness :  but  his  opinion  on  the 
facts  is  subject  to  review  in  the  Court  above.*  When  a  Avitness 
is  discovered  to  be  incompetent  during  his  examination,  the 
Judge  strikes  the  evidence  which  he  has  given  out  of  his  notes.® 
After  the  witness  has  left  the  box,  there  is  an  end  of  all  questions 
as  to  his  competency:®  therefore,  it  is  too  late  to  object  to  the 
competency  of  a  witness  when  he,  after  having  been  examined 
upon  matters  on  which  the  objection  to  the  competency  might 
have  been  taken,  has  left  the  box,  and  is  recalled  for  another 
pui-}iose,  in  respect  of  which  the  objection  also  arises.'' 

If  a  lunatic  is  tendered  as  a  witness,  it  is  for  the  Judge  to 
examine  whether  the  lunatic  be  of  competent  understanding  to 
give  rational  evidence,  and  is  aware  of  the  nature  and  obhgation 
of  an  oath.  If  the  Judge  is  satisfied  on  these  points,  he  should 
admit  the  lunatic  as  a  witness.*  Before  being  sworn  the  lunatic 
maybe  examined,  and  witnesses  may  be  called  as  to  his  competency. 
If  he  is  admitted,  it  is  for  the  jury  to  judge  whether  his  evidence 
be  tainted  by  his  insanity,  and  to  decide  upon  the  degree  of  credit 
to  be  attached  to  \t? 

In  the  examination  in  chief  of  a  i\dtness,  he  must  not,  in  general, 
be  asked  leading  ciuestions.^"  If,  however,  the  witness  ajsj^ear 
evidently  to  be  hostile  to  the  party  who  has  called  him,  the  coun- 
sel may  piit  leading  questions  to  him  in  the  same  manner  as  in 


1  Jacobs  V.  Laybnurn,  11  M.  &  W.  fi85; 
1  D.  &  L.  352;  and  see  Yardley  v.  Arnold, 
10  M.  &  W.  141;  2  Dowl.  N.  S.  311;  1  C. 
&  M.  434;  Dewdney  v.  Palmer.  4  JI.  &  W. 
644;  Wollaston  v.  Hake  well,  3  Sc.  N.  R. 
593;  Hartshorne  r.  Watson,  7  Scott,  494; 
5  Bing.  N.  C.  47;  Stone  v.  Blackburn,  1 
Es|).  37;  I'eake  Ev.  195;  Turner  r.  Pearte, 
1  T.  R.  717. 

2  Jacobs  V.  Layboum,  ubi  sup.  The 
witness,  when  sworn  on  the  voi7-  dire,  is 
sworn  to  make  true  answer  to  all  such 
questions  as  the  Court  shall  demand  of 
him. 

3  Per  L.  C.  B.  Abinger,  in  Jacobs  v. 
Layboum,  ubi  sup. 

4  Doe  Norton  v.  Webster,  12  A.  &  E. 
442;  and  see  Bartlett  v.  Smith,  11  M.  & 
W.  483  ;    Jacobs  v.  Laybourn,  ubi  sup. 


There  appears  to  be  some  doubt  whether 
the  Judge  can  take  notice  of  what  has  been 
proved  by  one  witness,  in  order  to  judge 
of  the  competency  of  another.  Doe  Wild- 
goose  V.  Pearce,  5  M.  &  W.  506. 

5  Per  L.  C.  Abinger,  in  Jacobs  v.  Lay- 
bourn,  ubi  sup. 

6  Beaching  v.  Gower,  Holt,  C.  N.  P.  314; 
see  Fellingham  v.  Sparrow,  9  Dowl.  141.  ' 

"  Wollaston  V.  Hakewell,  3  M.  &  G.  297. 

8  Reg.  V.  Hill,  2  Den.  C.  C.  R.  254;  15 
Jur.  470. 

9  Ibid. 

10  Peake  Evid.  188:  Rose,  on  Evid.  146; 
Taylor,  §§  1262  A,  1263;  Best,  §§  643-645; 
Powell,  437-439;  and  see  Nicholls  v. 
Dowding,  1  Stark.  81;  Courteen  v.  Tonse, 
1  Camp.  43. 
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cross-examination :  having  first  obtained  permission  of  the  Judge    Cn.  XXVII. 
to  do  so.-^  s« — Y— "— ^ 

A  witness  can  be  allowed  only  to  speak  to  facts  within  his  witne>?smust 
oAvn    knowledge    and    recollection.-      He    cannot,   therefore,    be  ^^"J^^^  ^^^^^^° 
permitted  to  read  his  evidence  ;  ^  but  he  will  be  allowed  to  refresh  his  own 
his  memory  from  an   entry  in  a  book  or  on  paper"  made  con-  ^"^"^g^^ggc- 
temporaneously  with,  or  shortly  after,  the  occurrence  of  the  fact  tion. 
referred  to,^  if  he  can  afterwards  swear  to  the  fact  from  his  recol- 
lection-; and  this,  though  he  himself  did  not  make  the  entry.*'     If 
he  know  the  fact,  however,  only  from  seeing  it  in   the  book  or 
paper,  the  original  book  or  paper  must  be  given  in  evidence,  and 
proved  by  other  means."'      But  where  a  witness,  on  seeing  his 
initials  affixed  to  an  entry  of  payment,  said,  "  I  have  no  recollec- 
tion that  I  received  the  money ;  I  know  nothing  but  by  the  book ; 
but,   seeing  my  initials,   I   have   no   doubt   that   I  received  the 
money : "   this  was   held   sufficient  evidence.^      Where  a  witness 
had  been   examined   before   commissioners   of  bankrupts  shortly 
after  the  act  of  bankruptcy,  he  was  allowed  to  refer  to  the  deposi- 
tion he  then  made  for  the  purpose  of  refreshing  his  memory  as  to 
the  date.^     And  where  a  surveyor  made  a  survey  or  report,  which 
he  furnished  to  his'  employers,  and,  being  afterwards  called  as  a 
witness,  produced  a  printed  copy  of  this  report,  on  the  margin  of 
which  he  had,  two  days  before,  to  assist  him  in  giving  his  explana- 
tions as  a  witness,  made  a  few  jottings,  it  was  held  that  he  might 
look  at  this  copy  to  refresh  his  memory :  the  report  having  been 
made  up  from  his  original  notes,  of  which  it  was  in  substance, 
though  not  in  words,  a  transcript.^''     But  a  witness  will  not  be 
allowed  to  refresh  his  memory  with  the  copy  of  an  instrument, 
although  the  original  might  have  been  so  used,  unless  the  copy 
was  made  by  himself,  or  in  liis  presence,  and  he  knows  it  to  be 
correct ; "  nor  will  he  be  allowed  to  refresh  his  memory  from  a 
copy  of  a  paper  made  by  himself  six  months  after  he  wrote  the 
original ;   though  the  original  is   proved   to   be  so  covered  with 
figures  as  to  be  unintelligible. ^^    Where  a  paper  is  put  into  the  hands 
of  a  witness  to  refresh  his  memory,  the  opposite  counsel  has  a 

1  Peake,  188;  Rose.  147;  per  Abbott  C.       v.  Crovdon  Canal  Company,  4  Y.  &  C.  Ex. 
J.  in  Bastin  v.  Carew,  Rv.  &  Moo.  127;  •     405,  413. 

Clarke   v.    Saffrey,   ib.    126;    Bowman   v.  8  Maughan  ».  Hubbard,  8  B.  &  C  14  ; 

Bowman,  2  M.  &"  Kob.  501.  2  M.  &  K.  5;  see  Trentham  v.  Deveril,  3 

2  Friedlanderu.  London  Assurance  Com-       Bing.  N.  C.  397;  4  Scott,  128. 

pany,  4  B.  &  Ad.  193;  1  N.  &  M.  30;  see  9  Smith  v.  Morgan,  2  M.  &  Rob.  257; 

Tav'lor,  §§  1264-1273.  Wood  v.  Cooper,  1  C.  &  K.  645;  Whitfield 

3  5  St."  Tr.  455.  v.  Aland^  2  C.  &  K.  1015;  see  Vaughan  v. 
*  Doe  V.  Perkins,  3  T.  R.  749;  see  Rose.  Martm,  1  Esp.  440. 

on  Evid.  154;  Taylor,  §§  1263-1270.  W  Home  v.  McKenzie,  6  CI.  &  Fin.  628; 

5  Steinkeller  v.  Newton,  9  C.  &  P.  313.  see  Topham  v.  M'Gregor,  1  C  &  K.  320. 

6  Henry  v.  Lee,  2  Chit.  124;  Burrough  "  Burton  v.  Plummer,  4  N.  &  M.  315;  2 
V.  Martin,  2  Camp.  112.  A.  &  E.  341. 

7  Doe  V.  Perkins,  3  T.  R.  749 ;  see  Cator  12  Jones  v.  Stroud,  2  C.  &  P.  196. 
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right  to  inspect  it,  without  being  forced  to  read  it  in  evidence.* 
When  a  book  is  put  into  the  hands  of  a  ^^^tness  to  refresh  his 
recollection,  and  questions  are  asked  iipon  it  in  cross-examination, 
the  book  is  not  thereby  made  evidence  for  the  party  producing  it : 
though  it  may  be  so  for  the  opposite  party.^ 

In  questions  of  science  a  -nitness  may  be  examined  as  to  his 
opinion,  upon  facts  previously  stated ;  thus,  although  a  physician 
may  have  never  seen  the  patient,  he  may  swear  to  his  opinion  of 
the  disease,  &c.,  upon  facts  stated  by  others.^ 

A  witness  may  compare  a  disputed  writing  with  any  wiiting 
proved  to  the  satisfaction  of  the  Judge  to  be  genuine ;  and  such 
writings,  and  the  evidence  of  the  witnesses  respecting  the  same, 
may  be  submitted  to  the  Com-t  and  jury  as  evidence  of  the 
genuineness,  or  otherwise,  of  the  writing  in  dispute.* 

A  party  producing  a  witness  may  not  impeach  his  credit  by 
general  e\-idence  of  bad  character ;  but  he  may,  in  case  the  wit- 
ness in  the  opinion  of  the  Judge  proves  adverse,^  contradict  him 
by  other  evidence,  or,  by  leave  of  the  Judge,  prove  that  he  has 
made  at  other  times  a  statement  inconsistent  with  his  present 
testimony ;  but  before  such  last-mentioned  proof  can  be  given,  the 
circumstances  of  the  supposed  statement,  sufficient  to  designate 
the  particular  occasion,  must  be  mentioned  to  the  witness,  and  he 
must  be  asked  whether  or  not  he  has  made  such  statement.® 
Formerly,  neither  the  plaintiif  nor  the  defendant  was  allowed  to 
give  evidence  for  the  sole  purpose  of  discrediting  his  own  witness ; '' 
nor  could  he  put  questions  to  him,  the  answers  to  which  might 
tend  to  discredit  him.®  A  witness  who  gave  evidence  adverse  to 
the  party  calling  him,  might,  however,  be  asked  whether  he  had 
not  o-iven  a  different  account  of  the  same  matter  before  the  trial ; 
but  it  seems,  that,  in  the  event  of  a  denial  by  the  witness,  another 
T\atness  could  not  be  called  to  contradict  him  in  that  respect.®     A 


1  Sinclair  v.  Stevenson,  10  Moore,  46;  1 
C.  &  P.  532;  2  Bing.  514;  R.  v.  Ramsden, 
2  C.  &  P.  603. 

2  Pnvne  v.  Ibbotson,  27  L.  J.  Ex.  341. 

3  Rose.  Evid.  153;  Taylor,  §  1274;  Best, 
§§  515,519;  and  see  M'Naughteii's  Case, 
10  CI.  &  F.  200;  Fenwick  v.  Bell,  1  C  & 
K.  312;  Rickrtrds  v.  Murdock,  10  B.  &  C. 
527;  but  see  Campbell  v.  Richards,  2  N. 
&  M.  542 ;  5  B.  &  Ad.  840.  As  to  the  form 
of  the  question  to  be  put  to  the  witness,  see 
Sills  V.  Brown,  9  C.  &  P.  601. 

4  17  &  18  Vic.  c.  125,  §  27;  Taylor, 
§§  1667-1671;  Best.  §  243;  Powell,  358. 

5  A  witness  is  not  "  adverse  "  within  the 
meaning  of  tlie  section,  merely  because  his 
testimony  is  unfavorable  to  the  party  call- 
ing him."  To  be  "  adverse,"  so  as  to  en- 
title the  party  calling  the  witness  to  prove 
that  he  has  liiade  at  another  time  a  state- 
ment inconsistent  with  his  present  testi- 
mony, he  must,  in  the  opinion  of  the  Judge, 


be  "hostile."  Greenough  v.  Eccles,  5  C. 
B.  X.  S.  786;  5  Jur.  N.  S  766;  see  Martin 
V.  Travellers'  Insurance  Company,  1  F.  & 
F.  505. 

6  17  &  18  Vic.  c.  125.  §  22;  Taylor, 
§§1282,  1283;  Best,  §  047;  Powell,  440. 
Similar  provisions  have  been  adopted  in  a 
late  statute  of  Massachusetts,  under  wliich, 
however,  the  leave  of  the  Judge  is  not 
necessary  to  the  admission  of  the  contra- 
dictorv  evidence.     St.  Mass.  1869,  c.  425. 

T  5  St.  Tr.  2,  764.  792 ;  Ewer  i'.  Ambrose, 
3  B.  &  C.  749;  5  D.  &  R.  629;  Elton  v. 
Larkins,  5  C.  &  P.  385  ;  Holdsworth  v. 
Dartmouth  ( Maj-or),  2  M.  &  Rob.  153,  per 
Parke  B.;  and  see  Rose,  on  Evid.  130. 

8  See  Winter  i\  Butt,  2  M.  &  Rob.  357; 
Allav  V.  Hutchins,  ib.  358,  n. 

9  Melhui<h  i>.  Collier,  15  Q.  B.  878;  14 
Jur.  621;  Tavlor  on  Evid.  950;  1  Greenl. 
Ev.  §§  443,  444. 
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party  might  give  evidence  to  prove   facts  denied  by  one  of  his  Ch.  XXVli. 
witnesses,  and  thus  incidentally  contradict  him.^  ._  _. 
If  a  witness,  upon  cross-examination  as  to  a  former  statement  p^oof  of  con- 
made  by  him  relative  to  the  subject-matter  of  the  cause,  and  in-  tradictory 

.  ,     ,  .  ,.  ,  i     T   i-       ii  1      -J-    statement  of 

consistent  Avith  his  present  testimony'-,  does  not  distinctly  admit  adverse  wit- 
that  he  has  made  such  statement,  proof  may  be  given  that  he  did  ness. 
in  fact  make  it ;  but  before  such  proof  can  be  given,  the  circum- 
stances of  the  supposed  statement,  sufficient  to  designate  the 
particular  occasion,  must  be  mentioned  to  the  witness,  and  he 
must  be  asked  whether  or  not  he  has  made  such  statment.^  A 
party  may  also  give  evidence,  for  the  purpose  of  detracting  from 
the  credit  of  one  of  his  opponent's  witnesses ;  as,  for  instance,  he 
may  show  that  the  witness  has,  at  some  previous  time,  given  a 
different  account  of  the  fact  he  has  sworn  to,  either  upon  oath,^ 
by  letter,*  or  the  like,  A  collateral  irrelevant  inquiry  cannot 
be  gone  into  to  discredit  a  witness  on  the  oth^er  side.^  Before, 
however,  giving  evidence  of  a  statement  made  by  a  witness,  for 
the  above  purpose,  he  should  be  first  asked  whether  he  ever  made 
such  statement:®  unless  he  expressly  denied  having  made  it, 
the  evidence  could  not  formerly  be  given.''  Where  a  witness, 
on  cross-examination,  denies  haAang  used  particular  expressions 
in  the  presence  of  the  parties,  the  opposite  counsel,  examining  a 
person  to  contradict  the  witness,  is  not  at  liberty  to  lead  him  by 
reading  from  his  brief  the  words  denied :  the  conversation  spoken 
to  by  the  first  witness  being  evidence  in  itself.^ 

It  may  sometimes  be  advisable  to  examine  witnesses  out  of  the  Ordering  wit- 
hearing  of  each  other.  In  such  a  case,  it  is  usual  to  order  the  court, 
witnesses  out  of  Court.^  Either  party,  at  any  period  of  the  cause, 
has  a  right  to  require  that  the  unexamined  witnesses  should  be 
out  of  Court.^°  But  where  a  witness  remains  in  Court,  after  an 
order  for  the  witnesses  to  withdraw,  it  seems  that  the  Judge  can- 
not refuse  to  allow  him  to  be  examined,  although  the  witness  may 
be  fined  for  his  contempt,^^     If  the  attorney  in  the  cause  is  a 

1  See  Alexanders.  Gibson,  2  Camp.  556 ;  previous  contradictory  statements,  without 
Richiriison  v.  AUuti,  2  Stark.  334;  2  Chit.  first  calling  his  attention  to  tliose  state- 
657:  R.  V.  Ball,  8  C.  &  P.  745.  ments.     Tucker  ;-.  Welsh,  17  Mass.  160; 

2  17  &  18  Vic.  c.  125,  §  23;  Taylor,  Gould  V.Norfolk  Lead  Co.,  9  Cush.  338; 
§§  1300.  1306;  Best,  §  646.    '  Commonwealth  r.  Hawkins,  3  Grt\v,  463. 

'  3  2  litiwk.  c.  46,  §"ll;  Lowe  v.  .JollifiFe,  ''  Long  v.  Hitchcock,  9  C.  &:  P.  619;  but 

1  W    HI.  365;    Hiciiardson  v.  Allan,   ubi  see  Crowley  «.  Page,  7  C.  &  P.  791. 
sup. ;  and  see  Melhuish  v.  Collier,  vbi  sup.  8  Hnllett  v.  Cousins,  2  M.  &  Rob.  238. 

*  De  Saillv  v.  Morgan,  2  Ksp.  691.  9  Phil,  on  Evid.  458;  Tavlor,  §§  1259- 

5  Tenant  v.  Hamilton,  1  Rob.  821;  7  CL  1261;  Rose.  146;  5-  v.  Colley,  1  M.  &  M. 
&  F.  122 ;   Attornev-Getieral  v.  Hitchcock,  329. 

1  Ex.  91;  Palmer  'v.  Trower,  22  L.  J.  Ex.  ^  Southev  v.  Nash,  7  C.  &  P.  632. 

.32;  Tolman  v.  .Johnstone,  2  F.  &  F.  66;  n  See  Cobbelt  v.  Hudson,  1  El.  &  Bl.  11, 

Hathaway  v.  Crocker,  7  Met.  265.  14;  17  Jur.  488;  Psirker  v.  M'William,  4 

6  Carpenter  v.  Wall,  11  A.  &  E.  803;  3  M.  &  P.  480;  6  Bing.  683;  R.  v.  Colley,  1 
P.  &  I).  457;  see  R.  v.  St.  George,  9  C.  &  M.  &  M.  329;  R.  v.  Wilde.  6  C.  &  P.  380; 
P.  483.  But  in  .Massachusetts,  a  witness  Chandler  r.  Home,  2  M.  &  R^ib.  423;  Bea- 
niay   be  impeached   by   evidence   of  his  mon /;.  EUice,  4  C.  &  P.  585;  and  see  At- 
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witness,  he  will  be  suiFeretl  to  remain :  his  assistance  being  abso- 
lutely necessary  to  the  proper  conduct  of  the  cause.-^  And,  as  a 
general  rulo^  a  party  to  the  cause  who  is  to  be  examined  as  a  wit- 
ness will  be  allowed  to  remain.^ 

When  the  direct  examination  is  finished,  the  witness  may  be 
cross-examined  by  the  counsel  for  the  opposite  party.^  If  the 
party  calling  a  witness  does  not  think  pi'oper  to  examine  him  after 
he  is  called  and  sworn,  he  may  nevertheless  be  cross-examined 
by  the  coimsel  for  the  opposite  party:*  unless  he  was  merely 
called  to  produce  a  document,^  or  by  mistake  of  counsel,  and  no 
question  was  put  to  him.®  In  cross-examining  a  witness,  the 
counsel  may  ask  him  leading  questions.'^  He  may  even  be  cross- 
examined  as  to  a  fact  irrelevant  to  the  issue,  for  the  purpose  of 
discrediting  his  testimony  by  what  he  himself  may  state  in  evi- 
dence;* but  otherwise  where  it  is  done  with  the  intention  of 
calling  other  witnesses  to  disprove  what  he  says.^ 

A  witness  may  be  cross-examined  as*  to  previous  statements 
made  by  him  in  writing,  or  reduced  into  writing,  relative  to  the 
subject-matter  of  the  cause,  withoitt  such  writing  being  shown  to 
him  ;  ^^  but  if  it  is  intended  to  contradict  such  witness  by  the  writ- 
ing, his  attention  must,  before  such  contradictory  proof  can  be 
given,  be  called  to  those  parts  of  the  writing  which  are  to  be  used 
for  the  purpose  of  so  contradicting  him  ;  the  Judge,  however,  may, 
at  any  time  during  the  trial,  require  the  production  of  the  writing 
for  his  inspection,  and  he  may  thereupon  make  such  use  of  it  for 
the  purposes  of  the  trial  as  he  shall  think  fit.^^  Formerly  it  was 
held,  that,  the  mere  fact  of  counsel,  whilst  cross-examining  a  wit- 
ness, putting  a  document  into  the  witness's  hand,  and  asking  him 
whether  it  Avas  in  his  handwriting,  did  not  entitle  the  opposite 
party  to  see  such  document ;  but  the  opposite  counsel  had  a  right 
to  see  the  document  before  the  cross-examining  counsel  jjroceeded 
to  found  any  question  on  the  document  itself.^^    Parties  are  not 


torney-General  v.  Bulpit,  9  Pri.  4,  a  revenue 
case. 

1  Pomeroy  v.  Baddeley,  Ry.  &  Moo.  430 ; 
but  see  R.  v.  Webb,  8  Stark.  Ev.  1733. 

2  See  Constance  v.  Brain,  2  Jur.  N.  S. 
1145,  Ex. ;  Clwrnock  v.  Dewing,  3  C.  &  K. 
373;  R.  V.  Newman,  3  C.  &  K.  252,  where, 
on  tlie  trial  of  an  information  for  libel,  the 
prosecutor  was  ordered  out  of  Court. 

3  See  Taylor,  §§  1283-1307 ;  Best,  §§  655, 
664;  Powell,  442,  445. 

4  Phillips  V.  Earner,,  1  Eep.  357 ;  R.  v. 
Brooke,  2  Stark.  472. 

5  Rush  V.  Smith,  1  C.  M.  &  R.  94;  Sum- 
mers V.  Mosele}',  ib.  96,  n.,  and  cases  there 
cited. 

6  Wood  V.  Mackinson,  2  M.  &  Rob.  273. 
T  Rose.  Ev.  147 ;  Taylor,  §  1288;  and  see 

Dickinson  v.  Shee,  4  Esp.  68. 
8  Harris  v.  Tippet,  2  Camp.  637. 


9  Spenceley».  De  Willott,  7  East,  103; 
see,  as  to  the  cross-examination  of  a  wit- 
ness generallv,  Rose,  on  Ev.  147 ;  Ta3'lor, 
§§  1288-1305! 

10  See  Darby  v.  Ouseley,  1  H.  &  N.  1 ;  2 
Jur.  N.  S.  497,  where  it  was  held  that  the 
plaintiff  could  not  be  asked,  on  cross-ex- 
amination, whetherhis  name  \v:is  inscribed 
in  a  certain  book;  and  see  Taylor,  §§  1301- 
1303;  Best,  §  646. 

11  17  &  18  Vic.  c.  125,  §  24.  As  to  the 
practice  before  this  enactment,  see  per 
Abbott  C.  J.,  Queen's  Case,  2  B.  &  B.  293; 
Bastards.  Smith,  10  A.  &  E.  213;  Davis 
V.  Davis,  9  C.  &  P.  252;  M'Donnell  v. 
Evans,  16  Jur.  103,  C.  P. 

12  Cope  V.  The  Thames  Haven  Dock 
Company,  2  C.  &  K.  757 ;  but  see  Collier 
V.  Nokes,  ib.  1012 ;  Reg.  v.  Duncombe,  8  C. 
&  P.  369. 
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entitled  to  put  in,  as  part  of  their  case,  documents  handed  to  a 
witness,  on  cross-examination  by  the  opposite  party,  in  order  that 
he  may  depose  to  their  nature.^ 

A  witness  is  not  bound  to  answer  questions,  the  answer  to  wdiich 
may  expose  him  to  punishment,  or  to  a  criminal  charge,  or  tend  so 
to  do;^  such  questions,  however,  it  seems  may  be  put;^  and  a 
witness  is  not  bound  to  answer  questions,  put  for  the  purpose 
of  degrading  his  character.*  If  a  witness  claims  the  protection  of 
the  Court,  on  the  ground  that  his  answer  would  tend  to  criminate 
him,  and  there  appear  to  be  reasonable  grounds  to  believe  that  it 
would  do  so,  he  is  not  compellable  to  answer.^  A  party  to  a  suit 
may  be  put  into  the  box  by  his  opponent  and  sworn,  although  the 
counsel  for  such  party  objects  that  the  questions  intended  to  be 
put  to  him  will  criminate  him,  and  that  he  will  object  to  answer 
them :  it  is  for  the  party  himself  to  make  such  objections.'' 

All  other  questions,  for  the  purpose  of  impeaching  a  witness's 
character  must  be  answered.^  Or,  if  general  evidence  is  given  of 
the  bad  character  of  the  witness,  the  opposite  party  may  cross- 
examine  the  witnesses  as  to  the  grounds  of  their  opinions,  if  he 
thinks  it  prudent  to  do  so ;  or  he  may  call  witnesses  to  speak  to 
the  general  good  conduct  of  the  witness,  or  contradict  any  partic- 
ular facts  the  other  witnesses  may  have  disclosed  in  their  cross- 
examination.*  The  refusal  of  a  witness  to  answ^er  a  question 
oixght  not,  legally,  to  have  any  effect  wdth  the  jury.^ 

A  witness  in  any  cause  may  be  questioned  as  to  whether  he  has 
been  convicted  of  any  felony  or  misdemeanor,  and  if,  upon  being 
so  questioned,  he  either  denies  the  fact,  or  refuses  to  answer  it,  the 
opposite  2^arty  may  prove  such  conviction ;  and  a  certificate  con- 
taining the  substance  and  effect  only  (omitting  the  formal  part)  of 
the  indictment  and  conviction  for  such  offence,  purporting  to  be 
signed  by  the  Clerk  of  the  Court,  or  other  officer  having  the  cus- 
tody of  the  records  of  the  Court  where  the  offender  was  convicted, 
or  by  the  deputy  of  such  clerk  or  officer  (for  wdiich  certificate  a 
fee  of  five  shillings  and  no  more  may  be  demanded  or  taken),  is, 
upon  proof  of  the  identity  of  the  person,  sufficient  evidence  of 
the  conviction,  without  proof  of  the  signature  or  official  character 
of  the  person. appearing  to  have  signed  the  same.^° 
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1  Collier  v.  Nokes,  ubi  sup. 

2  See  Taylor,  §§  1308-13-J9 ;  Best,  §§  125- 
131;  Powell,  68. 

8  See  Rose,  on  Ev.  143 ;  Queen's  Case,  2 
B.  &  B.  311. 

4  Rose,  on  Ev.  144. 

5  Ex  parte  Fernandez,  10  C.  B.  N.  S.  3, 
39,  40;  7  Jur.  N.  S.  571;  Reg.  v.  Boyes,  1 
B.  &  S.  311;  7  Jur.  N.  S.  1158;  ante,  pp. 
562,  942;   Taylor  on  Evid.  §  1311. 

6  Boyle  V.  Wiseman,  10  Ex.  647 ;  1  Jur. 


N.  S.  115;  Osborne  v.  The  London  Dock 
Companv,  10  Ex.  698;  1  Jur.  N.  S.  93. 

7  See'Cundell  v.  Pratt,  1  U.  &  M.  108. 

8  See  Taylor,  §§  1324-1327. 

9  R.  V.  Watson.  2  Stark.  157;  Rose  v. 
Blakemore,  R}'.  &  Moo.  382j  Lloyd  v. 
Passingham,  16  Ves.  59. 

10  17  &  18  Vic.  c.  125,  §  25;  Taylor, 
§  1233;  Best,  §  265.  Before  tliis  enact- 
ment, if  a  witness  was  examined  as  to  an 
oftence   imputed   to   him,  and  denied  it, 
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If  any  new  fact  arises  out  of  the  cross-examination,  the  witness 
may  be  re-examined  as  to  it  by  the  counsel  for  the  party  on  whose 
behalf  he  has  been  examined.  In  the  same  manner  he  may  be 
re-examined,  when  necessary,  in  order  to  explain  any  part  of  his 
cross-examination.^  A  witness,  who  has  been  cross-examined  as 
to  what  the  plaintiff  said  in  a  particular  conversation,  cannot,  on 
that  ground,  be  re-examined  as  to  other  assertions  made  by  the 
plaintiff  in  the  same  conversation,  but  not  connected  with 
the  assertions  to  which  the  cross-examination  related:  although 
the  assertions  as  to  which  it  is  proposed  to  re-examine  are  connected 
with  the  subject-matter  of  the  present  suit.^  Where  a  witness  of 
the  plaintiff  stated,  on  .  cross-examination,  facts  which  were  not 
strictly  evidence,  but  might  prejudice  the  plaintiff,  it  was  held, 
that,  unless  the  defendant  applied  to  strike  them  out  of  the  Judge's 
notes,  the  plaintiff  was  entitled  to  re-examine  upon  them.^ 

It  is  in  the  discretion  of  the  Judge  whether  he  will  permit  a  wit- 
ness to  be  recalled,  and  it  is  not  necessary  that  the  opposite  side 
should  consent.*  At  Common  Law,  the  Comt  will  not  interfere 
with  the  Judge's  discretion,  unless  it  be  very  clear  that  he  was 
wrong.^  The  Judge  will,  in  general,  allow  counsel,  after  he  has 
closed  his  case,  to  recall  a  witness  for  the  purpose  of  obviating 
objections  which  are  beside  the  justice  of  the  case,  and  little  more 
than  mere  matter  of  form ;  ®  but  not  to  remedy  a  defect  in  sub- 
stance, unless  it  has  arisen  from  madvertence  on  his  part.'' 

When  points  of  law  arise  incidentally  duiing  the  trial,  all  the 
counsel  on  both  sides  may  be  heard  by  the  Court,  and  the  leading 
counsel  of  the  party  making  the  objections  or  submitting  the  point 
alone  rephes.  If  the  defendant's  counsel  take  an  objection,  and 
the  plaintiff's  counsel  answer  it,  and,  in  replpng  on  the  objection, 
the  defendant's  counsel  cite  a  case,  the  plaintiff's  counsel  will  be 
allowed  to  observe  on  the  case  so  cited.^  And  when  a  defendant 
relies  upon  a  legal  objection,  and  calls  evidence  to  support  it,  the 
plaintiff's  counsel  having  answered  the  objection,  the  defendant  is 
entitled  to  be  heard  on  the  law  in  reply .^  On  a  question  as  to 
which  party  has  the  right  to  begin,  one  counsel  only,  in  general,  is 
heard  on  each  side.^°     The  objection  of  a  ^\4tness  to  a  question 


such  denial  was  conclusive,  and  witnesses 
could  liOt  atterwards  be  called,  or  other 
evidence  given,  to  contradict  him.  R.  v. 
Watson,  2  Stark.  149  tt  seq. ;  Harris  v. 
Tippet,  2  Camp.  637. 

1  See,  as  to  the  re-examination  of  a 
witness.  Rose,  on  Ev.  150;  Ta3'lor,  §§  1328, 
1329;  Powell,  450;  The  Queen's  Case,  2 
B.  &  B.  297,  per  Abbott  C.  J. 

2  Prince  v.  Sanio,  7  A.  &  E.  627. 

3  Blewitt  V.  Trcgoning,  3  A.  &  E.  554. 

4  Adams  v.  Bankart,  1  C.  M.  &  K.  681; 
Catlin  V.  Barker,  11  Jur.  1105,  C.  P.; 
Taylor,  §  1331. 


5  Middleton  v.  Earned,  18  L.  J.  Ex.  433. 
Giles  V.  Powell,  2  C.  &  P.  259;  Soulby  v. 
Pickford,  2  M.  &  P.  545. 

6  Aldred   v.    Halli«ell,    1    Stark.    117; 
'  Giles  V.  Powell,  ulii  sup. 

8  Kairlie  v.  Denton,  3  C  &  P.  103;  and 
see  Power  v.  Barham,  7  C.  iSc  P.  356;  4  A. 
&  E.  473.  In  practice,  it  is  not  usual  tor 
more  than  two  couusel  on  each  side  to  ad- 
dress the  Court,  oa  a  question  of  law 
arising  during  the  trial. 

y  Arden  v.  Tucker,  1  M.  &  Rob.  192. 

w  Bawlins  v.  Desborough,  2  i\l.  &  Rob. 
70;  see  Bastard  v.  Smith,  ib:  132. 
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which  he  considers  himself  not  bound  to  answer,  is  not  a  point  on 
which  counsel  are  heard.^  And  a  witness  has  no  right  to  have  the 
question  of  his  liabihty  to  j^roduce  a  document  argued  by  counsel 
retained  for  that  purpose.-^  Where  a  party  conducts  his  case  in 
person,  it  is  questionable  how  far  counsel  can  be  heard  for  him  on 
a  point  of  law.^  All  preliminary  questions  of  fact  on  which  the 
admissibility  of  evidence  depends  are  to  be  decided  by  the  Judge, 
and  not  by  the  jury.* 

When  a  party  who  opened  the  cause  has  gone  thi'ough  his  evi- 
dence and  examined  all  his  witnesses,  he  asks  the  counsel  on  the 
opposite  side  whether  he  wall  call  any  witnesses  or  put  in  any  evi- 
dence. If  he  says  he  will  not,  the  counsel  who  began,  sums  up 
his  evidence,  and  the  other  counsel  then  makes  his  speech  to  the 
jury;  but  if  he  says  that  he  ^^all  call  witnesses,  or  put  in  evidence, 
he  addresses  the  jury,  and  then  calls  his  witnesses:  after  which  he 
sums  up  his  evidence,  and  the  counsel  who  began  has  the  general 
reply .^  The  witnesses  for  the  defence  are  examined  and  cross- 
examined  in  the  manner  already  mentioned. 

It  is  in  the  discretion  of  the  Judge,  at  the  trial,  in  what  order 
the  counsel  for  different  defendants,  having  different  interests, 
shall  cross-examine  and  address  the  jury,*'  On  the  trial  of  an  issue, 
directed  by  the  Court  of  Chancery,  to  try  whether  the  plaintiff 
was  next  of  kin  to  J.  S,  (with  the  usual  order  for  indorsing  any 
special  matter  on  the  record),  one  defendant,  A.  B.,  claimed  to  be 
as  nearly  related  to  J,  S,  as  the  plaintiff  was.;  the  other  defendant, 
C,  D,,  set  up  a  claim  inconsistent  with  the  cases  both  of  the  plain- 
tiff and  A,  B. :  it  was  held,  that,  at  the  close  of  the  plaintiff's 
case,  C.  D,  should  not  only  open,  but  prove  his  case,  and  that  then 
A,  B.  should  do  the  Uke,  the  plaintiff  having  the  general  reply  on 
both,^ 

As  we  have  seen,  the  plaintiff  may,  in  the  first  instance,  j^rove 
only  a  prima  facie  case.  Where  he  does  so,  he  may,  as  a  general 
rule,  call  witnesses  to  disprove  the  defence  attempted  to  be  made 
out  by  the  defendant's  witnesses,*  It  is  in  the  discretion  of  the 
Judge  whether  he  will  allow  the  plaintiff  to  give  evidence  in  reply .^ 
Such  discretion  may,  it  seems,  at  Common  Law,  be  reviewed  by 
the  Court,^°  The  plaintiff  cannot  call  e\'idence  in  reply,  for  the 
mere  purpose  of  confirming  the  prima  facie  case  made  out  by  him 
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1  R.  V.  Adey,  1  M.  &  Rob.  94. 

'-  Doe  d.  Kowcliffe  v.  Earl  of  Egremonr, 
2  M.  &  Kob.  3b6. 

3  bhuttleworth  v.  Nicholson,  1  M.  & 
Rob.  254 ;  Moscatti  i".  Lawson,  ib.  454. 

*  Bennison  v.  Jerv'ison,  12  .Jur.  485,  Ex. ; 
Bovle  -0.  Wiseman,  10  Ex.  647;  1  Jur.  N. 
S.  115. 

5  17  &  18  Vic.  c.  125,  §  18;  Ord.  XLI. 
43 ;  see  arete,  p.  1096,  n. 


Defence. 


"SMiere  there 
are  several 
defendants. 


Calling  wit- 
nesses to  dis- 
prove the 
defence. 


"  Fletcher  v.  Crosbie,  2  M.  &  Rob.  407; 
see  R.  V.  Barber,  1  C.  &  K.  434. 

"  Phillips  V.  VVilletts,  2  M.  &  Rob.  319. 

8  See  Taylor,  §§  357-361;  Best,  §  633-, 
Powell,  45 1";  Penn  v.  Jack,  L.  R.  2  Eq. 
314,  V.  C.  W. 

9  Wright  V.  Wilcox,  19  L.  J.  C.  P.  333. 
10  Md. 
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Counsel  sum- 
ming up  evi- 
dence. 


The  reply. 


in  the  first  instance.-'  A  witness  may  be  called  in  replj'  to  contra- 
clicf  a  statement  alleged  by  the  defendant's  witnesses  to  have  been 
made  in  his  presence.^ 

Where  the  Judge  decides  that  there  is  no  evidence  in  support  of 
the  plaintiffs  case,  his  counsel  has  no  right  to  sum  up  the  evidence 
adduced.^  A  counsel  who  has  not  announced  his  intention  to  ad- 
duce evidence,  in  consequence  of  which  the  party  who  began  sums 
up  his  case,  cannot  be  pei-mitted  afterwards  to  alter  his  mind  and 
adduce  evidence.* 

If  the  counsel  for  the  defence  has  examined  any  witnesses,  or 
adduced  any  evidence  in  support  of  it,  the  opposite  party  is  en- 
titled to  the  reply,  as  of  right :  otherwise  not,  unless  when  the 
Queen  is  a  party,  and  the  privilege  of  replying  is  claimed  by  the 
Attorney-General  in  right  of  his  office.^  But  where  the  counsel 
for  the  defendant  states  facts  to  the  jury,  or  the  Court,  as  the  case 
may  be,  which  he  calls  no  witnesses  to  prove,  it  is  in  the  discretion 
of  the  Judge  to  pennit  the  plaintiff's  counsel  to  reply.®  Where  the 
defendant  proves  a  payment  to  the  plaintiff,  by  showing  the  partic- 
iilars  of  'demand  delivered  under  a  Judge's  order,  in  which  the 
plaintiff  has  credited  the  defendant :  this  is  evidence  for  the  de- 
fendant, and  entitles  the  plaintiff  to  a  reply.''  If  certain  parts  of 
a  book  are  used  to  refresh  the  memory  of  a  witness  for  the  plain- 
tiff, and  the  defendant's  counsel  in  his  address  to  the  jury,  or  to 
the  Court,  observes  upon  the  general  state  of  the  book  and  refers 
to  other  parts  of  it,  such  observations  do  not  give  the  plaintiff's, 
counsel  the  right  of  rejjly.^  And  if  a  document  is  called  for,  after 
notice  to  produce  by  the  plaintiff,  the  defendant  does  not  give  the 
plaintiff's  counsel  a  right  to  reply  by  producing  evidence,  during 
the  plaintiff's  case,  to  show  that  the  document  is  lawfully  out  of 
his  possession.^  EA'idence  may  in  some  cases  be  given  in  answer 
to  the  defendant's  case.  When  evidence  is  so  given,  the  defend- 
ant's counsel  does  not  sum  up  his  e\ddence  at  the  close  of  the  case ; 
but  waits  until  the  plaintiff  has  given  his  additional  evidence,  and 
then  addresses  the  jury  or  the  Court :  summing  up  his  own  evi- 
dence, and  repl}ing  on  the  plaintiff's  additional  evidence  ;  ^"  after 


1  Jacobs  v.  Tarleton,  11  Q.  B.  421;  12 
Jur.  517;  see  Darch  v.  Tover,  13  Jur.  959, 
Q.  B.;  K.  V.  Hilditch,  5  C"  &  P.  299. 

2  Cope  V.  The  Thames  Haven  Dock 
Company,  2  C.  &  K.  75h ;  Jacobs  v.  Tar- 
leton, ubi  suj). 

3  Hodges  V.  Ancrum,  1  Jur.  N.  S.  547, 
Piatt  B.  diss. 

•»  Darby  v.  Ouseley,  1  H.  &  N.  1 ;  2  Jur. 
31.  S.  497. 

5  R.  V  Earl  of  Abingdon,  Peake  N.  P. 
C.  2.36;  1  Esp.  226;  R.  v.  Jlarsden,  1  M.  & 
M.  439;  K.  v.  Bell,  ib  440;  and  see  Howe 
V.  Breutou,  3  M.  ik.  R.  304.     As  to  the  right 


of  replv,  see  Tavlor,  §§  361,  362;  Best, 
§  633;  Powell,  451. 

6  Crerar  v.  Socio,  1  M.  &  M.  8;  see  R. 
V.  Bignold,  4  D.  &  H.  70;  R.  v.  Home,  20 
How.  St.  Tr.  763;  Naish  v.  Browne,  2  C. 
&  K.  219;  Faith  r.M'Intvre,  7  G.  &  P.  44. 

V  Rymer  v.  Cook,  1  M."  &  M.  S6,  n. 

8  Pullen  V.  White,  3  C  &  P.  434. 

9  Haivey  v.  Jlitchell,  2  M.  &  Rob.  366, 
per  Parke  B. 

w  See  17  &  18  Vic.  c.  125,  §  18,  and  Ord. 
XLI.  43;  Stark.  Ev.  608;  Meagoe  v.  Sim- 
mons, 1  M.  &  M.  121;  3  C.  &  P.  76;  Doe 
Goslee  v.  Goslee,  9  C.  &  P.   46 ;  Furze  r. 
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Cn.  XXYII. 


Siininimg  up 
bvthe  .luds'e. 


which  the  plaintiff's  counsel  replies  on  the  whole  case.     The  rcply 
closes  the  case  on  both  sides. 

When  the  case  is  closed  on  both  sides,  the  Ju<lge,  if  the  trial  is 
by  a  jury,  suras  up  the  evidence  (as  it  is  teraied) :  that  is,  he  states 
to  the  jury  the  matters  really  in  dispute  between  the  parties,  calls 
to  their  attention  such  parts  of  the.  evidence  as  he  thinks  proper, 
and  makes  his  remarks  on  it,  when  necessary ;  and  he  may,  if  he 
thinks  it  necessary,  tell  the  jury  the  impression  the  evidence  has 
left  upon  his  mind.^  If  any  question  of  law  be  mixed  up  with  the 
questions  of  fact,  he  states  to  them  the  principles  of  law  upon 
which  the  case  must  be  decided,  and  the  manner  in  which  they 
must  be  applied  to,  and  their  effect  upon,  it ;  ^  and,  lastly,  he  states 
to  them,  if  necessary,  the  form  in  which  they  are  to  give  their  ver- 
dict. As  all  this,  however,  is  intended  merely  as  an  assistance  to 
the  jury,  the  Judge,  in  his  discretion,  will  omit  any  part  of  it  he 
may  think  unnecessary.  Where  the  case  is  very  clear  both  in 
point  of  law  and  fact,  and  it  is  apparent  that  the  jury  have  already 
determined  on  a  verdict  in  accordance  with  the  justice  and  merits 
of  the  case,  the  Judge  will  omit  the  summing  up  altogether.^ 

After  the  evidence  is  given,  and  the  Judge  has  summed  it  up,   The  verdict: 
the  jury  proceed  to  consider  of  their  verdict,  and  either  give  such 
verdict  without  quitting  the  jury  box,  or,  in  eases  of  difficulty,  or 
where  there  is  a  difference  of  opinion  among  them,  they  may  with-  Retirement 
draw  to  a  room  provided  for  that  purpose,  in  order  to  deliberate   "^J";*^'^" 
on  their  verdict.     Where  they  thus  retire  from  the  Court,  they  are  verdict, 
taken  charge  of  by  the  Usher,*  and  the  jury  must  be  kept  together, 
without  meat,  drink,  or  fire  (candle-light  only  excepted),  until  they 
have  delivered  their  verdict:    unless  otherwise   ordered   by  the 
Judge ;  and  they  must  not  be  allowed  to  speak  with  any  person 
whatever  until  they  have  agreed  upon  their  verdict :    between 
which  time  and  the  time  of  delivering  their  verdict  they  may  speak 
with  the  Usher  who  keeps  them,  but  with  no  other  person  ;  and 
before  the  jury  retire,  the  Usher  is  sworn  in  open  Court,  by  the 
Registrar  to  keep  them  thus.^     If  they  eat  or  drink  at  their  own 
expense,  or  at  the  expense  of  either  of  the  parties,  they  subject 
themselves  to  be  fined ;  and  if  at  the  expense  of  the  party  for  whom 
they  afterwards  give  their   verdict,   it   also   avoids   the   verdict.® 


Asker,  3  C.  &  K.  73.  The  defendant  will 
not  be  allowed  U>  adduce  (iirther  evidence. 
Penn  v.  .Jack,  L.  K.  2  Eq.  314,  V.  C  W. 

1  Davidson  v.  Stanley,  3  Sc.  N.  R.  49. 

■■2  See  Paiiniter  v.  (joupland,  6  M.  &  W. 
105;  Haylis  v.  Lawrence,  11  A.  &  E.  920; 
3  P.  &  D.  526;  Panton  v.  Williams,  2  Q. 
B.  169. 

3  As  to  the  duty  of  the  Judge  in  sum- 
ming up,  see  Tavlor,  §§  23,  24;  Best,  §  82; 
Powell,  10. 

VOL.  U. 


*  Ord.  XLI.  44. 

5  For  form  ol  oath,  see  Ord.  Sched.  N., 
No.  10;  and  V..1.  III. 

6  See  Everett  v.  Yowells,  4  B.  &  Ad. 
6S1;  Morris  v.  Vivian,  10  M.  &  \V.  137; 
2  Dowl.  N.  S.  235;  Mounson  v.  West,  1 
Leon.  132;  Gee  i'.  Swan,  9  M.  &  W.  6S6, 
per  Parke  B. ;  see  Cooksey  v.  Haynes,  27  ' 
L.  J.  Ex.  371. 
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Casting  lot? 


Reception  of 
further  evi- 
dence after 
retirement. 


Juror  taken 
ill. 


Where,  however,  a  trial  was  not  concluded  on  the  first  daj^,  but 
the  Court  adjourned  to  the  day  following,  and  in  the  mean  time  the 
jury  separated  and  went  to  their  respective  homes,  without  the 
assent  or  knowledge  of  the  defendant,  still  the  Court  held  it  to  be 
no  ground  for  granting  a  new  trial,  unless  it  could  also  be  shown 
that  some  improper  attempt  had  been  made  to  practise  upon  or 
tamper  "wdth  the  jury,  whilst  they  were  thus  separated.^  And 
where  two  of  the  jury,  during  the  progress  of  a  trial  which  lasted 
two  days,  dined  and  slept  at  the  house  of  the  defendant  on  the 
evening  of  the  first  day,  and  consequently  before  the  summing  up, 
it  was  held  that  this  did  not  avoid  a  verdict  found  for  the  de- 
fendant.^ 

If  the  jury  determine  their  verdict  by  lots,  the  verdict  may  be 
set  aside,  and  the  jurors  fined.^ 

When  the  jury  withdraw,  they  may  take  with  them  documents 
put  in  evidence  in  the  cause  ;  *  but  they  cannot  take  with  them 
documents  which  have  not  been  proved  ;  ^  and  if  the  party  for 
whom  the  verdict  is  afterwards  given,  delivers  such  documents  to 
the  jury  after  they  have  left  the  box,  it  will  avoid  the  verdict ;  but 
if  delivered  by  the  opposite  party,  or  produced  by  one  of  the  jurors 
without  having  received  it  fi-om  the  parties,  it  ^\all  not.®  If,  also, 
the  jury  examine  witnesses  after  they  have  left  the  box,  even  to 
the  same  points  to  which  the  same  witnesses  were  examined  before 
in  Court,  it  will  avoid  the  verdict ; ''  but  they  may  return  into 
Court  to  hear  evidence  as  to  any  matter  of  which  they  are  in 
doubt,^  or  to  ask  any  questions  of  the  Coiirt.^  After  the  jury  have 
had  the  case  summed  up  to  them,  and  have  retired,  the  Judge  Tvill 
not  allow  them  to  see  a  treatise  on  the  law  of  the  subject,  even 
with  the  consent  of  the  parties  ;  they  should  state  their  difliculty 
to  the  Judge,  and  receive  his  direction  as  to  the  law.^'^  Any  irreg- 
ularity, however,  of  the  above  description  cannot,  at  Common 
Law,  be  made  the  subject  of  a  motion  in  arrest  of  judgment,  or  of 
proceedings  in  error,  unless  it  appears  upon  the  record." 

If  one  of  the  jury  happen  to  be  taken  suddenly  ill,  so  as  to  be 
incapable  of  remaining  until  the  verdict  is  agreed  on,  the  Court 
may  discharge  that  jury,  and  charge  another  with  the  cause.^'^ 


1  R.  V.  Kinnear,  2  B.  &  Aid.  462 ;  3  PrI. 
536;  see  K.  v.  Fowler,  4  B.  .&  Aid.  273; 
2  Doug.  416;  Co.  Litt.  227. 

2  Morris  v.  Vivian,  10  M.  &  \V.  137 ;  3 
Dowl.  X.  S.  235. 

3  Fry  V.  Hardy,  T.  Jon.  83;  R.  v.  Lord 
Fitz witter,  2  Lev.  140;  Foster  v.  Hawden, 
ib.  205:  Hale  v.  Cove,  1  Stra.  642. 

4  Vitary  v.  Fartliing,  Cro.  El.  411;  R. 
V.  Burdett,  1  L.  Raym.  148;  Co.  Litt. 
227,  b. 

6  2  Ro.  Abr.  686.     , 


6  Graves  v.  Short,  Cro.  El.  616. 
■J  Yicary  v.  Farthing,  ubi  sup. ;  see  R. 
V.  Fowler,  nbi  stip. 

8  2  Ko  Abr.  676. 

9  2  Hale,  296. 

10  Burrows  v.  Unwin,  3  C.  &  P.  310. 

11  Graves  v.  Short,  Cro.  El  616;  see 
Gee  I'.  Swann,  9  M.  &  W.  685,  per  Parke 
B. 

12  R.  V.  Edwards,  4  Taunt.  309 ;  3  Camp. 
207;  R.  V.  Scalbert,  2  Leach,  620. 
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When  the  jury  return  to  the  box,  their  names  are  called  over,^    Ch.  XXYII. 
and  they  are  asked  if  they  have  agreed  upon  their  verdict,  and 
whether  they  find  for  the  plaintiff  or  the  defendant.     The  foreman 
of  the  jury,  in  the  presence  and  hearing  of  the  remainder  of  the 
jurors,-^  then  delivers  the  verdict,  and  it  is  recorded.     The  verdict  is 
either  general  or  special ;  general,  when  the  jury  find  generally  for 
the  plaintiff  or  for  the  defendant ;  special,  when  they  find  the  facts 
of  the  case  specially,  as  proved.^     The  verdict  is  also  either  public 
or  privy.     A  public  verdict  is  that  which  is  given  by  the  jury  in 
open  Court,  whilst  the  Court  is  sitting.     A  privy  verdict  is  given 
before  the  Judge,  after  the  Court  has  risen ;  and  it  must  be  con- 
firmed by  the  jury  in  open  Court,  before  it  can  be  recorded  :  before 
which  time,  the  jury  may  vary  from  it  if  they  think  proper ;  *  but 
after  a  verdict  is  recorded,  no  alteration  however  shght  can  be 
made  in  it.^     Before  the  verdict  is  recorded,  the  jury  are  also  at 
liberty  to  vary  from  the  first  offer  of  their  verdict,  and  to  tender  a 
new  verdict ;  and  the  verdict  which  is  recorded  stands.®     At  Com- 
mon Law,  the  practice  now  is,  if  the  jury  are  not  ready  to  deliver 
their  verdict  before  the  Judge  leaves  the  Court,  for  them  to  deliver 
it  in  open  Court,  in  the  presence  of  the  associate.'' 

The  juiy  should  find  their  verdict  upon  all  the  issues  joined. 
By  consent,  however,  of  the  parties,  they  may  be  discharged  from 
giving  their  verdict  on  certain  issues ;  but  without  such  consent, 
it  seems  that  the  Judge  should  not  so  discharge  them.* 

If  the  jury  find  a  verdict  manifestly  against  the  evidence,  the  Verdict 
Court  may  send  them  back  to  reconsider  it,  before  it  is  recorded  ;  ^f^ce! 
but  not  afterwards.^     This,  however,  is  very  unusual. 

It  is  said  that  a  jury  may  ground  their  verdict  on  their  own   Verdict 
knowledge  of  the  facts  of  the  case ;  ^^  but  this  doctrine,  although  jurors^own 


Dipcliarging 
jurv'  from 
giving  ver- 
dict on  cer- 
tain issues. 


generally  entertained,  appears  to  be  questionable.  It  seems  to  be 
contrary  to  these  words  in  the  jurors'  oath,  "and  a  true  verdict 
give  according  to  the  evidence : "  for  to  say  that  the  word  "  evi- 
dence "  here,  includes  any  thing  which  the  jurors  may  know  of 
their  own  knowledge  of  the  subject,  and  which  has  not  been  dis- 
closed to  the  Court,  would  be  giving  a  construction  to  the  word 
very  different  fi'om  its  common  and  legal  acceptntion.  If  a  juror 
knows  any  thing  respecting  the  case,  the  proper  course  to  pursue 
seems  to  be,  for  the  juror  to  state  to  the  Court  that  he  has  such 


knowledge  of 
the  case. 


1  See  Torbock  v.  Lamy,  6  Jur.  318, 
Q.  B. 

2  See  R.  V.  Wooller,  2  Stark.  Ill ;  Cogan 
V.  Ebden,  1  Bur.  318;  2  Ld.  Ken.  24. 

3  As  to  the  verdict  in  general,  and  the 
difference  between  a  general  and  special 
verdict,  see  Chitty's  Arch.  448  et  seq. 

4  Co.  Litt.  227. 

5  Ibid. 

*  Jb.  b. ;  Napier  v.  Daniel,  3  Bing.  N. 
C.  77;  3Sc.  417. 


■7  Doe  Lewis  v.  Barter,  5  A.  &  E.  129; 
see  Bentley  v.  Fleming,  1  C.  B.  479. 

8  See  Tinkler  v.  Rowland,  4  A.  &  E. 
868;  Empson  v.  Fairfax,  8  A.  &  E.  296; 
Rex  V.  Johnson,  1  Kob.  1;  5  A.  &  E.  4S8; 
Powell  V.  Sonuett,  1  Bligh  N.  S.  302. 

^  2  Hawk.  c.  47,  §  11;  see  Napier  v. 
Daniel,  3  Bing.  N.  C  77, 

w  Trial  per  Pais,  239,  279;  Smith's  case, 
1  Vent.  67;  Anon.,  1  Salk,  405. 
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kno-\\'leflgc,  and  thereupon  to  be  examined  and  cross-examined  as 
a  witness.^ 

The  verdict  or  finding  of  the  jury,  or  of  the  Court,  as  the  case 
may  be,  is  indorsed  by  the  registrar  on  the  record  for  trial,  and 
signed  by  him,  and  then  returned  to  the  office  of  the  Clerks  of 
Records  and  Writs  to  be  filed  ;  and  if  the  trial  has  been  by  a  jury, 
then  with  the  jury  panel,  and  the  names  of  the  jurors  who  were 
sworn,  indorsed  thereon.^ 


Section  III. —  Trials  of  Questions  of  Fact  at  the  Assizes^  or  at 

Nisi  Prius. 


In  what 
cases. 


We  have  seen  that,  Avhere  the  Court  considers  that  any  question 
of  fact  may,  under  the  particular  circumstances  of  the  case,  be  more 
conveniently  tried  by  a  jury  at  the  Assizes,  or  at  any  sitting  in 
London  or  Westminster  for  the  trial  of  issues  at  Common  LaAv,  it 
may  direct  an  issue  to  try  such  question ;  ^  and,  subject  to  such 
general  orders,  if  any,  as  may  be  made  in  relation  thereto,  the 
former  practice  of  the  Court  in  reference  to  the  trial  of  issues  is  to 
pi'evail  in  reference  to  the  trial  of  any  issues  so  directed.'' 


1  6  Howell's  State  Trials,  1012,  n.;  Mau- 
ley ».  Shaw,  Car.  &  M.  361,  per  Tiiidal  C. 
J.;  Anon.,  1  Salk.  405;  and  see  Taylor, 
§  1244;  Best,  §  187. 

2  Ord.  XLI.  45.  For  form  of  indorse- 
ment, see  Seton,  971. 

3  Chamberhtin  v.  Juppiers,  11  Iowa,  513. 
A  motion  is  the  proper  form  in  which  to 
bring  the  question  of  issues  before  the 
Court.  Hoitt  V.  Burleigh,  18  N.  H.  300, 
per  I'arker  C.  J.  The  Court  may  direct 
issues  on  its  own  notion.  Tappan  v. 
Evans,  11  N.  H.  311,  334;  Hoitt  v.  Bur- 
leigl),  stqjra  ;  Black  v.  Shreve,  2  Beasley 
(N.  J.),  455,  478;  Black  v.  Lamb,  1  Beas- 
ley (N.  J.),  108;  Trenton  Bank  v  Wood- 
ruff, 1  Green  Ch.  117;  Bassett  v.  Johnson, 
2  Green  Ch.  421,  422;  see  Smith  v.  Groom, 
7  Florida,  ISO. 

In  Mnssachusetts,  "  the  Court  may  frame 
issues  of  fact  to  be  tried  by  a  jury,  in  an 
P^quitj'  cause,  when  requested  by  a  party, 
and  direct  the  same  to  be  tried  m  the 
count}-  wliere  such  cause  is  pending,  at  the 
bar  of  the  S\ipreme  .Judicial  Court  or  the 
Superior  Court."  Genl.  hts.  c.  113,  §  22. 
And  by  rule  of  Court,  "  whenever  it  shall 
be  necessary  or  proper  to  have  any  fact 
tried  and  determined  by  a  jury,  the  Court 
will  direct  an  issue  for  that  purpose,  to  be 
framed  by  the  parties,  containing  a  dis- 
tinct atfirmatii>n  and  dein'al  of  ttie  points 
in  question,  or  in  such  form  as  the  Court 
sliail  order;  and  the  issue  tlius  framed  and 
joinedshali  t)e  submitted  to  a  jury  and  tried 
upon  the  liiie  evidence  as  in  a  suit  at  law, 
together  with  snch  part  of  the  answers, 
depositions,  and  other  proceedings  in  the 


cause,  as  the  court  shall  direct."     Rule  36 
of  the  Rules  of  Practice  in  Chancery. 

In  general,  according  to  the  practice  in 
Chancery,  a  cause  will  be  brought  to  a  for- 
mal hearing,  before  an  issue  is  directed. 
But  in  a  case  where  it  was  conceded,  that 
the  only  material  question  was  that  of 
sanity,  a  fact  peculiarly  lit  and  suitable 
for  a  trial  by  jury,  the  Court  said :  '"  There 
seems  to  be  no  objection  to  ordering  an 
issue,  before  a  general  heai'ing."  Fames 
V.  Fames,  16  I'ick.  141;  Charles  River 
Brid;;e  v.  Warren  Bridge,  7  Pick.  344 ;  see 
Waterman  v.  Dutton,  5  Wis.  413;  New 
Orleans  G.  L.  &  B.  Co.  v.  Dudley,  8  Faige, 
452;  ante,  p.  1080,  note. 

Such  issues  may  be  directed  in  Massa- 
chusetts by  the  Court  when  hoMen  by  a 
single  Judge.  Earnest'  Fames,  z/6«s«/j;rt; 
Genl.  Sts.  (Mass.)  c.  113,  §  0;  see  Duncan 
V.  King,  1  Overton,  7U.  It  was  formerly 
held,  that  they  should  be  framed  and  tiled 
at  a  jury  term,  and  not  at  a  law  term  of 
the  Court.  Coffin  v.  Fast^'U,  12  Cush. 
107.  But  since  the  recent  enactments  in 
Massachusetts,  which  confer  on  tlie  Court 
and  on  the  Justices  thereof  full  power  to 
make  and  enter  all  decrees  in  Equity, 
either  interlocutory  or  final,  at  any  time, 
irrespective  of  tlie  regular  terms  established 
by  law  fur  the  transaction  of  business 
on  the  common-law  side  of  the  Court,  the 
Court  of  Chancery  is  always  open  lor  the 
direction  of  such  issues.  See  Thompson 
V.  Goulling,  5   Allen,  83,  84. 

4  25  &  26  Vict.  c.  42,  §  2;  ante,  p.  1071. 
No  general  orders  under  this  Act  have 
been  issued. 
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The  order  by  which  the  issue  is  directed,  after  stating  that  the 
Courtis  desirous  of  having  the  question  of  foct  stated  therein  tried 
by  a  jury,  directs  a  wiit  of  summons  to  be  sued  out  of  one  of  the 
Superior  Courts  of  Common  Law,  pursuant  to  the  Act  8  &  9  Vict. 
c.  109  ;  ^  and  the  parties  are  directed  to  proceed  to  trial  at  the 
Sittings  or  Assizes  named  in  the  order.^ 

The  order  not  unfrequently  imposes  terms  on  the  party  who  is 
to  act  as  plaintiff  in  the  issue.^ 

The  party  sup]iorting  the  affirmative  of  the  question  to  be  tried 
is  usually  directed  to  be  the  plaintiff  in  the  issue.  This  is  gener- 
ally the  plaintiff  in  Equity;  but  the  Court  will  direct  any  other 
party  to  be  plaintiff  at  Law,  if  the  issue  can  be  thus  more  con- 
veniently raised  ;  *  and  Avhere  the  plaintiff  in  Equity,  who  had  been 
ordered  to  act  as  plaintiff  in  the  issue,  refused  to  proceed  witli  the 
trial,  other  persons  were,  on  their  application,  allowed  to  be  sub- 
stituted for  him,  on  giving  security  for  the  costs  of  the  trial.^ 

One  or  more  issues  will  be  directed,  according  to  the  number  of 
substantial  points  upon  which  it  is  necessary  to  take  the  opinion  of 
a  jury ;  and  where  the  point  to  be  decided  embraces  several  cir- 
cumstances, an  issue  will  be  directed  upon  each  of  those  circum- 
stances. Thus,  in  Bryan  v.  Parker^  a  double  issue  was  directed 
to  try  the  validity  of  a  farm  modus :  the  inquiry  being,  first,  as  to 
the  existence  of  the  ancient  farm;  and,  secondly,  as  to  the  pay- 
ment of  the  modus.  The  Court  has  also  directed  an  issue  as  to  a 
particular  clause  in  a  will.'' 


Ch.  XXVII. 

§3. 


Special 
terms. 

Who  should 
be  plaiutlff. 


One  or  more 
issues  may  be 
raised. 


1  See  Cbitty's  Arch.  890,  981;  and  for 
form  of  i«'iue,  see  Ciiitty's  Forms,  465. 

2  For  forms  of  order,  see  Seton,  975  et 
seq. 

3  Bowser  v.  Colby,  1  Hare,  109, 143, 145 ; 
post,  p.  1112,  note. 

4  Chipmiin  V.  Smith.  2  Ves.  S.  506,516; 
see  Mott  v.  Blackwall  Railway  Company, 
2  Phil.  632.  As  to  who  should  be  parties 
to  an  issue,  in  the  case  of  tenants  in  com- 
mon, see  Attorney-General  v.  Flint,  4  Hare, 
147.  159. 

6  Elliott  V.  Ince,  7  Ue  G.,  M.  &  G.  489, 
D.  [a). 

6  1  Y.  &  C.  Ex.  170;  see  also  Bailey  v. 
Sewell,  1   Russ.  239. 

T  Hippesle\' r.  Horner,  Seton,  984:  see 
also  Earl  of  Newburgh  v.  Countess  of  New- 
burgh,  5  Mild.  364.  Issues  should  be  specific 
nn  I  distiriet.  Hall  v.  Doran,  6  Clnrke 
(Iowa),  433;  see  Black  v.  Lamb,  1  Beaslev 
(Nf.  J.),  114,  115.  Objections  to  thpirform 
should  be  made  before  trial.  Bassett  v. 
Johnson,  1  Green  Ch.  155;  Black  f.  Lamb, 
1  Beasley  (N  .!.),  108,  115.  And  in  the 
Court  from  which  thev  are  sent.  Bell  v. 
Woodward,  47  N.  H.  5.39,  542.  The  issues 
may  consist  of  a  series  of  specific  questions. 
Black  V.  Lamb,  ubi  supra. 

Where  the  pleadings  present  the  question 
of  one  particular  fraud  only,  an  issue  on 


the  general  question  whether  there  was  any 
fraud,  is  not  w;irraiited.  Brink  v.  Morton, 
2  Chirke  (Iowa),  411.  An  issue  as  raised 
by  the  pleadines  in  Equity,  if  it  be  single 
and  sutfiriently  explicit,  may  go  to  the 
jurv.  Savings  Rank  v.  Benton,  2  Met. 
(Kv.)  240;  Blnck  v.  Lamb,  1  Beasley  (N. 
J.);  114.  115. 

In  Blassachusetts,  the  stntute  directs 
that  the  Court  mny  frame  issues  of  fact 
in  Equity  suits.  Genl.  Sts.  c.  113,  §  22. 
B}'  the  Rule  of  Court  it  is  provided  that 
whenever  it  is  proper  to  have  any  fact 
tried  and  determined  by  a  jur}',  the  Court 
will  direct  an  issue  for  that  purpose,  to  be 
framed  by  the  parties.  Rule  36  of  the 
Rules  for  Practice  in  Chancery. 

An  issue  may  be  amended  in  a  proper 
case  when  an  application  therefor  is  sea- 
sonably made.  Waterman  v.  Button, 
5  Wis.  413;  see  Appx.,  5  R.  I.  596. 
Special  issues  may  be  framed  to  have 
a  special  verdict.  Brewster  v.  Bours, 
8  Cal.  501.  For  forms  of  orders  for 
various  issues,  see  Seton,  983  et  seq. 
Every  issue  presented  must  be  separatel}'^ 
passed  up  >n.  Dunn  v.  Dunn,  11  Mich. 
2S4.  All  the  jury  have  to  do  is  to  return  a 
finding  on  each  issue.  The  consequences 
resulting  from  their  finding-s  are  to  be  de- 
termined by  the  Court  of  Equity.  It  is  not 
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Applications 
to  Ije  made  in 
Equity. 

Trial  at  bar. 


New  trials 
thereafter. 


Admissions. 


Formerly,  the  plaintiff  was  entitled  to  elect  out  of  which  of  the 
Courts  of  Common  Law  the  writ  of  summons  should  be  sued ;  ^ 
and  issues  concerning  lands  or  other  hereditaments  were,  except 
under  special  circumstances,  directed  to  be  tried  in  the  county 
where  the  same  were  situated.^  Now,  however,  it  seems  that  the 
Court  of  Chancery  will  direct  the  issue  to  be  tried  at  the  Assizes 
for  the  county,  or  at  any  Sittings  in  London  or  Middlesex,  where 
the  same  may  be  most  conveniently  tried.^ 

In  general,  all  applications  relative  to  the  course  of  proceeding 
in  the  issue  should  be  made  in  the  Court  of  Chancery.* 

It  is  said,  that  the  Court  seldom  or  never  directs  a  trial  at  bar, 
but  only  intimates  that  it  would  be  desirable ;  ^  this,  however,  is 
not  strictly  coiTect :  for  although  the  Court,  owing  to  the  great 
increase  of  expense  attendant  upon  trials  at  bar,  is  very  cautious 
in  directing  an  issue  so  to  be  tried,  yet  instances  are  to  be  found  in 
which  such  trials  have  been  directed ;  ®  and,  it  seems,  that  even 
new  trials  may  be  directed  of  issues  which  have  been  tried  at  bar.'^ 
In  Baher  v.  Hcu%-  Lord  Hardwicke  directed  the  trial  to  be  at  the 
bar  of  the  Court  of  King's  Bench,  pro\'ided  the  jiarty  prapng  it 
would  consent  that,  if  he  prevailed,  he  would  be  contented  with 
Nisi  Prius  costs. 

In  directing  an  issue,  the  Court  will  order  the  parties  to  make 
such  admissions  as  are  necessary  to  raise  the  question  to  be  deter- 
mined,^ but  it  will  not  order  the  admission  of  any  fact  not  in  issue 


for  the  presiding  justice  at  a  jury  trial  to 
sa3' that  issues  fent  from  a  Court  of  Equity 
are  so  improperly  framed  that  they  are  not 
distinct  from  each  other.  Objections  to 
the  form  of  the  issues  should  t>e  made  in 
the  Court  from  which  they  are  sent,  and 
whicli  alone  possesses  the  power  to  modify 
them.  Bell  v  Woodward,  47  N.  H.  539, 
542.  Where  two  issues  are  sent  from  the 
Court  of  Equity,  it  is  competent  for  the 
iury  to  find  either  of  tiie  issues  for 
the  plaintitf,  and  the  other  for  the  defend- 
ant.    Bell  f.  Woodward,  47  N.  H.  539. 

1  Antrobus  v.  East  India  Company,  5 
Mad.  3.  In  Massachusetts,  the  Court  may 
direct  the  trial  to  be  had  at  the  bar  of  the 
Supreme  .ludicial  Court  or  the  Superior 
Court;  neither  party  ha«  a  rijht  of  selec- 
tion.    See  Genl.  Sts.  c  113,  §  22. 

2  Chapman  v.  Smith,  2  Ves.  S.  506, 
516;  Sparke  v.  Ivatt,  1  S.  &  S.  366. 

3  See  25  &  26  Vic.  c.  42,  §  2;  ante,  pp. 
1071.  1110;  and  see,  as  to  vtnut  generally, 
M'Gregor  v.  Topham,  3  Hare,  488,  491; 
Hopwood  V.  Earl  of  Derby,  1  K.  &  J.  255. 
In  Massachusetts,  the  trial  of  issues  is  to 
be  had  in  the  county  where  the  cause  is 
pending.     Genl.  Sts"  c.  113,  §  22. 

*  Per  Wilde  C  J.  in  Hargraye  v.  Har- 
graye,  4  C.  B.  648,  651;  and  see  Anon.,  2 
P.  Wms.  68. 


5  2  Mad.  Pr.  478,  2d  ed.;  625,  3d  ed. 
Trials  at  bar  in  this  connection  are  those 
that  take  place  before  all  the  Judges  at 
the  bar  of  the  Court  in  which  the  action  is 
brought;  Tomlins  L.  Diet.  Tit.  Trial;  a 
trial  before  the  full  Court  in  term.  Burrill 
L.  Diet.  Tit.  Trial. 

6  See  Baker  v.  Hart,  3  Atk.  542,  546;  1 
Ves.  S.  28,  30;  Kite  r.  Salter,  2  Dick.  495; 
Richards  v.  Sj-mes,  2  Atk.  319;  Attorney- 
General  t".  Montgomery,  t6.  378.  For  form 
of  order  for  a  trial  at  bar,  see  Seton,  978, 
No.  1. 

'i  Regina  v.  Ball,  de  Bewdley,  1  P. 
Wms.  212 ;  Richards  v.  Sj'mes,  and  Baker 
V.  Hart,  uhi  sup. ;  Coker  v.  Farewell,  2  P. 
Wras.  563. 

8  Ubi  sup. ;  see  also  Hite  v.  Salter,  itbi 
sup. 

9  Fenwick  v.  James,  Seton  Dec.  513, 
last  edit. ;  Elderton  v.  Lack,  2  Ph.  680; 
Duke  of  I'.eaufort  v.  Morris,  2  Ph.  683.  So 
the  Court,  in  directing  an  issue,  may  order 
that  a  party  shall  not  trayersea  particular 
fact,  Hodges  v.  Pingree,  E<sex  Co.  Mass. 
January,  1860,  and  may  impose  any  other 
restrictions  upon  the  parties  that  will  pre- 
yent  fraud  and  surprise  at  the  trial.  See 
the  directions  giyen  in  Apthorp  v.  Corn- 
stock,  2  Paige,  485;  and  Clark  v.  Congre- 
gational Society,  44  N.  H.  382;  Black  v. 
Shreve,  2  Beas"ley  (N.  J.),  455,  485.    But 
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in  the  cause,  or  not  clearly  admitted  in  the  pleadings.^  It  will  also 
order  the  parties  to  produce,  at  the  trial,  all  documents  in  their 
possession,  custody,  or  power,  which  the  other  parties  may  require, 
or  which  the  Court  may  think  necessary  for  a  complete  investiga- 
tion ;  ^  and,  if  such  order  does  not  fonii  part  of  the  original  order 
directing  the  issue,  it  may  be  obtained  afterwards,  upon  motion.^ 
It  seems,  howevei',  that  such  an  order  cannot  be  made,  unless  all  the 
parties  to  the  issue  are  also  parties  to  the  record.^  The  rule,  as 
to  producing  papers,  on  a  trial  at  Law,  directed  by  the  Court  of 
Chancery,  is,  —  that  all  productions  which  the  Court  conceives  will 
be  useful  upon  the  trial  must  be  made.^  Upon  this  principle,  the 
Court  will  order  documents,  which  are  in  the  possession  of  another 
defendant,  to  be  produced  at  the  trial  of  an  issue,^  even  though 
such  defendant  declines  to  be  a  party  to  the  issued 

Although,  in  the  case  of  a  trial  at  Law  directed  by  the  Court  of 
Chancery,  the  Court  has  power  over  every  party  in  the  cause  who 
is  interested  in  the  question  to  be  tried,  to  compel  such  produc- 
tion as  may  be  necessary  for  a  comjjlete  trial,  such  production  will 
not  be  ordered  of  documents  which  the  party  holds  in  a  distinct 
character  such  as  mortgagee.^  In  a  case,  however,  before  the 
Court  of  Exchequer,  the  defendants,  in  a  tithe  suit,  were  ordered 
to  produce,  at  the  trial  of  an  issue,  deeds  produced  by  them  at  the 
hearing,  though  belonging  to  their  landlord,  who  was  not  a  party ; 
or  to  admit,  at  the  trial,  the  facts  which  the  deeds  were  produced 
at  the  hearing  to  prove.^ 

It  is  to  be  remarked,  that  the  ordinary  order  for  the  jiroduction 
of  books,  papers,  and  writings  will  not  be  sufficient  to  compel  their 
production  at  the  trial :  such  production  must  be  specially  ordered, 
and  usually  forms  part  of  the  order  directing  the  issue ;  and  where 
that  is  not  the  case,  a  special  application,  on  notice,  must  be  made 
to  the  Court,^°  or  at  Chambers.^^  Where  the  Court  has  ordered  an 
issue,  with  directions  for  production  of  papers,  a  bill  of  discovery 
cannot  be  filed  without  leave  of  the  Court.^'-^ 


the  Court  will  not  order  the  admission  of 
any  fact  in  issue  in  the  cause,  not  clearly 
admitted  on  the  pleadings.  D.  Beaufort 
V.  Morris,  2  Phil.  683;  Rogers  v.  No  will, 
6  Hare,  337;  2  Seton,  Dec.  (3d  Eng.  ed.) 
980. 

1  Duke  of  Beaufort  v.  Morris,  2  Phil. 
683;  12  Jur.  614;  Elderton  v.  Lack,  2 
Phil.  680;  Kocrers  v.  Nowill,  6  Hare,  337; 
Affd.  11  Jur.  73. 

2  Seton,  980,  981.  It  has  been  decided 
in  Virginia,  that  atiy  papers  may  be  read 
at  the  trial  of  an  issue,  which  were  read 
upon  the  hearing  of  the  cause,  or  at  a 
former  trial.  McChII  v.  Graham,  1  Hen. 
&  M.  13.  But  it  will  not  be  considered  an 
irregularity  to  omit  to  read  them,  unless 
the  order  contains  a  positive  direction  to 


that  effect.     Ford  v.  Gardner,  1  Hen.  & 
M.  72. 

3  Marsh  v.  Sibbald,  2  V.  &  B.  375. 

4  Johnston  v.  Todd,  3  Beav.  218,  222. 

5  Marsh  v.  Sibbald,  nbi  sup.;  and  see 
Twentyman  v.  Barnes,  2  De  G.  cfe  S. 
225;  12  Jur.  743,  where  an  application  for 
production  of  documents,  deposited  in 
Court,  to  subject  them  to  chemical  tests, 
was  refused. 

6  Marsh  v.  Sibbald,  ubi  sup. 

7  Pindar  v.  Smith,  6  Mad.  48. 

8  Ibid. 

9  Pulley  V.  Hilton,  10  Pri.  118. 

10  Marsh  v.  Sibbald,  ubi  sup. 

11  Seton,  981. 

12  Cooke  1'.  Marsh,  18  Ves.  209;  see  Few 
V.  Guppv,  1  M.  &  C.  487,  507;  SiwA  post. 
Chap.  XXXIV.  §  2,  Bills  of  Discovery. 


Production 
of  documents 
held  in  ftutre. 
droit.,  will  not 
be  ordered: 


unless  pro- 
duced at  the 
hearing  in 
Court. 


Production 
must  be 
specially 
ordered. 


Bill  of  dis- 
covery not 
allowed  with- 
out leave. 
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Time  of  trial. 


1  'ostpoiie- 
meiit. 


Record  car- 
ried down  by 
proviso. 


Defendant 
must  name 
an  attorney, 
or,  in  default, 
issue  will  be 
taken  as 
tried. 

Proceeding 
where  plain- 
tiff makes 
default. 


If  either  of  the  parties  desire  a  special  jury,  a  direction  to  that 
effect,  with  a  provision  for  a  tales,  will  be  embodied  in  the  order ;  ^ 
or  a  subseqv;ent  application  for  such  a  direction  may  be  made,  on 
motion  to  the  Court  of  Chancery .^ 

The  Court  will  also,  on  the  application  of  either  of  the  parties, 
direct  that  they  may  be  at  liberty  to  apply  to  the  Court  of  Com- 
mon Law  for  the  jury  to  have  a  view  of  the  premises.^ 

The  decree  or  order  directing  the  issue,  always  specifies  the 
time  when  it  is  to  be  tried,^  and  it  seems  that  the  Court  has  no 
power  to  force  the  parties  to  proceed  to  the  trial  of  the  issue. 
Under  special  circumstances,  leave  will  be  given  to  postpone  the 
trial.®  Thus,  the  probability  of  the  absence  of  the  plaintiff's  coun- 
sel,® or  the  absence  of  a  material  witness,'^  at  the  time  of  the  trial, 
has  been  held  a  reasonable  ground  for  putting  it  off.  The  applica- 
tion for  the  postponement  is  made  by  motion  to  the  Judge  who 
directed  the  trial. ^ 

In  ITumpage  v.  Movdey^  ^  the  defendant  obtained  permission 
from  the  Court  of  King's  Bench,  to  carry  down  the  record  by 
proviso.  Such  permission,  however,  if  proper  at  all,  should  be 
given  by  the  Court  of  Chancery. 

It  is  the  duty  of  the  defendant  in  the  issue  to  name  an  attorney 
to  appear  for  him  jn  the  Court  of  Law  in  which  it  is  to  be  tried ; 
and,  if  he  neglects  to  do  so,  an  order  may  be  obtained  that  he  may 
name  an  attorney  in  four  days,  and  that,  in  def^iult,  the  issue  be 
taken  as  tried,  and  a  verdict  given  for  the  plaintiff.^" 

If  the  plaintiff  in  the  issue  makes  default  in  proceeding  to  trial 
at  the  time  appointed,  the  issue  may,  on  the  motion  of  the  defend- 
ant, be  ordered  to  be  taken  pro  confesso  against  the  plaintiff  in 
the  issue ;  ^^  or  in  case  another  trial  is  directed,  he  will  be  ordered 


1  For  forms  of  orders,  see  Seton,  979, 
Nos.  2,  3;  Lovett  v.  Lovett,  2  Jur.  N.  S. 
1130,  V.  C.  W.  For  the  practice  as  to 
praving  a  talts,  see  Ellis  v.  Bowman,  13 
Beav.  318' 

2  Anon.,  2  P.  Wms.  68.  In  the  case  of 
Apthoip  V.  Comstock,  2  Paige,  485,  tlie 
order  contiiined  a  direction  that  the  trial 
should  be  by  a  special  jury,  if  either  party 
should  so  request.  So  in  Bassett  v.  John- 
son, 2  Green  Ch.  422. 

3  For  form  of  order,  see  Seton,  979,  No. 
5;  Chitt}''s  Arch.  892;  Ellis  v.  Bowman, 
ubi  sup. 

4  In  Massachu-setts,  crises  at  Law  or  in 
Equity  are  entered  indiscriminately  upon 
the  docket  of  the  Supreme  Ju'iicial  Court 
in  each  countv ;  and  issurs  in  an  Equity 
suit  sent  to  the  bar  of  the  Court  for  trial, 
tiike  the  order  of  the  case  upon  the  docket, 
unless  some  special  direction  is  given  by 
the  Court.  lUit  uppeals  in  Equity  aie  by 
Statute  required  to  be  entered  in  a  sepa- 
rate docket.     Genl.  Sts.  c  113,  §  14. 


5  For  cases  where  leave  has  been 
granted,  see  Colvin  v.  Campion,  8  Biicrh 
N.  S.  523;  Bearblock  v.  Tyler,  1  J.  &  W. 
225;  Kebelv.  Philpot,  9  Sim.  614;  where 
refused,  Bickford  v.  Skewes,  10  Sim.  193; 
4  M.  &  C.  498;  Hargrave  v.  Hargrave,  9 
Beav.  153. 

6  Bearblock  v.  Tyler,  ubi  sup. 
'  Kehel  v   Philpot,  ubi  sup. 

8  Ibid.  For  form  of  notice  of  motion, 
see  Vol.  III. 

9  4  r    R.  767,  cited  IJ.  &  W.  226. 

10  Wilson  V.  Ginger,  2  Dick.  521 ;  Con- 
stable V.  Ansel,  cited  ib.  n.  (n). 

11  Bearbloiek  v.  Tvler,  1  J.  &  W.  225; 
Powell  v.  Wood,  1  R'.  &  M.  354;  Casborne 
V.  Barsham,  5  M.  &  C.  113,  117;  Johnston 
V.  Todd,  3  Beav.  218,  and  cases  cited  ib. 
223,  n. ;  Hiirtland  v.  Dancocks,  5  De  G., 
&  S.  561;  see  Bassett  i'.  Johnson,  1  Green 
Ch.  154.  For  form  of  notice  of  motion, 
see  Vol.  III. 
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to  pay  the  costs  occasioned  by  his  not  proceeding  to  trial  at  the 
appointed  time,  and  the  Court  will  impose  such  other  terms  as  will, 
as  far  as  possible,  prevent  any  injury  being  done  to  the  defendant.^ 
After  an  order  to  take  an  issue  pro  confesso,  the  cause  should,  if 
the  issue  was  directed  at  the  hearing,  be  set  down  for  further  hear- 
ing, and  the  issue  will  then  be  taken  pro  confesso  pursuant  to  the 
order.^  If  the  issue  was  directed  on  an  interlocutory  application 
before  the  hearing,  the  cause  should  be  brought  on  for  hearing  in 
the  usual  manner.^ 

Any  application  for  the  costs  occasioned  by  the  plaintiff  in  the 
issue  nol  proceeding  to  trial,  should  be  made  in  the  Court  of  Chan- 
cery, and  not  in  the  Court  of  Common  Law.* 

It  may  be  stated  here,  that  a  Judge  at  Law  trying  an  issue  has 
no  authority  to  decline  trying  it,  or  to  refer  it  to  another  mode  of 
trial :  as  by  arbitration.  It  may,  however,  be  referred  to  arbitra- 
tion by  consent :  ^  the  effect  of  which  is  to  abandon,  not  merely 
the  direction  to  try  the  issue,  but  the  whole  proceeding.® 

The  course  of  proceeding  upon  the  trial  of  an  issue  is  generally 
the  same  as  that  adopted  in  ordinary  trials  at  Law,  except  where 
the  Court  of  Chancery  has  given  any  special  directions  upon  the 
subject.''     It  is,  howevei-,  to  be  remarked,  that,  where  a  devisee 


Ch.  XXVII. 

§3. 


Further  hear- 
ing. 


1  Hargrave  v.  Hargrave,  8  Beav.  289; 
Reeve  v.  Hodson,  10  Hare  Ap.  24;  17 
Jur.  344;  and  see  Anon.,  4  Mad.  255. 

2  Anon.,  20  Dec,  1813,  cited  1  Newl. 
573.  For  mode  of  setting  down  cause 
for  further  hearing,  see  post,  p.  1041. 

3  See  jiost,  p.  1040. 

4  Anon.,  2  V.  Wms.  68. 

5  MMster  V.  Hamilton,  3  Jur.  N.  S. 
722,  Ex. 

6  Woodley  V.  Johnson,  1  Moll.  394. 

7  For  the  practice  at  Law,  see  Chitty's 
Arch.  890  et  seq.  Where  a  feigned  is«ue 
for  the  trial  of  a  fact  is  directed  bj'  the 
United  States  Circuit  Court  for  the  third 
circuit,  in  an  Equity  suit,  tlie  case  is  put 
on  tiie  trial  list,  and  the  jury  sworn  to  try 
tlie  issue,  in  the  words  of  the  order  of  issue 
itself.  Wilson  v.  Barnum,  Wallace  Jr. 
342. 

"After  the  issue  is  settled  or  agreed 
upon,  the  subsequent  proceedings  are  reg- 
ulated by  the  practice  of  the  Court  in 
which  it  is  to  be  tried  ;  subject,  however, 
to  ilie  control  of  the  Court  of  Chancery 
over  the  parties,  as  to  the  mode  and  terms 
of  tryin>r  such  issue.  1  Hoff.  Cii-  Pr.  511; 
1  Turn.  Prac.  450.  The  Court  of  Law 
knows  nothing  of  the  equitable  proceed- 
ings in  the  case,  or  whether  there  are  any, 
or  what  are  the  pleadings  in  the  Court  of 
Equity.  The  Court  must  try  the  issue, 
not  as  an  equitable  proceeding,  nor  regu- 
lated by  any  statutes  or  rules  which  are 
applicable  to  proceedings  of  an  equitable 
nuture.  The  issue  must  be  tried  as  a  strict 
issue  at  Law."     Black  i'.  Lamb,  1  Beasley 


(N.  J.),  123;  Black  v.  Shreve,  2  Beasley 
(N.  J.),  455,  485;  Carlisle  v.  Foster,  10 
Ohio  (N.  S.),  198. 

As  to  the  testimony,  it  is  the  right  and 
the  usual  course  in  the  trial  of  an  issue 
out  of  Chancery,  to  examine  the  witnesses 
viva  voce.    Paul  ».  Paul,  2  Heii.&M. 

In  Massachusetts,  the  issue  is  to  be 
tried  upon  the  like  evidence  as  in  a  suit 
at  Law,  together  with  such  part  of  the 
answers,  depositions,  and  other  proceed- 
ings in  the  cause,  as  the  Court  shall  order. 
Rule  33  of  the  Rules  for  Practice  in 
Chancery.  Such  is  the  practice  in  New 
Jersey.  Black  v.  Lamb,  1  Beasley  (N.  J.), 
106.  The  answer  cannot  be  read  unless 
the  Chancellor  so  order.  Black  v.  Lamb, 
supra.  It  is  the  province  of  the  Chancel- 
lor to  determine  what  evidence  shall  be 
read  before  the  jurv.  Black  v.  Shreve,  2 
Beasley  (N.  J.),  255". 

In  New  Hampshire,  in  the  case  of  Mars- 
ton  V.  Brackett,  9  N.  H.  337,  the  Court 
held,  that  if  a  party,  after  the  evidence  in 
Chancery  has  been  closed,  has  a  trial  by 
jury,  the  case  is  to  be  tried  before  the  jury 
upon  the  evidence  taken  for  the  hearing 
in  Chancery,  unless  the  Court,  upon  cause 
shown,  otherwise  order.  But  the  Court 
may  make  an  order  permitting  further 
evidence  to  be  introduced,  and  may  order 
the  parties  to  be  examined,  if  the  case  ap- 
pears to  require  it. 

This  latter  order  would  of  course  be 
unnecessary'  in  any  State  where  parties  to 
a  cause  are  made  witnesses  by  the  general 
law. 


Application 
for  costs, 
where  made. 


Judge  must 
try  the  issue. 


Proceedings 
upon  trial : 


Rule  that  aU 
the  witnesses 
to  a  will  shall 
be  examined ; 
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applies  only 
to  suits  to 
establish  a 
will. 


seeks  to  establish  a  vnll  of  real  estate  against  the  heir,  the  rule  of 
the  Court  requires  that  the  due  execution  of  the  will  should  be 
proved  by  the  examination  of  all  the  attesting  witnesses  to  it, 
who  are  in  existence,  or  capable  of  being  examined  ;  and  that  the 
same  course  is  also  necessarily  required  upon  the  {rial  of  an  issue 
devisavit  vel  non ;  ^  except  when  the  circumstances  are  such  that, 
by  the  common  rules  of  evidence,  proof  of  the  witness's  hand- 
writing may  be  substituted  for  the  testimony  of  the  witness  him- 
self: as,  where  the  witness  is  dead  or  abroad,  or  is  insane,^  or  where, 
after  diligent  search,  he  cannot  be  foimd.® 

This  rule,  however,  applies  only  to  the  case  of  a  bill  filed  to 
establish  a  will,  and  an  issue  directed  by  the  Court  upon  that  bill. 
Thus,  where  the  bill  was  filed,  by  the  heir-at-law,  to  restrain  the 
devisee  from  setting  up  a  legal  estate  as  a  bar  to  any  action  at  Law 
which  he  might  commence :  upon  the  hearing,  an  issue  devisavit 
vel  non  was  directed,  in  which  the  devisee  was  plaintiff;  and  upon 
a  motion  for  a  new  trial,  on  the  ground  that  all  the  attesting  wit- 
nesses had  not  been  examined,  it  was  held,  that  the  case  stood 
upon  a  ground  directly  opposed  to  that  upon  which  the  ordinary 
cases  of  bills  to  establish  wills  rested :  inasmuch  as,  so  far  from 
the  heir-at-law  being  bound  by  the  decree  which  he  sought  to 
obtain,  it  was  he  who  sought  to  bind  the  devisee  ;  and  such  was 


In  Clark  ru  Congregational  'Society  in 
Keene,  44  N.  H.  382,  it  was  held  that 
where  issues  are  awarded  in  a  suit  in 
Equity,  after  proofs  are  taken,  thejCourt 
mav  in  its  discretion  direct,  that  on  the 
trial  of  those  issues,  the  depositions  al- 
ready' taken  may  be  read,  unless  the  at- 
tendance of  the  witnesses  is  actually 
procured,  —  and  also  that  such  further 
evidence  may  be  adduced,  including  the 
testimony  of  the  parties,  as,  by  Law,  would 
be  competent  on  the  trial  of  such  issues. 
See  the  decree  of  the  Court  in  this  case. 
See  also  Bell  v.  Woodward,  47  N.  H. 
539. 

It  is  within  the  discretion  of  the  Judge 
to  allow  the  juiy  to  take  out  papers  or- 
dered to  be  read  to  them.  Black  v.  Lamb, 
1  Beasley  (X.  J.),  108. 

In  Tennessee,  the  jury  are  not  bound  by 
the  strict  rule  that  an  answer  responsive 
to  the  bill  shall  be  taken  as  true  unless 
contradicted  by  two  witnesses,  or  one  wit- 
ness and  corroborating  circumstances,  but 
they  may  decide  upon  all  the  evidence  in 
the  case.  Lancaster  v.  Ward,  1  Overton, 
430;  see  Black  v.  Shreve,  2  Beaslej' (N. 
J.),  4.55,  482. 

In  Black  v.  Lamb,  1  Beasley  (N.  J.), 
123,  the  Chancellor  in  New  Jersey,  said: 
"  The  rules  of  Law  in  regard  to  evidence, 
its  admissibilit\',  and  the  weight  of  it,  gov- 
ern the  proceedinsrs,  except  so  fiir  as  they 
have  been  otherwise  regulated  by  the 
terms  of  the  issue  out  of  this  Court.  It 
is  a  principle  upon  which  Equity  juris- 


prudence is  administered,  as  inflexible  in 
its  application  as  any  statute  could  make 
it,  that  in  Equity'  a  defendant  is  entitled 
to  the  benefit  of  his  answer,  and  that 
where  it  is  responsive  to  the  bill,  it  must 
be  overcome  by  the  oaths  of  two  witne'^ses, 
or  of  one  confirmed  by  strong  circum- 
stances. But  if  the  issue  is  made  up 
without  any  order  to  read  the  answer  at 
the  trial,  the  Court  will  not  hear  it.  An 
appeal  to  the  Court  that  in  Equity  the  de- 
fendant is  entitled  to  the  benefit  of  his 
answer,  would  be  vain.  The  reply  of  the 
Court  would  be,  that  it  was  trying  a  pure 
question  of  Law,  and  that  it  had  nothing 
to  do  with  any  statute,  or  rules  of  plead- 
ing, or  evidence,  regulating  proceedings 
of  an  equitable  nature;"  see  Black  v. 
Shreve,  2  Beaslev  (X.  J.),  455. 

1  Townsend  v.  Ives,  1  Wils.  216;  Ogle 
V.  Cook,  1  Ves.  S.  177;  Bullen  v.  Michel, 
2  Pri.  399;  Bootle  v.  Blundell,  19  Ves. 
494.  note  (6),  500;  G.  Coop.  136;  M'Greg- 
or  V.  Topham,  3  H.  L.  Ca.  132;  see  the 
cases  to  this  point  in  note  to  ante,  p  810; 
Powell  V.  Cleaver,  2  Bro.  C.  C.  (Perkins's 
ed.)  504,  n.  (6);  2  Greenl.  Ev.  §  694  n. ; 
2  Storv,  Eq.  Jur.  §  1447. 

2  Powel  V.  Cleaver,  2  Bro.  C  C.  499, 
Perkins's  ed.  504,  n.  (6);  Lord  Carrington 
V.  Payne,  5  Ves.  404,  Perkins's  note 
(6)  and  cases  cited,  411;  Bemett  v.  Tay- 
lor, 9  Ves.  381;  2  Greenl.  Ev.  §  694  note; 
2  Storv  Eq.  Jur.  §  1447. 

3  James  v.  ParneU,  T.  &  R.  417. 


AT    THE    ASSIZES,    OR   AT   NISI   PEIUS.  1117 

the  form  of  his  application  that,  if  he  foiled  upon  that  issue,  he    Ch.  XXVII. 

would  not  be  bound  himself.^  ---    y    "' 

The  strict  method  of  provino;  depositions  taken  in  the  Court  of  Of  reading 

.  ^  .  .  1  n        4-    •      1        depositions  m 

Chancery,  upon  the  heanng  of  a  cause  in  another  Court,  is   by  the  cause; 
producing  a  certified  copy  of  the  bill  and  answer,  if  one  has  been 
put  in  :  2  which  is  done,  for  the  purpose  of  laying  a  foundation  for 
the  introduction  of  such  evidence,  by  showing  that  there  has  been 
matter  in  issue  between  the  parties  ;  this  rule  has,  however,  gradu- 
ally been  relaxed,  and,  in  directing  an  issue  to  be  tried  at  Law,  the 
Court  will  order  the  depositions  taken  in  the  cause  to  be  read  at 
the  trial  of  the  issue,^  so  as  to  dispense  with  the  strict  proof,  which 
would  otherwise  be  required,  of  the  bill  and  answer.*     The  object  °;;5g^^^;j^jrt 
of  the  Court,  however,  in  making  such  an  order,  is  merely  that  of  of  Law  would 
dispensing  with  the  strict  legal  proof  of  the  record  ;  ^  and  it  is  not  ^     '     '^^' 
intended  to  authorize  the  reading  of  the  depositions  of  witnesses, 
in  cases  in  which  the  Court  of  Law  would  not  admit  them  to  be 
read  upon  proof  of  the  record,  in  the  ordinary  way :  that  is,  unless 
proof  be  given  that  the  witness  is  dead,  or  abroad,  or  otherwise 
unable  to   attend.     A  direction  is,  therefore,  generally  added  to 
the  order,  that  the  depositions  of  the  witnesses  shall  be  read  at 
the  trial  of  the  issue,  in  case  such  witnesses  or  either  of  them  shall 
be  dead  at  the  time  of  the  trial,  or  shall  be  proved,  at  such  trial, 
to  be  in  such  state  of  health  as  not  to  be  capable  of  attending  the 
trial.^ 

The  effect  of  such  an  order  is  to  leave  the  question,  as  to  the  Admi^ssibiiity 
admissibility  of  the  depositions,  to  the  determination  of  the  Judge  gjtjons  may 
before  whom  the  issue  is  tried :  who  will  require  strict  proof,  before  1^^®^^^^^^%^  ^^^ 
he  admits  the  depositions,  of  the  death  of  the  witness,  or  of  his  Judge  at  the 
inability  to  attend.     In  Jones  v.  Jones^  a  motion  was  made,  before  ^"'^^• 
Lord  Thurlow,  for  leave  to  read  the  deposition  of  a  witness  in  the 

1  Tatham  v.  Wright,  2  R.  &  M.  1,  12,  479,  485 ;  Ringwalt  v.  Ahl,  36  Penn.  St. 
15.  336;  Yingling  v.  Hesson,  16  Md.  112;  Bell 

2  See  anU,  pp.  866,  867.  v.  Woodward,  47  N.  H.  539. 

3  If  the  Chancellor  directs  certain  depo-  ■*  See  ante.,  p.  867.  The  answer  cannot 
sitions  to  be  read  at  the  trial,  the  Judge  be  read  unless  the  Chancellor  so  order, 
must  admit  them.  An  order  made  bv  the  Black  v.  Lamb,  1  Beasley  (N.  J.),  108, 
Court  of  Chancerv  that  certain  evidence  123,  127;  Gresley  Eq.  Ev.  227;  see  Rule 
shall  be  read  at  the  trial,  is  binding  on  the  36  of  the  Mass.  Prac.  in  Ch.  ante,  1115, 
Judjre  who  conducts  the  trial,  and  he  has  1116,  note;  Black  v.  Shreve,  2  Beasley 
nothing  to  do  with  the  admissibility  of  the  (N.  J. ),  455,  482. 

whole  or  any  part  of  the  evidence.    Black  5  Gordon  v.   Gordon,   1    Swanst.    166, 

V.    Lamb,   1    Beaslev   (N.  J.),  108.     The  170. 

Chancellor  may   give   directions    to    the  6  Palmer  v.  Lord  >  Aylesbury,  15  Yes. 

Court  to  which  the  issue  is  sent  for  trial  176;    Bellingham  v.  Pearson,  1  V.  &  B. 

to   disregard  the   strict  rules  of  Law;  he  339,  n.;    Wray  v.   May,  ibid.;    Turner  v. 

mav    direct    the    admission    of   evidence  Manle,  2  De  G.  &  S.  209;    12  Jur.   860; 

which  the  rules  of  Law  would  exclude;  he  Watkins  v.    Atchison,    10  Hare   Ap.  46; 

mav  direct  that  one  or  both  of  the  parties  Black  v.   Shreve,  2  Beasley  (N.  J.),  455, 

may  be  examined  in  the  trial   in  States  479.     For  forms  of  order,  see  Seton,  981, 

where  the  parties  would  not  otherwise  be  Nos.  12  and  13;    982,  No.   14;    and   see 

legal   witnesses.  1   Beasley  (N.   J.).  113;  Penny  r.  Watts,  2  De  G.  &  S.  501. 

Blacks.  Shreve,  2  Beasley  (N.  J.),  455,  7  1  Cox,  184. 
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Ch.  XXYII. 

§3. 


Special  order 
for  admis 
sion  may  be 
obtained  in 
this  Court. 


Where  wit- 
ness dies 
after  trial. 


Where  depo- 
sitions have 
been  taken 
de  bene  esse. 


cause,  on  the  ground  of  his  age  or  inability  to  attend  ;  but  his 
Lordship  thought  the  appUcation  shoukl  be  made  to  the  Judge  at 
the  trial,  and  refused  to  make  any  order  upon  the  subject.  It 
seems,  however,  that  there  is  no  absolute  rule,  requiring  that  the 
inability  of  a  witness  to  attend  shall  be  left  to  the  decision  of  the 
Judge  at  J^isi  Prius :  the  fact  of  a  witness's  capacity  being  equally 
within  the  province  of  the  Court  directing  the  issue.  Where, 
therefore,  the  Court  can  be  satisfied  that  the  question  of  the  ability 
or  inability  of  the  witness  to  attend  can  have  but  one  conclusion, 
it  will  itself  decide  it,  without  imposing  upon  the  party  the  neces- 
sity of  trying  that  fict  before  the  Judge  at  Nisi  Prius:  who  would 
be  the  person  to  try  it,  and  not  the  jury.  This  principle  was  laid 
down  and  acted  upon  by  Lord  Eldon,  in  Corhett  v.  Corhett :  ^  who 
directed  the  depositions  of  two  witnesses  (who  were  proved,  by 
affidavit,  to  be  of  such  ages  and  in  such  a  state  of  health,  as  to  be 
unable  to  travel,  with  safety,  to  the  assize  town),  to  be  read  at  the 
trial  of  the  issue,  and  also  the  depositions  of  such  other  persons  as 
should  be  proved  at  the  trial  to  be  dead  or  unable  to  attend. 

Where  a  witness  who  has  been  examined  in  a  cause,  and  after- 
wards viva  voce  upon  the  trial  of  an  issue,  dies,  and  a  new  trial  of 
the  issue  is  directed,  not  only  his  depositions  in  the  cause  may  be 
read  at  the  new  trial,  but  what  he  swore  at  the  former  trial  may 
be  given  in  evidence.^ .  Where  a  person,  not  a  party  to  the  suit  in 
Equity,  is  ordered  to  be  plaintifi"  in  the  issue,  an  order  to  read  the 
evidence  of  deceased  witnesses  will  not  be  made.^ 

The  rules  with  regard  to  the  examination  of  witnesses  de  bene 
esse,  with  a  view  to  using  their  depositions  upon  the  trial  of  an 
issue,*  as  well  as  the  admissibility  of  such  depositions  upon  trials 
at  Law,  have  been  before  discussed.^  When  depositions  de  bene 
esse  have  been  read  at  the  hearing  of  a  cause,  it  is  a  matter  of 
course  to  order  them  to  be  read  at  the  trial  of  the  issue,  notwith- 
standing an  iiTegularity  in  the  examination;  and  the  Court 
refused  to  discharge  the    order,  on  the  ground  of  such  irregu- 


1  1  V.  &  B.  3.35,  341. 

2  Coker  v.  Farewell,  2  P.  Wms.  563; 
Baker  v.  King,  6  Yerger,  40:i.  The  rule 
at  Law,  also,  is,  that  the  decease  of  a  wit- 
ness will  let  in  evidence  of  what  he  swore 
at  a  former  trial.  Glass  v.  Beach,  5  Vt. 
172;  .Jackson  v.  Bailev,  2  John.  1";  Miles 
V.  O'Hara,  4  Binn.  108,  111;  White  v. 
Kibling,  11  John.  128;  Beals  t;.  Guernsej', 
8  John.  446;  Wilber  v.  Selden,  6  Cowen, 
162;  Crarv  v.  Sprigue,  12  Wend.  41; 
Hobson  w.'Doe,  2  Blackf.  308;  1  Greenl. 
Ev.  §§  163,  164,  165,  166,  and  notes. 
Upon  the  question,  whether  this  kind  of 
evidence  is  admis>il)le  in  ;iny  other  con- 
tingency, except  the,  death  of  the  witness, 
there  is  some  discrepancy  among  the 
American  authorities.      See   this   subject 


discussed,  and  the  cases  cited  in  wliich  it 
has  been  allowed  or  disallowed,  in  1  Greenl. 
Ev.  §§  163,  167,  notes;  Chess  v.  Chess. 
17  Serg.  &  E.  409;  Irwin  v.  Reed,  4 
Yeates,  512;  Wilber  v.  Selden,  6  Cowen, 
162;  Le  Baron  v.  Crombie,  14  Mass. 
234;  Drayton  v.  Wells,  1  Xott  &  M'C. 
409;  Finn's  Ca'e,  5  Rand.  701;  CrMrv  J'. 
Sprague,  12  Wend.  41;  Magill  v  Ka'ufF- 
man,  4  Serg.  &  R.  317;  Carpenter  v. 
Groff,  5  Serg.  &  R.  162;  Miller  v.  liusseU, 
7  .Martin,  266,  N.  S- ;  Noble  v.  Martin, 
7  Martin,  282;  1  Phil.  Ev.  231,  note  441, 
bv  Cowen  &  Hill. 
"3  Johnson  i'.  Todd,  3  Beav.  218,  222. 

4  Ante,  p.  932  et  seq. 

6  Ante,  p.  939. 
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larity,  although  the  party  complaining  of  it  did  not  know  of  the 
irregularity  in  question  till  after  the  hearing,  and  the  time  was 
very  short  between  the  closing  of  the  evidence  and  the  hearing  of 
the  cause :  because  the  party  complaining  of  the  order  might  have 
applied  for  time,  to  enable  him  to  examine  whether  the  depositions 
had  been  regularly  taken. -^ 

A  person  Avho  is  interested  in  the  result  of  an  issue,  but  who 
refuses  to  be  a  party  to  it,  may,  nevertheless,  be  allowed  to  attend 
the  trial  by  counsel ;  ^  and  he  will,  in  such  case,  be  included  in  the 
common  order  for  the  production  of  documents.^ 

After  the  trial  has  been  had,  the  Judge  before  whom  it  has  been 
tried,  certifies,  on  the  postea,  how  the  verdict  was  found ;  but  judg- 
ment is  not  entered  up  on  the  verdict.*  Any  special  circumstances 
which  are  found  by  the  jury,  or  which  the  Judge  may  think  it  right 
to  report  to  the  Court,  should  be  indorsed  on  the  postea :  and  the 
Court,  in  ordering  an  issue,  usually  directs  any  special  circumstances 
found  by  the  jury  which  may  be  material  in  measuring  the  extent 
of  the  relief  to  be  given  on  further  consideration,  to  be  indorsed 
on  the  postea.^ 

A  bill  of  exceptions  for  an  alleged  misdirection  of  the  Judge, 
upon  the  trial  of  an  issue,  will  not  lie  ;  ®  the  regular  course  being  to 
apply  to  the  Court  which  directed  the  issue,  for  a  new  trial.  In 
Armstrong  v.  Armstrong^  however,  a  bill  pf  exceptions  was  ten- 
dered, and  signed  by  the  Judge  ;  and  the  objection  to  its  regularity 
having  been  waived,  it  was  argued  and  decided  upon  in  the  Ex- 
chequer Chamber.^ 


On.  XXVII. 

§3. 


Party  inter- 
ested al- 
lowed to 
attend  trial, 
though  not 
concurring. 

Judge's  cer- 
tilicate  on 
postea. 

Special  cir- 
cumstances 
may  be 
stated. 


Bill  of  excep- 
tions will  not 
lie,  unless 
objection  to 
it  is  waived. 


1  Gordon  V.  Gordon,  1  Swanst.  166,  171; 
ante,  p.  941. 

2  For  form  of  order,  see  Seton,  980, 
No.  6;  Lord  Trimleston  v.  Lloyd,  1  Bligh 
N.  S.  427;  S.  C.  nom.  Lord  Trimleston  v. 
D'Altiin,  1  Dow  &  CI.  85;  Chitty's  Arcli. 
893;  Pind;ir».  Smith,  6  Mad.  48;  Malone 
V.  Malone,  8  CI.  &  Fin.  179. 

»  Ante,  p.  111.3. 

4  O'Connor  V.  Malone,  6  CI.  &  Fin.  572; 
Chitty's  Arch.  893;  1  Newl.  573;  Gresley 
Eq.  Ev.  161,  note. 

5  White  V.  Lisle,  3  Swanst.  342,  345; 
Chitty's  Arch.  893.  The puslea  should  be 
returned  to  the  Chancery  Court.  Trenton 
Banking  Co.  v.  Kossell,  1  Green  Ch.  492. 
The  .ludge,  before  whom  the  i.^sue  is  tried, 
should  not  only  return  the  postea,  but  go 
further,  and  furnish  to  the  Court  of  Chan- 
cery a  fair  statement  of  the  trial.  His 
certificate  liiis  .ilways  its  weight.  Bassett 
V.  .Johnson,  1  Gieen  Ch.  154.  [t  is  not 
neces-ary  that  tlie  report  of  the  Jud;je 
should  state  ihe  evidence  nnd  give  ii  mi- 
nute liistory  of  the  triiil.  But  he  should 
state  the  general  character  of  tlie  eviileiice 
offered,  the  part  ohjectel  to,  and  tlie  de- 
cision made  upon  the  objection,  with  his 
charge  to  thd  jury.      JOul.     If  any  diffi- 


culty exist  in  relation  to  the  report  of  the 
Judge,  the  Court  wid  not,  for  this  cause 
alone,  grant  a  new  trial,  but  will  call  on 
the  Judge  for  an  additional  report  of  the 
case.  Ibid.  The  Court  will  send  for  min- 
utes of  Judges  and  counsel.  Greslej^  Eq. 
Ev.  527.  The  timling  of  the  jury  must 
appear  by  the  record,  certified  by  the 
Judge.  A  certificate  of  the  Judge  made 
from  memory  will  not  be  sufficient.  B;iker 
V.  King,  6  Terger,  402;  Black  v.  Shreve, 
2  Beasley  (N.  J.),  455,484.  As  to  the 
form  of  a  verdict,  see  State  v.  Farish,  23 
Miss.  (1  Cush.)  483.  For  form  of  order, 
see  Seton,  983,  No.  15. 

6  Clayton  v.  Nugent,  1  C(dl.  362,  364; 
8  Jur.  867.  Nor  can  an  appeal  be  taken. 
S.  C.  Railroad  Co.  v.  Toomer,  9  Rich.  Eq. 
(S.  C)  270.  In  Jlx  parte  Story,  12  Peters, 
343,  Taney  C.  J.  said:  "A  bill  of  excep- 
tions is  altogethtr  unknown  in  Chancery 
practice." 

7  3  M.  &  K.  45,  52. 

8  The  case  of  Pingree  v.  Hodges,  an 
Equity  suit,  in  which  issues  were  frumed 
by  the  Court,  and  tried  b_v  a  jury  in  K>sex 
County,  Mas-.,  1861,  went  belore  the  full 
bench  un  exceptions  taken  to  the  rulings 
of  the  Judge  who  presided  at   tiie  trial. 


1120 


TRIALS    OF    QUESTIONS   OF   FACT,    ETC. 


Ch.  XXYII. 

§4- 


After  issue 
tried,  plain- 
tiff cannot 
dismiss  liis 
bill. 

Right  of 
appeal,  from 
order  direct- 
ing issue,  is 
not  waived 
by  proceed- 
ing to  trial. 

Application 
for  a  new 
trial. 

Principles  on 
which  the 
Court  acts  in 
granting  or 
refusing  the 
application. 


Course  pro- 
posed. 


It  has  been  before  stated  that,  after  the  trial  of  an  issue,  a  plain- 
tiff cannot  move  to  dismiss  his  owai  bill  with  costs  :  although  he 
might  have  done  it  before  the  trial  actually  took  place.^ 

A  party  does  not,  by  j^roceeding  to  trial  pursuant  to  an  order 
directing  an  issue,  deprive  himseli"  of  his  right  to  appeal  from  it.^ 


Section  IV.  —  Neic  Trials. 

If  any  party  is  dissatisfied  with  the  verdict  of  the  jury,  or  of 
the  Judge,  he  must  aj^ply  for  a  new  trial. 

Under  the  former  practice,  the  Court  of  Chancery,  in  granting 
new  trials,  acted  upon  rules  which  differed  materially  from  those 
which  guide  •  Courts  of  Common  Law ;  but  by  the  Chancery 
Amendment  Act,  1858,  it  is  enacted,  that  where  the  trial  is  had 
by  a  jury  before  the  Court,  the  Court  in  respect  of  new  trials  shall 
have  the  same  jurisdiction,  powers,  and  authority  in  all  respects 
as  belong  to  any  Superior  Court  of  Common  Law,  or  to  any  Judge 
thereof,  for  the  like  purpose ;  ^  and  that  where  the  trial  is  had 
before  the  Court  itself  without  a  jury,  the  proceedings  upon  and 
after  such  trial,  as  to  the  power  of  the  Court,  the  evidence,  and 
otherwise,  shall  be  the  same  as  in  the  case  of  a  trial  by  jury  under 
the  Act.*  It  appears  to  be  doubtful  whether  it  was  intended 
by  these  provisions  to  enact  that  the  Court  of  Chancery,  in  grant- 
ing new  trials,  should  be  guided  by  the  rules  adopted  at  Law, 
instead  of  those  upon  which  it  formerly  acted.  It  is  obvious,  how- 
ever, that  when  the  issue  is  tried  before  the  Court  itself,  it  is,  in 
deaUng  with  the  question  of  a  new  trial,  in  a  very  different 
position  fi-om  that  in  which  it  is,  when  the  trial  has  been  had  be- 
fore another  Court.^ 

It  is  i^roposed,  therefore,  in  considering  this  subject,  first  to 
state  the  rules  upon  which  the  Court  of  Chancery  formerly  acted 
in  granting  new  trials  of  issues  (and  which  still  apply  to  issues 


No  objection  was  made,  and  the  point  was 
not  considered  before  the  full  bench.  The 
case  is  not  reported. 

In  Dodge  v.  Griswold,  12  N.  H.  573,  it 
was  held  that  where  an  issue  in  a  suit  in 
Chancery  is  sent  to  the  Court  below  for 
the  verdict  of  a  jury,  exceptions  to  the 
testimony  submitted  must  be  taken  and 
certitied  back  to  the  Court,  or  such  ex- 
ceptions will  be  considered  as  waived. 
Upliam  J.  said:  "  In  no  other  mode  can 
we  obtain  the  proper  and  authentic  evi- 
dence of  what  transpired  at  the  trial." 
See  Fitzhugh  v.  Fitzhugh.  11  Grattan 
(Va.),  210;  Lansing  i'.  Russell,  13  Barb. 
510;  Stannard  v.  Graves,  2  Call,  369; 
Ford  f.  Gardner,  1  Hen.  &  M.  72. 


Where  exceptions  are  taken  on  the  trial 
of  an  issue  out  of  Chancery,  and  made 
part  of  the  record,  the  certiticate  to  the 
verdict  b}-  the  Court  of  Law  is  a  certiti- 
cate to  the  whole  record,  and  the  ex- 
ceptions, though  not  expressly  certilied, 
become  a  part  of  the  Chancery  record. 
Watkins  V.  Cariton,  10  Leigh,  560. 

t  Ante,  p.  7-93. 

2  Butlin  V.  Masters,  2  Phil.  290;  ante, 
p.  10b3. 

3  21  &  22  Vic.  c.  27,  §  3. 

4  21  &  22  Vic.  c.  27,  §  5;  and  see  Fernie 
I".  Young,  L.  K.  1  H.  L.  Cas.  63;  12  Jur. 
N.  8.  437. 

5  See  Clark  v.  Society,  45  N.  H.  331. 
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directed  to  Courts  of  Comtaon  Law);^  and  then  to  set  out  the  Ch.  xxvil. 
rules  which  guide  the  Courts  of  Common  Law  upon  similar  appli-  >  _  '  _ . 
cations. 

The  Court  of  Chancery  directs  issues  to  be  tried  at  Law,  to  Rules  in 
inform  the  conscience  of  the  Court  as  to  focts  doubtful  before ;  gran'tnig^a  ° 
and  therefore  expects,  in  return,  such  a  verdict,  and  on  such  a  case,  new  trial  after 
as  shall  satisfy  the  conscience  of  the  Court  to  found  a  decree 
upon.^     Hence,  upon  any  material  and  weighty  reason,  if  the  ver- 
dict is  not  such  as  to  satisfy  the  Court  that  it  ought  to  found  a 
decree  upon  it,  there  are  sevei'al  cases  in  which  this  Court  has 
directed  a  new  trial  for  further  satisfaction,  notwithstanding  it 
would  not  be  granted  in  a  Court  of  Common  Law :  because  it  is 
diverso   intuitu,   and   because    the    Court   proceeds   on   different 
grounds.^     Acting  upon  this  principle,  the  Court  will  grant  a  new 
trial,  not  only  in  cases  where  the  verdict  is  against'  the  evidence, 
but  it  will  nicely  balance  the  evidence  on  both  sides ;  and  where 
it  finds  that  the  verdict  is  conti'ary  to  the  weight  of  evidence,  it 
will  direct  the  issue  to  be  tried   over  again.*    And  the  practice 
has  always  been  not  to  consider  merely  whether  there  was  evi- 
dence which  would  support  the  finding  of  the  jury,  and,  in  that 
case,  refuse  a  new  trial,  but  to  consider  whether,  having  regard  to 
the  entire  subject-matter,  and  to  the  whole  of  the  evidence  given 
at  or  before  the  trial,  and  what  has  since  become  known,  the  Court 
is  satisfied  that  full  and  complete  justice  has  been  done  between 
the  parties,  and  that  no  further  investigation  is  necessary  for  the 
purpose  of  attaining  that  end;  and  unless  it  is  so  satisfied,  the 
Court  requires  that  the  matter  shall  be  again  tested  by  an  exami- 
nation before  a  jury,  with  such  directions  and  modifications  as  it 
may  consider  desirable  for  the  fair,  thorough,  and  impartial  sifting 
of  the  whole  matter.^     Generally,  hoM^ever,  where  the  application 
rests  solely  on  the  ground  that  the  verdict  was  against  the  evi- 
dence, and  the  Judge  certifies  that  he  is  not  dissatisfied  with  the 
verdict,  the  Court  will  not  direct  a  new  trial.^ 

The  Court  will,  however,  grant  a  new  trial,  upon  the  production   Where  new 
of  new  evidence,  which  was  not  before  the  jury  upon  the  original  produced; 

1  25  &  26  Vic.  c.  42,  §  2.  •*  Lord    P^aulconberg    v.   Peirce,   Amb. 

2  Black  V-  Shreve,  2  Beasley  (N.  J.)- 455.       210;  Cleeve  v.  Gascoigiie,  ib.  32-3;  and  see 
8  Per    Lord    Hardwicke,    iu    Stace  v.       Locke  v.  Colman,  2  M.  &  C.  42,  46. 

Mabbot,  2  Ves.  S.  553.     But  see  Clark  v.  6  Per  Sir  J.  Roniilly  M.  R.  in  Swinfen 

Society,  45  N.  H.  331,  in  which  it  was  de-  v.  Swinfen,  27  Beav.   148,  152;   see  also 

cided,  tliat,  in  determining  a  motion  for  a  Waters  v.  Waters,  2  De  G.  &  S.  591;  J^x 

new  trial  of  issues   awarded   in   Equity,  parte  The  Freemen,  &c.,  of  Sunderland, 

upon  the  ground  that  the  verdict  is  against  1  Drew.  184. 

evidence,   the    Court   will    ordinarily   be  6  Lord  Faulconberg  v.  Peirce,  ubi  sup.  ; 

governed   by  the  rules  and  principles  ap-  Gibbs  v.  Hooper,  2  M.  &  K.  353;  Swinfen 

plied  to  sucli  motions  in  suits  at  Law,  and  v.  Swinfen,  27  Beav.    148;    see  Dunn  v. 

will  not  grant  a  new  trial  merely  because,  Dunn,  11  i\lich.  284;  Clayton  t;.  Yarring- 

in  weighing  the  evidence,  the  Court  would  ton,  33  Barb.  (N.  Y.)  144. 
have  reached  a  difterent  result.     See  Doe 
V.  Vallejo,  29  Cal.  385. 
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Ch.  XXYII. 
§4. 


or  where  wit- 
ness or  party 
convicted 
of  perj  my  or 
forgery ; 


or  where^ 
part}"-  has 
been  taken 
by  surprise. 


When  there 
has  been 
fraud. 
What  is  in- 
sufficient to 
support  a 
case  of  sur- 
prise. 


trial ;  ^  or  where  the  Court  is  satisfied  that  evidence  which  was 
discredited  for  want  of  corroboration  may  be  corroboi-ated  ;  -  or 
it  appears  probable  that  more  evidence  can  be  adduced  as  to  a 
custom ;  ^  and  so,  where,  after  a  trial,  a  witness  is  convicted  of 
perjury,  or  a  party  of  forgery.*  But  the  Court  will  not  set  aside 
a  trial  at  Law  for  any  matter  which  might  have  been  made  use  of 
at  the  trial ;  ^  or  where  it  is  of  opinion  that  the  evidence,  though 
newly  discovered,  will  not  afford  a  foundation  for  a  different 
verdict.® 

Where  it  can  be  shown  that  a  party  has  been  taken  by  surprise, 
and  evidence  produced  at  the  trial  which  he  could  have  no  reason 
to  expect  would  be  produced,  the  Court  has  directed  a  new  trial.'' 
Thus,  where,  at  a  trial  of  a  question  of  legitimacy,  a  witness  was 
called  to  prove  a  fact  (showing  that  there  might  have  been  access 
between  a  husband  and  wife  at  a  particular  time  and  place)  : 
which  witness  had  not  been  examined  in  a  suit  in  the  Ecclesiastical 
Court,  to  which  the  mother  of  the  child  whose  legitimacy  was 
disputed  was  a  party,  and  in  Avhich  his  evidence  would  have  been 
material  to  her,  nor  was  any  attempt  made  by  her  in  that  suit  to 
establish  the  case  of  access  which  his  testimony  went  to  make 
out :  Lord  Lyndhurst  held  that  the  testimony  of  this  witness  Avas 
a  surprise  upon  the  party  against  whom  it  was  produced ;  and  its 
accuracy  being  impeached  by  affidavit,  he  directed  a  new  trial 
of  the  issue.* 

The  Court  will  also  grant  a  new  trial,  in  cases  in  which  a  fraud 
has  been  practised  upon  the  party  applying. 

Although  surprise  or  fraud  is  in  general  considered  a  sufficient 
ground  for  directing  a  new  trial,  the  Court  has  refused  to  grant  a 
new  trial,  upon  a  mere  suggestion  that  the  plaintiff  was  not  ap- 
prised of  some  particular  evidence  which  was  made  use  of  at  the 
trial,  and,  therefore,  was  not  prepared  to  answer  it :  because  it  ap- 
peared, that  the  evidence  by  which  the  plaintiff  was  surprised,  Avas 
that  of  a  witness  who  was  brought  to  swear  that  one  of  the  most 
material  witnesses  for  the  plaintiff  was  not  in  England  at  the  time 
when  the  transaction  to  which  he  deposed  was  alleged  to  have 
taken  place,  and  it  was  proved,  by  affidavit,  that,  a  fortnight  before 
the  trial  took  place,  notice  was  given  to  the  plaintiff  of  tlie  inten- 
tion of  the  defendant  to  prove  that  the  witness  was  abroad; 
which,  though  it  was  not  so  particular  as  to  point  out  the  very 


1  Gibbs  V.  Hooper,  2  M.  &  K.  353,  356 ; 
and  see  Ansdell  v.  Ansdell,  4  M.  &  C.  4'19; 
feewel  V.  Free^toll,  1  Cha.  Ca.  65. 

•^  ShielJs  V.  Boucher,  1  De  G.  &  S.  40. 

8  Locke  V.  Cohnan,  tibi  sup. 

4  I  illy  V.  Wliarti'ii;  2  Vern.  378;  see 
also  Coddriiigton  v.  Webb,  ib.  240. 

5  Curtess  v.  Smalridge,  1  Cha.  Ca.  43; 


Freeni.  178;  Montgomery  v.  Attornej'- 
Gfuerul,  9  Mod.  388. 

6  Colesrave  i'.  Juson,  3  Atk.  197. 

"  Exton  V.  Turner,  2  Cha.  Ca.  80;  see 
also  Willis,  v.  Fairer,  3  Y.  &  .1.264; 
M'Gregor  v.  Bainbrigge,  7  Hare,  166,  n. 

8  Gibbs  V.  Hooper,  2  M.  &  K.  353,  356. 
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place  where  lie  would  be  shown  to  be,  was  held,  by  Lord  Hard-  Ch.  |^JVII. 

wicke,  to  be  sufficient  notice  to  prepare  the  plaintiff  to  encounter  ^— y- ' 

the  evidence.^     A  new  trial  will  not  be  granted,  where  a  party  New  trial  not 

is  in  possession  of  evidence,  which,  either  in  the  exercise  of  dis-  ^h°re^appii- 

eretion  or  from  nedect,  he  does  not  produce  at  the  trial  ;2  nor  cant  was  in 

-111  •  •  r  -J.    possession  of 

where  it  can  be  shown  that,  though  he  was  not  m  possession  ot  it  evidence,  or 
himself,  he  had  full  notice  that  it  was  in  the  power  of  the  other  J^^/XTside 
side  to  produce  it.     Upon  this  ground,  the  circumstance  of  evi-  could  produce 
dence,  which  was  discovered  after  the  answer  of  the  defendant  was  ^*' 
put"  in,  having  been  made  use  of  at  the  trial,  was  held  not  a  suffi- 
cient reason  for  directing  a  new  trial :  there  having  been  no  sur- 
prise upon  the  party  applying,  who,  before  the  trial,  had  opposed 
a  motion  made  by  the  other  party,  for  the  express  purpose  of 
having  the  trial  postponed,  in  order  that  the  issue  might  be  recti- 
fied,^   Where  the  plaintiff  in  the  issue  was   dead  at  the  time  of  nor  on  the 
trial,  but  the  fact  was  not  known  to  the  parties,  the  Court  refused  gg^plfi^'^fff 
to  grant  a  new  trial.*  in  the  issue 

As  the  Court  will  not  grant  a  new  trial  upon  the  mere  produc-  ^^g  trial?'^^ 
tion  of  new  evidence,  unless  it  can  be  shown  that  there  was  a  fraud  Party  setting  • 
or  surprise  upon  the  party  applying,  so  it  will  not  permit  a  party  ^P/^jf^^^^g^' 
who  has  practised    a  fraud,  and  set  up  documents  which  were  to  say  they 
proved  to  be  forgeries,  and  by  that  means  prejudiced  his  own  case,  tlriah™^' 
to  say  that,  whether  the  documents  were  true  or  false,  there  is 
other  evidence  which  makes  them  immaterial.^ 

The  Court  will  grant  a  new  trial,  on  the  ground  that  a  material  Absence  of 
witness  for  the  party  was  absent  from  the  trial ;  but  it  will  not  ^ggg  j^  ^ 
do  so  on  the  mere  ground  that  the  testimony  of  the  witness  who  ^°"j4^^°'^  ^ 
was  absent  would  only  corroborate  that  of  several  others  to  a  fact. 
It  must  be  shown  that  there  is  something  particular  in  his  evi- 
dence which  is  of  importance,  and  that  it  was  not  in  the  power  of 
the  party  to  have  the  trial  put  off.® 

A  new  trial  may  also  be  directed,  on  the  ground  of  a  misdirec-  or  misdirec- 
tion of  the  jury  by  the  Judge  who  tried  the  issue;''  and  if  the  judge; 
Court  feels  satisfied,  from  the  report  of  the  Judge,  that  the  points 
in  the  case  have  not  been  distinctly  presented  to  the  jury,  it  will, 
without  entering  into  the  question  whether  the  verdict  was  or  was 
not  satisfactory  upon  the  facts,  direct  a  new  trial.^ 

The  Court  will  also  order  a  new  trial  of  an  issue,  where  it  sees  ormisconduct 
reason  to  be  dissatisfied  with  the  conduct  of  the  jury,^  or  where  of  thejuiy. 

1  Richards  «.  Symes,  2  Atk.  319.  7  Jbid. ;  Bearblock  v.  Tyler,  Jac.  571; 

2  Standen  v.  Edwards,  1  Ves.  J.  133.  see  Dodge  v.  Griswold,  12  N.  H.  673. 
8  Legard  v.  Daly,  1  Ves.  S.  192;  Yates  8  O'Connor  v.  Cook,  8  Ves.  535. 

V.  Monroe,  13  111.  212.  ^  East  India  Company  v.  Bazett,  Jac. 

4  Birdw.  Kerr,  4  K.  &  J.  270.  91,  93;  Pleasants  v.  Ross,  1  Wash.  156; 

6  Kemp  V.  Mackrell,  2  Ves.  S.  580.  Dodge  v.  Griswold,  12  N.  H.  576. 


6  Cleeve  v.  Gascoigne,  Arab.  323. 
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§4. 


or  evidence 
improperly 
rejected; 

but  not 
granted, 
where  Court 
is  satisfied 
that  verdict 
is  right. 


New  trials 
may  be  di- 
rected when 
verdict  satis- 
factory, if 
the  matter 
relates  to 
land; 

but  cannot  be 
demanded  as 
a  riffht. 


there  has  been  an  irregularity  in  the  trial.  It  has  been  said,  that 
to  induce  the  Court  to  set  aside  a  former  trial  for  irregularity,  and 
for  that  cause  to  grant  a  new  one,  there  must  be  ordinarily  a  cer- 
tificate in  writing,  from  the  Judge  or  Court  before  whom  it  was 
tried,  of  a  verdict  against  evidence,  or  other  misbehavior  of  the 
jury,  or  such  like.-^  This,  however,  does  not  appear  to  be  the 
present  practice ;  and  the  Court  has  set  aside  the  verdict  in  such 
cases,  without  any  such  certificate  by  the  Judge.^ 

A  new  trial  may  also  be  granted,  because  evidence  which  was 
tendered  was  improperly  rejected:  though  it  seems  that  the  Com't 
will  not  direct  a  new  trial  upon  the  latter  ground  only,  if  it  is  sat- 
isfied that  the  verdict  is  right,  upon  considering  all  the  evidence, 
including  that  which  was  rejected.^  Where,  also,  an  application 
is  made  to  the  Court  to  grant  a  new  trial,  on  the  ground  of  an 
improper  summing  up  by  the  Judge,  the  Court  will  not  accede  to 
it,  if  it  is  satisfied  that,  upon  the  evidence  as  it  stands,  the  jury 
could  not,  if  the  case  had  been  properly  summed  up,  have  given  a 
different  verdict."* 

Where  the  matter  related  to  the  right  to  laud,  the  Court  fre- 
quently directed  new  trials  of  issues,  even  in  cases  in  which  the 
issue  has  been'  properly  tried,  and  the  verdict  was  satisfactory 
upon  the  evidence  :  the  Court  formerly  being  unwilling  to  make  a 
decree  binding  the  inheritance,  where  there  had  been  but  one  trial 
at  Law.^  It  must  not,  however,  be  svipposed  that  a  second  trial 
of  an  issue  can  be  demanded  as  a  right :  for  even  where  the  object 
is  to  establish  a  will  against  an  heir-at-law,  who,  but  for  the  inter- 
ference of  the  Court,  would  be  entitled  to  take  the  successive 
opinions  of  juries  by  new  ejectments,  the  Court,  if  it  sees  no  reason 
to  be  dissatisfied  with  the  first  verdict,  will  refuse  him  a  second 
trial.®     When  a  new  trial  is  granted,  and  it  hapjjens  that  one  ver- 


1  Wyatt's  Pr.  263. 

2  See  East  India  Company  v.  Bazett, 
ubi  sup. ;  Stace  v.  Mabbot,  2  Ves.  S.  553. 

3  Hampson  v.  Hampson,  3  V.  &  B.  41; 
Warden  and  Minor  Canons  of  St.  Paul's  v. 
Morris,  9  Ves.  155, 167;  Bootle  v.  Blundell, 
19  Ves.  500,  503;  Barker  i:  Ray,  2  Russ. 
63,  75;  Pemberton  );.  Pemberton,  11  Ves. 
60,  52;  Muloch  r.  Muloch,  1  Edw.  Ch.  14; 
Apthorp  V.  Comstock,  2  Paige,  482;  Hum- 
phreys r.  Blevins,  1  Tenu.  178;  Lee  t'.  Beat- 
ty,  8  Dana,  207 ;  Black  v.  Lamb,  1  Beasley 
(N.J.),  108, 113, 114;  Basset  v.  .Johnson,  1 
Green  Ch.  155 ;  Van  Alst  r.  Hunter,  5  John. 
Ch.  149.  The  object  of  an  issue  at  Law  is 
to  inform  the  conscience  of  the  Court ;  and 
if  the  Court  can  be  satisfied,  that  substan- 
tial justice  has  taken  place,  the  verdict  will 
not  be  disturbed  on  mere  technical  grounds. 
Black  V.  Lamb,  1  Beafley  (X. -J.),  114; 
Black  r.  Shreve,  2  Beasley  (N.  J.),  455; 
Trenton  Banking  Co.  v.  Rossell,  1  Green 
Ch.  511 ;  Basset  i'.  Johnson,  1  Green  Ch. 


154;  see  Lansing  v.  Russell,  15  Barb.  510; 
Thomasson  v.  Kennedy,  3  Rich.  Eq.  440; 
and  see  Kidney  v.  Cockburn,  2  K.  &  M.  167. 

4  Tatham  v.  Wright,  2  R.  &  M.  31;  and 
see  Ringrose  i'.  Todd,  12  Pri.  650 ;  Barker 
V.  Eav,  ubi  sup. ;  Slaney  v.  Wade,  7  Sim. 
595,  610. 

5  Earl  Darlington  v.  Bowes,  1  Eden,  270; 
Stace  V.  Mabbot,  2  Ves.  S.  553;  and  see 
Edwin  V.  Thomas,  2  Vern.  75,  in  which  it 
was  thought  to  be  a  sufficient  ground  for  a 
new  trial,  that  the  result  concerned  all  the 
copvliolders  of  a  manor;  see  also  Locke  v. 
Colinan,  2  M.  &  C.  42,  46. 

6  Wilson  V.  Beddard,  12  Sim.  28,  32; 
Winchelsea  r.  Wauchope,  3  Russ.  441,445; 
White  V.  Wilson,  13  Ves.  88;  Johnston  v. 
Todd,  5  Beav.  597,  606;  Hitch  y.  Walls,  10 
Beav.  84,  89  ;  Swinfen  v.  Swinfen,  27 
Beav.  148;  M'Gregor  f.  Topham,  3  Hare, 
488,  496 ;  3  H.  L.  Ca.  132 ;  Waters  v.  Wa- 
ters, 2  De  G.  &  S.  591 ;  see  Van  Alst  v. 
Hunter,  5  John.  Ch.  152.    The  Court  will 
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diet  goes  one  way,  and  the  other  another  way,  then  the  Court  will 
ordinarily,  on  motion,  order  a  third  trial :  which  is  commonly  con- 
clusive.^ But  in  tlie  case  of  a  will,  even  after  two  trials,  in  both 
of  which  the  verdict  has  been  in  favor  of  the  will,  the  Court, 
where  it  was  not  satisfied  with  the  manner  in  which  the  last  trial 
was  conducted,  has  directed  a  third  trial.^ 

It  seems  also,  that  even  after  three  trials,  the  Court  has  power, 
if  it  sees  reason  to  be  dissatisfied  Avith  the  verdict,  to  grant  a 
fourth.  An  application  for  this  purpose  was  made  to  the  Court  in 
Femberton  v.  Pemherton^  and  no  objection  was  raised  to  the 
power  of  the  Court  to  direct  a  fourth  trial :  though  the  result  of 
the  case  was,  that  Lord  Erskine,  being  satisfied  with  the  verdict, 
refused  the  motion.  The  Court  will  not,  however,  direct  a  new 
trial  after  a  third,  unless  upon  some  special  ground;  and  in 
Attorney- General  v.  31ontgomery,^  Lord  Hardwicke  said,  that 
where  there  had  been  two  trials,  the  last  of  which  was  at  bar, 
the  Court  had  suffered  the  last  to  prevail;  and  that  to  lay 
down  a  rule  that  there  must  be  three,  would  be  attended  with 
great  expense.  In  The  Warden  and  3Iinor  Canons  of  /St.  PauVs 
V.  Morris,^  after  two  trials,  at  bar,  a  third  trial  was  refused: 
although  evidence  had  been  rejected  at  the  last,  which  the  Court 
thought  ought  to  have  been  received ;  and  in  Bates  v.  Graves,^ 
the  Court  reftised  a  third  trial  of  an  issue  as  to  the  vahdity  of  a 
will  of  real  estate :  although  neither  of  the  former  trials  had  been 
at  bar.'^ 

The  rules  which  regulate  the  Court  of  Chancery  in  gi-anting 
new  trials  of  issues  directed  to  Courts  of  Common  Law  having 
been  considered,  it  is  noAV  proposed  to  state  those  upon  which  the 
Courts  of  Common  Law  act  in  granting  new  trials  at  Law. 

For  certain  mistakes  made  by  the  Judge  during  the  course  of 
the  trial,  a  new  trial  may  be  granted.  Thus,  if  a  Judge  at  the 
trial,  admit  improper  evidence,^  or  reject  evidence  which  ought  to 
be  admitted,^  by  which  means  the  result  of  the  trial  might  have 


Ch.  XXVII. 
§4. 

Court  has  re- 
fused to  bind 
the  inheii- 
tance  by  one 
or  two  trials. 

New  trial 
may  be  had 
after  third 
verdict,  if 
Court  dissat- 
istied; 

but  not  usu- 
ally directed. 


Rules  at 
Common 
Law,  as  to 
granting  a 
new  trial. 

Mistake,  &c., 
of  the  Judge. 
Wrong  ad- 
mission or 
rejection  of 
evidence. 


not  feel  itself  bound  by  a  single  verdict 
either  way,  if  it  is  not  entirely  satisfactory ; 
but  will  direct  new  trials,  until  there  is  no 
longer  any  reasonable  ground  for  doubt.  2 
Story  Eq.  Jur.  §  1447,  and  notes;  Xew 
Orleans  Gas  Light  Co.  r.  Dudley,  8  Paige, 
452 ;  Binford  ?7."Dommetr,  4  Sumner's  Ves. 
756,  and  note  [a)\  Lansing  v.  Russell,  3 
Barb.  Ch.  325 ;  Nell  v.  Snowden,  5  Geo. 
1;  Clark  v.  Societr,  45  N.  H.  331. 

1  Wyatt's  P.  R.  263. 

2  Pemberton  v.  Pembertou,  13  Ves.  290; 
see  Clark  v.  Society,  45  N.  H.  331,  335. 
After  two  concurring  verdicts  for  the  same 
party,  on  an  issue  directed  by  the  Chan- 
cellor to  be  tried  at  Common  Law,  he  is  not 
bound  to  direct  a  new  trial,  notwithstand- 
ing the  verdicts  were  in  opposition  to  the 


opinions  of  the  Judges,  before  whom  the 
issues  were  trieil,  and  a  verdict  had  origi- 
nally been  rendered  in  favor  of  the  other 
pnrtv.     M'Rea  >\  Wood,  1  Hen.  &  M.  548. 

3  13  Ves.  290,  302,  313. 

4  2  Atk.  378. 

6  9  Ves.  155,  171. 

5  2  Ves.  J.  287,  293.     ' 

7  An  Issue  directed  out  of  Chancery  may 
be  withdrawn  by  the  Chancellor  at  any 
time,  and  decided  bv  himself.  Cook  v. 
Bay,  4  How.  (Miss.)  485. 

8  Tutton  V.  Andrews,  Barnes,  448 ;  Baron 
de  Rutzen  v.  Farr,  4  A.  &  E  53;  5  N.  & 
M.  617;  Doe  Tatham  v.  Wright,  1  H.  & 
W.  729;  7  A.  &  E.  313. 

9  Smedley  v.  Hill,  2  W.  Bl.  1105;  Boyle 
V.  Wiseman,  10  Ex.  647;  1  Jur.  N.  S.  115. 
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Ch.  XXYII. 
§4. 


Misdirection 
of  the  Judge. 


been  different,  the  Court  will,  in  general,  grant  a  new  trial.^  In 
some  cases,  however,  the  Coiu-t  may  refuse  a  new  trial,  though 
evidence  has  been  improperly  rejected :  as  where  the  fact  which 
such  evidence  was  offered  to  establish  was  proved  by  other  means, 
or  was  not  disputed,-  or  was  admitted  by  the  opposite  counsel ;  ^ 
or  where,  assuming  the  rejected  evidence  to  have  been  received,  a 
verdict  in  favor  of  the  party  offering  it  would  have  been  clearly 
and  manifestly  against  the  weight  of  evidence,  and  certainly  set 
aside,  on  application  to  the  Court,  as  an  improper  verdict,^  and 
the  Court  has  refused  a  new  trial  on  the  ground  of  the  improper 
admission  of  evidence,  where  there  clearly  appeared  to  be  suffi- 
cient evidence  to  supjDort  the  verdict,  independently  of  the  evidence 
so  admitted.^  It  may  here  be  stated,  that  no  new  trial  will  be 
granted  by  reason  of  the  ruling  of  any  Judge  that  the  stamp  upon 
any  document  is  sufficient,  or  that  the  dociunent  does  not  require 
a  stamj).® 

If  the  Judge  misdirect  the  jury,"^  a  new  trial  may  be  granted. 
Where  there  is  a  misdirection  on  a  point  immediately  in  issue,  and 
for  which  a  bill  of  exceptions  will  lie,  a  new  trial  is  a  matter  of 
right,  but  this  is  not  so  where  the  Judge  makes  a  mistake  on  some 
collateral  point.  In  the  latter  case,  a  new  trial  will  only  be  gi-anted 
if  the  Court  is  satisfied  that  injustice  has  been  done  by  the  misdi- 
rection.^ Where  the  Judge's  direction  was  correct,  but  the  Court 
thought  the  juiy  might  have  misunderstood  it,  a  new  trial  was 
granted :  the  costs  to  abide  the  event.^  An  incorrect  direction  to 
the  jury  upon  a  point  which  could  not  have  influenced  their  ver- 
dict, is  not  a  ground  for  a  new  trial ;  ^°  nor  is  a  wrong  observation 
on  a  matter  of  fact,  which  is  left  to  the  jury;^^  and  the  Court 
reftised  a  new  trial  where  there  had  been  misdirection  with  respect 


1  See  Robinson  v.  "Williamson,  9  Pri. 
136;  Freeman  v.  Arkell,  2  B.  &  B.  494; 
Gravenor  r.  "Woodhouse,  1  Bing.  31  ; 
Crease  v.  Barrett,  1  C  M.  &  R.  919;  Baily 
V.  Haines,  14  Jur.  80,  81,  Q.  B.,  where  it 
was  held  to  be  immaterial  that  the  jury 
professed  to  have  given  their  verdict  inde- 
pendently of  the  evidence  improperly  re- 
ccivcd.. 

2  Edwards  v.  Evans,  3  East,  451 ;  Rex 
V.  Teal,  11  East,  311 ;  Alexander  r.  Barker, 
2  C.  &  J.  133 ;  Strudt  v.  Roberts,  5  D.  &  L. 
460,  B.  C. ;  Doe  Walsh  v.  Langfield,  16  M. 
&  W.  497.. 

8  Mortimer  v.  M'Callan,  6  M.  &  W.  58; 
see  Stracv  v.  Blake,  1  M.  &  W.  168. 

4  Per 'Parke  B.,  1  C.  M.  iSr  R.  933; 
Baron  de  Rutzen  v.  Farr,  4  A.  &  E.  53  ;  5 
N.  &  M.  617 ;  Doe  Tatham  v.  Wright,  1  H. 
&  W.  729  ;  7  A.  &  E.  313  ;  Bosanquet  v. 
Shortridge,  14  Jur.  71,  Ex. ;  Darch  v.  To- 
zer,  13  Jur.  959,  Q.  B. ;  Ferrand  v.  Milligan, 
10  Jur.  6,  Q.  B. 

5  Horford  v.  Wilson,  1  Taunt.  12 ;  and 


see  Doe  Tvnham  v.  Tyler,  6  Bing.  561  ;  4 
M.  &  P.  377. 

6  17  &  18  Vic.  c.  125,  §  31;  and  see 
Eames  v.  Smith,  1  Jur.  N.  S.  1025,  Ex., 
where  the  Judge  reserved  for  the  opinion 
of  the  Court,  the  question  whether  a  stamp 
was  sufficient. 

'  Anon.,  2  Salk.  649;  How  v.  Strode,  2 
"Wills.  269,  273. 

8  Black  V.  Jones,  6  Ex.  213;  see  Ed- 
mondson  r.  Machell,  2  T.  R.  4;  and  per 
Tindal  C.  J.  in  Moore  v.  Tuckwell,  15  L. 
J.  C.  P.  153;  1  C  B.  607;  Cox  y.  Kitchin, 
1  B.  &  P.  338;  Calcraft  v.  Gibbs,  5  'I'.  R. 
20 ;  Robinson  v.  Cook,  6  Taunt.  636  ;  Wicks 
V.  Clutterbuck,  2  Bing.  483 ;  10  Moore,  63  ; 
Twigg  V.  Potts,  1  C.  M.  &  R.  89;  Duke  of 
Newcastle  v.  Inhabitants  of  Broxtowe,  1  N. 
&  M.  598. 

9  Toulmin  v.  Hedley,  2  C.  &  K.  157;  see 
Lord  V.  Wardle,  4  Sc.  402. 

M  Bessey  v.  Windham,  6  Q.  B.  166. 
11  Taylor  v.  Ashton,  12  L.  J.  N.  S.,  Ex. 
363;  11  M.  &  W.  401. 
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to  one  item  only  of  the  plaintiff's  demand :  the  plaintiff  consent-  Ch.  |^VII. 
ing  to  reduce  the  damages  by  the  whole  sum,  in  respect  of  which 
the  misdirection  took  place.^  Where  the  defendant  obtained  a 
verdict  in  a  case  in  which  the  plaintiff  ought  to  have  been  non- 
suited, there  being  no  evidence  in  support  of  his  case,  the  Court 
refused  a  rule  7iisi  for  a  new  trial,  on  the  ground  of  misdirection, 
but  granted  a  rule  nisi  to  enter  a  nonsuit.^  If  the  Judge  does 
not  give  the  jury  a  sufficient  direction,  a  new  trial  may  sometimes 
be  granted.^ 

If  the  Judge  leaves  a  question  to  the  jury  which  he  ought  to  Leaving  to 
decide  himself  as  a  point  of  law,  and  the  jury  decide  the  question  ^^gJought 
correctly,  the  Court  will  not  grant  a  new  trial.*  to  decide. 

The  Court  will  not  grant  a  new  trial  for  an  objection,  either  to  Where  objec- 
the  direction  of  the  Judge  at  the  trial,^  or  to  the  admission  ®  or  raised"  or 
rejection''  of  evidence,  unless  such  objection  was  distinctly  raised  Yr^jy^^. .^t 
at  the  trial.     Where  evidence  is  tendered  for  a  purpose  for  which 
it  is  not  admissible,  and  rejected,  a  new  trial  will  not  be  granted 
merely  because  such  evidence  was  admissible  for  another  purpose 
not  stated  at  the  trial.^     An  objection  to  the  admissibility  of  evi- 
dence must  be  made  before  the  summing  up.^     The  Court  will  not 
grant  a  new  trial  upon  an  objection  which  has  been  waived  at  JSfisi 
JPrius  ;  ^**  nor  on  the  ground  that  the  Judge  has  refused  to  recall  a 
witness,  unless  it  is  very  clear  that  he  was  wrong." 

If  the  Judge  improperly  discharges  the  jury  fi'om  giving  a  ver-  improper 
diet  on  one  or  more  of  the  issues,  the  Court  may  grant  a  new  ^^^^*'"^®  "^ 
trial.^^  Where,  however,  there  were  two  issues,  and  the  jury  found 
upon  both,  but  the  Judge,  under  a  misapprehension  that  the  find- 
ing upon  the  first  issue  rendered  the  second  useless,  discharged  the 
jury  upon  the  second  issue,  it  was  held,  that  the  proper  course  was 

1  Moore  v.  Tiickwell,  ubi  sup. ;  see  May-  v.  Ross,  7  M.  &  W.  102;   Doe  Phillips  v. 
field  V.  Wadslev,  3  B.  &  C.  357.  Benjamin,  9  A.  &  E.  649;  Foss  v.  Wagner, 

2  Vane  v.  Cobbold,  1  Ex.  798.  7  A.  Sc  E.  116  n. ;  Kenn  v.  Neck,  3  Dowl. 

3  Elliot  V.  The  South  Devon  Railway  163. 

Company,  17  L.  J.  Ex.  262;    Hadlev  v.  7  Gibbs  v.  Pike,  9  M.  &  W.  351;  1  Dowl. 

Baxendale,  18  Jur.   358,  Ex.,  where  the  N.  S.  409;  Goslin  v.  Corry,  8  Sc.  N.  R.  24; 

Judge  omitted  to  give  a  sufficient  direction  Sorden  v.  Conton,  3  Jur.  1027,  Q.  B.     If  a    • 

as  to  the  mode  of  measuring  the  damages.  document  has  been  rejected  as  not  being  , 

As  to  the  effect  of  non-direction,  see  Ford  evidence,  a  new  trial  will  not  be  refused 

V.  Lacy,  7  Jur.  N.  S.  684,  Ex.  merely  because  it  was  not  duly  stamped,  if 

^  Doe  Strickland  v.  Strickland,  19  L.  J.  it  can  be  stamped  at  the  trial,  under  the  C. 

C.  P.  89.  L.  P.  Act,  1854  (17  &  18  Vic.  c.  125),  §27; 

5  Robinson  v.  Cook,  6  Taunt.  336 ;  Mor-  Whitehouse  v.  Hemmant,  27  L.  J.  Ex.  295 ; 

rish  V.  Murray,  13  M.  &  W.  52;  2  D.  &  L.  and  see  ante,  pp.  880,  881. 
199 ;  Wardman  v.  Bellhouse,  9  M.  &  W.  8  Rex  v.  Grant,  3  N.  &  M.  106 ;  Doe 

596;    Hazledine   v.    Grove,  3  Q.   B.  997;  Kinglake  r.  Bevis,  IS  L.  J.  C.  P.  628. 
Watson   V.  Whitmore,  8  Jur.    964,   Ex.;  9  Abbott  v.  Parsons,  7  Bing.  563. 

Hearnev.  Stowell,6Jur.  458,  Q.  B. ;  Brown  ^  Shirley  ».  Matthews,  1  Jur.  57,  Ex.; 

«.  Storey,  1  Sc.  N.  R.  9;  Doe  Strickland  i).  Malin  v.  Taylor,  2  Hodg.  3;   Morrish  v. 

Strickland,  8  C.  B.  725  ;  Horlor  v.  Car-  Murray,  nbi  sup. 
penter,  27  L.  J.  C.  P.  1.  "  Middleton  v.  Earned,  18  L.  J.  Ex.  433; 

<5  Malin  v.  Taylor,  2  Hodg.  3;  Williams  ante,  p.  1104. 
V.  Wilcox,   8   A.  &  E.  314;    Walker  v.  12  Tinkler  r.  Rowland,  4  A.  &  E.  868. 

Needham,  1  Dowl.  N.  S.  220;  Doe  Gilbert 
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§4. 


Allowing 
wrong  party 
to  begin. 


Default,  &c., 
of  officer  of 
Court. 


Default  or 
misconduct  of 
the  jury. 

When  sworn 
by  wrong 
name. 


Where  jury 
interested. 


to  apply  to  the  Judge  to  have  the  verdict  entered  according  to  his 
notes,  and  not  to  move  for  a  new  trial.'' 

It  seems  tliat  a  new  trial  may  be  granted,  if  the  Judge  improperly 
refiises  to  postpone  the  trial.^ 

A  new  trial  will  not  be  granted  because  the  Judge  has  im- 
properly allowed  a  party  to  begin :  unless  clear  and  manifest 
injustice  was  occasioned  thereby.^ 

In  some  cases,  where  there  has  been  a  mistake  in  the  taking  or 
entry  of  the  verdict,  a  new  trial  will  be  granted.*  On  a  motion  for 
a  new  trial  upon  the  ground  that  the  verdict  was  entered  by  mis- 
take, the  Court  will  receive  the  affidavit  of  a  juryman  as  to  what 
occurred  in  open  Court  upon  the  delivery  of  the  verdict.^ 

If  a  juror  has  been  SAVorn  on  the  jury  by  a  wrong  surname 
(particularly  if  he  is  not  the  person  summoned  or  intended  to  be 
sworn),  a  new  trial  may  be  gi-anted ;  ^  but  otherwise  if  sAvorn  by  a 
wrong  Christian  name.'^  It  is  discretionary,  however,  with  the 
Court  to  grant  a  new  trial  in  such  a  case  or  not ;  and  it  will  not 
do  so,  unless  the  mistake  as  to  the  juror  has  been  productive  of 
some  injustice.* 

In  an  action  against  a  provisional  committeeman  of  a  proposed 
railway  company,  for  goods  supplied  in  the  course  of  its  formation, 
in  which  there  was  a  verdict  for  the  defendant,  the  Court  granted 
a  new  trial  upon  the  ground  that  the  foreman  of  the  jury  was  a 
provisional  committeeman  of  the  same  company,  but  only  on  pay- 
ment of  costs:  as  it  appeared  that  the  plaintiff's  attorney  was 
aware  of  the  foreman's  interest.®     The  Court  refused  to  set  aside  a 


1  lies  V.  Turner,  3  Dowl.  211;  and  post, 
p.  1135. 

2  Goldient  v.  Beagin,  11  Jur.  544,  Ex., 
where  it  was  contended  that  certain  ob- 
servations made  by  the  Judge  before  the 
trial,  were  calculated  to  prejudice  the  case. 

3  Brandfonl  v.  Freeman,  5  Ex.  734  ;  20 
L.  J.  Ex.  36;  Leete  v.  Gresham  Life  In- 
surance Societj',  15  Jur.  1161,  Ex.;  Doe 
Bather  v.  Brayne,  5  C.  B.  655 ;  17  L.  J.  C. 
P.  127 ;  Edwards  v.  Matthews,  4  D.  &  L. 
721;  11  Jur.  398;  Geach  u  Ingall,  14  M. 
&  W.  95;  Haikman  v.  Fernie,  3  M.  &  W. 
505. 

*  See  Bentley  v.  Flemming,  9  Jur.  402; 
1  C.  B.  479,  where  the  associate  received 
the  verdict  in  the  absence  of  the  Judge. 

5  Roberts  v.  Hughes,  7  M.  &  W.  399 ;  1 
Dowl.  N.  S.  82 ;  Dauntley  v.  Hyde,  6  Jur. 
133,  Ex.;  and  see  Davis  v.  Taylor,  2  Chit. 
268.  The  affidavit  of  a  juryman  to 
the  effect  that  he  would  not  have  agreed 
to  the  answers  given  b}'  the  foreman  of  the 
jury  to  the  Court,  if  he  had  known  they 
would  have  entitled  the  plaintiff  to  a  ver- 
dict, held,  if  admissible,  no  ground  for  dis- 
turbing the  verdict.  Raphael  v.  The  Bank 
of  England,  25  L.  J.  C.  P.  33.  As  to  when 


the  affidavit  of  a  juryman  is  inadmissible, 
see  post,  pp.  1180,1131. 

6  Norman  v.  Beaumont,  Willes,  484  ; 
Barnes,  453;  Wray  v.  Thorn,  ib.  454; 
Parker  v.  Thornton,  1  Str.  640 ;  2  Ld.  Rnym. 
1410;  and  see  Dovey  v.  Hobson,  6  Tiuint. 
460;  Gee  v.  Swan,  9  M.  &  W.  686,  per 
Parke  B. 

■7  Hill  V.  Yates,  12  East,  231,  n. ;  and  see 
Wrav  V.  Thorn,  Willes,  488.- 

8  Hill  V.  Yates,  12  East,  229;  see  Dick- 
enson V.  Blake,  7  Bro.  P.  C.  177;  Torbock 
V.  Laing,  6  Jur.  318,  Q.  B.,  where  the  ob- 
jection was  taken  before  the  verdict  was 
recorded.  Earl  of  Falmouth  v.  Roberts,  1 
Dowl.  N.  S.  663 ;  9  M.  &  W.  469.  As  to 
granting  a  new  trial  upon  the  groutid  that 
a  person  who  appeared  on  the  jur}'  was  not 
on  the  panel,  see  Carne  v.  Nicholl,  3  Dowl. 
115;  Hill  «.  Yates,  and  Dovey  «.  Hobson, 
tcbi  sup. 

9  Baily  v.  Maeauley,  14  Jur.  80,  Q  B. 
The  Court  refused  to  receive  affidavits 
from  the  jurymen  that  the  foreman  did  not 
influence  the  verdict.  See  Williams  v. 
The  Great  Western  Railway  Company,  28 
L.J.Ex.2.  ^  ^    ^ 
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trial  upon  the  ground  that  one  of  the  jiirors  had  served  the  de-    Cn.  XXVII. 
fendant  with  process  in  the  action.^  ^      \     -' 

If  the  jury  return  a  perverse  verdict,  the  Court  will  grant  a  new  Perverse  ver- 
trial,  and,  in  general,  without  payment  of  costs,^  **^ " 

If  the  jury  find  a  verdict  contrary  to  evidence,  the  Court  will,  Where  ver- 
in  general,  grant  a  new  trial,^  even  in  the  case  of  a  trial  at  bar ;  *  evidence. 
but  not  if  the  verdict  was  such  as  the  jvistice  of  tlie  case  required ;  ^ 
and  it  was  refused  where  the  credibility  of  a  witness  was  left  to 
the  jury,  and  they  found  a  verdict  against  his  evidence  :  although 
there  was  no  evidence  to  impeach  his  credit.®  Where  the  evi- 
dence is  conflicting,  a  new  trial  will  seldom  be  granted,  unless  the 
evidence  against  the  verdict  very  strongly  preponderates.'^  In  a 
question,  however,  relating  to  real  property,  where  tlie  inheritance 
would  have  been  for  ever  bound  by  the  verdict,  the  Court  granted 
a  new  trial :  although  the  case  had  been  left  to  the  jury  upon 
conflicting  evidence.^  In  granting  a  new  trial  upon  the  ground 
that  the  verdict  is  against  the  evidence,  the  Court  is,  in  a  great 
measure,  guided  by  the  opinion  of  the  Judge  who  tried  the  cause 
whether  the  verdict  is  satisfactory  or  not.^ 

For  excessive  damages  the  Court  will  grant  a  new  trial  as  of  Where  dam- 
course,  or  set  aside  the  execution  of  a  writ  of  inquiry,  in  all  cases  ^®®  ^^.^ 
'  .  1       J '  excessive. 

where  the  damages  may  be  ascertained  by  mere  calculation ;  ^°  and 
in  other  cases  of  actions  ex  contractu,  if  it  appears  clearly  that  the 
damages  are  excessive ;  ^^  but  a  new  trial  has  been  refiised  in  an 
action  on  a  bill  or  note,  where  the  jury  found  for  no  greater 
amount  than  the  bill  or  note,  though  it  was  alleged  that  less  was 
due ;  ^^  and  where  the  value  on  which  the  damages  were  calculated 
was  assented  to  by  both  sides  at  the  trial,  the  Court  refused  to 
reduce  the  damages  on  the  ground  that  the  basis  of  the  calculation 

1  Prime  v.  Titmarsh,  7  Jur.  202,  Ex.  '  Ashley   v.  Ashley.  2  Str.  1142;  Doe 

2  See  Harrison  v.  Fnne,  1  Sc.  N.  R.  287;  Mason  v.  Mason,  3  Wils.  63;  Swain  v. 
Gibson  v.  Muskett,  3  Sc.  N.  R.  427;  Mould  Hall,  ibid. ;  Anon.,  1  id.  22;  see  Norris  v. 
V.  Griffiths,  8  Jur.  1010,  Ex.;  Parker  v.  Freeman,  3  id.  38;  Melin  v.  Taylor,  3  Bing. 
Great  Western  Railway  Company, 3  Railw.  N.  C.  109. 

Ca.  17,  C.  P.  8  Swinnerton  v.  Marquis  of  Staflford,  3 

3  Bright  V.  Ej'non,  1  Burr.  390;  Miller  v.  Taunt.  91 ;  see  ib.  232;  Lee  v.  Shore,  2  D. 
Taylor,  4  Sc.  513;  Lew  v.  Milne.  12  &R.  198;  IB.  &C.  94;  Hodgson  «.  Fors- 
Moore,  418;  Morris  v.  Cleasby,  1  M.  &  ter,  1  D.  &  R.  221;  1  B.  &  C.  110;  Lowdon 
Sel.  576;  see  Glynn  v.  Houston,  2  Sc.N.R.  v.  Hierons,  2  Moore,  102. 

548.  9  See  Lake  v.  Deer,  1  Jur.  983,  Q.  B. 

*  Musgrave  v.  Nevinson,  2  Ld.  Raym.  Where  a  trial  has  been  had  before  a  Judge 

1358.  under  the  Common  Law  Procedure  Act, 

5  Wilkinson  v.  Payne,  4  T.  R.  468;  1854,  the  verdict  cannot  be  questioned 
Sampson  v.  Appleyard,  3  Wills.  273;  Gos-  upon  the  ground  of  its  being  ngainst  the 
lin  V.  Wilcock,  2  id.  302;  Avlett «.  Lowe,  weight  of  evidence.  See  17  &  18  Vic.  c. 
2  W.  Bl.  1221;  Foxcroft  v.  Devonshire,  2  125,  §  1. 

Burr.  936;  Denn  v.  Barnard,  Cowp.  597;  w  See  Day  v.  Edwards,  1  Taunt.  491; 

Boulton  V.  Pritchard,  4  D.  &  L.  117,  B.  C. ;  Sowerby  v.  Lockerby,  1  Jur.  796,  Q.  B. 
but  see  3  B.  &  Aid.  692.  n  See  Wood  v.  Hurd,  2  Bing.  N.  C.  166 ; 

6  Lacey  v.  Forrester,  3  Dowl.  688;  but  Harrison  v.  Cage,  Carth.  467. 
seethe  observations  of  Tenterden  0.  J.  and  12  Selly  v.  Powis,  1  H.  &  W.  2. 
Bayley  J.  in  Davis  v.  Hardy,  6  B.  &  C. 

231. 
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Where  dam- 
ages too 
small. 


Misconduct 
ofjurj'.      * 


was  erroneous.^  lu  actions  ex  delicto^  such  as  actions  for  trespass,^ 
for  diverting  a  watercourse,^  or  the  like,  where  there  is  no  certain 
measure  of  damages,*  a  new  trial  is  seklom  granted  on  this  ac- 
count :  unless  the  damages  are  outrageous ;  ^  or  the  Court  is 
satisfied  that  tlic  jury  acted  under  the  influence  of  undue  motives, 
or  of  gross  error  or  misconception ;  *  and  the  same  as  to  the  execu- 
tion of  writs  of  inquiry.''  A  very  clear  case  of  excess  must  be 
made  out ;  ^  and  it  may  be  here  mentioned  that,  for  this  puipose, 
the  Court  will  not  receive  affidavits  of  the  defendant's  Avitnesses, 
to  explain  or  add  to  evidence  given  by  them  at  the  trial.®  It  is 
very  usual,  where  an  excessive  verdict  has  been  given,  for  the 
Judge  to  suggest  to  the  counsel  to  agree  on  a  sum,  to  prevent  the 
necessity  of  a  new  trial.^° 

A  new  trial  will  sometimes  also  be  granted,  or  the  execution 
of  a  writ  of  inquiry  set  aside,  and  a  fresh  inquiry  gi-anted,  if  it 
appears  clear  to  the  Court  that  the  damages  are  too  small ; "  or 
if  the  smallness  of  the  damages  has  arisen  from  some  mistake  upon 
the  part  either  of  the  Court,^-  or  the  jury,i^  or  fi'om  some  unfair 
practice  upon  the  part  of  the  defendant."  Where,  in  an  unde- 
fended action  on  a  mortgage  deed,  a  verdict  was  taken  for  the 
plaintiff  by  mistake  for  the  principal  only,  the  Court  refused  to 
increase  the  damages  by  adding  the  interest,  but  offered  to  grant 
a  new  trial.^^  But,  as  a  general  rule,  the  Court  will  not  grant  a 
new  trial,  in  an  action  for  a  tort,  on  account  of  the  smallness  of  the 
damages.^® 

For  the  misconduct  of  the  jury,  also,  the  Court  will,  in  general 
grant  a  new  trial,  if  the  misconduct  be  such  as  to  satisfy  the  Court 
that  the  verdict  has  been  determined  on  without  that  grave  and 
serious  deliberation,  that  right  exercise  of  judgment,  and  that  total 
absence  of  all  partiality,  so  necessary  to  the  j^roper  execution  of 


1  Hilton  V.  Fowler,  5  Dowl.  312. 

2  Benson  v.  Frederick,  3  Burr.  1845; 
Ducker  v.  Wood,  1  T.  R.  277 ;  Merest  v. 
Harvev,  5  Taunt.  442;  1  Marsh.  139; 
Lockle'y  v.  Pye,  8  M.  &  W.  133. 

3  Preydell  v.  Earl  of  Dorchester,  7  T. 
R.  529;  1  Chit.  729,  n.  (a). 

4  See  Bennett  v.  AUcott,  2  T.  R.  166; 
Day  V.  Holloway,  1  Jur.  794,  Q.  B. 

6  Price  V.  Severne,  7  Bing.  316;  5  M. 
&  P.  125 ;  Sharp  v.  Brice,  2  W.  B.  942 ; 
Leith  V.  Pope,  ib.  1327;  Plcydell  v.  Earl 
of  Dorchester,  7  T.  K.  529 ;  Biuce  v.  Raw- 
lins, 3  Wils.  61;  Williams  v.  Currie,  1  C. 
B.  841;  Briton  v.  South  Wales  Railway 
Company,  27  L.  J.  P^x.  355. 

6  Chambers  v.  Caulfield,  6  East,  244; 
Edgell  V.  Francis,  1  So.  N.  R.  118;  Creed 
V.  Fisher,  18  Jur.  228,  Ex. 

7  Benson  v.  Frederick,  and  Bruce  v. 
Rawlins,  vbi  sup. ;  Irwin  v.  Dearman,  11 
East,  23. 


8  Lathbury  v.  Brown,  10  Jloore,  106. 

9  Phillips  V.  Hatfield,  8  Dowl.  882. 

10  Per  Alderson  J.,  7  Bing.  320;  see 
Leeson  v.  Smith,  4  N.  &  M.  301. 

11  Armytage  v.  Haley,  4  Q.  B.  917;  7 
Jur.  N.  S.  671;  Wilson  v.  Hicks,  26  L. 
J.  Ex.  242 ;  Nichol  v.  Bestwick,  28  L.  J. 
Ex.  4. 

12  Markham  v.  Middleton,  2  Str.  1259; 
Noble  V.  Kennoway,  2  Doug.  510. 

13  Woodford  r.  Fades,  1  Str.  425;  Levy 
V.  Baillie,  7  Bing.  349;  5  M.  &  P.  208. 

li  Wits  V.  Polehampton,  2  Balk.  647; 
see  Hall  v.  Stone,  1  Str.  515. 

15  Baker  v.  Brown,  2  M.  &  W.  199;  5 
Dowl.  313. 

16  Manton  v.  Bates,  1  C.  B.  444;  Gibbs 
V.  Tunnaley,  ib.  640;  Mauricet  v.  Breck- 
nock, 2  Doug.  509;  Richards  v.  Rose,  9 
Ex,  218;  23  L.  J.  Ex.  3;  Apps  v.  Day, 
14  C.  B.  112. 
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the  important  duties  of  jurymen.  Thus,  if  the  jurors  eat  or  drink, 
after  the  summing  up,  at  the  expense  of  the  party  for  whom  they 
afterwards  find  a  verdict ;  or  if  they  determine  their  verdict  by 
lots ;  or  if  they  or  any  of  them  have  previously  declared  that  the 
plaintiiF  should  never  have  a  verdict ;  ^  or  the  like  :  the  Court  may 
set  aside  the  verdict,  and  grant  a  new  trial.^  Where  two  of  the 
jury,  during  the  progress  of  a  trial,  which  lasted  two  days,  dined 
and  sle})t  at  the  house  of  the  defendant  on  the  evening  of  the  first 
day,  and,  consequently,  before  the  summing  ujj,  the  Court  held  that 
it  was  discretionary  whether  the  verdict  should  be  set  aside  and  a 
new  trial  granted ;  and  as  the  party  making  the  application  did 
not  entertain  any  belief  that  the  jurors,  in  giving  their  verdict, 
were  influenced  by  their  visit,  and  there  were  no  grounds  for  sus- 
picion of  unfairness,  the  Court  refused  to  do  so.^  The  Court  will 
not  receive  aflidavits  made  by  any  of  the  jurymen,^  or  affidavits 
of  what  any  of  the  jurors  have  said,  respecting  such  misconduct ;  ° 
it  must  be  proved  in  some  other  way ;  '^  and  this  is  the  case,  though 
the  misconduct  is,  in  some  degree,  confirmed  aliunde :  "^  though  it 
seems  that  where,  in  moving  for  a  new  trial,  affidavits  imputing 
personal  misconduct  to  a  jury  are  used,  affidavits  of  any  of  the 
jury,  i-ebutting  such  imputation,  may  be  used  in  answer.^ 

If  the  cause  be  tried  in  the  order  in  which  it  is  inserted  in  the 
cause  list,  in  the  absence  of  the  opposite  party,^  or  his  counsel,  the 
Coui-t  will  not  grant  a  new  trial,  unless  under  very  special  circum- 
stances ;  and  then,  as  a  general  rule,  only  on  an  affidavit  of  merits, 
and  on  payment  of  costs.^° 

If  the  party  for  whom  a  verdict  is  afterwards  given,  deliver  to 


Cn.  XXVII. 

§4. 


1  Dent  V.  Hundred  of  Hertford,  2  Salk. 
645;  2  Corny n,  601;  see  Gainsford  v. 
Blachford,  6  Pri.  36. 

2  Ante,  p.  1107;  see  Hughes  v.  Budd, 
8  Dowl.  .315;  Cooksey  v.  Haynes,  27  L.  J. 
Ex.  371.  For  a  case  where  all  the  jury 
were  not  present  when  the  verdict  was 
given,  see  Rex  v.  Wooler,  2  Stark.  Ill; 
6  M.  &  S.  366. 

3  Morris  v.  Vivian,  10  M.  &  W.  137 ;  2 
Dowl.  N.  S.  235 ;  s^e  R.  v.  Kinnear,  2  B. 
&  A.  468;  1  Chit.  401. 

4  Harvey  v.  Hewitt,  8  Dowl.  598;  Rob- 
erts V.  Hucrhes,  7  M.  &  W.  399;  Vaise  v. 
Delaval,  1  T.  R.  11;  Onions  v.  Naish,  7 
Pri.  203;  Hiirtwright  v.  Badham,  11  Pri. 
383 ;  R.  V.  Wooler,  6  M.  &  S.  36G ;  Bridg- 
wood  V.  Wvnn,  1  H.  &  W.  574;  Baily  v. 
Macauley,  14  Jur.  80,  Q.  B. 

5  Harvey  v.  Hewitt,  uhi  sup. ;  Straker 
V.  Graham,  7  Dowl.  223;  4  M.  &  W.  721; 
Burgess  v.  Langley,  6  Sc  N.  R.  518 ;  1  D. 
&  L.  21;  12  L.  J.  N.  S.  C.  P.  257;  Addi- 
son V.  Williamson,  5  Jur.  466,  Ex.;  Davis 
V.  Taylor,  2  Chit.  268. 

6  See  Harvey  v.  Hewitt,  ubi  sup.,  where 
affidavits  were  made  bj'  persons  who  wit- 


nessed the  jury  drawing  lots  for  their  ver- 
dict. 

7  Owen  V.  Warburton,  1  B.  &.  P.  N.  R. 
326;  see  Hindle  v.  Birch,  8  Taunt.  26;  1 
Moore,  455. 

8  Standewicke  v.  Watkins,  2  D.  &  L. 
502 ;  see  Taylor  v.  Webb,  Trials  per  Pais, 
24.  As  to  the  Court  receiving  the  affida- 
vit of  a  juryman,  to  show  that  the  verdict 
has  been  entered  by  mistake  for  the  wrong 
party,  see  ante,  p.  1128. 

9  See  Cook  v.  Beardsall,  29  L.  J.  Ex. 
35,  where  the  defendant  intended  to  con- 
duct his  cause  in  person,  and  there  were 
two  Courts  sitting. 

10  See  Anon.,  2  Salk.  645;  Third  v. 
Goodier,  1  Pri.  717,  Ex. ;  Bland  v.  Warren, 
7  A.  &  E.  13;  Watson  v.  Reeve,  5  Bing. 
N.  C.  112;  7  Dowl.  127;  Breach  v.  Caster- 
ton,  7  Bing.  224;  4  M.  &  P.  867;  Masters 
V.  Barnwell,  ib.  n. ;  Gwilt  v.  Crawley,  8 
Bing.  144;  1  M.  &  Sc.  229;  R.  v.  Rich- 
ardson, 8  Dowl.  511;  Nash  v.  Swinburn, 
4  Sc.  N.  R.  326;  3  M.  &  G.  G30;  1  Dowl. 
N.  S.  190,  where  the  defendant's  attorney's 
clerk  misread  the  notice  of  trial.  Curtis 
V.  March,  4  Jur.  N.  S.  1112,  Ex.,  whera 
the  clocks  differed. 


Absence, 
&c.,  of  coun- 
sel or  attor- 
ney. 


Default  or 
misconduct 
of  the  oppo- 
site party. 
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Improperly 
influencing 
the  jury. 


Misleading, 
or  taking  by 
surprise,  the 
opposite 
party. 


Non-attend- 
ance or  mis- 
conduct of 
witnesses. 


Perjury  of 
witness. 


the  jury,  after  they  have  left  the  box,  e\'idence  which  has  not  been 
shown  to  the  Court,^  or  if  he  has  used  improper  influence  witli  the 
jury,  to  induce  them  to  give  a  verdict  in  his  favor,  a  new  trial  Avill 
be  granted.  Wliere  handbills  reflecting  on  the  plaintiff"'s  character 
were  distributed  in  Court,  and  shown  to  the  jury  on  tlte  day  of 
the  trial,  a  verdict  against  him  was  set  aside,  and  a  new  trial  granted, 
although  the  defendant,  by  his  affidavit,  denied  all  knowledge  of 
the  handbills.^  But  merely  desiring  a  juror  to  attend  at  the  trial 
of  the  cause  is  no  ground  for  a  new  trial. ^ 

Where,  by  a  fraudulent  trick  upon  the  part  of  the  defendant, 
the  plaintiff's  counsel  were  taken  by  surprise,  and  the  defendant 
thereby  obtained  a  verdict,  the  Court  granted  a  new  trial.*  Where 
a  plaintifl"  was  nonsuited,  in  consequence  of  a  refusal  by  the  de- 
fendant's counsel  at  the  trial  to  admit  certain  documents  in  evi- 
dence, which  had  been  agreed  to  be  admitted  by  the  defendant's 
attorney's  agent,  the  Court  granted  a  new  trial,  with  costs  to  be 
paid  by  the  defendant.^ 

A  new  trial  has  been  granted  on  account  of  the  non-attendance 
of  a  material  witness ;  and  the  Court  in  one  case  granted  it  with- 
out costs,  where  a  material  witness  for  the  defendant  was  kept 
out  of  the  Avay  by  the  contrivance  of  the  plaintifij  to  prevent  him 
from  being  served  with  a  subpoena;  but,  in  a  later  case,  where  a 
witness  for  the  plaintiff"  was  kept  out  of  the  way  by  the  contriv- 
ance of  the  defendant,  the  Court  refused  a  new  trial :  observing, 
that  the  plaintiff"  ought  to  have  applied  for  a  postponement  of  the 
trial,  or  withdrawn  the  record.®  And  the  general  rule  is,  that  a  new 
trial  will  not  be  granted,  on  the  ground  that  evidence  has  not  been 
given  that  might  have  been  given  at  the  trial ;  '^  and  the  Court  will 
not,  on  motion  for  a  new  trial,  hear  affidavits  of  any  facts  wliich 
might  have  been  brought  forward  at  Nisi  Prius^  The  plaintiff" 
ought,  if  unprepared  with  his  evidence,  either  to  make  aj)plication 
to  put  off"  the  trial  before  the  jury  are  sworn,  or  should  withdraw 
his  record,  and  not  take  the  chance  of  a  verdict.^ 

The  Court  has  granted  a  new  trial  where  it  appeared  clearly 
that  the  plaintiff"'s  case  was  a  mere  fiction  supported  by  perjury, 
which  the  defendant  could  not,  at  the  time  of  the  trial,  be  prepared 


1  Ante,  p.  1108. 

2  Coster  V.  Merest,  3  B.  &  B.  272;  7 
Moore,  b7 ;  and  see  Spencer  v.  De  Willott, 
3  Smith,  321. 

3  Snell  V.  Timbvell,  1  Str.  643. 

«  M.  S.  E.  1814;  see  Anderson  v. 
George,  1  Burr.  352;  Edie  v.  East  India 
Companv,  1  W.  Bl.  2y8.  Hewlett  v.  Cruch- 
ley,  5  Taunt.  277;  Lernane  v.  Mealin,  11 
Jur.  16S,  B.  C;  and  see  Long  v.  Bilke,  1 
Sc.  N.  K.  176,  where  the  effect  of  a  judg- 
ment produced  in  evidence  was  misrepre- 
6€ntcti. 

5  Doe  Tindal  v.  Roe,  5  Dowl.  420. 


S  Turquand  v.  Dawson,  1  C.  M.  &  R. 
709;  and  see  Edwards  v.  Dignum,  2  Dnwl. 
042;  Packhain  v.  Newmatn,  3  id.  165; 
Henning  ».  Samuel,  2  Dowl.  766;  3  M.  & 
Sc.  818. 

■?  Cooke  t'.  Berry,  1  "Wils.  98;  and  see 
1  C.  jr.  &  R.  710,  n.;  Macbeath  v.  Ellis, 
4  Bing.  573;  see  also  ante,  p.  1016. 

8  Hope  V.  Atkins,  1  I'ri.  143. 

9  Harrison  v.  Harrison,  9  Pri.  89;  Ed- 
wards I'.  Dignum,  uh'i  sup.  ;  Emslie  v. 
Wildman,  8  Taunt.  236;  2  Moore,  179; 
see  Hoare  v.  Silverlock,  19  L.  J.  C.  P.  215. 
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to  answer.^  It  will,  however,  not  in  general  be  satisfied  vrith  the  Cn.  xxvii. 
mere  affidavit  of  the  party  making  the  application,  contradicting  .  _  ^  '  _. 
the  witnesses  on  the  other  side :  -  the  witnesses  must  in  general  be 
indicted  and  convicted ;  ^  or  some  other  satisfactory  proof  of  the 
perjury  must  be  offered  to  the  Court.  Even  where  the  witnesses 
were  indicted,  the  Court  refused  to  stay  execution  until  the  indict- 
ment should  be  tried.^ 

Where  a  witness  made  a  mistake  in  his  evidence,  by  reason  of  Mistake 
which  a  verdict  was  given  against  the  party  who  called  him,  the  of'^vitness. 
Court  refused  a  new  trial :  although  the  mistake  was  explained  by 
the  affidavit  of  the  witness  himself;^  but,  under  similar  circum- 
stances, the  Court  of  Common  Pleas  granted  a  new  trial.'^  "Where 
a  defendant  insisted  that  he  was  surprised  by  a  misstatement  made 
by  one  of  the  plaintiff's  witnesses,  the  Court  refused  a  new  trial : 
the  misstatement  having  been  made  in  answer  to  a  question  that 
was  collateral,  and  beside  the  issue.'' 

In  some  cases,  where  a  party  is  taken  by  surprise,  at  the  trial,  Party  taken 
the  Court  will  grant  a  new  trial.^  Thus,  it  will  be  granted,  if,  by  ^^  surprise. 
a  fraudulent  trick  uiwn  the  part  of  the  defendant,  the  plaintiff's 
counsel  was  taken  by  siirprise,  and  the  defendant  thereby  obtained 
a  verdict.^  But  the  Court  never  grants  a  new  trial  upon  the 
ground  of  surprise,  unless  satisfied  that  the  verdict  was  substan- 
tially wrong ;  ^°  and  it  was  refused  where,  by  reason  of  the  defend- 
ants ha"\dng  insufficiently  disclosed  their  case  to  their  attorneys, 
the  latter  were  taken  by  surprise,  and  unprepared  to  prove  a  cer- 
tain document  at  the  trial,  and  a  verdict  was  given  for  the  plain- 
tiff." So,  a  party  nonsuited  for  non-production  of  a  document  from  ' 
a  public  office,  is  not  entitled  to  a  new  trial  on  the  ground  of  sur- 
prise, where  he  has  served  a  clerk  in  the  office  with  a  suhjioejia  duces 
tecum  to  produce  the  document,  but  has  omitted  to  apply  to  the 
head  of  the  office  for  permission  for  its  production.^^  And  where, 
at  the  trial,  the  defendant  produced  a  deed  which  he  had  had 
notice  to  produce,  and  there  being  an  attesting  witness  to  it  who 
was  not  called,  the  plaintiff  was  nonsuited,  it  was  held,  that  the 
plaintiff  was  not  entitled  to  a  new  trial  on  the  ground  of  surprise, 


1  Fabrilius  v.  Cock,  3  Burr.  1771.  If 
the  plaintiff  was  sworn  falsely  on  a  mat- 
ter not  material  to  the  merits  of  the  cause, 
a  new  trial  will  not  be  granted.  Honey- 
man  V.  Lewis,  23  L.  J.  Ex.  204. 

2  Feize  v.  Parkinson,  4  Taunt.  640; 
see  Aliken  v.  Howell,  1  N.  &  M.  191; 
Sprague  v.  Mitchell,  2  Chitt.  271;  but  see 
Lister  v.  Mundell,  1  B.  &  P.  427. 

8  BeerfieUl  v.  Petrie,  2  Tidd,  938 ;  Seeley 
V.  Mahew,  4  Bing.  561 ;  Hampshire  v.  Har- 
ris, 3  Jur.  980,  C.  C. 

*  Chitty's  Arch.  591 ;  Warwick  v.  Bruce, 
4  M.  &  S.  140;  see  Thurtell  v.  Beaumont, 
1  Bing.  339;  8  Moore,  612. 


6  Huish  V.  Sheldon,  Say.  27. 

6  Richardson  v.  Fisher,  7  Moore,  546; 
1  Bing.  \A.h;  jjost,  p.  1187. 

T  Magnav  v.  Knight,  2  Sc.  N.  R.  71;  1 
M.  &  G.  944. 

8  See  Todd  v.  Emby,  2  Dowl.  N.  S.  570; 
Belle  V.  Thompson,  2  Chitt.  194;  Harri- 
son V.  Harrison,  9  Pri.  89 ;  Long  v.  Bilks, 
1  Sc.  N.  R.  176. 

9  Ante,  pp.  1131,  1132. 

10  Tharpe  v.  Stallwood,  6  Sc  N.  R.  730; 
1  D.  &  L.  24,  per  Coltman  J. 

11  Ibid. 

12  Austin  V.  Evans,  4  M.  &  G.  430;  2 
Dowl.  408. 
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§4. 


Fresh  evi- 
dence, &c. 


Examination 
of  witnesses 
stopped. 


Where  de- 
fendant ap- 
prised of  de- 
fence at  first 
trial. 

Where  one 
of  several 
issues,  &c.,  . 
wrongly 
decided. 


though  he  ^Yas  not  aware,  before  the  trial,  that  there  was  an  attest- 
ing witness  :  it  not  aiDjiearing  that  he  had  made  any  inquiry  upon 
the  subject.^ 

A  new  trial  will  seldom  be  granted,  where  a  verdict  has  been 
given  against  a  jDarty,  or  a  plaintiff  has  been  nonsuited,  for  want  of 
evidence  which  might  have  been  produced  at  the  trial :  because  it 
would  tend  to  introduce  perjury ;  '^  even  although  the  evidence  was 
briefed ;  and  his  counsel  thought  fit  not  to  produce  it ;  ^  unless  the 
verdict  is  manifestly  against  the  justice  and  equity  of  the  case.^ 
But  if  new  evidence,  discovered  after  the  trial,  is  such  as  to  satisfy 
the  Court  that,  if  the  party  had  had  it  at  the  trial,  he  must  have 
had  a  verdict,  the  Court  will  grant  a  new  trial  upon  payment  of 
costs,  in  order  to  do  justice  between  the  parties.^  The  discovery 
of  witnesses,  who  can  contradict  those  jDroduced  on  the  former 
trial,  seems  to  be  no  ground  for  a  new  trial.^ 

A  cause  having  been  stopped  while  a  witness  was  under  exami- 
nation, and  the  jDlaintiff  nonsuited,  upon  a  statement  by  his  coun- 
sel of  the  facts  he  was  prepared  to  prove,  the  Court  granted  a  new 
trial  on  payment  of  costs,  upon  an  afiidavit  that  the  witnesses  could 
have  proved  a  more  complete  case  than  that  presented  by  the 
counsel.'' 

The  Court  will  not,  as  a  general  rule,  grant  a  new  trial,  to  let 
the  party  into  a  defence  of  which  he  was  apprised  at  the  first 
trial.8 

If  a  party  is  entitled  to  a  new  trial,  ex  dehito  justitice,  upon  one 
of  several  issues,  the  Court  cannot  confine  the  new  trial  to  such 
issue  only,  but  must  grant  it  as  to  all  of  them.^  Therefore,  if  the 
Judge  at  the  trial  allows  evidence,  which  is  inadmissible  to  be  given 
upon  one  of  several  issues,^"  or,  if  he,  in  his  direction  to  the  jury, 
mistakes  the  law,"  or,  it  seems,  makes  any  other  mistake,  for  which 
he  might  have  been  required  to  seal  a  bill  of  exceptions,  a  new  trial 
can  only  be  granted  upon  all  the  issues.^^  But  if  the  granting  of  the 
new  trial  upon  one  of  several  issues  is  a  matter  in  the  discretion  of 
the  Court,  as  if  the  verdict  upon  such  issue  be  against  evidence  or 
the  like,  it  may  be  granted  upon  such  issue  only.^^     A  jury  having 


1  Rearden  v.  Minter,  2  M.  &  G.  204; 
9  So.  N.  R.  237. 

2  Cooke  V.  Berrj',  1  Wils.  98;  King  v. 
Alberton,  3  Salk.  361 ;  see  Wits  v.  Pole- 
hampton,  2  Salk.  647. 

8  Spong  V.  Hogg,  2  W.  Bl.  802;  Hall  v. 
Stothard,  2  Chitt.  267. 
*  Martyn  v.  Podger,  5  Burr.  2631. 

5  Broadhead  v.  Marshall,  2  W.  Bl.  955 ; 
Weak  V.  Calloway,  7  Pri.  677^  Thurtell 
V.  Beaumont,  1  Biiig.  339. 

6  Dickenson  v.  Hlake,  7  Bro.  P.  C.  ed. 
Toml.  177. 

7  Edger  v.  Knapp,  6  So.  N.  R.  707;  1 
D.  &  L.  73. 


8  Vernon  v.  Hunkey,  2  T.  R.  113;  see 
Buxton  V.  Mardin,  1  T.  R.  84;  Ritchie  v. 
Bowsfield,  7  Taunt.  309;  Pickering  v. 
Dawson,  4  Taunt.  779;  Bodington  v.  Har- 
ris, 1  Bing.  187. 

9  Earl  of  Macclesfield  v.  Bradley,  7  M. 
&  W.  570;  9  Dowl.  313;  Hutchinson  v. 
Piper,  4  Taunt.  555. 

10  Bernasconi  v.  Farebrother,  3  B.  &  Ad. 
373. 

11  Hutchinson  v.  Piper,  4  Taunt.  555. 
i'^  Bernasconi  t'.  Farebrother,  tibi  stip. 

18  Earl  of  Macclesfield  v.  Bradley,  and 
Hutchinson  v.  Piper,  ubi  sup. ;  but  see 
Bull.  N.  P.  326,  b. ;  and  see,  as  to  a  venire 
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assessed  dam.iges  ujion  an  erroneous  principle,  the  Court,  in  grant- 
ing a  new  trial,  refused  to  limit  the  inquiry  to  the  question  of  dam- 
ages.^ Where,  in  trespass,  there  were  several  issues,  one  of  them 
on  a  plea  of  liherum  tenementum,  and  the  Judge  at  the  trial  im- 
properly rejected  evidence  appHcable  to  that  issue  only,  the  Court 
discharged  a  rule  for  a  new  trial,  after  a  verdict  for  the  defendant 
on  several  issues,  on  his  consenting  to  the  verdict  being  entered 
for  the  plaintiff  on  that  issue,  and  gave  no  costs  of  the  rule  to  either 
party .2  Where  there  were  two  issues,  and  the  jury  found  upon 
both,  but  the  Judge  improperly  discharged  the  jury  upon  the  second 
issue,  the  Court  held  that  the  proper  course  was  to  apply  to  the 
Judge  to  have  the  verdict  corrected  according  to  his  notes.^ 

If  the  jury  at  the  second  trial  finds  for  the  party  against  whom 
the  former  verdict  was  given,  the  Court,  if  the  case  is  doubtful,  or 
the  second  verdict  does  not  accord  with  the  justice  of  the  case, 
may  be  induced,  under  circumstances,  to  grant  a  third  trial.  It  is 
entirely  in  the  discretion  of  the  Court,  however,  to  do  so  or  not : 
for  the  losing  party  in  such  a  case  is  not  entitled  to  it  by  any  rule 
or  practice  of  the  Court ;  it  has  accordingly  been  refused,  where 
the  second  verdict  was  satisfactory.^  It  is  also  in  the  discretion  of 
the  Court  to  grant  a  third  trial  after  two  concurring  verdicts ;  ^  but 
this  is  seldom  done  ;  ^  and  the  Court  has  refosed  to  grant  it,  after 
a  new  trial  for  excessive  damages,  and  the  same  damages  given  by 
the  second  verdict.'^  And  so  also,  where  the  two  concurring  ver- 
dicts were  for  the  defendant :  although  the  Judge,  before  whom 
the  second  trial  was  had,  expressed  himself  dissatisfied  with  the 
verdict.^  But  where,  in  such  a  case,  the  action  was  brought  for  a 
matter  savoring  of  the  realty,  and  the  plaintiff  would  have  been 
concluded  by  the  verdict,  the  Court,  under  circumstances,  set 
aside  the  last  verdict,  and  ordered  a  nonsuit  to  be  entered  :  leaving 
the  plaintiff  to  contest  the  matter  a  third  time,  if  he  would.^ 

The  application  for  a  new  trial  must  be  made  to  the  Court  of 
Chancery,  whether  the  trial  was  had  before  that  Court,  or  a  Court 
of  Common  Law.^*^ 


Ch.  XXVII. 
§4. 


After  a  pre- 
vious new 
trial. 


New  trial : 
motion  for, 
to  be  made 
to  the  Court 
of  Chancery 


de  novo,  Davis  v.  Lowndes,  4  Bing.  N.  C. 
478. 

1  Mahoney  v.  Frasi,  1  C.  &  M.  325. 

2  Hughes  V.  Hughes,  15  M.  &  W.  701 ; 
see  Baxter  v.  Nurse,  6  M.  &  G.  935. 

3  lies  V.  Turner,  3  Dowl.  211 ;  ante,  p. 
1127. 

4  Parker  v.  Ansell,  2  W.  Bl.  963. 

5  Goodwin  v.  Gibbons,  4  Burr.  2101; 
Gibson  v.  Muskett,  3  Sc.  N.  R.  427. 

6  See  Foster  v.  Steele,  3  Bing.  N.  C. 
892. 

T  Clerk  V.  Udall,2  Salk.  649;  Chambers 
V.  Robinson,  2  Str.  692. 

8  Swinnerton  v.  Marquis  of  Stafford, 
3  Taunt.  232. 


•  9  Lee  V.  Shore,  2  D.  &  R.  198 ;  1  B.  & 
C.  94. 

io  Fowkes  V.  Chadd,  2  Dick.  576;  Bootle 
V.  Bhmdell,  19  Ves.  500;  see  Doe  v.  Roe, 
1  Cowen,  216 ;  Doe  v.  Roe,  6  Cowen,  55 ; 
Apthorp  V.  Comstock,  2  Paige,  482 ;  Sin- 
clair V.  Price,  1  Hill  Ch.  443 ;  Taylor  v. 
Mayrant,  4  Desaus.  505,  514;  Baker  v. 
King,  6  Yerger,  402.  Where  tlie  Court 
of  Chancery  directs  a  suit  at  Law  to  be 
brought,  the  application  for  a  new  trial 
must  be  made  to  the  Court  in  which  such 
action  is  pending.  But  where  an  issue  is 
directed  to  be  tried  in  a  Court  of  Law, 
the  application  for  a  new  trial  should  be 
made  to    the  Court  which  ordered  the 


1136 


TRIALS    OF    QUESTIONS    OF   FACT,   ETC. 


Ch.  XXVII. 
§4. 


To  what 
Judge. 


Within  what 
time; 


where  trial 
before  the 
Court  itself; 


where  before 
a  Court  of 
Common 
Law. 


Judge's  notes 
to  be  evi- 
dence. 


Where  the  trial  has  been  had  before  the  Court  of  Chancery 
without  a  jury,  the  application  may  be  made  either  to  the  Judge 
before  whom  the  trial  was  had,  or  to  the  Court  of  Appeal  in 
Chancery.-^  In  all  other  cases,  the  application  must  be  first  made 
to  the  Judge  who  directed  the  issue  or  question  of  fact,  or  question 
as  to  the  amount  of  damages,  to  be  tried.^ 

The  ajiplication  for  a  new  trial  must,  in  all  cases,  be  made  be- 
fore the  cause  comes  on  for  further  hearing.^  It  is  made  by  motion, 
of  which  notice  must  be  given.^  Where  the  question  has  been 
tried  in  the  Court  of  Chancery,  the  notice,  whether  to  the  Judge 
before  whom  the  trial  has  been  had,  or  the  Lord  Chancellor,  or 
the  Lords  Justices,  must  be  given  for  the  times  following :  if  such 
trial  has  been  had  in  Hilary,  Trinity,  or  Michaelmas  term,  then  not 
later  than  for  the  thii'd  seal  after  such  term ;  and  if  such  trial  has 
been  had  in  Easter  term,  or  during  the  sittings  after  Hilary,  Trin- 
ity, or  Michaelmas  term,  then  not  later  than  for  the  third  motion 
day  in  the  term  then  next  ensuing.^ 

Where  the  trial  has  been  had  before  a  Covu-t  of  Common  Law, 
no  positive  time  is  fixed  within  which  the  application  must  be 
made.  In  Legard  v.  Daly,  however,®  Lord  Hardwicke  stated,  as 
a  reason  which  weighed  greatly  with  him,  in  refusing  an  application 
for  a  new  trial,  the  length  of  time  (yzz.,  five  years  and  a  half)  which 
had  elapsed  since  the  trial,  which  he  said  would  be  an  objection 
even  in  Courts  of  Law ;  '^  and  he  observed  that,  although  it  had 
not  been  set  down  till  lately  uj^on  the  equity  reserved,  it  could  not 
be  gaid  that  the  other  side  should  not  have  applied  for  a  new  trial : 
for  perhajjs  the  defendant  might  have  no  reason  to  set  it  down. 

Upon  the  application  for  a  new  trial,  the  Judge's  notes  taken  at 
the  trial  are  the  proper  evidence  of  what  Avas  then  proved  :  *  and 
where  the  ap]»lication  is  made  for  the  new  trial  of  an  issue  directed 
to  a  Court  of  Common  Law,  an  ex  parte  application  should  be  made 
to  the  Court  of  Chancery  to  send  to  the  Judge  who  tried  the  issue, 


issue.  Apthorp  v.  Comstock,  2  Paige, 
482;  Sinclair  v.  Price,  1  Hill  Ch.  443; 
Taylor  v.  May  rant,  4  Desaus.  505,  514; 
Alexander  v.  Alexander,  5  Ala.  517  ;  Clay- 
ton r.  Yarrington,  33  Barb.  (N.  Y.)  144; 
2  Seton  Dec.  (3d  Eng.  ed.)  991. 

If  the  Judge  before  whom  tlie  issue  is 
tried  certifies  the  verdict  to  he  against 
evidence,  the  Chancellor  will  general!}'' 
direct  a  new  trial.  Southall  r.  JMcKeand, 
1  Wash.  336.  But  this  is  not  a  necessary 
consequence.  Grigsby  v.  Weaver,  5  Leigh, 
197. 

1  21  &  22  Vic.  c.  27,  §  5. 

2  Ord.  VI.  13;  21  &  22  Vic.  c.  27,  §  3; 
and  see  Ord.  VI.  5,  «K<e,  p.  398;  Footner 
V.  Figes,  2  Sim.  319;  and  see  Reece  v. 
Reece,  1  M.  &  C  372. 

8  Attorney-General  r.  Montgomery,  2 


Atk.  378;  Rodgers  v.  Nowell,  6  Hare,  338; 
and  see  Johnston  v.  Todd,  5  Beav.  394,  as 
to  parties  to  be  heard  on  the  motion.  For 
tlie  practice  on  the  further  hearing,  see 
post,  p.  1146  tt  seq.  The  motion  for  a 
new  trial  may  be  made,  although  the  de- 
cree has  been  enrolled.  Peirce  v.  Young, 
L.  R.  1  H.  L.  Cas.  63;  12  Jur.  N.  S.  437. 
■*  For  form  of  notice,  see  Vol.  III.;  and 
for  directions  as  to  the  briefs,  see  ibid. 

5  Ord.  XLI.  46. 

6  1  Ves.  S.  192,  194. 

■^  See  Van  Alst  v.  Hunter,  5  John.  Ch. 
152. 

8  See  Ord.  5  Feb.,  1861,  r.  14.  In  Chan- 
cery, it  is  a  common  practice  for  the  par- 
ties to  agree  that  notes  of  the  evidence 
shall  be  taken  by  a  short-hand  writer  in- 
stead of  the  Judge;  see  ante,  p.  845,  n.  (e). 
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for  his  notes  of  the  trial.^  This  application  is  not  of  course,  but 
must  be  supported  by  a  statement  showing  a  reasonable  gi-ound 
for  questioning  the  verdict.^  If  the  parties  agree  thereto,  the 
Court  will  allow  copies  of  the  Judge's  notes  taken  at  the  trial  to 
be  made  for  the  parties.^  The  evidence  given  in  the  suit  may  be 
refen-ed  to  by  either  party  on  the  application  for  the  new  trial,  al- 
though it  was  not  actually  made  use  of  at  tlie  trial.*  And  any 
facts  upon  which  the  application  is  founded  that  cannot  be  collected 
from  the  Judge's  notes  may  be  proved  by  affidavit ;  ^  and  so  at 
Law,  where  the  new  trial  is  moved  for  on  the  ground  of  the  im- 
proper rejection  or  reception  of  evidence,  or  for  misdirection,  or  on 
account  of  the  verdict  being  against  the  evidence,  no  affidavit  is 
necessary  ;  but  w^here  the  ground  of  the  motion  cannot  be  col- 
lected from  the  Judge's  notes,  an  affidavit  is  necessary  ;  ®  and,  as  a 
general  rule,  affidavits  of  witnesses  examined  at  the  trial  will  not 
be  received  to  explain  or  add  to  their  evidence  given  thereat.'^  At 
Law  the  Judge's  notes  are  conclusive  as  to  the  evidence ;  and  the 
Court  will  not  allow  them  to  be  contradicted,^  even  upon  affidavit ; 
nor  can  affidavits  be  used  to  supply  alleged  omissions  of  evidence 
in  the  Judge's  notes.^ 

Upon  an  apphcation  for  a  new  trial,  the  costs  of  the  previous 
trial  will,  in  general,  be  reserved  until  the  further  hearing ;  ^°  the 
Court  has,  however,  under  the  circumstances  of  the  case,  frequently 
imposed  on  the  applicant  the  condition  of  paying  the  costs  of  the 
previous  trial."  Where  a  new  trial  was  directed  on  those  terms, 
and  the  applicants  did  not  proceed  to  a  new  trial,  it  was  held  that 
they  were  not  compellable  to  pay  such  costs  under  the  order.^^ 

The  following  are  such  of  the  rules  as  to  costs,  on  which  the 
Courts  of  Common  Law  act  in  granting  new  trials,  as  Avould  ap- 
pear to  be  applicable,  in  granting  new  trials  in  Chancery.     A  new 


Cii.  XXVII. 
§4. 


Application 
for  Judge's 
notes  not 
granted  of 
course. 
Evidence  in 
tlie  suit. 


Affidavits  in 
support. 


Costs  of  pre- 
vious trial. 


Terms  as  to 

costs  upon 
which  new 
trial  granted 
at  Law. 


1  Chitty's  Arch.  895. 

2  Morris  t'.  Davies,  .3  Russ.  318;  see 
also  Memorandum,  6  Mad.  58;  Hunger- 
ford  V.  Jagoe,  1  Jo.  &  Lat.  691. 

3  Hargrave  v.  ilargrave,  10  Jur.  957, 
M.  R. 

4  Slaney  v.  Wade,  7  Sim.  595,  618. 

6  See  East  India  Company  r.  Bazett, 
.Jac.  91;  Gibbs  v.  Hooper,  2  M.  &  K.  353; 
Wilson   V.    Beddard,    12    Sim.    28;    Har- 

frave  v-  Hargrave,  13  Jur.  463,  M.  R. ; 
hields  V.  Boucher,  1  De  G.  &  S.  40; 
M'Gregor  v.  Topham,  3  Hare,  488,  490. 
As  to  the  allowance  of  copies  for  counsel 
of  the  short-hand  writers'  notes  of  the  evi- 
dence on  the  trial,  see  Malins  v.  Price,  1 
Phil.  590;  9  Jur.  955. 

6  Chitty's  Arch.  1524;  and  see  ante,  pp. 
1128,  1131,  1132. 

7  Phillips  V.  Hatfield,  10  L.  J.  N.  S. 
•Ex.  33;   8  Dowl.   882;    Edger  v.   Knapp, 

7  Jur.  583,  C.  P. ;  ante,  p.  1133. 


8  R.  V.  Grant,  3  N.  &  M.  106;  and  see 
Gibbs  V.    Pike,  1  Dowl.  N.  S.  409;  9  M. 

6  W.  351;  and  Ord.  5  Feb.,  1861,  r.  14. 

9  Coles  V.  Bullnian,  12  Jur.  586,  C.  P. 

10  O'Connor  v.  Malone,  6  CI.  &  F.  572, 
598;  and  see  Bearblock  r.  Tyler,  Jac. 
571;  White  v.  Li-le,  3  Swanst.  342;  Dun- 
can r.  Varty,  2  Phil.  696;  Corporation  of 
Rochester  v.  Lee,  2  De  G.,  M.  &  G.  427, 
431;  Beames  on  Costs,  157;  Morgan  & 
Davey,  70. 

11  Edwin  V.  Thomas,  2  Vern.  75;  Baker 
V.  Hart,  3  Atk.  542;  Cleeve  v.  Gascoigne, 
Amb.  323,  324;  Standen  v.  Edwards, 
Beames  on  Costs,  Ap.,  No.  17;  and  see 
Earl  Darlington  v.  Bowes,  1  Eden,  270. 

12  Lambert  v.  Fisher,  7  Sim.  525,  527; 
and  see  Howorth  v.  Samuel,  1  B.  &  Aid. 
566;    Joliffe  v.   Mundv,  8  L.  J.  Ex.  100; 

7  Dowl.  225 ;  4  M.  &  W.  502. 
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Where  ver- 
dict was 

against  evi- 
dence. 

Where  costs 
ordered  to 
abide  event. 


What  costs 
are  included. 


trial  will  be  granted  without  costs,  Avhere  it  is  a  matter  of  nght  by- 
reason  of  the  misdirection  or  other  mistake  of  the  Judge,  or  the 
like.^  Where  the  new  trial  is  granted  for  the  misconduct  of  the 
jury,  as  where  the  verdict  is  perverse,  or  the  like,^  the  costs  are 
usually  directed  to  abide  the  event  of  the  second  trial.^  If  a  party 
has  obtained  a  verdict  by  trick,  the  Court  will  gi-ant  a  new  trial 
without  costs,  or  perhaps,  m  a  very  gross  case,  will  oblige  him,  and 
sometimes  his  attorney,  to  pay  the  costs.*  Where  the  plaintiff  had 
a  material  witness  for  the  defendant  concealed  in  his  house,  and 
prevented  him  fi-om  being  served  with  a  suhpoena^  it  was  granted 
without  costs.^  If  granted  on  the  ground  of  surprise  not  fraudu- 
lent, it  seems  to  be  on  payment  of  costs.^  Where  a  new  trial  is 
granted  on  the  ground  that  the  verdict  is  against  evidence,  the 
costs  of  the  first  trial  abide  the  event,  unless  the  Court  other-svise 
orders.'^  Where  the  costs  are  ordered  to  abide  the  event  of  the 
second  trial,  if  the  same  party  succeed  on  both  trials,  he  will  be  al- 
lowed the  costs  of  the  first  as  well  as  the  second  ;  ^  but,  othermse, 
the  costs  of  the  first  will  not  be  allowed.^ 

Where  a  rule  for  a  new  trial  has  been  obtained  on  payment  of 
costs,  there  is  a  broad  distinction  between  these  costs  and  costs  in 
the  cause.  The  former  costs  do  not  include  the  costs  of  the 
pleadings,  or  of  obtaining  admission  of  documents,  or  of  giving 
notice  to  produce,  or  of  the  briefs  :  in  some  cases,  however,  some- 
thing may  be  allowed  for  amending  the  briefs.^°  Where  there  have 
been  two  trials,  and  the  successful  party  is  entitled  to  the  costs  of 
the  second  trial  only,  the  Master,  in  taxing  costs,  may  allow  fees 
on  the  second  trial  with  reference  to  those  given  at  the  first." 
Where  a  party  who  succeeded  on  the  second  trial  was  not  entitled 
to  the  costs  of  the  first  trial,  it  was  held,  that  the  Master  was  right 
in  allowing  the  successful  party  all  such  costs  of  the  fii'st  trial  as 
were  available  for  the  second  ;  ^^  and,  therefore,  that  he  was  right 
in  allowing  the  costs  of  the  briefs,  suhjxjenas,  and  copies  on  the  first 


1  Vale  V.  Bayle,  Cowp.  297;  Harris  v. 
Butterlev,  2  id.  485;  Jackson  v.  Diichaire, 
3  T.  R.  553;  Goodrisht  r.  Saul,  4  id.  359; 
see  Doe  Gilbert  v.  Ross,  7  M.  &  W.  102; 
Edwards  f.  Scott,  2  Sc.  N.  R.  266;  Lord 
V.  Wardle,  3  Ring.  N.  C.  680;  Earl  of 
Macclesfield  v.  Bradlej',  7  M.  &  W.  570; 
ante,  p.  1126. 

2  Ante,  p.  1129. 

3  Hale  I'.  Cove,  1  Str.  642;  Hodgfon  v. 
Barvis,  2  Chit.  268;  Shillitoe  v.  Claridge, 
ib.  425 ;  see  Brown  v.  Clarke,  12  M.  &  W. 
25 ;  7  Jur.  1043,  Ex. 

4  Anderson y.  George,!  Burr.  352;  Tru- 
body  V.  Brain,  9  Pri.  76;  see  Hullock,  391; 
and  ante,  p.  1132. 

5  Bull.  N.  P.  322;  see  Turquand  v. 
Dawson,  1  C.  M.  &  R.  709;  ante,  p.  1132. 

6  Greatwood  v.  Sims,  2  Chit.  269. 


T  17  &  18  Vic.  c.  125,  §  44;  see  Meule 
V.  Goddard,  5  B.  &  A.  766;  Evans  v.  Rob- 
inson, 24  L.  J.  Ex.  212.  As  to  the  mean- 
ing of  "  abide  the  event,"  see  Chittv's 
Arch.  1530. 

8  Trelawnev  v.  Thomas,  1  H.  Bl.  641 ; 
Canham  v.  Fisk,  2  C.  &  J.  126;  ih.  158,  n.; 
Shc-rlock  v.  Earned,  1  Ring.  21;  but  see 
Hudson  t'.  Majoribanks,  8  Moore,  440;  1 
Biug.  393. 

9  Austen  v.  Gibbs,  8  T.  R.  619 ;  Chap- 
man V.  Partridge,  2  B.  &  P.  N.  R.  382; 
Bird  V.  Appleton,  1  East,  111;  Dodd  v. 
Neal,  2  C.  &  M.  225;  Evans  v.  Robinson, 
ubi  su}}. 

i»  Lord  V.  Wardle,  6  Dowl.  174. 

11  Wilkinson  v.  Malin,  2  DowL  65;  Lord 
V.  Wardle,  ubi  sup. 

12  Lambert  v.  Lyddon,  4  D.  &  L.  400. 
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trial,  but  not  the  fees  on  the  briefs,  or  the  consultation  fees,  or  the 
costs  of  serving  the  sicbj^cenas  for  the  first  trial. 

At  Common  Law,  unless  the  new  trial  is  a  matter  of  right,  as 
in  the  case  of  a  misdirection  of  the  Judge,^  it  may  be  directed 
upon  tei-ms  :  such  as,  that  witnesses  infirm,  or  going  beyond  sea, 
may  be  examined  upon  interrogatories,  or  that  their  evidence  may 
be  read  from  the  Judge's  notes  of  the  first  trial ;  ^  that  certain 
documents  may  be  produced  at  the  trial ;  that  certain  facts,  not 
intended  to  be  litigated,  may  be  admitted  ;  ^  or  that  the  party  may 
make  discovery  of  certain  facts  upon  oath. 

The  costs  of  the  application  for  a  new  trial  will,  in  general,  be 
directed  to  follow  the  costs  of  the  new  trial.*  If  the  application 
is  refused,  the  costs  are  not  costs  in  the  cause,  and  cannot  be  re- 
covered by  the  successful  party :  unless  the  motion  is  expressed  to 
be  dismissed  with  costs.^ 

The  form  of  an  issue  cannot  be  changed  upon  a  motion  for  a 
new  trial.  If  the  party  is  desirous  to  question  the  form  of  the 
issue,  he  must  do  so  by  presenting  a  petition  for  a  rehearing  of  the 
decree  or  order  directing  it.®  Where  a  new  trial  is  directed,  it  is 
not  usual  or  necessary  formally  to  set  aside  the  previous  verdict : 
as  no  subsequent  proceedings  can  be  based  upon  it ;  and  it  should 
not  be  given  in  evidence  at  the  subsequent  trial.'' 

Orders  granting  or  refusing  applications  for  new  trials  of  issues 
may  be  reheard,^  and  appealed  from,^  like  other  orders ;  and  where 
the  trial  has  been  had  by  a  jury  before  the  Court  itself,  there  is  the 
same  right  of  appeal  from  any  order  made  by  the  Court,  on  an  ap- 
plication for  a  new  trial,  as  from  any  other  order  of  the  Coui't ;  ^° 
and  it  is  presumed  that  where  the  trial  has  taken  place  before  the 
Court  without  a  jury,  an  appeal  will  lie  from  an  order  of  the  Judge 
before  whom  the  trial  was  had,  granting  or  refusing  the  motion  for 
a  ncAV  trial.^^ 


Temis  on 
which  new 
trial  granted 
at  Law. 


Costs  of  ap- 
plication for 
a  new  trial, 
generally 
follow  costs 
of  new  trial. 


Form  of  issue 
not  changed 
upon  applica- 
tion for  new 
trial. 

"Where  new 
trial  directed, 
previous  ver- 
dict need  not 
be  formally 
set  aside. 

Order  on 
application 
for  new  trial 
may  be  ap- 
pealed trom. 


1  See  Hawtayne  v.  Bourne,  8  M.  &  W. 
265,  n;  Earl  Harborough  v.  Shardlow, 
ibid.;  JIuhoney  v.  Frasi,  1  C.  &  M.  .325; 
1  Dowl.  70;  De  Kernardy  ?).  Harding,  22 
L.  J.  Ex.  340. 

2  Anon.,  2  Chit.  425;  Doe  Gilbert  v. 
Ross  7  M.  &  W.  102;  Anon  ,  7  Jur.  10.38; 
1  D.  &  L.  725. 

8  See  Thwaites  i'.  Sainsburv,  7  Bing. 
437. 

4  Duncrin  v.  Varty,  2  Phil.  696,  700; 
and  see  White  v.  Lisle,  3  Swnnst.  356; 
Beanies  on  Cost-,  157,  n. ;  Locke  v.  Col- 
man,  2  M.  &  (J.  4-2.  48. 

5  White  V.  Lisle,  4  Mad.  214,  220;  and 
see  L)eviu  v.  Lord  Brownlow,  2  Dick. 
796. 

6  White  V.  Lisle,  3  Swanst.  351,  n.  (a); 

VOL.   II. 


1  C.  P.  Coop  t.  Cott.  361 ;  see  also  Legard 
V.  Daly,  1  Ves.  S.  192;  -dnd  post,  Chap. 
XXXIL,  Rehearin(/s  and  Appe<ds. 

"'  O'Connor  n.  Malone,  6  CI.  &  F.  572, 
overruling  Baker  v.  Hart,  3  Atk.  542.  For 
form  of  order,  see  Setoii,  990. 

«  Wliite  V.  Lisle.  3  Swanst.  342. 

9  M'Gregor  v.  Topham,  4  Hare,  162;  3 
H.  L.  Ca.  132. 

10  21  &  22  Vic.  c.  27,  §  3;  see  post, 
Chap.  XXXn.,  liehtarings  and  A/ipenls. 

11  21  &  22  Vic.  c.  27,  §  5;  Curtis  v. 
Piatt,  1  W.  N.  311,  H.  of  L.  In  New  Jer- 
sey, a'ter  a  verdict,  the  question  of  a  new 
tiial  rests  entirely  in  the  discretion  of  the 
Cliiincellor,  and  his  action  is  not  sippeal- 
able.  Black  v.  Lamb,  1  Beasley  (N.  J.), 
108. 
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Ch.  XXVII. 

§5. 


Section  V.  —  Assessments  of  damages  at  Nisi  Prius,  or  at  the 
Assizes,  or  before  the  Sheriff. 


Writ  of  in- 
quirj':  how 
sued  out. 


Form  of  vrrit. 


Teste  and 
return. 


How  pre- 
pared and 
issued. 


When  the  amount  of  damages  is  directed  to  be  assessed  by  a 
jury  before  any  Judge  of  one  of  the  Superior  Courts  of  Common 
Law  at  JVisi  Pr'ms,  or  at  the  Assizes,  or  before  the  sheriff  of  any 
county  or  city,^  the  person  to  whom  such  damages  have  been 
awarded  may  sue  out,  at  the  office  of  the  Clerks  of  Records  and 
Writs,  a  writ  of  inquiry  of  damages.- 

If  the  writ  is  to  be  executed  before  a  Judge  of  Assize,^  it  is 
directed  to  both  the  sherifi'  and  the  Justices  of  Assize  ;  and  after 
reciting  the  order  awarding  damages,  commands  the  sheriff  to 
summon  a  common  or  special  jvxry  before  the  Justices  of  Assize, 
to  inquire  and  assess  the  damages  ;  and  commands  the  Justices  to 
certify  the  inquisition  into  the  Court  of  Chancery,  on  the  day 
named  in  the  writ.^  Where  the  inquiry  is  to  be  had  before  the 
sheriff,  the  writ  commands  him,  by  a  common  or  special  jury,  to 
inquire  what  damages  have  been  sustained,  and  to  return  the  in- 
quisition taken  thereupon  into  the  Court  of  Chancery,  together 
with  the  writ,  on  the  day  therein  named.^  If  the  inquiry  is  to  be 
executed  in  a  county  palatine,  the  writ  is  addressed  to  the  Chan- 
cellor thereof  or  his  deputy,  commanding  him  to  command  the 
sheriff  to  execute  the  writ.® 

The  writ  is  tested  on  the  day  on  which  it  is  issued ;  and  by 
analogy  to  the  practice  at  Law,  may  be  made  returnable,  and  be 
returned,  on  any  day  certain  in  term  or  vacation,  to  be  named  in 
the  writJ  The  return  day  is  usually  the  day  after  that  on  which 
it  is  intended  to  execute  the  writ ;  and  it  must  not  be  before  that 
day.8 

The  writ  is  prepared  by  the  solicitor  of  the  party  entitled  to  sue 
it  out,  or  by  such  party  himself,  where  he  acts  in  person ;  it  is  en- 
grossed on  parchment,  and  must  be  indorsed  Avith  the  name  and 
l)lace  of  business  of  such  solicitor,  and  of  his  agent,  if  any,  or  with 
the  name  and  place  of  residence  of  the  party  so  acting  in  person, 


1  21  &  22  Vic.  c.  27,  §  6,  ante,  p.  1082. 

2  Ord.  XLI.  47. 

8  No  form  is  given  by  tlie  Gen.  Ord.  of 
a  writ  to  be  executed  before  a  Judge  at 
Nisi  Prius;  but  it  is  presumed  tliat,  in 
such  a  c:ise,  the  writ  should  be  directed  to 
him,  in  plnce  of  the  Justices  of  Assize, 
according  to  the  practice  at  Law;  see 
Chitty's  Arch.  986;  Chitiy's  Forms, 
520. 

4  21  &  23  Vic.  c.  27,  §  6;  Ord.  XLI., 


47,  and  Sched.  N.,  No.  14.  For  form  of 
writ,  see  ibid.  ;  and  Vol.  III. 

e  21  &  22  Vic.  c.  27,  §  6;  Ord.  XLI.  47, 
and  Sched.  N.,  No.  11.  For  form  of  writ, 
see  ibid. ;  and  Vol,  III. 

6  See  Ord.  XLI.  47,  and  Sched.  N., 
No.  12.  For  form  of  writ,  see  ibid. ;  and 
Vol.  III. 

T  1  Win.  IV.  c.  7,  §  1;  Chitty's  Arch. 
986. 

8  Ibid. 
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and,  in  either  case,  with  the  address  for  service,  if  any.^  The  writ 
should  also  be  indorsed  with  a  memorandum  of  the  day  on  which 
it  is  to  be  executed.^ 

If  the  writ  is  to  be  executed  before  the  sheriff,  it  must  be  left  at 
the  sheriff's  or  deputy  sheriff's  office,^  at  least  two  days  before 
the  day  on  which  it  is  to  be  executed,  if  it  is  to  be  executed  in  the 
country,  and  at  least  one  day  (but  usually  two  days),  if  it  is  to  be 
executed  in  London  or  Middlesex ;  *  and  the  sheriff  will  thereupon 
summon  a  jury  for  the  execution  of  it.  Where  the  writ  is  to  be 
executed  before  a  Judge  at  JVisi  Prius  or  at  the  Assizes,  it  would 
seem  that,  besides  leaving  the  writ  at  the  sheriff's  or  deputy- 
sheriff's  office,  the  cause  must  be  entered  in  the  same  manner  as  if 
it  were  a  record.^ 

The  rules  in  force  in  the  Courts  of  Common  Law,  relative  to 
notices  of  inquiry,  are  applicable  to  notices  of  inquiry  under  any 
writ  of  inquiry  so  issued.^  The  return  to  the  writ  of  inquiry, 
of  the  verdict  or  inquisition,  is  engrossed  on  parchment,  and 
signed  and  sealed  in  the  name  of  the  sheriff,  and  of  the  jurors.'' 
The  inquisition  and  return  will  be  delivered  at  or  after  the  expira- 
tion of  four  days  from  the  return  day  of  the  inquiry,  on  application 
at  the  office  of  the  sheriff  or  under-sheriff.*  The  writ  of  inquiry, 
with  the  return  thereto,  must  be  filed,  within  ten  days  after  the 
return,  at  the  office  of  the  Clerks  of  Records  and  Writs.^ 

The  Court  has  power  to  set  aside  the  verdict  or  inquisition  on 
any  such  inquiry,  and  to  direct  a  new  inquiry,  in  such  manner, 
and  on  such  terms  as  the  Court  shall  think  fit.^°  The  application 
for  that  purpose  must  be  made  within  ten  days  after  the  filing  of 
the  verdict  or  inquisition,  exclusive  of  any  days  on  which  the  Court 
to  which  such  apj)lication  ought  to  be  made  is  not  sitting.^^  The 
application  is  made  by  motion ;  ^-  and  in  dealing  with  applications 
of  this  nature,  it  is  presumed  the  Court  will  be  guided  by  the 
practice  at  Law  in  like  cases ;  ^^  and  that  where  the  inquiry  has 
been  had  before  a  Judge  of  a  Court  of  Common  Law,  the  practice 
will  be  the  same  as  in  the  case  of  new  trials  of  issues  directed  to 
be  tried  at  Law.^*     At  Common  Law,  an  application  to  set  aside 


How  exe- 
cuted. 


1  Ord.  III.  2,  5,  ante,  pp.  453,  455.  For 
a  form  of  indorsement,  see  Vol.  III. 

2  Chitty's  Arch.  987. 

3  Ante^X,.  466,  n.  ^2). 

4  Chitty's  Arch.  987.  When  the  writ 
is  to  be  executed  in  London,  it  is  left  at 
the  Secondary's  office.  No.  5,  Basinghall- 
street.     Ibid. 

6  See  Chitty's  Arch.  987. 

6  Ord.  XLI.  48.  Fur  the  pr.ictice  at 
Law  as  to  notices  of  inquiry,  see  Chitty's 
Arch.  988;  and  Chitty's  Forms,  512;  and 
as  to  attending  by  counsel,  and  the  man- 
ner in   which   the  writ   is   executed,   see 


Notice  of 
inquiry. 


Return  of 
writ. 


Filing  writ 
and  return. 


Setting  aside 
inquisition. 


Chitty's  Arch.  988-993;  Chitty's  Forms, 
515,  516. 

■^  For  forms  of  inquisition,  see  Ord. 
Sched.  N.,  No.  13;  and  Vol.  IIL 

8  Chitty's  Arch.  993.  As  to  the  course, 
where  the  sheriff  refuses  to  make  his  re- 
turn, see  ante,  p.  470. 

a  Ord.  XLI.  49. 

10  21  &  22  Vic.  c.  27,  §  6. 

11  Ord.  XLI.  50. 

12  For  form  of  notice  of  motion,  see  Vol. 
III. 

13  For  the  practice  at  Law  in  a  like  case, 
see  Chitty's  Arch.  993. 

14  See  ante,  p.  1120  et  seq. 
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quisition. 
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(-osts  of  first 
inquiry. 


an  inquisition,  and  have  a  new  inquiry,  is  looked  upon  as  being  of 
the  same  nature  as  an  ajDpIication  for  a  new  trial.^  Upon  an  ap- 
plication for  a  new  trial  upon  the  ground  that  the  damages  are 
excessive  or  not  sufficient,  it  is  in  general  sufficient  to  produce 
the  under-sheriff's  notes,  verified  by  affidavit.^  If  a  misdirection 
by  the  sheriff  is  relied  on,  the  Court  can  hear  from  counsel  in  the 
cause  a  atatement  of  what  passed  at  the  trial.^  A  motion  to  set 
aside  an  inquiry  for  excess  of  damages  will  not  be  granted,  unless 
a  strong  case  be  made  out.*  Where  the  Court,  upon  application, 
ordered  a  new  inquiry  on  the  ground  that,  as  to  part  of  the  damages 
found,  there  was  no  evidence  to  warrant  the  finding  of  the  jury, 
and  the  defendant,  in  order  to  save  the  expense  of  a  second  in- 
quiry, paid  the  plaintiff  the  whole  of  his  demand,  it  was  held, 
notwithstanding,  that  he  was  not  bound  to  pay  the  plaintiff  the 
costs  of  the  first  inquiry.^ 


Section  VI.  —  Ascertainment  of  Foreign  Law. 


Questions  of 
Foreign  Law 
are  questions 
of  fact,  deter- 
minable by 
evidence. 

Statutory 
facilities  for 
ascertaining 
foreign  law: 
22  &  23  Vic. 
c.  63. 


Conrts  in  one 
part  of  her 
Majesty's 
dominions, 
may  remit  a 
case  for  the 
opinion  of  a 
Court  in  any 
other  part 
thereof,  on  a 
point  of  law. 


We  have  seen  that  questions  of  foreign  law  are  questions  of 
fact :  which  must  be  determined  in  each  case  on  the  evidence 
adduced  in  it.® 

In  order  to  afford  facilities  for  more  certainly  ascertaining  the 
law  administered  in  one  part  of  her  Majesty's  dominions,  when 
pleaded  in  the  Courts  of  another  part  thereof,  it  has  been  enacted 
that  if,  in  any  action  depending  in  any  Court  within  her  Majesty's 
dominions,  it  shall  be  the  opinion  of  such  Court  that  it  is  neces- 
sary or  expedient,  for  the  proper  disposal  of  such  action,  to  ascertain 
the  law  applicable  to  the  facts  of  the  case  as  administered  in  any 
other  part  thereof,  on  any  point  on  which  the  law  of  sitch  other 
part  is  different  from  that  in  which  the  Court  is  situate,  the  Court 
may  direct  a  case  to  be  prepared,  setting  forth  the  facts,  as  these 
may  be  ascertained  by  verdict  of  a  jury  or  other  competent  mode, 
or  may  be  agreed  upon  by  the  parties,  or  settled  by  such  person 
or  persons  as  may  have  been  appointed  by  the  Court  for  that 
purpose  in  the  event  of  the  parties  not  agreeing;  and  uijon  such 
case  being  approved  of  by  such  Court  or  a  Judge  thereof,  they 
are  to  settle  the  questions  of  law  arising  out  of  the  same  on  which 
they  desire  to  have  the  opinion  of  another  Court,  and  pronounce 


1  For  the  grounds  on  which  a  new 
trial  will  be  granted,  see  ante,,  p.  1125, 
ei  seq. 

2  Mevens  v.  Pell,  2  Dowl.  629. 

3  I'er  Coleridge  J.  in  Jones  v.  Lewis,  9 
Dowl.  145. 

*  Loihbury  v.  Brown,  10  Moore,  106. 
As  to   setting  aside   a  perverse  verdict, 


see   Weeding   v.    Mason,   2   C.    B.  N.  S. 
382. 

5  Porter  v.  Cooper,  3  Dowl.  662.  As  to 
the  costs  of  the  first  trial,  where  a  new 
trial  is  gr<inte'J,  see  ante,  p.  1137. 

6  See  ante,  p.  b64,  and  cases  cited  ib.  n. 
(2);  Campion  v.  Kille,  1  McCarter  (N.  J.), 
229. 
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an  order  remitting  the  same,  together  with  the  case,  to  the  Court 
in  such  other  part  of  her  Majesty's  dominions,  being  one  of  the 
Superior  Courts  thereof,  whose  opinion  is  desired  upon  the  law 
administered  by  it  as  applicable  to  the  facts  set  forth  in  such  case, 
and  desiring  it  to  pronounce  its  opinion  on  the  questions  sub- 
mitted to  it  in  the  terms  of  the  Act ;  and  any  of  the  parties  to 
the  action  may  pi'esent  a  petition  to  the  Court  whose  opinion  is 
to  be  obtained,  pra3dng  such  last-mentioned  Court  to  hear  the 
parties  or  their  counsel,  and  to  pronounce  its  opinion  thereon 
in  terms  of  the  Act,  or  to  pronounce  its  opinion  without  hearing 
parties  or  counsel ;  and  the  Court  to  which  such  petition  is  pre- 
sented is,  if  it  thinks  fit,  to  appoint  an  early  day  for  hearing  parties 
or  their  counsel  on  such  case,  and  thereafter  pronounce  its  opinion 
upon  the  questions  of  law,  as  administered  by  it,  which  are  sub- 
mitted to  it  by  the  C/Ourt ;  and  in  order  to  the  pronouncing  such 
opinion  it  is  to  be  entitled  to  take  such  further  procedure  there- 
upon as  to  it  shall  seem  proper.-^ 

Upon  such  ojiinion  being  pronounced,  a  copy  thereof,  certified 
by  an  ofiicer  of  such  Court,  is  to  be  given  to  each  of  the  parties 
to  the  action  by  whom  the  same  shall  be  required,  and  is  to  be 
deemed  and  held  to  contain  a  correct  record  of  such  opinion.^ 

Any  of  the  parties  to  the  action,  after  having  obtained  such 
certified  copy  of  such  opinion,  may  lodge  the  same  with  an  ofiicer 
of  the  Court  in  which  the  action  may  be  depending,  who  may 
have  the  ofiicial  charge  thereof,  together  with  a  notice  of  motion 
setting  forth  that  the  party  will,  on  a  certain  day  named  in  such 
notice,  move  the  Court  to  apply  the  opinion  contained  in  such 
certified  copy  thereof  to  the  facts  set  forth  in  the  case  before 
specified ;  and  the  Court  is  thereupon  to  apply  such  opinion  to  such 
facts,  in  the  same  manner  as  if  the  same  had  been  pronounced  by 
such  Court  itself  upon  a  case  reserved  for  opinion  of  the  Court,  or 
upon  special  verdict  of  a  jury ;  or  such  Court  may,  if  it  thinks  fit, 
when  the  opinion  has  been  obtained  before  trial,  order  such  opin- 
ion to  be  submitted  to  the  jury,  with  the  other  facts  of  the  case, 
as  evidence,  or  conclusive  evidence  as  the  Court  may  think  fit,  of 
the  foreign  law  therein  stated ;  and  such  opinion  is  to  be  so  sub- 
mitted to  the  jury.^ 

In  the  event  of  an  appeal  to  the  House  of  Lords  in  any  such 
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1  22' &  23  Vic.  c.  63,  §  1.  The  word 
"action"  includes  every Juilicial  proceed- 
ing instituted  in  any  Court,  civil,  criminal, 
or  ecclesi;i^tical;  and  tiie  words  "  Superior 
Couris  "  include:  in  lCnc;land,  the  Superior 
Courts  of  Law  at  We>tniinster,  the  Lord 
Chancellor,  the  Lords  .Justices,  the  Master 
of  tlie  Rolls  or  any  Vice-Chancelior,  the 
Judge  of  the  Court  of  Admiralty,  the 
Judge  Ordinary  of  the  Divorce  Court, 
and  the  Judge  of  the  Court  of  Probate; 


in  Scotland,  the  High  Court  of  Justiciary, 
and  the  Court  of  Session  acting  by  either 
of  its  Divisions;  in  Ireland,  the  superior 
courts  of  law  at  Dublin,  the  Master  of  the 
RolU,  and  the  Judge  of  the  .Admiralty 
Court;  and  in  any  other  part  of  lier 
Majesty's  dominions,  the  Superior  Courts 
of  I-aw  orE(|nify  therein.     Jb.  §  5. 

2  22  &  23  Vic.  c.  63,  §  2. 

3  22  &  23  Vic.  c.  63,  §  3. 


House  of 
Lords,  on 
appeal,  may 
adopt  or  re- 
ject opinion. 
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Ch.  XXVII.    action,  it  shall  be  competent  to  bring  under  the  review  of  that 
>._ — ^'. — /   House  the  opinion  so  pronounced  by  any  Court  whose  judgments 
are  reviewable  thereby  ;  and  that  House  may  adopt  or  reject  such 
opinion,  as  the  same  shall  appear  to  it  to  be  well  founded  or  not 
in  law.-' 
^''''''^*^'l"'"e  Under  this  Act,  cases  have  been  sent  by  the  Court  of  Chancery 

Act.  for  the  opinion  of  the  Court  of  Session  in  Scotland,^  and  of  the 

Supreme  Court  (now  High  Court)  of  Judicature  at  Fort  William 
in  Bengal,^  The  Court  of  Chancery  has  declined  to  decide,  on  a 
case  sent  from  Scotland,  whether  an  English  County  Court  would 
have  jurisdiction,  in  a  particular  case,  over  an  English  Friendly 
Society.*  Where  the  Court  directs  a  case  to  be  prepared  and 
settled  by  the  Judge  under  the  above  Act,^  a  certified  copy  of  the 
order  is  left  at  his  Chambers,  and  a  summons  to  proceed  thereon 
is  taken  out  and  seiwed.^  Upon  the  return  of  the  summons,  the 
draft  of  the  case  is  directed  to  be  prepared  and  left,  and  the 
summons  is  adjourned  for  that  purpose.''  When  the  draft  is  ready, 
the  case,  together  with  the  questions  of  law  upon  which  the  opin- 
ion is  desired,  is  settled  at  Chambers,  with  or  without  the  personal 
attention  of  the  Judge.  A  fair  copy  of  the  case,  including  the 
questions,  is  then  made ;  and  is  identified,  by  the  signature  of  the 
Chief  Clerk  to  a  memorandum  at  the  foot  or  in  the  margin  thereof, 
as  being  the  case  remitted,  pursuant  to  the  order.^  The  case,  with 
the  original  order,  or  an  office  copy  thereof  annexed,  is  then  usually 
sent  by  the  person  having  the  conduct  of  the  inquiry  to  some 
practitioner  of  the  Court  whose  opinion  is  to  be  obtained  ;  and 
the  necessary  steps  are  taken  by  him  to  obtain  the  opinion ;  ^  and 
he  returns  a  certified  copy  thereof,^"  when  obtained,  to  the  jjerson 
having  the  conduct  of  the  inquiry.  The  certified  copy  is  then 
filed  at  the  Record  and.  Writ  Clerks'  office.^^  An  office  copy  of 
the  opinion  is  taken  fi'om  that  office ;  and  any  party  to  the  pro- 
ceeding may  move  the  Court,  on  notice,  to  apjoly  the  opinion  to 
the  facts  set  forth  in  the  case.^'-^  If  the  oj)inion  is  required  for  the 
purpose  of  an- inquiry  or  other  proceedings  at  Chambers,  the  office 
copy  of  the  opinion  must  be  produced  there ;  and  the  Chief  Clerk 
will  make  his  certificate  accordingly.^^  ^ 

24  &  25  Vic.        In  order  to  afford  the  like  facihties  for  the  better  ascertainment, 

c.  11.  ' 

1  22  &  23  Vic.  c.  63,  §  4.     The  Privy  6  See  post,  Chap.   XXIX.,  Proceedings 
Council  has  the  like  power  as  to  the  opin-       at  Chambtrs. 

ions  of  Courts  who^^e  judgments  are  re-  "^  For  forms  of  case,  see  Vol.  III. 

viewable  thereby.    Ibid.  8  For  form  of  memorandum,  see  Vol. 

2  Lord  V.  Colvin,  1  Dr.  &  S.  24 ;  6  Jur.       III. 

N.  S.  189;  Seton,  974;  Re  Oswald,  M.  R.,  9  See  ante,  pp.  1142,  1143. 

3  May,  1862.  lo  ]bid. 

3  Login  V.  Princess  of  Coorg,  30  Beav.  n  See  Ord.  I.  35. 

632;  and  see  Seton,  974,  No.  2.  12  22  &  23  Vic.  c.  63,  §  3,  ante,  p.  1143. 

■*  Brodie  v.  Johnson,  30  Beav.  129.  For  form  of  notice  of  motion,  see  Vol.  III. 

5  See  Lord  v.  Colviu,  ubi  suj).  13  Heepost,  Chap.  XXIX.,  Prucetdingsat 

Chambers. 
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in  similar  circumstances,  of  the  law  of  any  foreign  coimtry  or  State, 
with  the  government  of  wliich  her  Majesty  may  enter  into  a  con- 
vention for  the  purpose  of  mutually  ascertaining  the  law  of  such 
foreign  country  or  State,  when  pleaded  in  actions  depending  in  any 
Courts  within  her  Majesty's  dominions,  and  the  converse,  it  has 
been  enacted  that,  if  in  any  such  action,  it  shall  be  the  opinion  of 
the  Court  that  it  is  necessary  or  expedient,  for  the  disposal  of  such 
action,  to  ascertain  the  law  applicable  to  the  facts  of  the  case  as 
administered  in  any  foreign  State  or  country  with  the  government 
of  which  her  Majesty  shall  have  entered  into  such  convention, 
such  Court  may  direct  a  case  to  be  prepared  and  approved,  and 
settle  the  questions  of  law  arising  thereoiit,  in  the  manner  before 
mentioned ;  and  pronounce  an  order  remitting  the  same,  together 
with  the  case,  to  such  Superior  Court  in  such  foreign  State  or  coun- 
try as  shall  be  agreed  upon  in  such  convention,  whose  opinion  is 
desired  upon  the  law  administered  by  such  foreign  Court  as  appli- 
cable to  the  facts  set  forth  in  such  case,  and  requesting  them  to 
pronounce  their  opinion  on  the  questions  submitted  to  them ;  and 
upon  such  opinion  being  pronounced,  a  copy  thereof,  certified  by 
an  officer  of  such  Court,  is  to  be  deemed  and  held  to  contain  a 
coi-rect  record  of  such  opinion.^ 

The  certified  copy  of  the  opinion  of  the  foreign  Court  is  to  be 
filed  in  the  Record  and  Writ  Clerks'  office ;  and  it  is  conceived 
that  the  subsequent  proceedings  will  be  the  same  as  in  the  case  of 
an  opinion  of  a  Court  in  another  part  of  her  Majesty's  dominions;^ 
but  if  the  Court  is  not  satisfied  that  the  facts  have  been  properly 
understood  by  the  foreign  Court,  or  shall,  on  any  ground  whatso- 
ever, be  doubtful  whether  the  opinion  so  certified  does  correctly 
represent  the  foi'eign  law  as  regards  the  facts  to  Avhich  it  is  to  be 
applied,  it  may  remit  the  case,  either  with  or  without  alterations 
or  amendments,  to  the  same  or  to  any  such  Superior  Court  in  such 
foreign  State ;  and  so  from  time  to  time  as  may  be  necessary  or 
expedient.^ 

If  in  any  action  depending  in  any  Court  of  a  foreign  country  or 
State,  with  whose  government  her  Majesty  shall  have  entered 
into  a  convention  as  above  mentioned,  such  Court  shall  deem  it 
expedient  to  ascertain  the  law  applicable  to  the  facts  of  the  case 
as  administered  in  any  part  of  her  Majesty's  dominions,  and  if 
such  foreign  Court  remits  to  the  Court  in  her  Majesty's  dominions 
whose  opinion  is  desired  a  case  setting  forth  the  facts,  and  the 


Ch.  XXVI 
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1  24  &  25  Vic.  c.  11,  §  1.  The  words 
"  action  "  and  "  Superior  Courts,"  in  this 
Act.  liave  the  same  meaninj;  as  in  22  & 
23  Vic.  c  03;  see  on^c,  p.  1H3,  n.  (1);  and 
the  latter  words  include  al-o,  in  a  foreifjfn 
country  or  State,  any  Superior  Court  or 


Courts  which  shall  be  set  forth  in  any 
such  convention  between  her  Mnjesty  and 
the  government  of  such  foreign  country  or 
State.    24  &  25  Vic.  c  11,  §  24. 

2  24  &  25  Vic.  c.  11,  §  2,  &in)ra. 

8  24  &  25  Vic.  c.  11,  §  2. 
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No  conven- 
tiou  j'et  en- 
tered into. 


questions  of  law  arising  out  of  the  same,  on  which  it  desii-es  to 
have  the  opinion  of  a  Court  within  her  Majesty's  dominions,  any 
of  the  parties  to  the  action  may  present  a  petition  to  the  Court, 
whose  opinion  is  to  be  obtained,  praying  such  Court  to  hear  the 
parties  or  their  counsel,  and  to  pronounce  its  opinion  thereon  in 
terms  of  the  Act,  or  to  pronounce  its  opinion  without  hearing 
parties  or  counsel ;  and  such  Court  is  to  consider  the  same,  and,  if 
it  thinks  fit,  is  to  appoint  an  early  day  for  hearing  the  parties  or 
their  counsel  on  such  case,  and  pronounce  its  opinion  upon  the 
questions  of  law  as  administered  by  it  which  are  submitted  to  it 
by  the  foi*eign  Court ;  and  in  order  to  its  pronouncing  such  opin- 
ion the  Court  is  to  be  entitled  to  take  such  further  procedure 
thereupon  as  to  it  seems  proper ;  and  upon  such  opinion  being  pro- 
nounced, a  copy  thereof,  certified  by  an  officer  of  such  Court,  is  to 
be  given  to  each  of  the  parties  to  the  action  by  whom  the  same 
may  be  required.^ 

As  before  stated,^  it  is  believed  that  no  convention  has  yet  been 
entered  into  under  this  Act,  with  any  foreign  country  or  State; 
and,  consequently,  the  Act  is  at  present  in  abeyance. 


Section  VII.  —  Further  Searing  after  the  Trial. 


Further  hear- 
ing. 


Order  to  set 
down. 


If  the  order  for  the  trial  of  a  question  of  fact  has  been  made 
before  the  hearing,  the  cause  must  be  brought  to  a  hearing  in  the 
usual  way ;  and  the  verdict  upon  the  trial  mil  fonn  part  of  the 
evidence  ;  ^  but  if  the  trial  or  assessment  of  damages  has  been  di- 
rected at  the  hearing,  the  cause  must  be  set  down  for  further  hear- 
ing ^  before  the  Judge  to  whose  Court  the  cause  is  attached.^ 

The  party  desiring  to  set  it  down  must,  if  the  cause  is  attached 
to  the  Court  of  one  of  the  Vice-Chancellors,  present  a  petition  of 
course  to  the  Lord  Chancellor,  or,  if  to  the  Rolls'  Court,  to  the 
Master  of  the  Rolls,  praying  that  it  may  be  so  heard.^  The  peti- 
tion is  left  at  the  Order  of  Course  seat  in  the  Registrars'  oflice,  or 
at  the  oftice  of  the  Secretary  at  the  Rolls,  as  the  case  may  be;  and 
the  order  to  set  the  cause  down  will  be  thereupon  drawn  up.     If 

and  sanction  of  it  by  the  Court,  cnn  estab- 
lish nothing  in  the  case.  Allen  v.  Blunt, 
3  Stoiy,  746,  747.  For  form  of  order, 
directing  motion  for  iijunction  to  stand 
over  till  after  trial,  and  then,  by  consent, 
be  turned  into  a  motion  for  decree,  see 
Seton,  869,  Xo.  7. 

4  See  Seton,  971,  992-994. 

5  Ord.  VI.  5. 

6  Old.  XXI.  9.  Causes  are  thus  set 
down  to  be  heard  on  further  direciions. 
For  form  of  petition,  see  Vol.  III. 


1  24  &  25  Vic.  c.  11,  §  3. 

2  Ante,  p.  864,  n.  (2). 

3  It  can  never  be  known  what  effect  is 
given  to  the  verdict,  or  whether  any  is 
given  to  it,' until  the  subsequent  hearii;g 
upon  the  merits,  and  a  dicree  rendered 
thereon  by  the  Court.  Until  the  verdict 
has  been  sanctioned  and  established  by 
the  Court,  it  is  no  proof  of  any  fact,  but 
that  it  was  actually  rendered  in  the  case, 
and  not  proof  of  the  facts  fouiid  thereby. 
The  verdict,  independent  of  the  adoption 
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the  cause  is  attached  to  one  of  the  Vice-Chancellors'  Coiu'ts,  it 
will  be  set  down  forthwith ;  if  to  the  Rolls'  Court,  the  order  must 
be  subsequently  left  for  that  purpose  at  the  Order  of  Course  seat 
in  the  Registrars'  office.^  The  order  in  either  case,  must  be  served 
on  the  solicitor  of  the  other  parties,  or  on  any  of  the  parties  them- 
selves who  act  in  person,^  in  the  same  manner  as  a  proceeding 
which  does  not  require  personal  service.^ 

Before  the  hearing,  a  copy  of  the  decree,-  and  of  the  record  and 
verdict  thereon,  must  be  left  with  the  Under  Secretary  at  the 
Rolls,  or  with  the  Usher  of  the  Vice-Chancellor,  as  the  case  may 
be,  for  the  Judge.*  The  cause  may  be  set  down  as  soon  as  the 
trial  has  taken  place.^ 

The  Court  may  not  stay  the  further  hearing  of  the  cause  because 
an  appeal  from  an  order  refusing  a  new  trial  is  pending.'^ 

The  decree  of  the  Court  at  the  further  hearing''  is  usually  in 
accordance  with  the  finding  of  the  Court  or  jury  upon  the  ques- 
tion of  fact,  or,  if  there  have  been  more  trials  than  one,  with  the 
last  finding.^  The  Court,  however,  will,  even  then,  if  it  thinks 
that  the  question  of  tact  has  not  been  satisfactorily  determined  at 
the  trial,  direct  a  new  trial  or  new  issue,  in  such  form  as  may  suit 
the  justice  of  the  case ;  ^  or  give  a  decision  contrary  to  the  verdict.^" 
Thus  in  Armstrong  v.  Armstrong^^^  Sir  John  Leach  M.  R.,  without 
directing  a  new  issue,  decided  at  once  against  the  parties  in  whose 
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1  Reg.  Regul.  15  March,  1860,  rr.  1,  9. 

2  See  Rraiihwaite's  I'r.  438. 

3  See  ante,  pp.  453-455;  Ord.  III.  4,  6; 
XXXVII.  2. 

4  1  Harr.  byNewl.  508. 

6  Rodgers  v.  Nowell,  6  Hare,  338.  For 
directions  as  to  counsel's  briefs,  see  Vol. 
III. 

6  McGregor  v.  Tophain,  4  Hare,  162. 

7  See  ;;os'.  Chip.  XXX.,  Fuither  Corh- 
sideration.  For  forms  of  orders,  see  Seton, 
971,  972,  992.993. 

8  See  Hoffmiin  v.  Smith,  1  Md.  475.  In 
Mas-achusetts,  the  finding  of  the  jury 
upon  the  issue  submitted  to  them,  if  not 
set  aside  for  good  cause  sliowii,  will  be 
regarded  as  settling  the  facts  in  issue  con- 
clusively- Franklin  v.  Greene,  2  Allen, 
519.  So  in  Virginia,  P:iul  v.  I'aul,  2  Hen. 
&  M.  525;  Fitzliugh  v-  Fitzhugli,  11  Grat- 
tan(Va.),  210.  So  in  Missouri,  O'Bryne 
r.  O'Brvne,  13  Jliss.  16.  So  in  New  York, 
Griffith"  V.  Griffith,  9  Piiige,  315.  See 
Dodge  V.  Griswolil,  12  N.  H.  573;  McDan- 
iel  V.  Marygold,  2  CI  irke  (Iowa),  500;  Hal- 
comb  V.  Managers  New  Hope  D.  B.  Co.,  1 
Stockt.  (N.  J.)  457;  Carter  v.  Campbell, 
Gilmer,  159;  Cark  v.  Society,  45  N.  H. 
331.  If  an  issue  is  directed  in  a  Chancery 
suit  at  11  time  or  stage  in  the  progress  of 
the  suit,  when,  on  the  state  of  the  proofs, 
the  bill  ought  to  have  been  dismissed; 
even  if  a  verdict  is  found  for  the  plaintiff, 


the  bill  shall,  notwithstanding,  be  dis- 
niissed  at  the  hearing.  Smith  v.  Betty, 
11  Grattan  (V^a),  752. 

'J  See  Pdaikburn  v.  Gregson,  1  Bro.  G.  C. 
420,  423,  424. 

1"  Such  is  the  rule  in  some  other  Courts, 
see  U.  States  v.  Sam])eryac,  1  Hemp.  118; 
Scheetz's  Ap.  35  Penn.  (State)  88;  Sibert 
V.  McAvov,  15  111.  106;  Love  ».  Braxton, 
5  Call,  537;  Allen  v.  Blunt,  3  Storv,  746, 
747;  Freeman  v.  Staats,  1  Stockt.  (N.  .1.) 
821.  A  verdict  upon  an  is«ue  ordered  by 
a  Court  of  Equity,  is,  in  no  just  sen«e, 
final  upon  the  facts  it  finds,  or  binding 
upon  the  judgment  of  the  Court.  The 
Court  may  at  its  pleasure  set  it  aside,  and 
grant  a  new  trial,  or,  disregarding  it,  may 
proceed  to  hear  the  cau<e  and  decide  in 
contradiction  to  the  verdict;  or  it  may 
adopt  the  verdict,  sub  modo^  and  give  it  a 
liuiited  effect  only.  StTv  .1.  in  Allen  v. 
Blunt,  3  Storv,  740;  see  Adams  v.  Scale, 
33  Vt.  538.  The  fsict  that  the  Chancellor 
informed  his  conscience  by  a  venlict,  in  a 
case,  where  there  was  no  need  of  a  jury, 
does  not  vitiate  a  decree.  ■  Pfeiffer  v. 
Piehn,  13  Cal.  643.  Ami  it  is  too  late  to 
object  on  error  that  there  was  no  fnrmal 
order  directing  an  issue,  and  that  the  Cmirt 
had  without  such  order  considered  the 
finding  of  the  jury.  Williams  v.  Bishop, 
15  III.  5.33. 

11  3  M.  &  K.  45,  62,  68. 
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Ch.  XXYII. 
§7. 


If  issue  has 
not  been 
tried,  Court 
will  direct 
trial  to  take 
place. 


Effect  of  com- 
promise, sub- 
ject to  opin- 
ion of  the 
Court. 


Costs  of 
issue : 


When  they 
follow  the 
event. 


Exceptions 
in  the  case  of 
an  heir-at- 
law. 


In  what 
cases  heir 
will  not  have 
his  costs ; 


fiwov  the  verdict  was  found,  and  his  Honor's  decision  was  sup- 
ported, npon  appeal,  by  Lord  Brougham  ;  but  it  is  right  to  observe 
that,  in  that  case,  the  issues  appear  to  have  been  so  framed  that 
the  verdict  threw  very  Uttle  light  upon  the  question  which  it  was 
important  to  decide,  and  the  whole  matter  was  before  the  Court 
with  sufficient  precision  to  enable  it  to  come  to  a  decision  without 
another  reference  to  a  jury.  Where  also,  in  a  suit  for  specific  per- 
fomaance,  the  agreement  found  by  the  jury  was  of  such  a  nature 
that  the  Court  would  not  enforce  it,  the  bill  was  dismissed.^ 

If,  after  a  question  of  fact  has  been  directed  to  be  tried,  the 
cause  is  brought  on  for  further  hearing,  and  it  appears  that  the 
parties  have  not  gone  to  trial,  the  Court,  if  it  is  dissatisfied  with 
the  grounds  upon  which  the  trial  was  not  suffered  to  take  place, 
will  still  direct  it  to  be  tried.  Thus,  where  an  issue  was  directed 
to  try  the  validity  of  a  debt  claimed  against  a  testator's  estate,  and, 
at  the  trial  of  the  issue,  the  executor  entered  into  a  compromise 
with  the  debtor,  subject  to  the  opinion  of  the  Court :  upon  the 
case  coming  on  again  for  hearing,  Sir  William  Grant  M,  R.,  being 
of  opinion  that  the  compromise  was  improper,  directed  the  parties 
to  proceed  to  try  the  issue  :  the  executor  paying  all  the  costs  of 
the  former  proceedings  at  Law.^ 

The  costs  of  an  issue  are  in  the  discretion  of  the  Court,^  and  do 
not  follow  the  verdict  as  a  naatter  of  course.*  In  general,  they  -ooll 
only  be  disposed  of  at  the  further  hearing  of  the  cause. ^  If"  how- 
ever, the  issue  has  been  directed  on  an  interlocutory  application, 
they  may  be  disposed  of  pre'v'iously.^ 

But  althoxigh  the  costs  of  an  issue,  directed  by  the  Court,  are 
said  to  be  discretionary,  the  general  rule  of  the  Court  in  awarding 
them  is,  that  they  follow  the  event,  and  are  given  to  the  success- 
ful party.''  This  rule,  however,  is  liable  to  exceptions;  thus,  in  the 
case  of  ^  bill  to  establish  a  will  against  an  heir-at-law,  he  has  a 
right  to  be  satisfied  how  he  is  disinherited  ;  and  if  an  issue  is  di- 
rected to  try  the  will,  he  will  have  his  costs,  although  the  Avill  is 
established  :  unless  there  are  any  special  circumstances  in  the  case 
which  will  induce  the  Court  to  refuse  them.*  The  most  usual  case 
for  refusing  an  heir-at-law  his  costs  of  an  issue,  is  where  he  sets 


i  Morrison  v.  Barrow,  1  De  G.,  F.  &  J. 
633. 

2  Legh  i:  Hollowaj%  8  Ves.  213. 

8  2  Harr.  ed.  Newl.  570;  Decker  v. 
Ca-ikey,  2  Green.  Ch.  446. 

■*  See  Seton,  it78;  Corporation  of  Roch- 
ester V.  Lee,  2  De  G.,  M.  &  G.  427,  431 ; 
Stacev  V.  Spratlev,  4  De  G.  &  J.  199;  5 
Jur.  N.  S.  503;  and  see  post,  Chap.  XXXI., 
Costs. 

6  Standen  v.  Edwards,  1  Ves.  J.  133, 
135;  Boyse  v.  Colclough,  1  K.  &  J.  124, 


6  Duncan  v.  Vart}',  2  Phil.  696,  over- 
ruling Malins  v.  Price,  2  Co'l.  l&O;  9  Jur. 
650;  Rigbv  v.  Great  Western  Railway 
Company,  "14  Jur.  710,  712,  V.  C.  W. 

7  Beames  on  Costs,  187;  Morgan  & 
DMvev,  69. 

8  Berney  v.  Eyre.  3  Atk.  387;  Wright  r. 
Wriglit,  5  Sim.  449  ;  see  also  Webb  v. 
Claverden,  2  Atk.  424;  Crew  v.  .Jolliff, 
Prec.  ill  Ch.  93;  Wilson  v.  Metcalf,  3  Mad. 
45;  Grove  v.  Young,  5  De  G.  &  S.  38,40; 
Stacev  V.  Sprillev,  4  De  G.  it  J.  199;  5 
Jur.  X.  S.  503. 
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tip  insanity  anrl  fails  to  prove  it :  in  such  cases,  the  heir  is  not  con-    Ch.  XXVII. 
sidered  entitled  to  his  costs  of  the  issue  ;  ^  he  has,  however,  been   ^  _       '  _ . 
allowed  them  even  in  such  a  case.^    In  some  cases,  the  Court  has  or  will  be 
gone  the  length  of  compelling  an  heir  to  pay  the  costs  of  an  issue,  pay?hem  *° 
but  it  must  be  a  very  strong  case  to  induce  the  Court  to  do  so  : 
such  as  misconduct,^  the  spoliation  or  secreting  of  a  will,*  or  where 
he  vexatiously  contests  the  will,  by  setting  up  a  case  of  insanity, 
knowing  that  the  devisor  was  perfectly  sane.^     The  Court  will, 
however,  on  the  ground  of  vexation,  decree  the  costs  of  an  issue  ' 
against  an  heir  who  foils,  where  he  himself  has  filed  the  bill  to  set 
aside  the  will  for  insanity,  instead  of  proceeding  by  ejectment ;  ® 
and  it  seems  that,  even  where  the  heir  could  not  have  proceeded 
by  ejectment,  in  consequence  of  outstanding  terms,  and  the  Court, 
for  that  reason,  dismisses  the  bill  without  costs,  it  still  will  order 
him  to  pay  the  costs  of  the  issue. 

Where  a  new  trial  has  been  directed  in  consequence  of  the  mis-  Costs  of  first 
direction  of  the  Judge,^  or  the  miscarriage  of  the  jury,^  no  order 
will  in  general  be  made  as  to  the  costs  of  the  previous  trial.  The 
order  on  a  further  hearing  cannot  be  appealed  fi-om  on  the  ground 
that  the  findings  are  wrong ;  the  proper  course  is  to  move  for  a 
new  triaL^° 

1  White  V.  Wilson,  13  Yes.  87,  92;  Smith  7  Tatham  v.  Wright,  2  R.  &  M.  1,  32. 
V.  Dparmer,  3  Y.  &  J.  278.  8  Bearblock  v.  Tavlor.  Jac.  571 ;  White 

2  Roberts  v.  Kerslake,  1  K.  &  J.  751.  v.  Lisle,  3  Swanst.  342,  343;  Corporation 

3  Middleton  v.  Middleton,  5  De  G.  &  S.  of  Rochester  v.  Lee,  2  De  G.,  M.  &  G.  427, 
656.  431. 

^  Bertiey  v.  Eyre,  3  Atk.  387.  '•>  Duncan  v.  Vartv,  2  Phil.  696,  700. 

5  White  V.  Wilson,  ubl  sup.  lo  Fernie  v.  Young,  L.  R.  1  H.  L.  Gas. 

6  Webb  V.  Claverden,  nbi  sup.;  Scaife       63;  12  Jur.  N.  S.  437. 
V.  Scaite,  4  Russ.  309 ;  Swinfeu  v.  Swinfen, 
27  Beav.  148. 
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CHAPTER   XXVIII. 

PROCEEDINGS    UNDER    DECREES    FOR   A   PARTITION,   TO    SETTLE 
BOUNDARIES,    AND    TO    ASSIGN   DOWER. 

Section  I.  —  Proceedings  under  Decrees  for  a  Partition. 


Partition:  in 
what  manner 
effected. 


By  commis- 
sion. 


N  the  case  of  the  partition  of  an  estate,  where  the  titles  of  the 
parties  are  in  any  degi'ee  compHcated,  the  difficulties  which 
occurred  in  proceeding  at  Common  Law  led  to  apj^lications  being 
made  for  that  purpose  to  Courts  of  Equity  ^  where  the  object  is 
effected  by  first  ascertaining  the  rights  of  the  several  persons  in- 
terested, and  then  making  a  partition  of  the  estate  according  to 
such  rights.^     Formerly,  a  commission  was  always  issued  to  make 


1  Thayer  v.  Lane,  Harring.  Ch.  247; 
Dinckle  v.  Timrod,  1  Desaus.  109.  In 
Massachusetts,  there  is  no  general  jurisdic- 
tion in  Equity  to  make  partition  of  lands, 
there  being  a  complete  and  adequate 
remedy  at  Common  Law.  Whiting  v. 
Whiting,  15  Gray,  503.  But  all  persons 
who  ai'e  interested  as  joint  tenants,  ten- 
ants in  common,  or  otherwise,  in  any 
mill-privilege,  water-right,  or  other  incor- 
poreal hereditament,  may  be  compelled«to 
divide  the  same,  either  by  suit  in  Equity, 
in  the  Supreme  Judicial  Court,  or  in  the 
manner  provided  for  the  division  of  land  in 
the  Courts  of  Common  Law.  In  the  latter 
case,  the  conmii'^sioners  appointed  to  make 
partition  shall  set  forth  in  their  return  the 
best  method  of  setting  off  to  the  several 
parties  their  respective  shares,  or  interests, 
and  thereupon  the  Court  may  require  the 
parties  interested  to  perform  such  acts  as 
justice  and  equity  inay  require,  and  may 
make  all  such  orders  and  decrees  in  the 
premises,  according  to  the  course  of  pro- 
ceedings in  Equity,  as  may  be  necessary  to 
do  justice  between  the  parties;  and  under 
these  provisions,  partition  maj'  be  made  of 
the  water  of  a  natural  stream  not  navi- 
gable, the  banks  of  which  are  owned  by 
different  riparian  proprietors.  Genl.  Sts. 
c.  136,  §§  77,  78  ;  see  Hodges  v.  Pingree,  10 
Gray,  14.  As  to  tlie  Equit}'  jurisdiction  in 
other  States  and  Courts  in  cases  of  parti- 
tion, see  Mundy  v.  Mundy,  4  Sumner's 
Ves.  122,  note  (6);  Graham  on  Jurisdic- 
tion (ed.  1839),  364,  365;  Hewitt's  Case, 
3  Bland,  184;  Fisher  v.  Hopper,  2  Head 
(Tenn.),  253  ;  Miller  v.  Chittenden,  2 
Clarke  (Iowa),  315;  Althause  v.  Kadde,  3 


Bosw.  (N.  Y.)  410;  Page  v.  Webster, 
8  Mich.  263;  Matthews  v.  Matthews,  1 
Edw.  Ch.  568;  Cheeseman  v.  Thorne,  1 
Edw.Ch.  629;  1  Story  Eq.  Jur.  §  646  ttseq. ; 
4  Kent  ( nth  ed. ),  364,  365,  and  notes ;  Cole- 
man v.  Hutchinson,  3  Bibb,  209.  In  Mas- 
sachusetts, Maine,  New  Hampshire,  Ohio, 
Illinois,  Georgia,  and  probablv  in  most  of 
the  other  States,  partition  may  be  obtained 
by  petition  to  the  Courts  of  Law  without 
suit.  See  4  Kent  (11th  ed. ),  364,  and  n  -tes ; 
Morrill  v.  Morrill,  5  N.  H.  134.  Partition 
may  also  be  effected  in  New  Hampshire  by 
petition  in  Equity.  Whitton  v.  Whitton, 
38  N.  H.  127  In  New  York,  the  Court  of 
Chancer}'  had  a  concurrent  jurisdiction 
with  the  Courts  of  Law,  in  suits  for  parti- 
tion, and  an  objection  in  Chancery,  that  a 
perfect  remedy  may  be  obtained  at  Law, 
could  not  be  sustained.  Jenkins  v.  Van 
Shaack,  3  Paige,  245.  So  in  New  Jersej-. 
Hartshorne  v.  Hartshorne,  1  Green  Ch.  349 ; 
Hay  V.  Estell,  3  C.  E.  Green,  251.  The 
advantages  of  proceeding  in  Equity  for 
partition  rather  than  at  Law,  are  set  forth 
and  illustrated  by  Mr.  Justice  Story,  in  1 
Story  Eq.  Jur.  Ch.  14,  §  653  tt  seq. 

2  Agar  V.  Fairfax,  17  Ves.  552;  Ld.  Red. 
120.  By  3  &  4  Will.  IV.  c.  27,  §  36,  the 
writ  of  partition  at  Law  is  abolished.  As  to 
partition  in  Equity,  see  Seton,  574  et  seq.  ; 
2  L.  C.  Eq.  394  'et  seq. ;  Story  Eq.  Jur. 
§  646  et  seq. ;  and  see  6  Jarm.  Conv.  by 
Sweet,  586  et  seq. ;  Sugd.  Po  w.  386  et  seq. ; 
Smith's  Comp.  680-685.  As  to  copyholds, 
see  4  &  5  Vic.  c.  35,  §  85 ;  and  as  to  par- 
titions, reserving  the  minerals,  see  25  &  26 
Vic.  0.  108. 
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the  partition  required ;  and  upon  the  return  of  the  commission, 
and  confirmation  of  the  return  by  the  Court,  the  partition  was 
finally  completed  by  mutual  conveyances,  of  the  allotments  to  the 
several  parties ;  ^  except  in  the  case  of  an  advowson  :  for  there 
the  practice  has  always  been  to  direct  a  partition  by  the  decree.^ 
Now,  however,  the  partition  is  more  usually  made  in  Chambers ; 
but  sometimes  at  the  hearing ;  ^  and  where  a  commission  is  directed, 
liberty  is  sometimes  reserved  to  the  parties,  before  the  commission 
is  issued,  to  carry  in  a  scheme  for  the  partition  before  the  Judge 
in  Chambers.* 

When  the  j^artition  is  to  be  made  by  commission,  and  the  title 
of  the  plaintiff  and  of  all  the  other  jiarties  is  clear  upon  the 
record,  the  Court  will,  at  the  original  hearing,  order  a  commission 
of  partition  to  issue,  in  the  first  instance,  without  any  previous 
inquiry.^  If  the  titles  are  not  clear,  the  Court  will  direct  an  in- 
quiry as  to  them.®  The  plaintifi"  must,  however,  state  upon  the 
record  his  own  title  and  the  titles  of  the  defendants ;  and  must 
show  that  he  and  the  defendants  are  among  them  entitled  to  the 
whole  estate.'^     If  necessary,  the  Court  will  direct  an  inquiry  to 


Ch.  XXVIII. 
§1. 


In  Chambers, 
or  at  the 
hearing. 


By  commis- 
sion: 

Commission 
may  be  di- 
rected by 
original  de- 
cree; or  after 
an  inquiry. 


1  Ld.  Rd.  120.  In  certain  cases,  the  In- 
closure  Commissioners  have  jurisdiction. 
11  &  12  Vic.  c.  99,  §  13;  20  &  21  Vic.  c. 
■31,  §§  7,  8;  see  al^o  8  &  9  Vic.  c.  118, 
§  90;  Cooke  on  Inclosures,  142-143. 

2  IJodicoate  v.  bteers,  1  Diclc.  69;  John- 
stone V.  Baber,  22  Beav.  562;  6  De  G.,  M. 
&  G.  439;  2  Jur.  N.  S.  1053;  Setou,  585- 
588. 

3  Stanley  v.  Wrigley,  3  Sm.  &  G.  18,  20 ; 
1  Jur.  N.  t).  695;  Siiepherd  v.  Churchill, 
25  Beav.  21;  Bowles  v.  Rump,  9  W.  K. 
370,  V.  C.  S.  In  Howard  v.  Barnwell,  1 
N.  R.  172,  the  Lords  Justices  intimated  an 
opinion  that,  where  an  infant  is  a  party,  a 
commission  should  issue.  See,  huwever, 
Seton,  572,  576;  and  Clarke  v.  Clayton,  2 
Gitf.  333;  6  Jur.  N.  S.  1238;  Greenwood 
V.  Percy,  26  Beav.  572.  For  forms  of  de- 
crees for  a  partition  at  the  hearing,  and  in 
Chambers,  see  Seton,  571,  572. 

*  Seton,  572. 

6  Bhelps  V.  Green,  3  John.  Ch.  302. 

6  The  estiite  and  interest  of  the  p:irties 
must  be  ascertained  before  a  commission  i* 
awarded  to  make  partition.  Fhelps  v. 
Green,  3  John.  Ch.  302;  see  Larkin  v. 
Mann,  2  Paige,  29;  Hamilton  v.  Morris,  7 
Paige,  39.  Where  the  title  is  denied,  or 
suspicious.  Courts  of  Equity  will  not  inter- 
fere until  the  part\'  seeking  a  partition  has 
had  an  opportunity  to  trv  liis  title  at  Law. 
See  4  Kent  (lltli  ed.),  364,  365;  Manners 
V.  Manners,  1  Green  Ch.  384;  Lucas  v. 
King,  2  Stockt.  (N.  J.)  277;  Hay  r.  Kstell, 
3  C.  E.  Green,  251;  Wells  v.  Beall,  2  Gill 
&  J.  468  ;  Straughan  v.  Wright,  4  Rand. 
494;  Stuart  »  Colter,  4  Rnnd.  74;  Wilkin 
V.  Wilkin,  1  John.  Ch.  Ill;  Phillips  v. 
Thompson,  1  John.  Ch.  132 ;  Coxe  v.  Smith, 


4  John.  Ch.  271 ;  Phelps  v.  Green,  3  John. 
Ch.  302;  Martin  v.  Smith,  Harper  S.  C. 
106;  Jenkins©.  Van  Sliaack,  3  Paige,  245; 
Hitchcock  V.  Skinner,  1  Hoff.  Ch.  21; 
Cla|)p  V.  Bromagham,  9  Cowen,  530;  Mo- 
hawk Bridge  Case,  6  Paige,  563;  Jarrett 
V.  \VU\te,  3  Ired.  Ch.  131;  Brurton  v.  Rut- 
land, 3  Humph.  435;  Pierpont  v.  Fowle,  2 
Wood.  &  M.  23,  36,  37.  It  the  right  of  the 
plaintiff  is  not  admitted  by  the  answer,  he 
IS  bound  to  make  such  proof  of  title  as 
would  entitle  him  to  recover  in  ejectment. 
Larkin  v.  Mann,  2  Paige,  27,  28.  If  an 
issue  of  fact  is  joined,  the  Court  may 
award  a  feigned  issue  tor  the  trial  thereof. 
Ibid.  Equity  has  not  jurisdiction  to  try 
the  legal  title  to  lands.  Manners  v.  Man- 
ners, 1  Green  Ch.  384;  Obert  v.  Obert,  2 
Stockt.  (N.  J.)  98.  Where  the  question 
arises  on  an  equitable  title,  set  up  by  the 
defendant,  Chancery  must  deciue  on  the 
title.  Coxe  v.  Smith,  4  John.  Ch.  271; 
Lucas  V.  King,  2  Siockt.  (N.  J.)  277;  see 
Hitchcock  V.  Skinner,  1  Huff.  Ch.  21.  A 
single  recovery  in  ejectment,  if  not  further 
•  controverted  at  Law,  is  a  sutficient  estab- 
lishment of  the  title  at  Law  upon  a  bill  for 
partition.  Obert  v.  Obert,  1  Beasley  (N. 
J.),  423. 

■?  See  Larkin  v.  Mann,  2  Paige,  27.  The 
Master's  report  shoul  1,  as  far  as  practicable, 
give  an  abstract  of  the  conveyances  ot  the 
several  undivided  shares  or  interests  of 
the  parties  in  the  premises  from  the  time  the 
several  shares  were  united  in  one  common 
source.  Hamilton  v.  Morns,  7  Paige,  39. 
And  the  Master  should  require  the  plain- 
tiff to  trace  his  title  to  the  common  source 
of  title  of  the  tenants  in  common.  Hamil- 
ton V.  Morris,  svjjra. 
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§1. 


Commission 
generally 
ordered  by 
same  decree 
as  inquirj'; 


But  some- 
times not  till 
further  con- 
sideration. 


Several  com- 
missions. 


Commission: 
by  whom 
prepared. 

To  whom 
directed. 


How  sued 
out. 


ascertain  the  shares  in  which  they  are  so  entitled ;  and  then  order 
a  partition  according  to  the  rights  of  all  or  such  of  them  as  appear 
entitled :  dismissing  the  bill  as  against  those  who  do  not  aj^pear 
to  have  any  right.^  The  Court  will  not,  however,  grant  such  a 
reference,  in  order  to  enable  the  plaintiff  to  complete  his  own 
title.2 

Where  the  Court  directs  such  inquiries  by  the  decree,  it  gen- 
erally goes  on,  by  the  same  decree,  to  order  a  partition  to  take 
place,  in  the  shares  to  which  the  parties  are  certified  to  be  entitled, 
and  the  commission  to  issue ;  but  further  consideration  should  be 
adjourned,  in  case  all  parties  interested  are  not  parties  to  the  suit.^ 
The  Court,  however,  sometimes  abstains  from  ordering  the  com- 
mission to  issue  until  the  cause  comes  on  for  further  consideration  J 
though  this  should  not  be  done  except  in  special  cases,  in  conse- 
quence of  the  delay  and  expense  it  will  occasion. 

Where  more  than  one  commission  is  required,  it  may  be  ordered 
or  pro^dded  for  by  the  original  decree ;  or  a  subsequent  order  for  it 
may  be  obtained  on  summons  in  Chambers.^ 

The  commission  is  usually  prepared  and  sued  out  by  the  solici- 
tor ®  of  the  plaintiff;  but  if  he  neglects  so  to  do,  the  defendant 
may  obtain  an  order  that  he  may  be  at  liberty  so  to  sue  it  out.'' 

The  names  of  the  commissioners  should  be  agreed  upon  be- 
tween the  parties,  who  join  and  strike  names.  Each  party  appear- 
ing by  a  sej^arate  solicitor  is  entitled  to  name  four  commissioners ; 
but  two  only  of  each  set  of  four  can  be  retained ;  and  not  less 
than  four  names  will  be  inserted  in  the  commission,^  unless  the 
Coiu't  or  Judge  otherwise  directs.^  If  the  parties  cannot  agree 
upon  the  names,  the  Judge  at  Chambers  will  determine  who  shall 
be  named,  on  a  summons  being  taken  out  for  that  purpose.^"  To 
save  expense,  however,  it  is  very  common  for  the  parties  to  agree, 
amongst  themselves,  upon  two  persons  to  act  as  commissioners : 
in  which  case,  two  fictitious  names  must  be  added,  so  as  to  presei-ve 
the  form  of  the  WTit.^^ 

The  commission  will  be  sealed  at  the  Record  and  Writ  Clerks' 
office,  on  production  of  the  decree  or  order  directing  it  to  issue, 


1  Per  Lord  ElJon,  in  Agar  i:  Fairfax, 
17  Yes.  552. 

2  Jope  V.  Morshead,  6  Beav.  213,  219. 

3  Agar  V.  Fairfax,  17  Ves.  533,  553; 
Setoii,  578,  57y,  and  cases  there  cited.  The 
practice  as  stated  in  Cole  v.  Sewell,  15 
Sim.  284,  and  Attorney-General  v.  Hamil- 
ton, 1  Mad.  214,  is  now  not  followed. 

4  Attorney-General  v.  Hamilton,  1  Mad. 
215  ;  and  see  Setou,  578. 

5  Set-.n,  576. 

6  Ord.  III.  1. 

1  Hand,  123,  124. 

8  Braithwaite's  Pr.  235;  and  see  Ord. 


HI.  1.  In  Galloway  v.  Mackersey,  the 
commissioners  were  named  in  the  de- 
cree directing  the  partition.  The  lands 
partitioned  were  in  Tasmania;  and  the 
return  was  filed  18th  January,  1864. 

9  See  Watson  v.  Duke  of  Northumber- 
land, 11  Yes.  153,  163;  Howard  v.  Barn- 
well, 2  N.  R  414,  Y.  C.  S. 

M  Morewood  v.  Hall,  and  other  cases 
cited  in  Seton,  582;  Howard  v.  Barnwell, 
ubi  sup. ;  Braithwaite's  Pr.  235.  For  form 
of  summons,  see  Vol.  III. 

11  Braithwaite's  Pr.  235. 
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comrmission- 
ers: 

Examination 
of  witnesses. 


and  on  :i.prmcipe  being  left.     If  the  decree  or  order  directs  a  pre-   Ch.  XXVIII. 

liminary  inquiry,  the  result  of  such  inquiry,  as  it  appears  in  the    . 1.^^^: , 

Chief  Clerk's  certificate,  must  be  embodied  in  the  writ.^ 

The  proceedings  under  the  commission  are  open,  and  not  secret;  Powers  of 
and  no  oath  of  secrecy  is  required  to  be  taken  by  the  commis- 
sioners, or  those  employed  under  them.^  To  enable  the  com- 
missioners to  perfoi-m  their  duty,  they  are  armed  by  the  commis- 
sion with  power  to  cause  all  such  witnesses  as  they  may  see  occa- 
sion for,  to  come  before  them  to  be  examined.  This  may  be  done 
by  service  of  a  subpoena  and  notice,  in  like  manner  as  a  subpoena 
and  notice  are  served  to  procure  the  attendance  of  witnesses  before 
an  Examiner ;  ^  and,  upon  the  witness  attending,  the  oath  may  be 
administered  to  him  by  two  or  more  of  the  acting  commissioners : 
the  oath  being,  mutatis  mutandis^  the  same  in  forai  as  that  admin- 
istered by  the  Examiner.*  The  attendance  of  the  witness  may  be 
enforced,  in  the  same  manner  as  the  attendance  of  a  witness  before 
the  Examiner.^ 

The  commissioners  should,  it  seems,  examine  the  witnesses 
apart  from  each  other,  if  they  have  any  suspicion  of  manufactured 
evidence ;  but  otherwise,  their  proceedings  should  be  open,  as  they 
act  in  a  judicial  capacity,  in  the  nature  of  a  Court,  at  which  the 
parties  and  their  agents  have  a  right  to  be  present,  as  was  expressly 
dii-ected  by  the  wiit  of  partition  at  Common  Law.® 

The  commissioners  themselves  examine  the  witnesses ;  and  Lord  Mode  of  ex 
Redesdale  was  of  opinion  that  it  would  not  be  advisable  for  the  amination. 
commissioners  to  let  the  solicitors  for  the  parties  put  the  ques- 
tions :  though  he  was  not  clear  whether  the  parties  had  not  a  right, 
to  such  assistance,  if  they  thought  proper  to  use  it.^  The  witnesses 
may  be  examined  upon  interrogatories ;  but  in  that  case,  a  direc- 
tion to  that  eifect  must  be  inserted  in  the  decree  and  commission.** 
The  commissioners  are  not  bound,  personally,  to  take  the  depo- 
sitions :  that  is,  to  write  down  the  answers  of  the  witnesses ;  but 
they  may  employ  clerks  to  do  this  part  of  the  business.  The 
clerks,  however,  must  act  entirely  by  their  direction,  and  write 
the  substance  of  what  falls  from  the  witnesses,  in  the  language  the 
commissioners  direct.  If  any  dispute  arises,  as  to  the  evidence 
given  by  a  witness,  the  commissioners  must  agree  amongst  them- 


1  Braithwaite's  Pr.  235;  and  see  Curzon 
V.  Lyster,  Setou,  1st  ed.  188.  Tiie  comrais- 
sionmust  be  engrossed  on  parchment;  and 
be  stamped  with  a  1/.  Cliancery  fee  fund 
stamp.  Kegul  to  Ord.  Sched".  4.  For 
forms  of  writ  and  prwcipe,  see  Vol.  III. 

2  See  Lord  Redesilalc's  opinion  upon  the 
commission  in  Curzon  v.  Lyster,  Seton, 
1st  ed.  191. 

S  Ante,  pp.  906,  907.  For  form  of  sub- 
poena, see  Ord.  Sched.  E.,  No.  2;  and  for 


forms  of  subpoena  and    notice,  see  VoL 
ill. 

■*  i<"or  form  of  oath  administered  by  an 
Examiner,  see  Vol.  III. 

5  Ante,  p.  908. 

6  Lord  Redesdale's  opinion,  in  Curzon 
V.  Lyster,  Seton,  1st  ed.  192. 

"  Lord   Hedesdale's  opinion,  in  Curzon 
V-  Lvster,  Seton,  1st  ed.  196. 
» "Braithwaite's  Pr.  234. 
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Majority 
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Return  can- 
not be  by  two 
out  of  four. 


Proceedings 
must  be  open. 


selves  upon  the  words  of  the  deposition,  and,  having  done  so,  the 
deposition  must  be  read  over  to  the  witness,  and  ought  to  be 
signed  by  him  before  he  is  dismissed.^  If  any  of  the  commission- 
ers propose  to  receive  evidence  touciiing  any  matter  not  relevant 
to  the  business  before  them,  the  other  commissioners  should  object 
to  receiving  such  evidence,  and  may  refuse  to  sign  the  depositions 
if  taken,  and  to  annex  them  to  the  return.^ 

The  depositions  on  behalf  of  the  different  parties  should  be  kept 
distinct.  The  depositions  must  be  written  on  foolscap  paper,  book- 
wise,  or  briefwise,  as  the  commissioners  may  think  fit ;  ^  and  they 
should,  according  to  the  directions  in  the  decree  and  commission, 
be  returned  with  the  commission.* 

According  to  the  usual  fonii  of  decrees  made  in  cases  of  parti- 
tion, all  deeds  and  writings  relating  to  the  estates  to  be  divided 
in  the  custody  of  any  of  the  parties,  are  to  be  produced  before  the 
commissioners,  upon  oath,  as  the  commissioners  shall  require  ;  ^ 
and  the  method  of  com2:)elling  the  production  of  the  documents 
thereunder  aj^pears  to  be,  by  serving  an  indorsed  copy  of  the  de- 
cree on  the  party  in  whose  custody  they  are,  and  then  proceeding 
by  attachment  and  other  process  of  contempt  against  him.' 

The  commissioners,  when  once  they  are  a})pointed,  though 
named  by  the  diflerent  j^arties,  are  commissioners  for  all  the 
parties.''  In  fact,  they  are  to  act  as  Judges :  the  whole  jsower  of 
the  Court  being  delegated  to  them ;  and,  if  four  act,  and  there 
is  a  difference  of  opinion  amongst  them,  one  being  of  one  opinion 
and  three  of  another,  the  three  make  the  return  ;  and  so,  if  three 
are  present,  and  two  concur  in  opinion  against  the  third,  that  is 
sufficient ;  but  the  commission  does  not  authorize  two  out  of  four 
to  act,  where  all  four  are  present ;  and,  therefore,  it  does  not  au- 
thorize a  double  return  by  two  commissioners  one  way,  and  by 
the  other  two  another  way  :  though  if  two  only  are  present,  a  re- 
turn by  them  will  be  good.^ 

As  the  commissioners  act  as  a  Court,  their  proceedings  ought 
to  be  open.     The  parties  or  their  solicitors  should  attend  them  ; 


1  Lord  Redesdale's  opinion,  ubi  sup., 
196,  197. 

■■i  Jb.  1D5. 

8  Ord.  G  Mar.,  1860,  r.  16;  ante,  p.  911. 

*  Braitlivviiite's  i'r.  234.  In  Watson  «. 
Duke  of  Northumberland,  11  Vos.  153, 
it  was  stated,  at  the  bar,  thiit  upon  very  tew 
cominission-j  has  any  return  been  made  of 
the  evidencf,  ib.  157;  and  J..ord  Eldon 
Srtid,  he  believed  the  practice  to  be  as 
stated,  that  the  rt^turn  was  made  without 
the  evidence;  ib.  lOl.  A  compliance  with 
the  directions  i-f  tlie  cmiimissiou  would, 
however,  appear  to  be  the  proper  course, 
and  th;it  now  adopted.  Brciithwaite's  I'r. 
237,  238. 


6  Seton,  571;  see  Larkin  v.  Mann,  2 
Paige,  27,  28. 

6  Trig!?  V.  Irigg,  1  Dick.  325;  Ord. 
XXIII.  10,  iintt,  p.  1043.  A  time  for  doing 
the  act  must  be  limited;  see  ibid. 

T  Per  Lnrd  Eldun,  in  Watson  v.  Duke 
of  Ncirthuniberlund,  11  Ves.  153,  160. 

»  Ib.  158,  162.  In  New  York,  all  the 
commissioners  must  meet  together  in  the 
performance  of  wuy  of  tneir  duties;  but 
the  acts  of  a  majority  so  met  will  be  valid. 
2  Kev.  Stat.  §§  31,  32.  So  in  Ma-saciiu- 
setts.  Genl.  Sts.  c.  136,  §  24.  So  in  New 
Hampshire.  Odiorne  v.  Seavey,  4  N. 
H.  53. 
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should  point  out  what  may  tend  to  give  the  commissioners  full 
information  on  the  subject ;  should  produce  their  deeds  and  other 
evidence,  as  well  written  as  oral ;  should  know  what  evidence  is 
given  on  both  sides ;  should  be  at  liberty  to  cross-examine  the 
witnesses  under  the  control  of  the  commissioners  ;  and  take  every 
step  necessary  to  discover  the  truth,  and  enable  the  commis- 
sioners to  make  a  proper  return.^ 

The  commission  itself  ought  to  be  produced  to  the  commission- 
ers when  they  meet,  and  should  remain  with  them  till  their  pro- 
ceedings are  closed,  and  their  return  annexed.^ 

The  course  to  be  pursued  by  the  commissioners,  under  a  com- 
mission of  partition,  is  very  clearly  pointed  out  by  the  terms  of  the 
commission.  In  the  first  place,  they  are  directed  to  meet  together, 
at  some  certain  place  by  them  appointed,  and  are  from  thence  to 
"  go  to,  enter  upon,  and  walk  over  the  estate."  ^  In  order  that 
they  may  do  this,  they  must  first  ascertain  the  estate  which  is  the 
subject  of  the  commission;  and  for  that  purpose,  they  must  look 
into  the  bill  and  answers ;  and  if,  from  thence,  they  can  ascertain 
the  property,  they  must  stop  there :  if  they  find  the  descriptions 
in  those  instruments  not  sufiiciently  accurate  to  enable  them  to 
proceed,  they  must  endeavor  to  supply  the  defect  in  the  pleadings 
by  evidence.  But  the  pleadings  must  still  be  their  guide  as  to 
what  evidence  they  shall  receive  :  for  they  are  to  divide  "  the  es- 
tates in  question  in  the  cause,"*  and  no  others;  any  evidence, 
therefore,  touching  estates  not  in  question  in  the  cause  will  be 
irrelevant  to  the  business  before  the  commissioners,  and  ought  to 
be  rejected  by  them,  except  so  far  as  it  may  be  necessary  for  the 
purpose  of  ascertaining  what  are  the  estates  in  question ;  and 
such  evidence  may  be  necessary,  if  there  is  any  confusion  or 
intermixture  of  boundaries,^  between  the  estates  in  question  and 
those  not  in  question. 

Having  ascertained  what  the  estate  is,  which  is  to  be  the  sub- 
ject of  the  partition,  the  next  thing  the  commissioners  have  to  do 
is,  to  make  "  a  fair  partition,  division,  and  allotment,  thereof,"  into 
as  many  shares  and  proportions  as  the  decree  or  order,  under 
which  the  commission  issues,  directs.  In  doing  this  the  commis- 
sioners must  exercise  "the  best  of  their  skill,  knowledge,  and 
judgment;"  and,  provided. they  do  that,  and  act  fairly,  the  Court 
will  not,  it  seems,  distrvist  their  return  upon  the  mere  allegation 


Ch.  XXVIII. 

§1- 


Commission 
to  remain 
with  commis- 
sioners, till 
executed. 
Inspection  of 
the  estate. 


Partition : 
how  to  be 
made. 


1  See  Lord  Redesdale's  opinion  in  Cur- 
zon  V.  Lvster,  Seton,  1st  ed.  192. 

2  Jb.  197. 

3  See  form  in  Vol.  III. 

^  In  the  modern  form  of  commission, 
the  estate  to  be  partitioned  is  referred  to 
by  its  description  in  the  decree;  to  which 

VOL.  II. 


the  words  "  in  the  decree,  and  in  tlVe  plead- 
ings of  the  cause,  more  particularly  meii- 
tionc'l,''  are  superaildel;  see  Braithvvaite's 
Pr.  233;  and  form  in  Vol.  III. 

6  Lord   Redesdale's  opinion  in  Curzon 
V.  Lyster,  Seton,  1st  ed.  195. 
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of  conflicting  opinions  by  different  surveyors,  with  respect  to  the 
comparative  vakie  of  the  several  lots,^  the  Court  considering  that, 
as  the  commissioners  are  named  by  the  parties,  and  are,  therefore, 
Judges  of  their  own  choice,  the  principles  which  apply  to  arbitra- 
tors are  properly  applicable  to  them.'^  Where,  however,  it  can  be 
shown  that  the  commissioners  have  committed  a  gross  error  in 
judgment  (although  there  is  no  proof  of  partiality),  the  Court 
will  set  aside  their  adjudication.^ 

It  is  to  be  observed,  that,  in  mjiking  a  partition  in  Chancery, 
every  part  of  the  estate  need  not  be  divided,  but  that  it  wall  be 
sufficient  if  each  party  have  his  proper  share  of  the  whole.*  Thus, 
where  two-thirds  of  an  estate  belonged  to  the  plaintiff,  and  one- 
third  to  the  defendant,  and  the  estate  consisted,  amongst  other 
things,  of  a  mansion-house  and  of  farms  and  lands  about  it,  and 
the  defendant  insisted  that  he  was  entitled  to  have  one-third  of 
each  allotted  to  him,  Lord  Macclesfield  said,  that  although  in 
making  the  partition  care  must  be  taken  that  the  defendant  should 
have  a  third  part  in  value  of  the  estate,  there  was  no  color  of 
reason  that  any  part  of  the  estate  should  be  lessened  in  value  in 
order  that  the  defendant  should  have  his  third  of  it :  which,  if  he 
should  have  one-third  of  the  house  and  of  the  park,  would  very 
much  lessen  the  value  of  both.^  So,  if  there  be  three  houses  of 
different  values  to  be  divided  amongst  three,  it  will  not  be  right 
to  divide  each  house :  for  that  would  be  to  spoil  every  house ;  but 
some  recompense  should  be  made,  either  by  a  sum  of  money  or 


1  .See  In  the  Matter  of  the  Division  of 
the  Real  Estate  of  Thompson,  2  Green  Ch. 
637.  The  question  to  be  considered  by 
the  Court,  on  motion  to  quash  the  parti- 
tion, is,  whether  the  inequality  is  more 
than  can  fairly  be  accounted  for  by  the 
difference  in  judgment  between  men  of 
discretion  in  valuing  the  property.  Hay 
V.  Estell,  4  C  E.  Green,  133.  To  set  aside 
a  partition  for  mere  inequality,  where 
tliere  is  no  partialify  or  improper  conduct 
of  the  commissioners,  the  proof  must  be 
clear  and  the  inequality  considerable. 
Ibid. 

2  Jones  II.  Totty,  1  Sim.  136;  see  also 
Manners  v.  Chariesworth,  1  M.  &  K.  330; 
Coop.  t.  Brough.  52.  But  tlie  theory 
that  commissioners  in  partition  are,  like 
arbitrators,  judges  voluntarily  chosen  by 
the  parties  to  decide  between  them,  and 
therefore  the}-  are  concluded  by  their  judg- 
ment, whether  right  or  wrong,  if  not  given 
corruptly  or  through  favor,  was  dissented 
from  in  Hay  v.  Estell,  4  0.  E.  Green, 
133. 

3  Story  V.  Johnson,  1  Y.  &  C.  Ex  538; 
see  Jewett  «.  Scott,  19  Texas,  567;  Geer 
V.  Winds,  4  De?aus.  85;  Hay  v.  Estell,  4 
C.  E.  Green,  133  It  was  li'eld  in  Kiggs 
V.  Dickinson,  2  Scam.  438,  that  inequality 
of  value,  as  well  as  inequality  of  quantity, 


is  good  cause  for  setting  aside  a  report  of 
commissioners  of  partition;  and  such 
inequality  may  be  shown  by  affidavit. 
The  regularity  of  proceeding  in  partition 
cannot  hi  inquired  into  collaterallj'.  Wil- 
son V.  Bull,  10  Ohio,  250. 

^  Earl  of  Clarendon  v.  Hornbj',  1  P. 
Wms.  446;  Sugd.  Vow.  918;  and  see 
Peers  v.  Needham,  19  Beav.  316;  see 
Larkin  v.  Mann,  2  Paige,  29;  Smith  v. 
Barber,  7  Ohio,  118;  Brookfield  v.  Wil- 
liams, 1  Green  Ch.  241.  In  Massachu- 
setts, in  proceedings  for  partition,  if  there 
are  several  petitioners,  they  may  at  their 
election  have  their  shares  set  off  together 
or  in  severalty.  Genl.  Sts.  c.  136,  §  25. 
But  the  commissioners  are  to  set  off  only 
the  share  or  shares  of  the  petitioner  or  pe- 
titioners, which  shall  be  expressed  in  the 
warrant.  Genl.  Sts.  c.  136,  §  21;  see 
Shnll  V.  Kennon,  12  Ind.  34.  fhe  com- 
missioners ma}-  give  to  the  share  of  one 
tenant  a  right  of  way  over  land  assigned- 
to  the  other  tenants.  Chesw'  11  v.  Chap- 
man, 38  N.  H.  14,  17;  see  HoiTman  v. 
Savage,  15  Mass.  130;  l)avenport  v.  Lam- 
son,  21  Pick.  72;  Chandler  v.  Goodrich, 
23  Maine,  78;   WMiite  v.  Story.  2  Hill,  549. 

5  Karl  of  Clarendon  v.  Hornby,  1  P. 
Wms.  446. 
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rent,  for  owelty  of  pcartition,  to  those  who  have  the  houses  of  less  Ch.  ^^vni. 

value.^      The  commissioners,  however,  have  no  power  to  award    ■ ^'. — , 

sums  to  be  paid  by  way  of  owelty,  unless  authorized  by  the  de- 
cree.^ 

It    has,  however,  sometimes  happened,  that  the  estate  to  be   Where  prop- 
divided  consists  of  one  entire  thing,  such  as  a  house,^  or  a  cold   ofbuTone 
bath :  *  in  such  cases,  the  partition  must  nevertheless  be  made,  and  entire  thing, 
the  difficulty  of  doing  it  will  be  no  reason  for  not  eifecting  it. 
So,  the  rent  payable  in  respect  of  water  pipes,  by  a  public  com- 
pany for  supplying  water,  laid  tlirough  the  land,  has  been  divided, 
by  apportioning  it  between  the  parties,  according  to  their  respec- 
tive quantities  of  the  land  through  which  the  pipes  ran.^     In  like 
manner,  a  mill  may  be  divided,  by  giving  to  the  parties  every 
alternate  toll  dish :  as  was  done  at  Common  Law^  in  the  case  of  a 
writ  departitione  facienda.^     In  the  case  of  advowsons,  the  parti- 
tion is  effected  by  directing  alternate  presentation :  which,  as  we 
have  seen,  is  done  by  the  decree,  without  issuing  a  commission.'' 
So,  also,  there  may  be  a  partition  of  a  manor.^  Manor. 


Mill. 


Advowson. 


1  Earl  of  Clarendon  v.  Hornby,  1  P. 
Wms.  446;  I'eeis  v.  Needhani,  19  Beav. 
316.  To  make  tlie  value  of  the  several 
shares  equnl,  one  party  may  be  required, 
under  cercaiii  circumstances,  to  pay  money 
oil  his  sliare  to  those  who  receive  a  share 
of  less  value.  Brookfield  v.  Williams, 
1  Green  Ch.  341 ;  see  Graydon  v.  Giaydon, 
1  McMnllan,  63;  Willianison  r.  Swindle,  1 
Mc.MuUan,  67. 

A  decree  in  proceedings  for  the  partition 
of  the  real  estate  of  a  person  deceased, 
awarding  the  property  to  one  of  the  heirs 
at  the  appriusement,  is  conclusive  of  the 
title,  as  against  all  parties  claiming  under 
the  deceased  or  his  heirs,  and  cannot  be 
collaterally  impeached.  Such  decree  di- 
vests the  title  of  the  other  lieirs,  and  all 
claimina;  under  them.  Merklein  v.  Trap- 
neil,  34'Penn.  St.  42. 

2  Mole  V.  Mansfield,  15  Sim.  41 ;  Seton, 
579.      For  form   of  decree,   see   ib.   580, 

^Q.  3. 

8  Turner  v.  Morgan,  8  Ves.  143,  145. 
The  end  of  that  case  was,  that  the  com- 
mission having  been  executed,  an  excep- 
tion was  taken  by  the  defendant,  on  the 
ground  that  the  commissioners  had  allotted 
to  the  plaintiff  the  whole  stack  of  chimney's, 
all  the  fireplaces,  the  only  staircase  in  ilie 
house,  and  all  the  conveniences  in  the 
yard;  and  the  exception  was  overruled  by 
Lord  Eldon,  who  said  he  did  not  know 
how  to  make  a  better  partition  for  the 
parties;  that  he  o:ranted  the  commission 
witli  great  reluctance,  but  was  bound  by 
authorit}';  and  that  it  must  be  a  strong 
case  to  iniluce  the  Court  to  interfere,  as  the 
parties  ought  to  agree  to  buy  and  sell.  See 
11  Ves.  157,  n. 

*  Warner  v.  Baynes,  Amb.  589. 

6  Ibid. 


6  Earl  of  Clarendon  v.  Hornhy,  uM  sup. 

T  Seton,  585-588 ;  Bodicoate  v.  Steers,  1 
Dick.  69;  .Johnstone  ».  Baber,  22  Beav. 
562;  6  De  G.,  M.  &  G.  439;  2  Jur.  N.  S. 
1053;  ante,  p.  1150. 

8  Haiiburj'  v.  Ilussey,  14  Beav.  152; 
Seton,  585;  Cattley  v.  Arnold,  4  K.  &  J.  , 
595;  see  1  Story  Eq.  Jur.  §  656.  Where  a 
mill,  mill-dam,  and  mill-stream  constitute 
one  entire  tenement,  held  by  tenants  in 
common,  a  petition  for  partition  of  the  dam 
and  water  alone  cannot  be  sustained.  It 
is  questionable  whether  a  mill-dam  and 
mill-stream  are  property  of  such  a  nature 
as  to  be  capable  of  partition  by  metes  and 
bounds.  Miller  v.  Miller,  13"  Pick.  237; 
see  Brown  v.  Turner,  1  Ai'^.  350  In  Mas- 
sachusetts, when  the  premises,  of  which 
partition  is  demanded  by  the  petition,  con- 
sists of  a  mill  or  other  tenement,  which 
cannot  be  divided  without  damage  to  the 
owners,  or  when  any  specific  part  of  the 
estate  isof  greater  value  than  either  party's 
share,  and  cannot  be  ilivided  without 
damage  to  the  owners,  the  whole  estate,  or 
the  part  thereof  so  incapable  of  division, 
may  be  set  oft"  to  any  one  of  the  parties 
who  wdl  accept  it,  he  paying  to  any  one  or 
more  of  the  others,  such  sums  of  money  as 
the  commissioners  may  award,  to  make 
partition  just  and  equal;  or  the  commis- 
sioners may  in  such  case  assign  the  ex- 
clusive oocupanc}'  and  enjoyment  of  the 
whole,  or  anj'  part,  as  the  case  may  be,  to 
each  of  the  parlies,  alternately,  for  certain 
specified  times,  in  proportion  to  their  re- 
spective interests  therein.  Geiil.  Sts.  c.  136, 
§  26;  see  Co.  Litt.  164  b. ;  Bi-hop  of  Salis- 
burv  V.  Phillips,  Carthew,  505;  Morrill  v. 
Moirill,  5  N.  H.  134;  Thaver  v.  Thayer,  7 
Pick.  209;  Lister  v.  Lister",  3  Y.  &  C.  540; 
Brookfield  v.  Williams,  1  Green  Ch.  341; 
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Ch.  XXVIII. 
§1- 


In  what  cases 
improper. 


Certificate 
of  commis- 
sioners 


The  commissioners  having  apportioned  and  divided  the  prop- 
erty, should  proceed  to  set  apart  and  allot  the  shares  to  the  parties. 
This  they  should  do,  when  it  can  be  accomplished,  by  lot:  for 
which  purpose  they  should  call  in  some  indifferent  person,  and  re- 
quire that  person  to  draw  lots  for  the  shares  of  each  party .^  It  is 
to  be  observed,  however,  that  the  course  of  maldng  the  choice  of 
shares,  by  lot,  should  not  be  resorted  to  where  it  cannot  be  done  with 
fairness,  and  with  due  regard  to  the  situation  of  the  parties,  and  of 
the  shares ;  but  only  when  there  are  no  circumstances  to  induce 
the  commissioners  to  allot  the  shares  other-wise.^  In  such  cases, 
it  is  the  duty  of  the  commissioners  to  assign  the  shares  to  those 
parties  to  whom  they  would  be  of  most  value  (independently  of 
their  value  in  the  market),  with  reference  to  their  respective  situ- 
ations in  relation  to  the  value  of  the  property  before  the  partition 
took  place.  Thus,  where  commissioners  were  directed  to  divide 
lands  equally  between  A.,  B.,  and  C,  and  they  accordhigly  divided 
the  lands  into  portions  of  equal  value  in  the  market,  but  assigned 
to  A.  an  inn  of  which  C.  had  been  for  many  years  the  occupier, 
on  which  he  had  expended  money  in  improvements,  and  adjoining 
to  which  he  had  purchased  property  for  the  purpose  of  his  occu- 
pation, it  was  held  by  the  L.  C.  B.,  Lord  Abinger,  that  the  adjudi- 
cation of  the  commissioners  was  wrong,  and  a  fresh  commission 
was  directed  to  new  commissioners.^ 

The  commissioners,  having  divided  and  allotted  the  estate, 
should  prepare  their  certificate :  which  must  detail  their  proceed- 
ings, and  appoint  the  shares  of  each  party,  according  to  their 
allotments,  to  be  enjoyed  by  them  in  severalty:  distinguishing 
each  part,  if  so  directed  by  the  commission,  by  metes  and  bounds. 
There  is  no  prescribed  form  of  a  certificate  :  it  is  in  the  nature  of 


Larkia  v.  Mann,  2  Paige,  27 ;  1  Smith  Ch. 
Pr.  (2d  Am.  ed.)  480,  481.  A  partition  of 
a  mill-privilege  was  sustained  where  it  was 
made,  by  as-igning  to  each  of  the  owners 
so  much  water  as  would  run  through  a 
gate  of  certain  dimensions,  such  division 
not  being  shown  to  be  vt  ry  injurious  to 
the  estate.  Morrill  v.  Morrill,  5  N.  H.  134 ; 
see  Smith  v.  Smith,  1  Hotf.  Ch.  506 ;  ante, 
p.  1150,  note. 

In  Mew  Jersej',  commissioners  of  par- 
tition, where  directed  to  sell,  have  power 
to  sell  one  part,  with  an  easement  in  an- 
other part  annexed  to  it,  and  to  sell  the 
servient  parcel  subject  to  such  servitude. 
Rosenkrans  v.  Snover,  4  C.  E.  Green,  420. 

1  Lord  Redesdiile's  opinion,  in  Curzon 
V.  Lyster,  Seton,  l^t  ed.  197. 

2  Canning  i:  Canning,  2  Drew.  434;  18 
Jur.  640.  The  Court  will  not  give  a!iy 
special  direction  as  to  the  allotment,  on  the 
application  of  a  stranger.  Wright  v.  Ver- 
non, I  Dr.  &  S.  231. 

3  Story  V.  Johnson,  1  Y.  &  C  Ex.  538, 
546.     Where  a  person  takes  possession  of, 


and  makes  improvement  upon,  land,  sup- 
posing himself  exclusively  entitled,  but 
afterwards  discovers  title  in  anotlier  to  a 
portion  of  tlie  land,  he  will,  upon  partition, 
be  entitled  to  have  the  improved  portion 
set  oil"  to  himself.  St.  Feli.K  v.  Rankin,  3 
Edw.  Ch.  323;  see  Brookticldw.  Williams, 

1  Green  Ch.  341;  Boraii  v.  Archer,  7  Dana, 
176;  Louvalle  v.  Menard,  1  Gilman,  39. 

Where  the  part  on  which  improvements 
have  been  made  by  one  of  the  tenants  iu 
common,  cannot  be  set  off  to  him  with  the 
improvements,  he  should  have  an  allow- 
ance for  them,  borah  v.  Archer,  supra ; 
Hitchcock  V.  Skinner,  1  H.'tf.  Ch.  21  ; 
Sneed  v.  Atherton,  6  Dana,  276.  And  the 
party  receiving  the  improvements  should 
pay" lor  them.     Respaj^s  v.  Breckenridge, 

2  A.  K.  Marsh.  6S1.  But  the  improver 
who  has  been  in  possession,  should  pay 
rent  for  tbe  premises.  JlcClanahan  v. 
Henderson,  2  A.  K.  Marsh.  388;  Respass 
V.  Breckenridge,  supra;  Doughaday  v. 
Crowell,  5  Stockt.  (jS.  J.)  201. 
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a  report ;  and,  as  a  rule,  it  should  follow,  as  nearly  as  may  be,  the  Cn.  XXYIII. 
language  of  tlie  commission  ;  and  the  i:)articulars,  descrij^tion,  and  ^  ^  ' 
quantities  of  the  several  parts  of  the  estate  may  be  described  in  a 
schedule.^  The  certificate  should  be  signed  and  sealed,  by  the 
commissioners ;  and  each  schedule  and  plan,  annexed  thereto, 
should  be  signed  by  them ;  but  their  signatures  need  not  be  attest- 
ed.^ The  commissioners  should  also  indorse  on  the  commission 
their  return  thereto,  and  sign  the  same :  adding  the  word  "  com- 
missioners "  after  their  names.^ .  The  commissioners  are  not  limit- 
ed as  to  time  in  returning  the  writ :  they  should,  however,  execute 
it  witliout  delay.* 

If  the  commissioners  cannot  agree  upon  a  division  or  allotment,   Separate 
they  must  make  separate  certificates :  ^  though  the  consequence  ^^here^com- 
thereof  will  be,  if  the  commissioners  are  equally  divided,  that  both  missioners 
returns  will  be  quashed.®  i^agiee. 

The  certificate  having  been  signed  and  sealed  by  the  commis- 
sioners, must,  together  with  any  plans  therein  referred,  to,  and  the 
depositions  of  the  witnesses,  be   annexed  to   the  commission :  "^   Certificate, 
which  must  then  be  closed  up  and  sealed  by  the  acting  commis-  dlp^sittons to 
sioners.     It  seems  that  if,  by  mistake,  any  document  referred  to  by  t>e  annexed 
the  commissioners  in  their  certificate  has  been  omitted  to  be  an-  sion,       ^ 
nexed  thereto,  the  Court  will,  upon  motion,  direct  it  to  be  added.* 
If  there  are  two  certificates,  they  must  both  be  annexed  to  the 
commission. 

The  commission,  and  certificate,  and  other  documents  annexed,   and  filed. 
sealed  up  as  above  mentioned,  are  then  transmitted  by  the  com- 
missioners to  the  Record  and  Writ  Clerks'  office,  and  there  filed; 
and  any  party  may  obtain  an  ofiice  copy.^ 

The  commission  having  been  returned  and  filed,  an  order  to   Order  to  con- 
confirm  the  certificate  nisi  may  be  obtained,  on  motion  of  course.  ^5J"  ^.ll-''^' 
This  is  generally  done  by  the  party  suing  it  out ;  but  if  he  neg- 
lects to  do  it,  the  other  side  may  obtain  the  order.^° 

If  any  ground  exists  for  objecting  to  the  certificate,  such  as  Motion  to 
irregularity  in  its  execution,  or  misconduct  or  partiality  on  the   l"*^^^- 
part  of  the  commissioners,  a  special  motion  must  be  made  on  no- 
tice, and  supported  by  affidavits,  to  quash  or  suppress  the  certifi- 
cate."    Formerly,  exceptions  could  be  taken  to  the  certificate,  but 

1  Braitliwaite's  Pr.  236,  n.     For  a  form  7  in  the  followirfg  order:   1.  The  com- 

of  certilicate,  see  Vol.  III.  mission;  2.  The  certificate;  3.  The  plans; 

i  Braitliwaite's  Pr.  238.  and,  4.  The  depositions.    Braitliwaite's  Pr. 

3  lbi(l.     For   form  of  indor-ement,  see  238. 

Vol.  III.  8  See  Manners  v.  Charlesworth,  1  M.  & 

4  Braithwaite's   Pr.   238.     For  form   of       K.  330,  3.34;  Coop.  t.  Brough.  52,  56. 
order  riUi  to  comp*?}  return,  see  Seton,  583,  ^  Braitliwaire's  Pr.  238. 

No-  14.  10  For  form  of  order,  see  Seton,  583;  and 

5  l>ord  Redesdale's  opinion,  in  Curzon       for  form  of  motion  paper,  see  Vol.  III. 

V.  Lystor,  Seton,  1st  ed.  197.  li  Peers  v.  Needham,  19  Deav.  316:  Wat- 

6  Watson  V.  Dulie  of  Northumberland,        son  v.  Duke  of  Northumberland,  11  Ves. 
11  Ves.  153,  162.  155;  Jones  v.  Totty,  1  Sim.  136;  Manners 
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-BOUNDARIES. 


■DO  AVER. 


Double 
return. 


If  return 
quashed,  new 
commission 
will  be  di- 
rected. 


Motion  to 
confirm  abso- 
lute. 


Partition  in 
Chambers : 
How  effected. 


now  it  is  conceived  tliat,  where  the  certificate  is  objected  to,  but 
it  is  not  desired  to  suppress  it,  a  motion  should  be  made  to 
vary  it.-^ 

So,  if  there  be  a  double  return,  and  if  one  party  alone  applies 
to  quash  one  of  the  certificates  only,  the  Court  will,  if  it  sees 
proper,  order  that  certificate  to  be  quashed.  This  appears  to  have 
been  done  in  Handle  v.  Adams,^  where  two  certificates  were  made, 
and,  upon  the  application  of  the  plaintiff",  one  of  those  certificates 
was  suppressed  and  the  other  established :  the  former  being  con- 
sidered, though  nominally  a  return,  as  no  return  in  fact;  and 
therefore  to  be  su^^pressed,  as  if  never  annexed  to  the  commission. 
It  does  Hot  appear,  from  the  statement  of  the  above  case  in  Wat- 
son  V.  The  Duke  of  Nortlmmherland^  what  the  nature  of  the 
return  suppressed  was ;  but,  in  all  probability,  it  was  a  certificate 
by  one  of  the  commissioners  only,  in  opposition  to  the  certificate 
of  his  colleagues :  in  which  case,  the  return  being  of  one  only 
would  be  a  nullity,  not  fewer  than  two  being  authorized  to  act. 
If  the  return  had  been  by  two  commissioners  against  the  return 
of  two  others,  both  the  returns  would,  for  the  reasons  before 
stated,  have  been  nullities,  and  must  have  been  quashed,  as  was 
the  case  in  'Watson  v.  The  Duke  of  Northumberland^  and  in  Cor^ 
bet  V.  Davenant ;  *  in  which  latter  case,  the  Court  of  itself  refused 
to  proceed,  and  ordered  the  return  to  be  quashed. 

If  the  return  to  a  commission  is  quashed,  the  Court  will  order  a 
new  commission  to  issue  ;  and,  in  JVatson  v.  The  Duke  of  JVbrth- 
iimherland^^  where  there  were  two  returns,  each  by  two  commis- 
sioners, it  ordered  the  new  commission  to  be  directed  to  five 
commissioners. 

If  the  certificate  of  the  commissioners  is.  not  objected  to,  the 
order  for  confirming  it  should  be  made  absolute,  on  a  motion  of 
course,  supported  by  an  affidavit  of  service  of  the  order  nisi,  and 
the  Registrar's  certificate  of  no  cause  shown.® 

When  the  decree  directs  the  partition  to  be  made  in  Chambers, 


V.  Charlesworth,  1  M.  &  K.  330 ;  Coop.  t. 
Biough.  52;  Hay  v.  Estell,  4  C.  E.  Green 
(N.  .1.),  133.  The  report  of  commissioners 
to  make  pn-tiiion  can  be  impeached  only 
for  fraud,  partiality,  or  gross  error  of  judg- 
ment, .lewett  v.  Scotr,  19  Texas,  567; 
Geer  v.  Winds,  4  Desaus.  85.  To  justify 
settint;  aside  a  partition  on  the  ground  of 
mistake,  the  mistake  must  be  a  serious 
one,  and  clearly  proved.  Matter  of  Thomp- 
son, 2  Green  "Cli.  637;  Bentlej'  v.  Long 
Dock  Co.,  1  McCarter,  480;  see  Cummins 
V.  Nutt,  Wright,  713.  For  form  of  order 
to  quash,  see  Seton,  583,  No.  17 ;  and  for 
form  of  notice  of  motion,  see  Vol.  III. 

1  Bentley  v.  Long  Dock  Co.,  1  Mc- 
Carter, 4S-0.  Exceptions  will  not  lie  to  the 
return  of  commissioners  in  a  suit  for  par- 


tition. The  correct  practice  in  such  case 
is  bv  motion  to  suppress  the  return.  Hay 
V.  E'stell,  4  C.  E.  Green,  133 ;  Bentley  v. 
Long  Dock  Co.,  1  McCarter,  480.  In  this 
latter  case  it  was  held  tliat  in  strictness 
exceptions  in  Chancery  are  limited  to  An- 
swers (ind  to  Reports  (if  Masters. 

2  Cited  in  Watson  d.  Duke  of  Northum- 
berland, ubi  sup. 

S  11  Ves.  155,  162,  163. 

4  2  Bro.  C.  C.  251. 

5  11  Ves.  163.  In  Canning  v.  Canning, 
2  Drew.  434;  18  Jur.  640,  the  new  com- 
mission was  directed  to  three  commission- 
ers; see  Seton,  583. 

6  For  form  of  order,  see  Seton,  583;  and 
for  forms  of  affidavit  and  motion  paper, 
see  Vol.  III. 
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Mutual  con- 
veyances. 


or  where,  tliouo-h  a  commission  is  directed  to  issue,  the  parties  Ch.  XXVIII. 

...  51 

have  liberty  to  carry  in  a  scheme  for  the  partition  in  Chambers 

before  the  commission  is  issued,  and  desire  to  avail  themselves 
thereof,^  a  copy  of  the  decree  is  left  at  Chambers,  and  a  summons 
to  proceed  thereon  is  taken  out  and  served  on  the  opposite  parties, 
in  the  usual  way.^  Upon  the  return  of  the  summons,  directions 
will  be  given  as  to  the  further  prosecution  of  the  matter.  Evi- 
dence, consisting  usually  of  valuations  and  affidavits  by  surveyors, 
must  then  be  adduced  to  show  the  best  mode  of  effecting  the  par- 
tition ;  and  the  scheme  of  the  partition  will  be  approved,  without 
the  expense  of  a  commission.^  When  the  proceedings  are  com- 
pleted, the  Chief  Clerk  certifies  the  result  as  in  other  cases.^ 

By  a  partition  in  Equity,  the  equitable  right  only  is  vested ;  ® 
and,  therefore,  whether  the  partition  is  made  at  once  by  the  de- 
cree, or  is  directed  to  be  made  in  Chambers,  or  under  a  commis- 
sion, the  decree  usually  contains  a  direction  that  the  parties  shall 
execute  mutual  conveyances  to  each  other  of  the  allotted  shares, 
according  to  their  respective  interests  therein.®  The  conveyances 
should  always  be  directed  to  be  settled  by  the  Judge  where  in- 
fants or  married  women  are  interested ;  but  if  all  the  parties  are 
sui  Juris,  the  conveyances  are  only  directed  to  be  settled  by  the 
Judge  in  case  the  parties  differ  about  the  same.''  When  the  con- 
veyance has  to  be  settled  by  the  Judge,  the  procedure  at  Cham- 
bers is  the  same  as  in  ordinary  cases  of  settling  deeds  at  Chambers.* 

Where  any  decree  has  been  made  by  the  Court  for  a  partition  Provision  of 
of  any  lands,  the  Court  may  declare  that  any  of  the  parties  to  the  ^'^t^logA^^ 
suit  wherein  the  decree  is  made  are  trustees  of  such  lands,  or  any  §  30. 
part  thereof,  within  the  meaning  of  the  Trustee  Act,  1850 ;  or 
that  the  interests  of  unborn  persons  who  might  claim  under  any 
party  to  the  suit,  or  by  other  ways  mentioned  in  the  Act,  are  the 
interests  of  persons  who,  upon  coming  into  existence,  would  be 
trustees  within  the  meaning  of  the  Act ;  and  thereujion  the  Lord 
Chancellor,  intrusted  by  the   Sign  Manual  with  the  care  of  the 
persons  and  estates  of  lunatics,^  niay,  as  to  any  lunatic  or  person 

1  See  Howard  v.  Barnwell,  1  N.  R.  172,      veyances.     Younge  v.  Cooper,  3  John  Ch. 

2  See  post,  Chap  XXIX.,  Proceedings  in 
Chambers. 

8  1st  Rep.  Eng.  &  Irish  Com.  Ap.  68. 

*  See  post,  Chap.  XXIX.;  and  see  How- 
ard V.  Barnwell,  vhi  svp.  For  form  of  cer- 
tificate, see  Vol.  III. 

5  Whaley  v.  Dawson,  2  Sell.  &  Lef. 
372;  Mil:er  v.  Warmington,  1  J.  &  W. 
484,  493.  Under  the  statutes  of  New 
York,  a  decree  declaring  tliat  the  "  parti- 
tion shall  remain  firm  and  effectual  for 
ever,"  was  held  sullicient  to  vest  the  title 
to  the  allotted  parcels  in  the  persons  to 
whom  they  are  severally  assigned,  with- 
out the  execution  of  any  releases  or  con- 


veyances. 
295. 

6  It  is  competent  for  tlie  Court  to  direct 
the  manner  of  the  partition,  and  to  decree 
the  making  of  conveyances,  without  the 
necessity  of  a  report  and  decree  of  con- 
firmation. Grassmeyer  v.  Beeson,  18  Tex- 
as, 753. 

7  See  forms  of  orders,  Seton,  571,  572. 

8  J\)st,  Chap.  XXIX.,  Proceedings  at 
Chambers.  For  forms  of  conveyance,  see 
2  Prideaux's  Conv.  443-450;  5  Davidson's 
Conv.  520. 

9  13  &  14  Vic.  c.  60,  §  4.  This  includes 
the  Lords  Justices;  see  12  «Ss  16  Vic.  c. 
87,  §  15. 
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§1- 


Estate  vested 
in  single  trus- 
tee, with 
directions  to 
convey  to  the 
several  par- 
ties. 


Reftisal  to 
execute  con- 
veyance. 

Title  deeds: 
custody  of. 


Costs  of  par- 
tition. 


of  unsound  mind,  or  the  Court  of  Chancery  may  in  other  cases, 
make  such  orders  as  to  the  estates,  rights,  and  interests  of  such 
persons,  bora  or  unborn,  as  he  or  the  Court  might,  under  the  pro- 
visions of  the  Act,  make  concerning  the  estates,  rights,  and  inter- 
ests of  trustees  born  or  unborn.^  Orders  have  been  made,  under 
tliese  provisions,  T\dth  respect  to  the  interests  of  infants,  and  hma- 
tics,  in  lands  directed  to  be  partitioned ;  ^  and  where  the  shares  of 
the  parties  were  very  minute  and  complicated,  the  Court,  to  save 
expense,  instead  of  directing  a  conveyance  of  the  several  shares, 
declared  each  of  the  jiarties  to  be  trustees  as  to  the  shares  allotted 
to  the  others  of  them,  and  then  vested  the  whole  trust  estate  in  a 
single  new  trustee,^  with  directions  to  convey  to  the  several  par- 
ties their  allotted  shares.* 

One  loarty  cannot  refuse  to  execute  the  conveyance  to  another 
on  the  ground  that  the  remaining  party  has  not  executed  the  con- 
veyance to  him.^ 

A  decree  for  a  partition  generally  contains  a  direction,  that, 
after  the  partition  has  been  had,  such  of  the  title  deeds  in  the 
possession  of  the  parties  as  relate  solely  to  any  distinct  part  of 
the  premises  which  shall  be  allotted  to  either  of  the  ])arties  alone, 
shall  be  delivered  to  or  retained  by  him,  and  that  the  rest  shall 
be  deposited  in  Court  for  the  mutual  benefit  of  the  parties,  subject 
to  further  order;  or  shall  be  retained  by  the  party  having  the 
custody  thereof,  he  imdertaking  to  abide  by  any  order  which  the 
Court  may  make  as  to  the  same,  with  liberty  for  any  party  to 
apply  to  the  Court  for  directions  concerning  the  same.®  In 
general,  the  party  entitled  to  the  estate  of  greatest  value  is  entitled 
to  the  custody  of  the  deeds ;  and  he  may  be  required  to  enter  into 
a  covenant  to  produce  them,  and  allow  copies  of  them  to  be 
taken.''  When  the  parties-  are  equally  interested,  the  plaintiff 
will  have  the  custody  of  the  deeds.^ 

With  respect  to  the  costs  of  a  partition,  the  general  ritle  of  the 
Court  is  now  understood  to  be  that  which  was  pronoimced  by  the 
Court,  in  giving  judgment  in  the  case  of  Affar  v.  Fairfax-.'^  that 
as  the  party  came  into  Equity,  instead  of  going  to  Law,  for  his 


1  13  &  14  Vic.  c.  30,  §  30;  and  see 
poM,  Chap.  XLV.,  Statutory  Jm-isdictiun 
(  Trustee  Acts). 

2  Bowra  V.  Wripht,  4  De  G.  &  S.  265; 
15  Jur.  981 ;  lie  Bloomar,  2  De  G.  &  J. 
88;  S.  C.  nom.  Singleton  v.  i:lopkin«,  4 
Jur.  N.  S.  546;  i?e  Molvnenx,  10  W.  R. 
512,  L.  J.r.;  nnd  post,  Chap.  XLV.,  Statu- 
tory Jurisdiction  {Trustee  Arts);  Seton, 
577.  If  the  shnre  of  infants  is  legally 
vested  in  a  trustee  for  them,  he  can  cnvej' 
without  them.    Cole  v.  Sewell,  17  Sim.  40. 

3  Under  13  &  14  Vic.  e.  60,  §  32. 
Siiepherd  i'.  Churchill,  2-')  Beav.  21. 
Orger  v.  Sparke,  9  W.  K.  ISO,  V.  C. 


W. ;  as  to  the  mode  of  enforcing  the  exe- 
cution of  the  conveyance,  see  ante,  p.  1061. 
and  post,  Chap.  XXIX.,  Proceedings  in 
Cliambers. 

6  Jone«  V.  Rohinson,  3  De  G.,  M.  &  G. 
910,  912;  Set<in,  581. 

"•  Seton,  577;  see  the  {reneral  form  of  an 
order  as  to  the  title  deeds,  settle  1  l)v  Lord 
Hardwicke,  H;ind.  152;  3  De  G  ,  M.  &  (i. 
910,  n.;  and  see  Jones  v.  Kobiusoii,  nbi 
Slip.;  Elton  r.  Elton,  27  Beav.  632;  6  Jur. 
N.  S.  136;  and  forms  of  decrees  in  Seton, 
581,  592. 

8  Elton  V.  Elton,  ubi  sup. 

9  17  Yes.  533,  558. 
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own  convenience,  the  rule  of  law  should  be  adoi^ted,  and  therefore,  Ch.  XXVIII. 
no  costs  should  be  given  until  the  commission  ;  and  that  the  costs 
of  issuing,  executing,  and  confirming  the  partition,  should  be  borne 
by  the  parties,  in  proportion  to  the  value  of  their  respective  inter- 
ests ;  but  not  the  costs  of  any  subsequent  proceedings.^  The 
costs  of  an  infant,^  or  of  a  married  woman,^  or  lunatic,*  will  be 
declared  to  be  a  charge  upon  his  or  her  share,  including  costs 
before  decree ;  ^  and  the  order  as  to  a  lunatic's  costs  may  be  made 
by  a  Vice-Chancellor.® 

Where  one  of  the  parties  had  made  a  lease  of  his  undivided 
share,  the  costs  of  the  lessee,  who  was  a  necessary  party  to  the 
suit  for  the  partition,  were  thrown  exclusively  upon  the  lessor,  on 
the  gTound  that,  as  such  lessee  was  entitled  to  his  costs,  his  land- 
lord, who  had  been  the  means  of  bringing 'him  into  Court,  was 
the  proper  person  to  indemnify  him.'' 

It  has  been  decided,  that  commissioners  of  partition  have  no   Commission- 
lien  on  the  commission  for  their  charges.  ^^^  forlhdr 

charges. 


Costs  of  lessee 
of  an  undi- 
\'ided  share 


Sectio:n^  II. — Proceedings  under  Decrees  to  settle  boundaries. 

In  a  suit  to  ascertain  boundaries,  the  decree  generally  directs  a  Nature  of 
commission  to  issue  for  that  purpose.^     It  may,  however,  direct  P^°^^^<^*°ss- 


^  See  Benmes  on  Costs,  31;  see  also 
Calmady  v.  Cahnadv,  2  Ves.  J.  568; 
Bariiiff  V.  Xash,  1  V.  &  B.  554;  Morris  v. 
Timmins,  1  Beav.  411,  418;  M'Bride  v. 
Malconison,  2  Dr.  &  Wal.  700;  Seton, 
581,  582;  Morf;an  &  Davey,  172;  see 
Plu'lps  V.  Green,  3  John.  Ch.  305;  Tibbits 
V.  Tibliits  7  Paijre,  204;  Matter  of  Hemi- 
up,  3  Paige,  305 ;  Coles  v.  Coles,  2  Beas- 
ley,  365.  As  to  the  different  items  of  cost, 
see  Coles  v.  Coles,  Kttpra. 

2  Shepherd  v.  Churchill,  25  Beav.  21; 
Cox  V.  Cox,  3  K.  &  .T.  554.  In  recent 
cases,  where  it  appeared  to  be  for  the  ben- 
efit of  the  infant,  the  Court  has  directed  the 
costs  to  be  raised  by  a  sale  of  the  estate, 
without  a  partition.  Hubljardr.  Hubb;u-d, 
2  H.  &  M.  38;  Donaldson  v.  Fairfax,  i6. 
40,  n.  (a);  and  see  Tliacker;iy  v.  Parker, 
1  N.  K.  567,  V.  C.  W.;  Davis  v.  Tnrvey, 
9  Jur.  N.  S.  954;  11  W.  R.  679,  M.  R. ; 
32  P>eav.  554;  GrifHes  v.  Griffies,  11  W. 
R  943,  V.  C.  K.  Where  the  costs  previ- 
ous to  decree  have  been  thus  raised,  the 
costs  subsequent  to  the  decree  will  be 
ordered  to  come  out  of  the  aprffregate 
amount  of  the  purchase-money.  Coventry 
V.  Coventry,  34  Beav.  572. 

8  Fleming  v.  Armvtrons:,  5  N.  R.  181,  M. 
R. ;  34  lieav.  109.  In  this  case,  the  costs 
were  directed  to  be  raised  by  a  sale  of  the 


estate,  although  there  was  the  usual  clause 
against  anticipation. 

^  Singleton  r.  Hcpkins,  1  Jur.  N.  S. 
1199;  4  W.  R.  107,  V.  C.  S. 

5  Shepherd  v.  Churchill,  and  Cox  v. 
Cox,  ubi  sup. 

6  Singleton  v.  Hopkins,  vbi  svp. 

"  Cornish  v.  Gest,  2  Cox,  27;  Beames 
on  Costs,  32;  but  see  ilerbfrt  v.  Hedges, 
10  Ir.  Eq.  479,  cired  IMorgnn  &  Davey, 
174;  Williams  v.  Williams,  10  W.  R.  609, 
V.  C.  K. 

8  Young  V.  Sutton,  2  V.  B.  365. 

9  Godfrey  r.  Littell,  1  R.  &  M.  59,  63 ; 
Taml.  221 ;  2  R.  &  M.  630,  636.  As  to 
the  jurisdiction,  see  Speer  v.  Crawter,  2 
Mer.  410,  417;  Attorney-General  v.  Ste- 
phens, 1  K.  &  J.  724;  1  Jur.  N.  S.  1039;  6 
De  G.,  M.  &G.  Ill;  2  Jur.  N  S.  51;  God- 
freys. Littel,  2ibi  sup. ;  'I'ulloch  v.  Hartley, 
1  Y.  &  C.  C.  C.  114;  Hicks  v.  Hastings,  3 
K.  &  J.  701;  Seton,  590,  591;  2  L.  C.  Eq. 
367  et  seq.  ;  Story  Eq.  Jur.  §  610  et  seq. ; 
Strode  v.  Blackburne,  3  Ves.  (Sumner's 
ed.)227,  note.  Equity  hns  rio  jurisdiction, 
in  Virginia,  to  settle  the  title  or  lionnds  of 
land  between  adverse  clainnnnts,  unless  the 
pluintiff  has  an  equity  against  the  defend- 
ant claitning  ndverselj'  t"  him;  an  equity 
agtiinst  other  persons  will  not  give  juris- 
diction.   Stuart  V.  Coulter,  4  Rand.  74.    As 
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Rule,  where 
tenant  lias 
intermixed 
his  lands,  so 
that  they 
cannot  be 
separated. 


Number  of 
commission- 
ers. 

Mutual  con- 
veyances not 
directed;  but 
plaintiff 
quieted  in 
possession. 


Further  con- 
sideration. 


the  question  to  be  tried  before  the  Court  itself  with  or  without  a 
jury,  or  before  a  Court  of  Common  Law.-^ 

A  commission  to  settle  boundaries  partakes  very  much  of  the 
same  nature  as  a  commission  of  partition  :  it  is  nearly  in  the  same 
form,  and  is  sued  out,  executed,  and  returned,  and  the  certificate 
of  the  commissioners  is  objected  to,  confirmed,  or  quashed,  in  the 
•same  manner.^  There  is,  however,  frequently  this  difference  be- 
tween commissions  to  ascertain  boundaries  and  commissions  of 
partition,  namely,  that,  in  the  case  of  a  partition,  the  thing  to  be 
divided  is  clearly  ascertained  and  described ;  whereas,  in  the  case 
of  a  commission  of  boundaries,  it  is  often  impossible  for  the  com- 
missioners to  ascertain  them  with  sufficient  certainty  to  set  them 
out.  Where,  however,  it  is  through  the  default  of  a  tenant  or 
copyholder  that  boundaries  are  confused,  the  Court  provides  for 
the  case  of  its  being  impossible  to  ascertain  them,  by  directing  so 
much  of  the  defendant's  own  land  to  be  set  out,  as  shall  be  equal 
to  the  quantity  originally  granted  or  leased.^  In  such  case,  the 
commissioners  must  proceed  accordingly. 

It  is  to  be  observed  that,  in  a  bill  by  a  prebendary  against  several 
of  his  lessees  for  a  commission  to  ascertain  the  boundaries  of  his 
prebendal  lands,  which  had  become  intermixed  with  their  own 
lands.  Lord  Eldon  held  that  the  plaintiff  had  a  right  to  name  as 
many  commissioners  as  the  defendants.'* 

The  decree,  in  a  suit  to  settle  boundaries,  does  not  order  mutual 
conveyances,  as  in  the  case  of  a  partition ;  but  directs  that,  after 
the  lands  have  been  set  out,  the  defendant  is  to  deliver  possession 
thereof  to  the  plaintiff,  and  that  the  plaintiff  and  his  heirs  are  to 
hold  and  enjoy  the  same  against  the  defendant,  or  any  person  or 
persons  claiming  under  him.^ 

The  further  consideration  of  the  suit  is  generally  reserved  until 
after  the  return  of  the  commission,  or  trial  of  the  question." 
When,  therefore,  the  commissioners'  certificate  has  been  confirmed 
absolute,  the  cause  must  be  set  down  for  hearing  on  further  con- 
sidera,tion,  in  the  usual  manner.''^ 


to  confusion  of  boundaries,  see  1   Story 
Eq.  Jur.  609  et  seq.,  Ch.  9. 

In  Connecticut,  a  Court  of  Equity  will 
not  interfere  for  the  mere  purpose  of  set- 
tling adi-puted  boundar}'  between  adjoin- 
ing proprietors.  Wolcote  v.  Robbins,  26 
Conn.  230.  So,  in  New  Jersey,  tlie  Court 
will  not  entertain  a  question  of  boundary 
between  adjoining  land-owners.  Dicker- 
son  V  Stoll,  4  Haist.  Ch.  (N.  J.)  294.  All 
parties  interested  must  be  parties.  Rayley 
V.  Best,  1  R.  &  M.  659.  For  forms  of  de- 
crees, see  Seton,  ■588-590,  591. 

1  Godlrev  v.  Littell,  ubi  sup. ;  25  &  26 
Vic.  c.  42,"§§  1,  2;  ante,  p.  1071. 

2  See  Braithwaite's  Pr.  239 ;  and  cases 
cited  below. 


3  Speer  v.  Crawter,  2  Mer.  410,  418; 
Willis  V.  Parkinson,  2  Mer.  507,  510; 
Attorney-Geiierid  w.  Fulierton,  2  V.  &  B. 
263,  264;  Lord  Aberg:ivenny  v.  Thomas, 
1  West,  649;  Duke  of  Leeds  v.  Karl  of 
Strafford,  4  Ves  IbO,  186;  Aitoniey-Gen- 
eral  v.  I'enrnddocke,  Seton,  589. 

•4  Willis  V.  Parkinson,  1  Swanst.  9. 

5  Lord  Abergavenny  v.  Thomas,  Seton, 
591,  No.  1. 

G  See  Godfrey  v.  Littell,  Taml.  234; 
Seton,  588. 

^  See  post,  Chap.  XXX.,  Further  Con- 
sideidtitm.  As  to  bringing  the  cause  to  a 
hearing,  after  tlie  trial  of  a  question  of 
fact,  see  ante,  p.  1146. 
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No  certain  rule  appears  to  be  laid  down  with  reference  to  the  Ch.  XXVIII. 
costs  of  suits  to  settle  boundaries.     Where,  however,  it  does  not  ^ 

appear  to  have  been  owing  to  any  default,  either  in  the  plaintiff  or  Costs, 
defendant,  that  the  lands  have  been  mixed  or  confounded,  the 
Court  will  direct  the  costs  to  be  borne  by  the  plaintiff  and  defend- 
ant equally :  though  the  interest  of  one  party  is  more  inconsider- 
able than  the  interest  of  the  otlier.^  The  decision  of  the  Court* 
with  respect  to  costs  will  also  be  influenced  by  the  relation  of  the 
parties ;  and  it  is  to  be  recollected,  that  it  has  been  long  settled, 
that  a  tenant  is  bound  (among  other  obligations  resulting  from 
that  relation)  to  keep  distinct  from  his  own  property  during  the 
tenancy,  and  to  leave  clearly  distinct  at  the  end  of  it,  his  landlord's 
property  not  in  any  way  confounded  with  his  own.^  If,  therefore, 
it  should  appear  that  a  tenant  has  either  voluntarily  or  negligently 
permitted  the  boundaries  of  his  own  land  to  get  confused  with 
that  of  his  landlord,  the  Court  will,  in  all  probability,  compel  him 
to  pay  the  costs  of  his  misconduct  or  negligence.^ 


Section  III.  —  Proceedings  Under  Decrees  to  assigyi  Doxoer. 


puted. 


Formerly,  the  Couit  would  not  assist  a  widow  in  the  assignment  where  right 
of  her  dower,*  out  ol  her  husband's  estate,  if  there  was  any  doubt  to  dower  dis- 
as  to  her  legal  right.  Where  the  title  to  dower  was  disputed,  it 
referred  her  claim  to  the  decision  of  a  Court  of  Law  :  ^  either  by  di- 
recting an  issue,  or  by  ordering  the  bill  to  be  retained  for  a  certain 
time,  with  liberty  to  the  plaintiff  to  bring  a  writ  of  dower,  as  she 
might  be  advised.^  Now,  however,  it  is  presumed  that  the  Court 
will  itself  determine  the  leecal  rio-ht.'^ 


1  Norris  v.  Le  Neve,  3  Atk.  82. 

2  Attorney-General  v.  Fullerton,  uhi 
sup. 

3  And  see  furthf^r  as  to  costs,  Metcalfe  v. 
Beckwith,  2  P.  Wins.  376;  Habergham  r. 
Stansfeld,  Seton,  591,  No.  4,  where  the 
costs  were  directed  to  be  paid  ratably. 
Beames  on  Costs,  35 ;  Morgan  &  Davey, 
174. 

■*  As  to  dower,  and  the  jurisdiction  of 
the  Court  in  respect  thereto,  see  Sugd. 
244  et  seq. ;  Seton,  673  et  seq. ;  Tud<ir,  L. 
C.  Conv.  55  et  seq.  ;  Story  Eq.  Jar.  §  624 
et  seq.  ;  Smith's  Comp.  188  tt  seq.;  2  L. 
C-  Eq.  402,  403.  The  result  of  the  vaiious 
decisions  upon  this  subject  is,  that  Courts 
of  Equity  will  now  entertain  a  general 
concurrent  jurisdic'ion  with  Courts  of 
Law  in  the  assignment  of  dower  in  all 
cases.  1  Stnrv  Eq  Jur.  §  624,  c.  12;  see 
also  for  a  full ,  statement  of  the  law  on 
tliis  subject,  ib.  §§  625,  632;  Ilerliert  v. 
Wren,  7  Crunch,  376;  Powell  v.  Monson 


Manuf.  Co.,  3  Mason,  347,  459;  Swaine  v. 
Perine,  5  John.  Ch.  482 ;  Greene  v.  Greene, 
1  Ham.  535;  Grayson  v.  MonciDe,  1  Leigh, 
449;  Kendall  y.Hovey,  5  Monroe,  284; 
Stevens  v.  Smith,  4  J.  J.  Marsh.  64;  4 
Kent  (11th  ed.),  71;  London  v.  London,  1 
Humph.  1,  12.  The  claim  of  dower  is 
considered,  in  New  Jersey,  as  emphati- 
cally, if  not  exclusively,  within  the  cog- 
nizance of  the  Common  Law  Courts. 
Harrison  v.  Eldridge,  2  Hal.st.  401,402; 
Hartshorne  v.  Hartshorne,  1  Green  Ch. 
349;  Wells  V.  Beall,  2  Gill  &  J.  468; 
Smith  V.  Eustis,  7  Greenl.  41;  Blunt  v. 
Gee,  5  Call,  481;  Mayburry  v.  Brien,  15 
Peters,  21. 

5  Ld.  Red.  121,  122. 

6  Mundy  v.  Mundv,  2  Yes.  J.  122,  128; 
Read  v.  Read,  Ld.  Red.  122,  n.  (i);  Cur- 
tis V.  Curtis,  ibid. ;  2  Bro.  C.  C.  620;  D'Arcy 
V.  Blake,  2  Sch.  &  Lef.  387,  390 ;  Badgley 


7  25  &  26  Vic.  c.  42 ;  ante,  p.  1071. 
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PARTITION.  — BOUNDARIES. DOWER. 


Ch.  XXVIII. 
§3. 

V- , ■ 

Where  not 
disputed. 

In  what  man- 
ner assigned. 


Possession. 


Arrears. 


Statute  of 
Limitations. 


Interest. 


Account  of 
rents. 


Costs. 


When  the  right  to  dower  has  been  established  or  admitted,  an 
inquiry  will  be  directed  what  lands  the  husband  died  seised  of 
wherein  his  widow  is  entitled  to  dower ;  and  the  dower  will  then 
be  directed  to  be  assigned.^ 

This  may  be  done,  either  in  Chambers,^  or  by  directing  a  com- 
mission to  issue.^  A  commission  to  assign  dower  is  nearly  in  the 
same  form,  and  is  made  out,  executed,  and  returned,  in  the  same 
manner,  as  a  commission  of  partition.* 

It  is  to  be  observed  that,  as  in  the  case  of  settlement  of  boun- 
daries, it  generally  forms  part  of  the  decree,  that  when  the  dower 
has  been  assigned,  possession  shall  be  delivered  to  the  plaintiff.^ 

The  widow  is  also  entitled  to  an  account  of  the  arrears  of  her 
dower,^  and  this,  notwithstanding  the  death  of  the  heir  pending 
the  suit :  although  at  Law  her  right  to  damages  would  have  been 
lost  by  that  event.'  The  widow's  right  to  the  rents  and  profits, 
accrued  from  the  death  of  her  husband,  is  not  limited  to  the  time 
of  filing  the  bill.^  It  was  held,  that  the  Statute  of  Limitations, 
21  Jac,  I.  c.  16,  did  not  afiect  proceedings  to  recover  arrears  of 
dower ;  ^  but  the  statute,  3  &  4  Will.  IV.  c.  27,  §  41,  expressly 
applies  to  tliem.^" 

It  may  be  mentioned  hei'e,  that  interest  will  not  be  allowed  on 
arrears  of  dower." 

The  original  decree  usually  directs  an  account  of  rents  and 
profits :  whether  the  assignment  of  dower  is  to  be  made  in  Cham- 
bers,^^  or  by  commission." 

Lord  Redesdale  observes,  that  "in  the  two  cases  of  partition 
and  assignment  of  dower,  as  no  costs  can  be  given  in  a  Court  of 

Trapier,  IBailevCh.  63;  Swaine  r.  P'^rine, 
5  John.  Cli.  487,  488;  Davis  ?;.  Logan,  9 
Dana,  187.  As  to  her  risht  to  rents  and 
profits,  aajainst  tiie  jilienee  of  her  hu^b'ind, 
see  Silhnan  v.  Bowen,  8  Gill  &  J.  50; 
Richard  v.  Talbird,  Rice  Eq.  159;  Gordon 
V.  Steven?,  2  lliil  Ch.  429;  Marshall  v. 
Anderson,  1  B.  Mon.  199  ;  Kendall  v. 
Hovey,  5  Monrne.  284;  Rus-ell  v.  Austin, 
1  Pafgp,  W2:  Whiteliead  v.  Bellamy,  2 
Hayw  240;  Wood  v.  Lee,  5  Monroe,  57; 
Golden  v.  Maupiu,  2  J.  J.  ]\Lirsh.  240; 
Johnson  v.  Thomas,  2  I'aise,  377;  Steiger 
V.  Hillen,  5  Gill  &  J.  121 ;  Tod  v.  Bavlor, 
4  Leigh,  498. 

T  Curtis  V.  Curtis,  2  Bro.  C.  C:  620; 
contra,  Ld.  Red.  122. 

8  Curtis  V.  Curtis,  tibi  svp. ;  Mundv  v. 
Mundv,  2  V.'S.  J.  122,  128;  Oliver  v. 
Richardson,  9  Ves.  222. 

2  Oliver  v.  Richardson,  nbi  sup. 

W  Ante,  pp.  652,  653;  Sheltbrd,  R.  P. 
Acts,  262. 

11  Liudsav  V.  Gibbon,  cited  3  Bro.  C.  C. 
495;  Wakeliidd  v.  Cliilds,  1  Fonb.  23. 

12  As  to  the  proceedings  at  Chambers, 
see  post,  Chap.  XXIX. 

13  See  forms,  Seton,  672,  676. 


V.  Bruce,  4  Paige,  98 ;  Sandford  v.  M'Lean, 
3  John.  Ch.  117;  Drickle  v.  Timrod,  1  De- 
saus.  109;  Wilkin  ^^  Wilkin,  1  John.  Ch. 
Ill;  Phelps  V.  Green,  3  John.  Ch.  802; 
see  also  Johnson  v.  .Johnson,  1  Munf. 
554,  note;  Davison  v.  White,  2  Munf. 
527;  Ball  v.  Ball,  3  Munf.  279;  4  Kent 
(11th  ed.)  71.  Since  23  &  24  Vic.  c.  126, 
§§  26,  27,  the  proceedings  at  Law  are  com- 
menced by  writ  of  sunnuons. 

1  Si^e  form  of  decree  in  Meggot  v.  Meg- 
got,  Seton,  671,  672. 

2  See  forms  of  decree,  Seton,  673; 
Goodenough  r.  Goodeiiough,  2  Dick.  795. 
As  to  the  proceedings  at  Chambers,  see 
post.  Chap.  XXIX. 

3  Seton,  673,  674,  676;  AYild  v.  Wells, 
1  Dick.  3;    Uuddlestone  i'.   Huddle=tone, 

1  Chn.  Rep.  38;  Lucas  v.  Calcraft,  1  Bro. 
C.  C.  134;  2  Dick.  594;  Mundyt).  Mundy, 

2  Ves.  J.  125;  4  Bro.  C.  C.  294.  For 
form,  see  Vol.  III. 

4  Ante,  pp.  1151-1153. 

5  Meggot  ?;.  Mcggot,  Seton,  671,  No.  1; 
Goodenough  "w.  Goodenough,  vbi  sup. 

6  See  Haz'^n  v.  '1  hurber,  4  Juhn.  Ch. 
604;  Newbold  v.  Ridge  way,  1  Hariing.  55; 
Chase's   Case,   1    Bland,   206  ;    Keith  v. 
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Common  Law  upon  a  writ  of  partition  or  a  writ  of  dower,  no   Ch.  XXVin. 
costs  have  commonly  been  given  in  a  Court  of  Equity  upon  bills  ^   ' 

brought  for  the  same  purposes."  ^  As  respects  dower,  this  appears 
to  be  the  present  rule  of  the  Court,  in  cases  where  the  widow 
comes  into  Court  for  the  single  purpose  of  having  dower  assigned 
her:  the  rule,  however,  is  subject  to  excej)tions  where  previous 
questions  are  raised,  in  litigating  which  the  jiarty  is  vexatious ;  ^ 
therefore  where  the  widow  had,  without  any  just  j^retence,  been 
kept  out  of  her  dower.  Sir  William  Grant  M.  R.  awarded  her  the 
costs.^  In  Meggot  v.  Meggot^^  also,  the  Court  appeai-s  to  have 
awarded  the  widow  her  costs,  ujj  to  the  time  of  the  decree :  re- 
serving the  consideration  of  the  subsequent  costs  until  after  the 
report.^ 


1  Ld.  Red.  122. 

2  Lucas  V.  Calcraft,  1  Bro.  C.  C.  134; 
see  also  Sir  Samuel  Romilly's  note  of  S. 
C.  ih.  ed.  Belt.  (?«);  Bumford  v.  Bamford, 
5  Hare,  203,  205;  Storraout  v.  Wickens, 
14  VV.  R.  192,  V.  C.  W. 

3  Worgan  v.  Ryder,  1  V.  &  B.  20; 
Beames  on  Costs,  22  n.  {f) ;  and  see  Fry 


V.  Noble,  7  De  G.,  M.  &  G.  687 ;  2  Jnr.  N. 
S.  128;  20  Beav.  598;  1  Jur.  N.  S.  767; 
Harris  v.  Harris,  11  W.  R.  62,  M.  R. 

4  Seton,  671,  672. 

5  But  see  Outhwaite  v.  Outhwaite,  re- 
ferred to  in  Beames,  on  Costs,  22  n.  (/"). 
As  to  costs  in  a  dower  suit,  see  Morgan  & 
Davey,  151. 


CHAPTER   XXIX. 


PROCEEDINGS  UNDER  DECREES  AND  ORDERS. 


Section  I.  —  Proceedings  in  the  Master's  Office^ 


To  what 
Master  refer- 
ences are 
made. 


Change  of 
Master. 


Generally. 

AcconrtT'SG  to  the  ancient  practice  of  the  Court,  all  references 
to  a  Master  used  to  be  made  to  one  of  the  two  Masters  sitting  in 
Court,  as  assistants  to  the  Lord  Chancellor  or  Master  of  the  I'olls, 
when  the  reference  was  made ;  ^  but  the  modern  practice,  Avliere 
there  had  been  no  previous  reference,  was  to  refer  it  "  to  the  Master 
in  rotation,"  and,  whej-e  there  had  been  a  previous  reference,  "to 
the  Master  to  whom  this  cause  stands  refeiTed."  ^ 

It  may  be  mentioned,  in  this  place,  that  after  a  cause  has  been 
referred  to  a  Master,  it  cannot  be  withdrawn  from  that  Master 
without  a"n  order  of  the  Court,  and  that  such  an  order  will  not  be 
made  unless  on  very  special  occasions,  such  as  the  incapacity  of 
the  Master,  from  illness,  to  attend  to  the  business,  which,  to  jus- 
tify such  a  removal,  must  be  shown  to  be  of  a  very  urgent  nature. 
In  one  case,  it  appears,  that  Lord  Eldon  directed  a  cause  to  be  re- 
moved on  the  allegation  of  counsel,  that  he  found  the  Master  in 
such  a  state,  fi-om  his  advanced  age  and  infirmity,  that  it  was  not 


1  The  office  of  Master  in  Chancery  has 
been  aboli-heil  in  England,  but  this  sec- 
tion, in  rel'erence  to  the  proceedings  in  the 
Master's  office,  has  been  retained  in  this 
edition  because  the  office  stHl  exists  in 
many  of  tiie  United  States.  The  Master's 
office  is  a  branch  of  the  Court;  the  Master 
is  an  officer  of  the  Court;  Simmons  v. 
Jacobs,  f)2  Maine,  153;  and,  it  seems,  he 
has  power  to  control  the  proceedings  of 
parties  before  him.  Stewart  v.  Turner,  3 
Edw.  Ch.  458.  In  reference  to  a  Master's 
fees  and  allowance  lor  his  services,  see 
Woodruff  f.  Straw,  4  Paige,  407. 

'■*  Prac.  Peg.  363;  where  a  reference  is 
made  for  the  examination  of  C'Uirt  Rolls, 
touching  any  custom,  it  shoul  I  not  be  to 
anv  one  Master,  but  to  two  at  the  least. 
Jbid. 

8  The  Circuit  Courts  of  the  United 
States  may  appoint  standing  Masters  in 


Chancery  in  the'r  respective  districts,  both 
the  Judges  concurring  in  the  appoir.tnient; 
and  they. may  also  app'iint  a  Mas'cr  pro 
hac  vice  in  any  particular  case.  Urji'ed 
States  Equity  "Pule,  8:i;  see  St  ite  v.  Mc- 
Intyre,  53  .Maine,  214.  It  is  improper  tor 
a  .Master  to  pfi-ibrm  any  official  act,  as 
Master,  in  a  cause  in  which  he  is  solici'or, 
or  partner  of  the  solicitor.  Brwwn  v. 
Byrne,  Walk.  Ch   453. 

Wheti  a  notice  wa.s  to  appear  before  A., 
a  Master,  and  tlie  leturn  was  by  B..  a 
Master,  that  the  <lefendant  did  not  app  'ar, 
it  was  lield  to  be  iiTiguiar.  Whipple  v. 
Brown,  II  irring.  Ch.  4JB.  Wh.  re  one 
Master  has  l,e.'un  pricee  lings  undi^r  an 
order  of  reference,  ihey  should  be  com- 
pP^tefJ  by  him,  and  the  )iarty  obtaining 
the  order  cannot  transfer  the  proc-ed  n;j;s 
to  another  .Ma-tt-r  to  b.' completed.  Bishop 
V.  Williams,  Walk.  Ch.  423. 
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proi")er  to  go  into  the  business  before  bim.^     Sometimes  where  the    Ch.  XXix. 
Master  has  died  and  a  successor  has  not  been  appointed,  the  Court  ^   " 

will  make  an  order  that  the  cause,  if  the  matter  of  the  reference 
requires    immediate   attention,  should  be  transferred   to  another 
Master.2 
,  Conduct  of  the  Cause. 

As  a  general  rule,  the  prosecution  of  a  decree  devolves  upon   Conduct  of 
the  plaintiff;  he  being  considered  to  be,  in  most  cases,  the  person   ^^®  cause : 

.    -^ .  .  °.  .  .      '  '  -I  usually  given 

principally  interested  in  forwarding  it.     A  reference  upon  an  in-  to  plaintiflF. 
terlocutory  order  is,  for  the  same  reason,  usually  prosecuted  by 
the  party  obtaining  it,  whether  plaintiff  or  defendant.^ 

In  the  case  of  concurrent  suits,  the  conduct  of  the  proceedings   Concurrent 
is  usually  intrusted  to  the  plaintiff  in  the  first  suit  in  point  of  ^'^'^" 
time;*  it  will,  however,  if  any  sufficient  reason  appear,  be  intrusted 
to  any  other  party.     If  the  Court  does  not  consider  the  plaintiff  Where  Con- 
or party  obtaining  the  order  entitled  to  the  conduct  of  the  pro-  giVenTo^chT- 
ceedings,  it  will  be  given,  as  a  general  rule,  to  the  defendants  or  ftndant  or 
respondents  having  the  greatest  interest.^ 

If  the  party  having  the  conduct  of  the  proceedings  is  guilty  of  change  of 
delay  or  other  misconduct,  the  Court  will  commit  the  conduct  of  ^"^^r"^^*^'  i 
the  proceedings  to  'some  other  of  the  parties.  Thus,  where  in  a 
creditor's  suit,  the  plaintiff  is  guilty  of  delay,  the  Court  will,  on 
the  application  of  any  other  creditor,  make  an  order  giving  him 
the  conduct  of  the  cause ;  ^  and  so,  if  the  plaintiff  in  a  legatee's  suit 
neglects  to  prosecute  the  proceedings,  the  conduct  of  the  cause 
may  be  intrusted  to  another  legatee.' 

1  Anon.,  9  Ves.  341.  a  hearing  on  or  before  the  next  rule  daj' 

2  In  one  case  it  appears  that  upon  the  succeeding  tiie  time  when  the  reference 
death  of  a  Ma-ter,  a  gt-neial  order  was  was  made;  if  he  omit  to  do  so,  the  adverse 
made,  that  all  matters  referred  to  him  party  shall  be  at  liberty  forthwith  to  cause 
should  be  transferred  to  another.  Prac.  proceedings  to  be  had"  before  the  -Master, 
Reg.  165.  at   the  costs   cif  the  partj'  procuring  the 

3  Quackenbush  v.  Leonard,    10   Paige,  reference.     Equity  Rule.  74. 

131;  Biddulpii  v.  Fitzgerald,  Snu^-se  &  S.  Where  it  is  necessary  to  institute  a  suit 

434;   HoJley  y.  Giober,   9  Paige,  9.     As  a  against  a  person  who    lias  had   dealings 

gener.il  rule,  the  partj^  obtaining  a  refer-  with  the  person  whose  estate  is  being  ad- 

ence  is  entitled  to  the  prosecution  thereof  ministered,  the  conduct  of  it  will  be  given 

in  the  first  InstHHce;  and  where  reference  to  the  personal   representative,   unless    a 

is    directed  at  a  heiring  in   which  both  ca-e  ot  misconduct  is  made  out.      Har- 

parties  have  an  interest,  it  is  to  be  prose-  rison  v.  Kichanls,  L.   R.   1  Ch.  Ap.  473; 

cuted  by  the  solicitor  of  the  i)laintiti';  and  12  Jur.  N.  S.  "tilX,  L.  JJ. 

in  either  case,  the  adverse  party  his  no  4  Belcher  v.  Belcher,  13  W.  R.  913,   V. 

right  lo  carry  tlie  decree  to  the  .Master's  C.  K. 

office  until  the  prosecution  of  the  reference  5  Re  Hutchinson,  1  Dr.  &  Sm.  27,  30^6 

ha.s   been  committed  to  liim,  either  upon  Jur.  N.  S.  136. 

defaidt  of  the  party  orikiually  entitled  to  6  Powell  v.  Wallworth,  2  Mad.  183;  see 

the  prosecution,  or  by  a  provision  in  the  also  Sims  v.  Ridge,  3  Mer.  45i*,463;  Jeud- 

decree  directaig  the  reterence.     Quacken-  wine  u.  Agate,  5  Russ.  283;  Edn'iunds  v. 

bush  V.   Leonard,   supra.      In  the  Circuit  Aclan.i,  5    Mad.  31;    Fleming  v.  Prior,  6 

Courts  of  the  United  6*ates,  whenever  any  Mad.  423;   Wyatt  v.  Sadler,  5  Sim.   450; 

reftrence  of  any  matter  is  made  to  u  Mas-  Price  v.  North,  2  Y.  &  C.  Excii.  628;  Lord 

ter  to   examine   and   report  thereon,  the  Alvanlej'  v.  Kinnaird,  8  Jur    114.  L.   C. 

party   at   whose    in-tance    or    for    whose  For  form  of  order,  see  Seion,  138,  No   7. 

benefit  the  reference  i~  made,  shall  cause  7  Williams  v.  Chard,  5  De  G.&  S.  9, 12. 
the  same  to  be  presented  to  the  Master  for 
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Ch.  XXIX. 
§1- 


Party  to 
wliom  con- 
duct trans- 
ferred is 
entitled  to  in- 
spect, or  take 
copies  of 
papers. 


Of  Master's 
warrants. 


Form  of. 


In  a  creditor's  suit,  an  order  was  made  transferring  the  conduct 
of  the  proceedings  to  another  creditor,  on  the  ground  of  delay; 
notwithstanding  the  cause  had  abated  by  the  deatli  of  a  defendant.^ 

The  i:>arty  to  whom  the  conduct  of  the  suit  is  transferred  stands 
in  the  pLace  of  the  party  who  originally  carried  on  the  proceed- 
ings ;  and  is  entitled  to  inspect  and  take  copies  of  all  the  papers 
in  the  suit,  which  may  be  in  possession  of  the  latter  or  his  solic- 
itor.2 

Of  Warrants. 

Before  we  proceed  to  examine  the  course  of  proceedings  before 
a  Master  in  sjjecific  cases,  it  is  proper  to  direct  the  attention  of 
the  reader  to  certain-  points  relating  to  the  Master's  office,  which 
are  common  to  all  references.  The  first  of  these  points  which 
suggests  itself,  is  the  method  of  bringing  the  parties  who  are  in- 
terested in  the  subject-matter  before  the  Court. 

This  is  done  by  means  of  "a  warrant,"  which  is  a  mere  memo- 
randum, upon  a  slip  of  paper,  entitled  in  the  cause,  and  signed  by 
the  Master,  appointing  a  day  and  hour  for  all  parties  concerned  to 
attend  him  on  the  matter  of  the  reference ;  ^  it  is  generally  in  this 
form :  — 

By  virtue  of  an  order  of  reference,  I  do  appoint  to  consider  the 
matters  thereby  to  me  referred,  on  next,  at  of  the  clock, 

in  the  noon,  at  my  Chambers   in   Southampton  Buildings, 

Chancery  Lane,  at  which  time  and  place  all  parties  concerned  are 
to  attend.  S.  C  Cox.'* 

Dated  the  day  of  1830. 


1  Cooki).  Bolton,  5  Russ.  282;  Brown 
V.  Lake,  6  Coll.  620;  Johnson  v.  Ham- 
merslev,  24  Beav.  498. 

2  Bennett  v.  Baxter,  10  Sim.  417;  4 
Jur.  50. 

8  By  the  United  States  Equity  Rule, 
75,  upon  every  reference  of  a  nia'.ter  to  a 
Master,  to  examine  and  report  upon,  it 
shall  be  his  duty,  as  soon  as  he  reasonably 
can  after  the  same  is  brought  betbre  him, 
to  assign  a  time  and  place  lor  proceedings 
in  the  same,  aiid  to  give  due  notice  thereof 
to  each  of  the  parties  or  tlieir  solicitors; 
and  if  either  party  shall  fail  to  appear  at 
the  time  und  jiUue  appointed,  the  Miister 
shall  be  at  libertj-  to  proceed  ex  parU,  or 
in  his  discretion  to  adjourn  the  exsimina- 
tion  and  proceedings  to  a  future  day,  giv- 
ing notice  to  the  absent  p;irty  or  his 
solicitor  of  sucii  adjournment;  audit  shall 
be  the  duty  of  the  Muster  to  proceed  with 
all  reasonable  diligence  in  every  such 
reference,  and  with  ilie  least  pnicticable 
delay;  and  either  purty  shall  be  at  liberty 
to  apply  to  the  Court  or  a  .luJge  thereof, 
lor  an  order  to  the  Master  to  speed  the 


proceedings,  and  to  make  his  report,  and 
to  certify  to  the  Courtor  Judge  the  reasuns 
for  any  delay.  See  Cliiuicerj''  Rules  of 
New  Jersey,  2  McCarter  (N.  J  ),  515,  531. 
In  State  ■«.  Mclntyre,  53  Maine,  214,  it  was 
decided  that,  if,  after  reasonable  notice, 
the  IVIaster  proceeds  in  the  absence  uf  the 
defendant,  his  report  cannot  be  successfully 
objected  to  as  being  nx pavU.  Sec  Moore 
V.  Titman,  33  111.  358;  VVliiteside  v.  Pui- 
liam,  25  111.  285.  The  time  to  prepare  for 
a  hearing,  after  notice  given  to  the  parties 
by  a  Master  in  Chancery,  unle-s  fixed  by 
some  rule  or  order,  is  lei't  in  the  discretion 
of  the  Master;  but  it  should  be  a  reason- 
able notice.  Bernie  v.  Vandever,  1(3  Ark. 
61U.  Notice  to  appear  on  the  day  the  case 
was  refen-ed,  in  a  few  hours,  between  8 
and  12  p.m.,  was  held  to  be  so  unseason- 
able that  the  report  should  be  set  aside. 
Bernie  v.  Vandever,  uipva ;  see  1  Newl. 
324;  2  Smitli  {3ded.),  116.  In  New  Jersey 
the  time  for  notice  is  fixed  by  rule  at  four 
days  at  least  exclusive  before  the  day 
assigned  lor  the  hearing.  Rule  14. 
■'  Bennett's  Practice,  Appx.  1. 
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On  the  attendance,  by  all  parties,  before  the  Master,  at  the  time 
specified  in  the  warrant,  he  j^i'oceeds  to  consider  the  matter  re- 
ferred to  him.^ 

Formerly  a  Master  could  not  proceed  with  a  reference  de  die  in 
diem^  without  a  special  order  from  the  Court  giving  him  liberty  to 
do  so;  2  but  now,  by  the  58th  Order  of  1828,  "every  Master  is  at 
liberty  to  proceed  in  all  matters  de  die  in  diem  at  his  discretion." 

In  such  cases,  the  Master  must,  on  each  day,  fix  the  time  for 
the  next  attendance  of  the  parties. 

It  is  to  be  observed,  that  the  Order  above  referred  to  leaves  it 
to  the  Master's  discretion  to  decide  whether  he  will  proceed  de  die 
in  diem  or  not. 

Under  the  old  practice,  the  attendance  of  a  party  upon  a  war- 
rant was  not  required  of  him  until  the  second,  and  in  most  cases, 
not  before  a  third,  warrant  had  been  served  upon  him,^  but  now 
every  warrant  for  attendance  before  the  Master  is  to  be  considered 
pei-emptory,*  and  the  Master  may,  upon  the  non-attendance  of 
the  party,  proceed  in  his  absence  ex  parteJ"  For  this  purpose,  he 
must  administer  an  oath  to  the  person  who  served  the  warrant,  of 
the  same  having  been  duly  served,  and  then  proceed  on  the  busi- 
ness of  the  warrant.® 

The  proceeding  ex  parte  is  not  confined  to  cases  where  there  is 
only  one  party  who  ought  to  attend,  but  makes  default ;  foi",  by 
the  53d  Order,  of  1828,  it  is  directed,  "  That,  where  some  or  one 
but  not  all  the  parties  do  attend  the  Master  at  an  appointed  time, 
whether  the  same  be  fixed  by  the  Master  personally,  or  upon  a 
warrant,  then  the  Master  shall  be  at  liberty  to  proceed  ex  parte^ 
if  he  thinks  it  expedient,  considering  the  nature  of  the  case,  to 
do  so," 

It  is  also  provided,  by  the  54th  Order,  "  That,  where  the  Mas- 
ter has  proceeded  ex  parte,  such  proceeding  shall  not  in  any  man- 
ner be  reviewed,  unless  the  Master,  upon  a  special  application 
made  to  him  for  that  purpose  by  the  party  who  was  absent,  shall 
be  satisfied  that  he  was  not  guilty  of  any  wilful  delay  or  negli- 
gence, and  then  only  upon  payment  of  all  costs  occasioned  by  his 


Ch.  XXIX. 

§1. 


Master  may 
proceed  de  die 
m  diem, 


at  his  dis- 
cretion. 


Every  war- 
rant peremp- 
tory. 


Upon  failure 
of  attendance 
Master  may 
proceed  ex 
parte. 


Proceeding 
ex  parte, 
when  to  be 
reviewed. 


1  By  United  States  Equity  Rule,  77,  the 
Master  must  regulate  all  the  proceedings 
in  every  hearing  before  him,  upon  every 
reference  of  a  mutter  to  examine  and  re- 
port thereon.  The  decretal  order  is  the 
rule  lor  the  guidance  of  the  Master.  Sim- 
mons V.  Jiicobs,  52  Maine,  147;  Remseu 
V.  Rerasen,  2  John.  Ch.  495;  Kaj'  v. 
Fowler,  7  Monroe,  593. 

2  Purcell  V.  M'Namara,  11  Ves.  362. 

3  1  Newl.  324. 

4  59th  Order,  1828. 

5  See  United  States  Equity  Rule,  75; 
New  Jersej'  Chancery  Rule,  14;    2   Mc- 


Carter  (N.  J.),  515.  If  a  Master  in  Chan- 
cery report  that  he  "  gave  reasonable  notice 
to  each  r.iid  all  of  the  said  defendants,"  of 
the  time  and  place  appointed  by  him  for 
the  hearing  of  the  parties,  it  is  sufticient 
in  the  absence  of  anj'  evidence  to  the  con- 
trary; and,  if,  after  such  notice,  the 
Master  proceeds  in  the  absence  of  the  de- 
fendant, his  report  cannot  be  objected  to 
as  being  ex 2) arte.  State  v.  Mclntyre,  53 
Maine,  214;  see  Manhattan  Co.  v.  Evert- 
son,  20  Maine,  291;  Simmons  v.  Jacobs, 
52  Maine,  147,  157,  158. 
6  1  Newl.  324. 
14 
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non-attendaiice,  such  costs  to  be  certified  by  the  Master  at  the 
time,  and  paid  by  the  party  or  his  solicitor,  before  he  shall  be 
permitted  to  proceed  on  the  warrant  to  review." 

By  Lord  Coventry's  Orders  it  is  provided  that,  "  If  the  case  be 
such  that  the  Master  cannot  proceed  in  the  absence  of  either  party 
or  his  counsel  without  just  cause  absenting,  the  Master  is  pres- 
ently to  certify  this  Court  of  the  default,  that  the  defaulter  may 
be  punished  by  commitment,  costs,  or  otherwise,  as  the  Court 
shall  direct;  "  ^  and  now,  by  the  55th  Order  of  1828,  it  is  further 
of  costs  to  be  provided,  "  That  where  a  proceeding  fails,  by  reason  of  the  non- 
paid  by  ab-  attendance  of  any  party  or  parties,  and  the  Master  does  not  think 
it  expedient  to  proceed  ex  parte,  then  the  Master  is  at  liberty  to 
certify  what  amount  of  costs,  if  any,  he  thinks  it  reasonable  to  be 
paid  to  the  party  or  parties  attending,  by  the  absent  party  or  par- 
ties, or  by  his  or  their  solicitor  or  solicitors  personally,  as  the  Mas- 
ter in  his  discretion  shall  think  fit :  and,  upon  motion,  or  petition 
without  notice,  the  Court  will  make  an  order  for  the  payment  of 
£uch  costs  accordingly." 


sent  party. 


General  rule: 
All  parties 
interested  in 
the  estate  or 
fund  in 
question. 


Restrictions : 
general  lega- 
tees. 


Parties  en- 
titled to  real 
or  personal 
estate  alone. 


Parties  Entitled  to  Attend. 

The  general  rule  of  the  Court  appears  to  be,  that  all  parties 
beneficially  interested,  either  in  the  estate  or  in  the  fund  in  ques- 
tion, are  entitled  to  attend  before  the  Master  on  all  those  proceed- 
ings which  may  afiect  their  interests,  or  increase  or  diminish  their 
proportion  in  the  fund :  thus  all  parties  entitled  to  a  distributive 
share  of  a  residue  are  entitled  to  attend  on  those  proceedings 
which  tend  to  increase  or  diminish  the  residuary  fund.-'  The  only 
exception  to  this  rule  appears  to  be  the  case  of  a  reference  to  the 
Master  of  the  title  to  an  estate  purchased  under  a  decree,  in  which 
case,  in  addition  to  the  jjurchaser's  solicitor,  the  Master  will  only 
allow  the  vendor's  solicitor  to  attend  before  him  on  the  inquiry.^ 

The  rule  is  also  subject  to  some  limitations,  where  a  fund  dis- 
tributable under  a  will  is  sufficient;  thus,  general  legatees  only 
are  allowed  to  attend  on  those  proceedings  which  strictly  affect  or 
relate  to  then-  legacies,  and  not  on  the  general  proceedings ;  but 
if  the  fund  is  not  sufficient  to  pay  the  legatees  in  full,  they  are 
entitled  to  attend  all  proceedings  which  relate  to  or  may  affect  the 
fund  out  of  which  they  are  to  be  paid.*  Parties  entitled  only  to 
the  personal  estate  are  not  entitled  to  attend  those  proceedings 
which  affect  the  real  estate  alonej  and  in  like  manner  those 
interested  solely  in  the  real  estate  are  not  allowed  to  attend  the 
proceedings  relating  exclusively  to  the  personal  estate,  supposing 


1  Beames's  Ord.  79. 

2  2  Siniih,  3d  ed.  111. 
8  Ih.  112. 


*  Ihld. ;  see  also  Chillingworth  v.  Chil- 
lingworth,  cited  ib.  p.  216. 
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always  that  these  proceedings  have  no  collateral  bearing  on  each    Ch.  X^X. 

other ;  for  if  either  fund  may  be  affected  by  the  deficiency  of  the   s^ ^ . 

other ;  each  party  may  be  indirectly  interested  in  both,  and  is  then 
entitled  to  attend. 

An  executor  or  administrator,  as  the  legal  representative  of  his  Legal  per- 
testator  or  intestate,  is  entitled,  as  representing  the  creditors,  to  s°nLtiveI^' 
attend  on  all  proceedings  relating  to  the  claims  of  creditors  seek- 
ing payment  out  of  the  personal  estate ;  but,  after  there  has  been 
a  report  of  the  debts,  if  all  the  parties  interested  in  the  personal 
estate  are  before  the  Court,  he  is  only  entitled  to  attend  on  those 
proceedings  in  which  he  is  personally  interested  as  an  accounting 
party.^ 

Trustees  are  not  allowed  (except  in  proceedings  carried  on  by  Trustees, 
themselves)  to  attend  before  the  Master  in  cases  where  all  the 
cestui  que  trusts  are  before  the  Court ;  but  if  there  are  any  parties 
who  are  or  may  become  interested,  and  whose  interests  are  only 
represented  by  the  trustees,  and  are  not  too  remote,  the  trustees 
will  be  entitled  to  attend  the  proceedings  affecting  those  interests.* 

Parties  having  charges  on  an  estate  or  on  a  fund,  are,  if  the  Parties  hav- 
estate  or  fund  is  sufficient,  entitled  to  attend  only  on  the  proceed-  on^'a?esuTe 
ings  brought  in  by  themselves ;  but  if  there  is  a  deficient  fund,  or  fund, 
each  incumbrancer  is  entitled  to  attend  on  the  charges  of  those 
incumbrancers  who  claim  a  priority  over  him,  but  not  on  those 
who  do  not  claim  to  be  of  a  prior  date  to  his  security.^     The 
same  rule  applies  to  creditors  coming  in  to  prove  their  debts  under  creditors. 
a  decree.* 

The  above  restrictions  are  adopted  for  the  purpose  of  protecting  Master  to 
the  party  upon  whom,  or  the  funds  upon  which,  the  costs  of  the  ^^*jJj®j,"P°j. 
suit  will  eventually  devolve,  from  being  put  to  expense,  by  the  ties  to  attend, 
unnecessary  attendance  of  parties  before  the  Master ;  and  the  ap-  ?Jg^^^  ™^^*" 
plication  of  them  is  generally  regulated  by  the  Master  to  whose  arrange  pro- 
discretion  it  is  left.     By  the  51st  Order  of  1828,  the  Master,  stiict-  ^^^  "'^^' 
ly  speaking,  is  bound,  where  it  can  be  done,  to  point  out,  at  the 
attendance  upon  the  warrant  to  consider  the  course  of  proceedings 
under  the  decree,  who  the  parties  are  that  are  entitled  to  attend 
him,  and,  in  cases  where  he  may  be  in  a  situation  to  do  so,  at  such 
attendance,  it  is  very  desirable  that  the  terms  of  the  Order  should 
be  complied  with.     It  is  obvious,  however,  that  in  many  cases,  this  ^^  at  any 
would  be  impracticable ;  but  as  the  Order  does  not  preclude  the  f^t^e  stage, 
discussion  of  this  point  at  cany  future  stage  of  the  proceeding,  and 
the  Master  may,  at  any  time,  entertain   an  objection  to  a  party 
attending  before  him,  on  the  ground,  that  his  interest  does  not 


1  2  Smith,  3d  ed.  112. 

2  Davis  V.  Lord  Combermere,  14  Sim. 
402;  9  Jur.  76. 


8  2  Smith,  8d  ed.  113. 

*  Hare  v.  Rose,  2  Ves.  568. 
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entitle  him  to  do  so  at  the  risk  of  throwing  the  expense  of  his 
attendance  upon  the  fund  or  the  party  to  be  charged  with  the 
costs.  If  the  Master,  uj^on  an  objection  being  made  to  the  attend- 
ance of  a  party  before  him,  is  of  opinion  that  such  attendance  is 
inadmissible,  he  may  refuse  to  mark  the  attendance  of  the  solicitor 
of  the  i)arty  in  his  book,  which  will  have  the  effect  of  depriving 
such  solicitor  of  the  costs  of  such  attendance  upon  the  general 
taxation  of  the  costs. 

If  the  Master  should  be  considered  to  have  come  to  an  improper 
conclusion  in  not  allowing  a  party  to  attend  before  him,  the  proper 
course  to  obtain  the  opinion  of  the  Court  upon  the  point  would 
be,  to  present  a  petition  praying  that  the  party  might  be  permitted 
to  attend  the  Master.  On  one  occasion,  an  application  by  motion 
appears  to  have  been  made  to  the  Court  on  the  ground  that  the 
Master  had  refused  to  mark  in  his  book  the  attendance  of  a  solici- 
tor, and  the  motion  was  ordered  to  stand  over,  that  the  Lord  Chan- 
cellor might  see  the  Master,  when  the  object  of  the  motion  appears 
to  have  been  obtained,  and  it  was  not  mentioned  again.-' 

It  is  to  be  noticed,  in  this  place,  that  the  Master  has  not  only 
the  power  of  restricting  the  attendance  of  parties  or  their  solicitors 
before  him,  in  the  manner  before  stated,  but  he  is  also  empowered 
in  certain  cases,  to  extend  them.  Whenever,  in.  any  proceeding 
before  a  Master,  the  same  solicitor  is  employed  for  two  or  more 
persons,  such  Master  may,  at  his  discretion,  require  that  any  of  the 
said  parties  shall  be  represented  before  him  by  a  distinct  solicitor, 
and  may  refuse  to  proceed  until  such  party  is  so  represented.^ 

The  rule  that  all  parties  interested  in  the  result  are  entitled  to 
attend  before  the  Master,  applies  not  only  to  those  who  are  parties, 
but  also  to  those  who  are  quasi  parties,  by  having  come  in  under 
the  decree  and  established  a  claim,  who,  subject  to  the  rules  before 
pointed  out,^  are  entitled  to  notice  of  all  proceedings  which  affect 
their  interests.  We  have  before  seen,^  that  in  such  cases  service 
upon  the  solicitor  in  London,  by  whom  such  party  appears,  is  made 
good  service,  except  in  cases  requiring  personal  service. 

If  any  person  can  show  sufficient  reason  why  he  should  be  al- 
lowed to  attend  the  proceedings  before  the  Master,  he  will  be 
permitted  to  do  so,  though  not  a  party,  or  quasi  party,  to  the 
cause  or  matter,^  The  application  for  such  pel-mission  is  made  by 
summons :  ^  which  must  be  served  on  the  parties  to  the  cause,  and 
be  supported  by  evidence  showing  the.  interest  of  the  apphcant  in 


1  2  T.  &  V.  215. 

2  77th  Ord.  1828. 

3  Ante,  p.  1172. 

4  44th  Ord.  1828. 

6  Toosey  v.  Burchell,  Jac.  159;  Attor- 


ney-General  V.  Shore,  1  M.    &   C.    394; 
Attorney-General  v.  Prettyman,  8  Beav. 
316;  contra,  Attorney-General  r.  St.  Cross, 
18  Beav.  475. 
6  Seton,  46. 
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the  matters  in  question.     The  order  is  usually  made  on  terms  as 
to  the  costs  occasioned  by  such  attendance.^ 

The  general  rule,  that  all  persons  having  an  interest  in  the  re- 
sult of  the  proceedings  should  have  notice  of  the  attendance  before 
the  Master,  extends  to  cases  in  which  a  defendant,  after  appear- 
ance to  the  suhpcena^  has  allowed  the  bill  to  be  taken  against  him 
pro  confesso,  and  a  decree  to  be  made,  for  want  of  an  answer.  In 
such  cases,  as  well  as  in  cases  where  the  decree  has  been  made 
upon  the  answer  of  the  party,  it  is  necessary  to  serve  him  with 
warrants  upon  all  proceedings,  in  the  Master's  office,  by  which  his 
interests  are  in  any  way  affected. '^ 

It  is  to  be  remembered  that  a  distinction  exists  in  this  respect 
between  decrees  pro  confesso  under  the  statute  for  want  of  appear- 
ance, and  decrees  pro  confesso  for  want  of  an  answer.  In  the 
former,  there  being  no  one  whom  the  plaintiff  can  serve,  all  the 
necessary  proceedings  must  necessarily  be  ex  parte? 

But  although  a  party  who  has  appeared,  but  has  allowed  a  de- 
cree to  be  taken  against  him  pro  confesso  for  want  of  an  answer, 
is  entitled  to  have  notice  of  the  proceedings  against  him  under  the 
decree  in  the  Master's  office,  he  will  not  be  entitled  to  appear  upon 
such  notice  before  the  Master,  without  previously  obtaining  an 
order  for  that  2>urpose.*  This  order  will  not  be  granted  except 
upon  terms,  and  in  Seyn  v.  Heyn,^  Lord  Eldon  refused  to  permit 
the  defendant  to  attend  the  Master  upon  the  accounts  directed  by 
the  decree,  unless  upon  the  temis  of  his  paying  all  the  costs  of  the 
suit,  including  the  costs  of  his  contempt  up  to  the  time  of  making 
the  order. 

Parties  who  are  entitled  to  attend  upon  the  Master,  are  entitled 
to  take  copies  of  all  proceedings  in  writing  brought  into  the  Mas- 
ter's office,  which  in  any  way  affect  their  interest,  and  will  be  al- 
lowed the  costs  of  such  copies  in  taxation.  Thus,  if  interrogato- 
ries are  exhibited  for  the  examination  of  an  executor,  or  other 
accounting  party,  or  his  examination  is  left,  or  if  a  debtor  or  cred- 
itor account,  or  charges  and  discharges  arising  out  of  either,  or 
charges  or  claims  of  creditors  or  others,  are  brought  in,  all  the 
parties  to  the  suit,  liable  to  be  affected  by  the  results  of  these 
accounts  or  claims,  are  entitled  to  take  copies  of  them.® 

The  right  to  take  copies  of  proceedings  in  the  Master's  office 
extends  not  only  to  the  copies  of  such  matters  brought  in  by  the 


1  Toosey  «.  Burchell,  1  Jac.  159;  At- 
torney-General V.  Shore,  1  M.  &  C.  394. 
If  the  right  of  parties  to  be  heard  by 
their  counsel  before  a  blaster  is  refused 
them,  or  if  they  have  not  been  properly 
notified  of  the  hearing,  the  cause  will  be 
again  referred.  Whiteside  v.  Pulliam,  25 
111.  286. 


2  King  V.  Bryant,  3  M.  &  C.  191;  see 
also  Dominicetti  v.  Latti,  2  Dick.  688, 
1170. 

3  Thompson  v.  Trotter,  cited  3  M.  &  C. 
183 ;  and  see  Eltoft  v.  Brown,  2  Hare,  618. 

4  Heyn  v.  Heyn,  Jac.  49. 

5  Ubi  supra. 

6  2  Smith,  111,  3d  ed. 
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plaintiff,  but  to  such  as  are  brought  in  by  co-defendants ;  and, 
in  fact,  the  right  is  solely  regulated  by  the  influence  of  the  pro- 
ceeding upon  the  estate  or  fund,  and  the  interest  of  the  party 
claiming  to  attend  in  the  result  of  that  proceeding.^ 


Production 
of  documents. 


Discretionary 
with  Master, 


who  may 
order  inspec- 
tion instead 
of  production. 


How 

enforced. 


Warrant  to 
produce. 


Production  of  Documents. 

Almost  every  decree  which  directs  a  reference  to  the  Master, 
either  to  make  inquiries  or  to  take  accounts,  contains  the  follow- 
ing direction  :  "  And  for  the  better  (taking  the  said  account  and) 
discovery  of  the  matters  aforesaid,  the  parties  are  to  produce,  be- 
fore the  said  Master,  upon  oath,  all  deeds  (or  books),  papers,  and 
writings,  in  their  custody  or  power,  relating  thereto,  and  are  to  be 
examined  upon  interrogatories  as  the  Master  shall  direct."  ^ 

Where  by  any  decree  or  order  of  the  Court,  books,  papers,  or 
writings  are  directed  to  be  produced  before  the  Master,  for  the 
purjioses  of  such  decree  or  order,  it  shall  be  in  the  discretion  of  the 
Master  to  determine  what  books,  papers,  and  writings  are  to  be 
produced  ;  ^  and  when  and  for  how  long  they  are  to  be  left  at  his 
ofiice,  or,  in  case  he  shall  not  deem  it  necessary  that  such  books, 
papers,  and  writings  should  be  left  or  deposited  in  his  office,  then 
he  may  give  directions  for  the  inspection  thereof,  by  the  parties 
requiring  the  same,  at  such  time  and  in  such  manner  as  he  shall 
deem  expedient.* 

It  is  to  be  observed,  that  under  the  above  Order,  the  Master  has 
a  right  to  require,  by  his  warrant,  that  all  such  documents  as  he 
shall  think  proper  shall  be  left  in  his  office,  and  that  a  refusal  to 
leave  them  in  pursuance  of  such  a  warrant,  is  considered  as  a  dis- 
obedience of  the  original  order  of  the  Court  directing  their  pro- 
duction, and  may  be  treated  accordingly.^ 

The  mode  of  proceeding  to  enforce  the  production  and  deposit 
of  documents,  is  by  taking  out  and  serving  a  warrant  in  the  usual 
form,  underwritten  to  the  following  effect :  "  at  which  time  the 
defendant  is  to  produce  before  me,  and  deposit  in  my  office  all  such 
deeds,  books,  and  papers  as  are  in  his  custody  or  power  relating  to 
the  mattei's  referred  to  me."  If  any  particular  documents  have 
been  mentioned  in  any  answer  or  examination,  or  in  any  schedule 
or  other  proceeding,  they  may  be  referred  to  in  the  underwriting 


1  2  Smith,  112,  3d  ed. 

2  Seton,  11;  see  Hart  v.  Ten  Eyck,  2 
John.  Ch.  513;  Russell  v.  McLeflan,  3 
Wood.  &  M.  157.  Under  the  United 
States  Equity  Rule  77,  the  Master  may 
require  the  production  of  all  b')oks,  papers, 
writings,  vouchers,  and  other  documents 
applicable  to  the  matter  referred. 

3  This  discretion  of  the  JIaster  is 
limited  by  the    rules  which    guide    the 


Court  in  compelling  a  discovery  and  pro- 
duction of  documents  in  other  cases.  See 
post,  Interlocutory  Applications  for  the 
Prochtction  of  Documents. 

4  60th  Order,  of  1828.  This  Rule  is 
precisely  similar  to  that  heretofore  exist- 
ing in  New  York.     Rule  103  in  Chancery. 

6  Shirley  V.  Earl  Ferrers,  1  M.  &  C.304; 
see  Wells  v.  Glen,  New  York,  in  Chancery, 
Jan.  16,  1839. 
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to  the  warrant ;  ^  but  it  is  to  be  observed,  that  a  party  can  only  be 
ordered  to  bring  in  documents  specified  in  any  pleading  or  ex- 
amination or  schedule,  or  other  proceeding,  in  cases  where  such 
pleading,  &c.,  can  be  read  as  an  admission  against  such  party,  and 
that  the  Master's  certificate  of  a  defendant's  default  in  the  pro- 
duction of  papers,  founded  on  an  admission  contained  in  the  answer 
of  another  party,  will  be  irregular.^ 

If  the  party  is  prepared  to  bring  in  such  deeds,  &c.,  as  may  be 
in  his  possession,  custody,  or  power,  a  schedule  of  them  should  be 
made  out,  and  an  affidavit  that  the  items  contained  in  such  sched- 
ule, are  the  only  deeds,  &c.,  in  the  party's  custody  or  power  relat- 
ing to  the  matters  in  question,  having  been  sworn,  it  is  deposited, 
together  with  the  deeds,  &c.,  in  the  Master's  office,  and  of  this  the 
Master  grants  a  certificate.^  It  is  to  be  observed,  that  the  cer- 
tificate of  the  Master,  of  the  production  of  the  deeds,  &c.,  is  merely 
confined  to  the  fact  of  the  deeds,  &c,,  mentioned  in  the  affidavit 
having  been  produced  by  the  party ;  it  does  not  go  on  to  certify 
whether  the  Master  is  satisfied  with  the  production,  nor  is  it  usual 
to  call  upon  the  Master  to  make  such  a  certificate.*  The  most 
convenient  course,  if  there  is  reason  to  suppose  that  the  defendant 
has  not  made  a  full  disclosure,  is  to  apply  for  leave  to  exhibit  in- 
terrogatories for  his  examination,  supporting  the  application  by  an 
affidavit,  stating  the  papers  which  he  ought  to  produce,  &c.^ 

If  the  party  is  not  prepared  to  bring  in  the  documents  required, 
his  solicitor  should  attend,  upon  the  return  of  the  warrant,  and 
apply  for  time  to  do  so  according  to  the  circumstances  ;  ®  or,  if  he 
wishes  to  take  the  Master's  opinion,  under  the  discretionary  power 
above  referred  to,  as  to  whether  all  the  documents,  &c.,  should  be 
produced,  he  should  attend  the  warrant  for  that  purpose,  when 
the  Master  will  direct  what  documents  are  to  be  produced,  and  fix 
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Proceedings 
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party  pre- 
pared to 
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Master' s 
certificate. 


Course  where 
plaintiff  is 
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tion. 


Where  party 
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further  time; 
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tion. 


1  Bennett's  Prac.  78.  A  claimnnt  com- 
ing in  under  a  decree  may  obttiiu  an 
order,  on  summons,  for  any  party  to  the 
suit  to  produce  all  documents  in  his  cus- 
tody, possession,  or  power,  relating  to  the 
claimant's  case.  Re  M'Veagh  v.  Croall,  1 
De  G.,  J.  &  S.  399;  9  Jur.  N.  S.  240; 
Newland  v.  Steer,  11  Jur.  N.  S.  596;  1.3 
W.  R.  1014,  V.  C.  K.;  Dent  v.  Dent,  L. 
R.  1  Eq.  186,  M.  R. ;  and  conversely,  the 
claimant  mny  be  ordered  to  produce  all 
documents  in  his  custody,  possession,  or 
power,  relating  to  his  claim.  Re  Pine, 
Pine  V.  Ellis,  M.  R.  in  Chambers,  18  Nov., 
1863. 

2  Kemp  V  Wade,  2  Keen,  687. 
8  Bennett,  79. 

4  Cotton  V.  Harvey,  12  Ves.  391.  Upon 
the  books,  &c.,  being  produced  before  the 
Muster,  those  parts  which  do  not  relate  to 
the  subject  of  the  litigation  may  be  sealed 
up.     And  it  is  contempt  of  the  Court  for 


the  adverse  partj'  to  break  open  the  parts 
thus  sealed  up.  Dios  v.  Merle,  2  Paige, 
294. 

6  lb.  393;  sed  queer e,  whether  the  inter- 
rogatories may  not  be  exhibited  in  the 
Master's  office,  for  the  examination  of  the 
piirty,  witiiout  leave  of  the  Court?  If 
there  is  reason  to  suppose  that  the  party 
has  not  made  a  full  disclosure,  all  parties 
interested  in  the  production  or  delivery  of 
the  books,  &c.,  may  examine  such  party 
as  to  the  fact  whether  the  order  of  the 
C'lurt  has  been  fully  and  fairly  complied 
with.  Hallett  v.  Hallett,  2  Paige,  432. 
In  such  cases  the  Master  should  allow  a 
reasonable  time  to  inspect  the  hooks  and 
papers  delivered,  and  to  prepare  interroga- 
tories for  the  examination  of  the  party,  if 
necessary.     Ibid. 

6  Bennett,  79;  and  see  Stubbs  v.  Sargon, 
4  Beav.  90. 
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Application 
to  the  Court. 


a  time  for  bringing  them  in.  It  seems  to  be  the  practice  of  some 
Masters,  on  the  retm-n  of  the  warrant,  to  direct  the  party,  instead 
of  producing  the  books,  to  leave  an  affidavit  of  what  books,  papers, 
&c.,  he  has  in  his  possession,  custody,  or  power,  from  which  the 
Master  will  direct  the  production  of  such  of  them  as  are  neces- 
sary.^ 

If  a  party,  ordered  to  produce  documents  before  the  Master, 
requires  further  time  to  enable  him  to  do  so,  and  the  Master  is  not 
disposed  to  extend  it,  he  may  aj^ply  to  the  Court,  by  motion,^  and 
ha^ang  obtained  time,  he  may  apply  for  and  obtain  a  still  further 
extension  of  time.^  He  must,  however,  make  such  application 
before  he  is  in  contempt ;  that  is,  before  the  period  limited  by  the 
order  7iisi  for  the  production  of  the  documents  has  expired,  before 
which  time  he  will  not  have  incurred  any  contempt,  and  will  not 
be  liable  to  the  costs  of  the  certificate  of  default  or  of  the  order 


Production 
dispensed 
with,  and 
inspection 
granted. 

Proceedings 
in  case  of 
default. 


Master's 
certificate  of 
default, 


It  seems,  also,  that  the  Court  will  entertain  a  similar  motion, 
to  dispense  with  the  production  of  the  documents,  upon  giving  in- 
spection at  the  house  or  counting-house,  &c.,  as  in  the  case  of  an 
interlocutory  for  production.^ 

If  upon  the  return  of  the  wan-ant  for  the  production  of  docu- 
ments, the  party  neither  produces  them  nor  attends  the  Master  to 
ask  for  further  time,  or  to  take  his  opinion  upon  the  propriety  of 
limiting  the  production,  under  the  discretionary  power  before  re- 
ferred to ;  or  if,  having  obtained  an  extension  of  time  from  the 
Master  or  from  the  Court,  or  having  attended  the  Master  upon  the 
return  of  the  warrant,  and  obtained  a  limited  order  for  production 
(upon  which  occasion  the  Master  wiU,  as  we  have  seen,  fix  the 
time  when  such  production  ought  to  be  made),  the  party  fails  to 
produce  the  documents  within  the  time  limited,  the  party  requir- 
ing the  production  may  proceed  to  enforce  it  by  application  to  the 
Court. 

For  this  purpose,  he  should  obtain  from  the  Master  a  certificate 
of  the  default,  and  upon  that  being  signed,^  a  motion  may  be  made 


1  2  Smith,  3d  ed.  168. 

2  See  Hand.  132. 

3  Hand.  132. 

4  2  Smith,  132. 

5  Jones  V.  Powell,  Seton,  424;  ex  rela- 
tione Tinney,  see  post,  Ch.  on  Production 
of  Documents. 

6  An  Order  of  the  Court,  dated  the  29th 
October,  1692,  Beames's  Orders,  292,  di- 
rects that  all  reports  and  certificates  shall 
be  filed  within  jour  days  after  the  signing 
thereof  and  that  all  proceedings  which 
shall  be  grounded  on  any  report  or  cer- 
tificate not  filed  as  aforesaid,  shall  be 
utterly  void  and  of  none  efl'ect;  but,  not- 


withstanding this  order,  the  practice,  in 
cases  of  certificates  of  default,  appears  to 
be,  to  apph'  to  the  Court  for  the  four-day 
order,  on  the  day  when  the  certificate  bears 
date  (so  as  to  leave  no  interval  within  which 
the  party  may  obey  the  decree),  and  to  file 
the  certificate  afterwards,  taking  care, 
however,  not  to  proceed  upon  th6 four-day 
order,  until  after  the  filing  of  the  certificate. 
Indeed,  the  Registrar  in  fact  never  delivers 
out  the  four-day  order,  until  the  certificate 
has  been  filed.  Harris  v.  De  Tastet,  1  S. 
&  S.  263;  see  also  Evles  v.  Ward,  2  P. 
Wms.  517;  Askew  v.  P'eddle,  10  Sim.  182. 
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that  he  may  produce  the  documents  within  four  days  after  service 
of  the  order  upon  the  clerk  in  Court,  or  that  the  Sergeant-at-arms 
may  go  against  him,  and  bring  him  to  the  bar  of  the  Court  to  an- 
swer his  contempt ;  this  is  called  the  four-day  order.^ 

It  may  be  mentioned  here,  that  the  certificate  of  a  Master  as  to 
the  non-production  of  documents,  cannot  be  contradicted ;  and  that, 
where  the  Master  certified  that  the  writings  were  not  delivered  in, 
but  the  clerk  in  Court  offered  to  prove  that  they  were  delivered  in, 
the  Court  would  not  sufier  any  averment  to  be  made  contrary  to 
the  certificate.^ 

A  contempt  incurred  by  the  non-production  of  documents,  pur- 
suant to  a  Master's  waiTant  under  a  decree  or  order,  can  only  be 
cleared  in  the  same  manner  as  other  contempts,  i.  e.  by  producing 
the  Master's  certificate  of  the  party's  having  deposited  the  docu- 
ments required,  and  moving  to  discharge  the  process  upon  payment 
of  costs. 

Whei-e  the  deeds,  &c.,  are  brought  into  the  Master's  office,  they 
are  usually  deposited  in  a  secure  box,  where  all  parties  wishing  to 
inspect  them  or  make  extracts  thereform,  are  permitted  to  do  so 
on  taking  out  the  usual  warrants  for  that  purpose.^  The  Master 
has,  however,  under  the  60th  Order  of  1828,  above  referred  to,* 
power  to  dispense  with  the  deposit  of  the  documents  in  his  office, 
and  to  give  directions  for  the  inspection  of  them  by  the  parties  re- 
quiring the  same,  at  such  time  and  in  such  manner  as  he  shall  deem 
expedient. 

It  may  be  observed,  that  if  a  party  depositing  documents  in  a 
Master's  office,  pursuant  to  a  decree  or  order,  should  require  the 
use  of  them,  for  the  purpose  of  enabling  him  to  put  in  his  exami- 
nation, he  may  obtain  an  order,  upon  motion  or  petition,  for  the 
delivery  of  them  to  him  for  the  purjiose.^ 

When  the  purposes  of  the  production  of  books,  &c.,  are  satisfied, 
an  order  may  be  obtained  for  the  re-delivery  of  them,  either  by 
motion  or  petition.® 
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§1- 


cannot  be 
contradicted. 


Contempt : 
how  cleared. 


Documents, 
when  brought 
in,  are  to  be 
deposited. 


Inspection. 
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When  the 
purposes  of 
production 
answered. 


1  Seton  on  Decrees,  420.  In  the  case  of 
a  peer  or  member  of  Parliament,  the  order 
should  be,  that  he  may  produce,  &c.,  or 
that  in  default,  a  sequestration  may  issue. 
The  same  course  of  proceeding  is  proper, 
in  the  case  of  a  corporation  aggregate,  see 
Seton  on  Decrees,  428;  and,  in  (hither  case, 
upon  the  Master's  second  certificate  of  de- 
fault, the  order  for  the  sequestration  will 
be  made  absolute.  Jbid.  As  to  excep- 
tions to  the  Master's  certificate,  see  .Jones 
V.  Powell,  1  Sim.  387 ;  Chennell  v.  Mar- 
tin, 4  Sim.  340 ;  Kemp  v.  Wade,  2  Keen, 
287. 

2  Sel.  Ca.  in  Cha.  5;  2  Harr.  ed.  Newl. 


494,  n. ;  see  post,  Exceptions  to  the  Mas- 
ter's report. 

3  Bennett,  80. 

*  Ante,  p.  ll'tG. 

5  Hand.  137.  "It  was  also  ordered, 
that  the  plaintiff  should  have  liberty  to 
inspect  the  documents  whilst  they  were  in 
the  custody  of  the  defendant,  at  all  season- 
able times,  upon  his  giving  reasonable 
notice;  and  when  the  defendant  should 
have  put  in  his  examination,  it  was  fur- 
ther ordered,  that  he  should  return  the 
said  documents  to  the  Master,  in  the  like 
state  and  condition  as  when  they  were 
delivered  out."     Ibid. 

6  Hand.  155,  156. 
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Examination 
of  parties. 


Examination  of  Parties. 

We  have  seen  before,  that,  besides  the  direction  that  the  parties 
shall  produce  before  the  Master  all  deeds,  &c.,  the  decree  usually 
goes  on  to  order  "  that  the  parties  shall  be  examined  upon  inter- 
rogatories, as  the  Master  shall  direct."  ^  This  part  of  the  order  is 
seldom  omitted,  unless  where  the  reference  relates  to  a  fact  as  to 
which  the  examination  of  the  parties  would  not  aiford  evidence, 
such  as  the  law  of  another  country,  &c.^  Where,  hoAvever,  it  is 
omitted  in  the  decree  or  order,  the  Master  has  no  power  to  ex- 
amine the  parties,^  but,  in  such  case,  if  the  decree  has  not  been 
enrolled,  the  Court  will  order  it  to  be  rectified.* 


1  Ante,  p.  1176;  see  Gilmore  v.  Gilmore, 
40  Maine,  53;  Hart  v.  Ten  Evck,  2  .John. 
Ch.  513;  Hollister  v.  Barklev,  11  N.  H. 
501.  By  the  81st  of  the  Equity  Rules  of 
the  United  States  Courts,  the  Master  is  at 
liberty  to  examine  any  creditor  or  other 
person  coming  in  to  claim  before  him, 
either  upon  written  interrogatories,  or 
viva  voce,  or  in  both  modes,  as  the  nature 
of  the  case  may  nppear  to  him  to  require. 
The  evidence  upon  such  examination  must 
be  taken  down  by  the  Master,  or  by  some 
other  person  by  his  order,  and  in  his 
presence,  if  either  part}'  requires  it,  in  or- 
der that  the  same  may  be  used  by  the 
Court,  if  necessary'.  The  105th  rule  in 
New  York  was  similar.  In  Remsen  v. 
Remsen,  2  John.  Ch.  499,  it  is  observed  by 
Chancellor  Kent,  "  though  the  exhibition 
of  interrogatories,  duly  settled,  be  the 
usual  mode  of  examination  appearing  in 
the  hooks,  I  do  not  apprehetid  that  it  is 
indispensable.  The  practice  with  us,  as  I 
have  reason  to  believe,  has  been  more  re- 
laxed, and  oral  examinations  have  fre- 
quently, if  not  generally,  prevailed.  This 
appears  to  me  to  be  a  question  merely  of 
convenience,  and  does  not  involve  any 
principle  of  policy  or  of  right."  See  1 
Hoff.  Ch.  Pr.  536;"  Storj'  v.  Livingston,  13 
Peters,  359.  A  viva  voce  examination  does 
not  alter  the  rights  of  the  parties,  and 
therefore  there  can  be  no  cross-examina- 
tion by  the  party's  own  counsel.  His 
answers  are  testimony,  when  responsive, 
and  he  may  accompany  them  with  an  ex- 
planation fairly  responsive  to  the  inter- 
rogator}'. Benson  v.  Le  *oy,  1  Paige, 
122. 

In  the  case  of  Jackson  v.  Jackson,  2 
Green  Ch.  103,  in  New  Jersey,  the  Chan- 
cellor said:  "  The  practice  of  oral  exami- 
nation is  universal  in  the  State  of  New 
Jersey,  as  well  in  relation  to  parties  as 
witnesses,  and  I  believe  the  practice  of 
cross-examination  by  counsel  is  also  uni- 
versal." But  it  was  held,  that  the  cross- 
examination  must  be  confined  to  matters 
or  facts  which  were  the  suljject  of  inquiry 
on  the  original  examination,  and  wliicli 
were  authorized  to  be  examined  into  by 
the  decretal  order. 


In  Massachusetts,  in  proceedings  in 
Equity  the  evidence  is  taken  in  the  same 
manner  as  in  suits  at  Law,  unless  the 
Court  for  special  reason  otherwise  directs. 
Genl.  Sts.  c  131,  §  60.  And  in  this  State 
as  in  all  others,  where  the  parties  are  by 
law  made  witnesses  in  the  cause,  of 
course  no  special  order  for  their  examina- 
tion can  be  necessary,  but  they  may  be 
examined  as  other  witnesses.  As  to  the 
extent  to  which  parties  m;iy  now  be  wit- 
nesses in  England  and  in  Massachusetts, 
see  ante,  p.  887,  and  note.  In  reference  to 
the  right  of  filing  interrogatories  for  the 
examination  of  the  plaintiff,  as  in  England 
and  New  Jersey,  or  of  the  plaintiff  and  de- 
fendants, as  in  Massachusetts,  see  ante, 
p.  836,  note.  The  statute  of  New  Jersey, 
allowing  parties  to  be  sworn,  excepts 
cases,  where  they  sue  or  are  sued  in  a 
representative  capacity.  Under  this  stat- 
ute it  was  held,  that,  if  a  defendant  in  a 
suit  dies  after  the  plaintiff  has  been  exam- 
ined as  a  witness,  and  his  administrators 
have  been  maMe  defendants  in  his  place, 
this  evidence  will  be  admitted  at  the  hear- 
ing. The  plaintiff  was  competent  at  the 
time  when  it  was  taken,  and  that  is  the 
test  of  admissibility.  It  cannot  be  re- 
jected because  the  defendant  was  pre- 
vented from  testifying  bv  his  death. 
MarLatt  v.  Warsvick,  3  C.  E.  Green  (N. 
J.),  108;  see  Shepherd  v.  McClain,  3  C. 
E.  Green  (N.  J.),  128;  S.  C.  4  C.  E.  Green, 
439.  For  decisions  under  a  similar  excep- 
tion, formerly  existing  in  Massachusetts, 
see  Doody  v.  Pierce,  9  Allen,  141,  144; 
Hay  ward  v.  French,  16  Gray;  Brady  v. 
Brady,  8  Allen,  101.  A  Master  appointed 
to  ascertain  certain  facts,  and  state  an 
account  under  a  bill  to  redeem  mortgaged 
premises  in  Maine,  may  examine  the  par- 
ties as  to  the  receipt  of  rents  and  profits, 
or  the  possession  of  the.  estate,  although 
one  of  them  niny  be  an  administrator. 
Bailey  v.  Myrick,"'o2  Miiine,  132. 

2  Seton  on  Decrees,  12. 

3  Prac.  Reg.  199;  2  Ch.  Rep.  10;  see 
McCrackan  i:.  Valentine,  5  Selden  (N.  Y. ), 
42.     Copeland  v.  Crane,  9  Pick.  93,  was  a 


4  Ante,  p.  1028. 


MASTER  S    OFFICE  :    EXAMINATION    OF    PARTIES. 


1181 


The  examination  of  paities  under  this  order  is,  like  the  produc- 
tion of  documents,  in  the  discretion  of  the  Master,  and,  in  the 
exercise  of  this  discretion,  he  may  not  only  refuse  to  examine  a 
party,  but,  having  examined  him,  he  may  re-examine  him,  toties 
qtcoties,  if  he  thinks  proper,  without  a  new  order  of  the  Court.-^ 

If  the  Master  declines  to  examine  any  party  when  required 
(which  he  usually  does  by  refusing  to  allow  the  interrogatories 
carried  in  for  his  examination),  the  proper  way  of  taking  the 
opinion  of  the  Court  upon  the  propriety  of  the  Master's  decision 
appears  to  be,  by  waiting  till  he  has  made  his  rejjort,  and  then 
taking  an  exception  to  it,  on  tlie  ground  of  his  refusal  to  examine 
the  party .^ 

Interrogatories  may,  it  seems,  be  earned  in  by  any  party  for  the 
examination  of  another  party  ;  thus,  interrogatories  may  not  only 
be  carried  in  by  the  plaintiff,  for  the  examination  of  the  defendant, 
and  vice  versa^  but  they  may  be  carried  in  by  one  defendant  for 
the  examination  of  a  co-defendant.^  One  executor,  however,  can- 
not examine  his  co-executor  to  prove  that  money  which  he  had 
received,  and  alleges  to  have  been  paid  over  to  his  co-executor, 
had  been  properly  applied  by  him,  as,  by  such  examination,  the 
co-executor  would  discharge  himself  also  ;  in  such  cases  the  Court 
prefers  leaving  it  to  the  executor  who  has  paid  the  money  over  to 
the  other,  to  discharge  himself  by  his  oath,  to  allowing  one  party 
to  examine  the  other.* 

These  interrogatories  are  usually,  though  not  necessarily,  pre- 
pared by  counsel ;  it  is  not,  however,  necessary  that  they  should 
be  signed  by  him,  as  they  must  be  settled  by  the  Master.^     As  the 


Ch.  XXIX. 

§1. 

'-       Y — "-^ 

In  the  discre- 
tion of  Mas- 
ter, who  may 
re-examine 
him  toties 
quoties. 

Refusal  to 
examine ; 
must  be  made 
the  subject  of 
exceptions  to 
report. 


Interroga- 
tories; • 
by  whom 
carried  in ; 


not  signed  by 
coimsel, 
settled  by 
Master. 


bill  in  Equity  by  the  administratrix  of  a 
deceased  partner,  against  the  siirvivingr 
partner,  for  an  account,  and  the  bill  and 
the  answer  of  the  defendant  were  referred 
to  a  Master,  "he  to  take  the  books  and 
papers  of  the  partnership,  examine  the 
same,  receive  the  evidence,  hear  the  par- 
ties, audit  and  state  the  accounts,  and  re- 
port the  facts  miiterial  for  the  decision  of 
the  cause;  "  and  the  Master  examined  the 
defendant  on  oath,  without  objection  on 
his  part.  One  of  the  exceptions  taken  to 
the  Master's  report  wa«,  that  the  defend- 
ant was  examined  upon  oath  or  intprroga- 
tories  before  the  Master,  he  having  no 
special  authority  by  the  order  of  reference 
thus  to  examine  him.  The  Court,  in  their 
decision  overruling  this  exception,  remark, 
"  The  order  is  very  general,  and  does  not 
specif}'  the  principles  upon  wliich  the 
accounts  were  to  be  taken  by  the  Master. 
But  neither  party  objected  to  the  form  of 
the  order,  or  it  would  have  been  drawn 
up,  perhaps,  with  more  precision.  But 
this  exct'ption  cnnnot  be  allowed,  because 
it  is  not  founded  on  any  objection  made 
before  the  Master.  Exceptions  are  always 
to  be  confined  to    objections    disallowed 


or  overruled  by  the  Master.  Here  we 
understand  the  defendant  .submitted  to  an 
examination,  and  it  is  too  late  to  question 
the  authority  of  the  Master."  pp.  77,  78. 
But  by  the  course  of  practice  now  existing 
in  Massachusetts,  parties  may  be  exam- 
ined before  a  Master,  as  in  the  other  pro- 
ceedings in  the  suit,  like  other  witnesses, 
without  any  order,  and  in  the  same  manner 
as  in  suits  at  Law.  See  preceding  note. 
By  the  United  States  Equity  Rule,  77,  the 
Master  has  full  authority  to  examine  the 
parties  in  the  cause  upon  oath,  touching 
all  matters  co'Vitained  in  the  reference. 
See  Pingiee  v.  Coffin,  12  Gray,  288. 

1  Cowslade  v.  Cornisli,  2  Ves.  270;  1 
Dick.  149,  S.  C. 

2  Chennell  v.  Martin,  4  Sim.  340;  also 
see  Simmons  v.  Gutteridge,  13  Ves.  262; 
and  post,  p.  1182. 

3  Simmons  ?'.  Gutteridge,  13  Ves.  265; 
but  it  seems  that  a  plaintift'cannot  examine 
his  co-pliiintifF.  Edwards  v.  Goodwin,  10 
Sim.  123 

4  Dines  v.  Scott,  1  T.  &  R.  358. 

5  Purcell  V.  M'Namarn,  17  Ves.  435; 
Jackson  v.  Jackson,  2  Green  Ch.  102. 
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§1- 


Form  of. 


Exceptions  to 
certificate 
allowing  in- 
terrogato- 
ries. 


Form  of. 


Exceptions 
to  the  Mas- 
ter's report 
allowing  in- 
terrogato- 
ries. 


Master  may 
receive  inter- 
rogatories at 
any  time, 


object  of  such  interrogatories  is  chiefly  to  sift  the  conscience  of  the 
party  and  to  obtain  admissions  from  him,  they  consequently  par- 
take more  of  the  nature  of  the  interrogating  part  of  a  bill,^  than 
of  interrogatories  for  the  examination  of  witnesses,  and  are  not 
subject  to  the  same  restrictions  as  to  leading  questions,  &c. 

Where  the  object  of  the  examination  is  to  obtain  the  admission 
of  the  party  as  to  facts  detailed  in  a  state  of  facts,  they  generally 
follow  the  state  of  facts  in  the  same  manner,  that  the  interrogating 
part  follows  the  statements  and  charges  in  a  bill. 

The  proper  course  for  bringing  before  the  Court  an  objection  to 
the  interrogatories  as  settled  by  the  Master,  appears  to  be  by  ex- 
cepting to  the  Master's  certificate  of  having  allowed  the  interrog- 
atories, and  not  by  presenting  a  petition  or  making  a  motion  to 
the  Court  to  vary  or  suppress  them.'^ 

With  respect  to  the  form  of  the  exceptions,  it  is  to  be  observed, 
that,  if  one  general  exception  is  taken  to  the  certificate,  because 
the  Master  ought  not  to  have  allowed  all  the  interrogatories, 
the  party  excepting  will  succeed  if  he  shows  the  Master  was 
wrong  in  allowing  one ;  but  if  the  exception  is  "  because  the  Mas- 
ter ought  not  to  have  allo\\:ed  any  of  them,"  then,  if  one  is  proj^er, 
the  general  exception  fails  as  to  all." 

It  is  to  be  noticed,  that  exceptions  will  lie  to  the  Mastei-'s  certifi- 
cate, as  well  on  account  of  what  he  strikes  out  of  the  interrogato- 
ries as  of  what  he  allows  in  them.*  It  seems,  however,  that  if  the 
Master  disallows  the  interrogatories  altogether,  it  is  not  the  prac- 
tice for  him,  to  certify  his  disallowance  of  them,  but  he  proceeds 
to  make  a  report  without  examining  the  party j"*  so  that  in  fact, 
there  is,  in  that  case,  no  certificate  of  the  Master  to  which  excep- 
tions can  be  taken ;  the  consequence,  therefore,  is,  that  the  party, 
dissatisfied  with  the  Master's  opinion  disallowing  interrogatories 
altogether,  must  wait  till  the  Master  has  made  his  report,  and  then 
take  exceptions  to  the  report  on  the  ground  of  his  having  refused 
to  examine  the  party .^ 

It  has  been  before  stated,  that  the  Master  may  examine  a  party 
toties  quoties  if  he  thinks  proper.''  For  this  purpose  the  Master  is 
at  Uberty  to  receive  new  interrogatories,  wherever  he  may  consider 
it  necessary  to  the  justice  of  a  case,  that  he  should  so  do,  and  this 
he  may  do  even  after  a  motion  for  the  j^ayment  of  money  into 


1  See  McDougald  v.  Dougherty,  11  Geo. 
570. 

2  Chennell  v.  Martin,  4  Sim.  343 ;  Hughes 
V.  Williams,  6  Ves.  459;  see  Archbishop 
of  York  V.  Stapleton,  cited  4  Sim.  345; 
Strange  v.  Thomas,  cited  4  Sim.  346; 
Paxtou  V.  Douglas,  16  Ves.  239;  Stany- 
ford  V.  Tudor,  2  Dick.  549. 

8  Moore  i;.  Langford,  6  Sim.  323;  see 
also  Pearson  v.  Knapp,  1  M.  &  K.  312, 


and  Gotham  v.  West,  1  Beav.  380;  Hop- 
kinsoM  V.  Bagster,  1  Y.  &  G.  13;  see  post. 
Exceptions  to  the  Mastei-'s  Report 

4  Archbishopof  York  v.  Stapleton,  cited 
4  Sim   345. 

6  Chennell  v.  Martin,  4  Sim.  342. 

6  Ibid.;  Forbes  v.  Peacock,  12  Sim. 
528;  Ex  parte  Charter,  2  Cox,  168;  Sim- 
mons V.  Gutteridge,  13  Ves.  262. 

7  Supra,  p.  1181. 
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Court,  upon  an  admission  in  the  examination  to  former  interrog- 
atories.^ And  it  seems  that  fresh  interrogatories  may  be  re- 
ceived by  the  Master,  without  an  order  of  the  Court  to  warrant 
them.^ 

The  party  whose  examination  is  required,  is  bound,  after  the 
Master  has  settled  the  interrogatories,  to  prepare  his  examination 
forthwith,  and  if  there  is  any  delay  on  his  part,  the  Mastei",  on  a 
warrant  being  served,  underwritten,  "  At  which  time  the  defend- 
ant A.  is  to  bring  in  his  examination  to  the  interrogatories  settled 
by  the  Master  "  will  fix  a  day  upon  being  attended  by  the  jjarty  or 
his  solicitor,  by  whicli  such  examination  is  to  be  brought  in,^  The 
time  allowed  for  a  party  to  put  in  his  examination  is  altogether  in 
the  discretion  of  the  Master,  but  a  month  is  the  usual  time  limited, 
unless  under  special  circumstances.* 

A  party  in  contempt  for  not  putting  in  his  examination,  can  only 
be  discharged  from  his  contempt  upon  the  same  terms  as  a  party 
in  contempt  for  not  putting  in  an  answer,^  i.  e.,  upon  putting  in  his 
examination,  and  paying  or  tendering  the  costs  of  his  contempt. 
Upon  doing  this,  he  may  move  to  be  discharged ;  and  it  is  to  be 
observerd,  that  he  is  entitled  to  be  so  discharged,  upon  putting  in 
his  examination,  and  that  he  cannot  be  detained,  till  the  suffi- 
ciency of  the  examination  has  been  ascertained ;  ^  the  party  ex- 
hibiting the  interrogatories  may,  however,  if  the  examination 
should  be  reported  insuflicient,  proceed  upon  the  old  process.'' 

If  the  party  to  be  examined  is  desirous  of  putting  in  his  exami- 
nation, he  should  procure  a  copy  of  the  interrogatories,  as  settled 
by  the  Master,  from  the  Master's  office,  and  should  prepare  his  ex- 
amination without  delay.  For  that  purpose,  if  it  is  necessary,  that 
he  should  have  in  his  possession  any  documents  which  he  has  de- 
livered into  the  Master's  office,  he  may,  as  we  have  seen,  obtain  an 
order  for  the  re-delivery  of  them  to  him  for  the  purpose  of  enabling 
him  to  prepare  his  examination.^ 


Examination 
how  com- 
pelled. 

Warrant  to 
bring  in; 


time  for,  how 
obtained. 

In  discretion 
of  Master. 

Contempt, 
how  cleared. 

upon  putting 
in  examina- 
tion, and 
payment  of 
costs. 


Examina- 
tion, how  pre- 
pared. 

when  neces- 
sary docu- 
ments are  in 
Master's 
office. 


1  Hatch  V. ,  19  Ves.  116. 

2  Lynn  v.  Buck,  3  Mad.  281 ;  Price  v. 
Lytton,  5  Mad.  465;  Sidden  v.  Forster,  1 
S.  &  S.  335. 

3  Bennett,  72. 

4  76.  73. 

6  Ante,  p.  488  et  seq. 

6  Bonus  V.  Flnck,  18  Ves.  287;  Chalk 
V.  Thompson,  4  Sim.  350. 

7  Bonus  V.  Flack,  18  Ves.  287.  It  is, 
however,  laid  down  by  Lord  Eldon,  that 
he  cannot  do  so,  if  he  has  accepted  the 
costs  of  the  contempt;  this  was  also  the 
rule  of  the  Court  with  regard  to  answers, 
but  has  been  altered  with  respect  to  them 
by  the  24th  of  the  Orders  of  1828  (see  ante. 
p.  488).  The  Order,  however,  merelj' ap- 
plies to  answers,  and  it  is  still  doubtful 


whether  the  Court  will  extend  the  prin- 
ciple of  it  to  examinations. 

8  Where  a  defendant  is  examined  by 
the  plaintiff,  in  relation  to  the  amount 
due  the  plaii.tifiT,  on  account  of  certain 
property  sold  by  the  defendant  on  com- 
mission, it  is  not  sufficient  for  the  de- 
fendant to  refer  to  his  books  of  account, 
produced  before  the  Master;  but  he  must 
give  the  best  answer  he  can  from  recollec- 
tion and  information,  aided  by  a  recur- 
rence to  the  books  and  papers,  immediately 
within  his  control  and  possession,  accom- 
panied by  sucli  explanations  responsive  to 
the  questions  put,  as  are  necessary  to  pre- 
vent improper  conclusions  being  drawn 
from  his  answers.  Peck  v.  Hamlin,  1 
Paige,  247. 
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Ch.  XXIX. 

§1- 

Signature  of 
counsel  not 
necessary ; 
form  of. 


How  sworn. 


Where  party 
is  of  unsound 
mind. 


Scandal  and 
impertinence 
in  examina- 
tion. 


Expunging 
scandalous 
or  imperti- 
nent matter. 


No  excep- 
tions are 
necessary 
in  a  case  of 
insufficiency. 


An  examination,  though  generally  drawn  or  settled  by  counsel, 
is  npt  necessarily  signed  by  him,^  there  being  no  order  of  the 
Court  requiring  that  it  should  be  so,  as  in  the  case  of  a  pleading. 
It  is  entitled  in  the  cause,  and  is  described  in  the  heading,  as  "  The 
answer  and  examination  of  the  above-named  defendant  [or  plain- 
tiif  ],  A.  B.,  to  inteiTogatories  exhibited  on  behalf  of  the  above- 
named  plaintiff  [or  defendant],  and  allowed  by  ,  one  of  the 
Masters  to  this  Honorable  Court  to  whom  this  cause  stands  re- 
ferred, pursuant  to  a  decree  made  on  hearing  thereof  [or  to  an 
order],  bearing  date  the            day  of            18         ." 

An  examination  is  in  the  nature  of  an  answer,  and  not  of  a  depo- 
sition, and  is  governed  by  nearly  the  same  rules  as  answers.^  It 
does  not,  however,  commence  with  any  protestation,  but  proceeds, 
at  once  to  answer  the  interrogatories  seriatim,  viz.,  "  To  the  first 
interrogatory  the  examinant  saith^''  &c.,  and  there  is  no  general 
traverse  at  the  end.  When  prepared,  the  examination  must  be 
sworn  in  the  same  manner  as  a  written  answer.^ 

If  the  i^arty  to  be  examined  is  not  in  a  comiDctent  state  of  mind 
to  put  in  his  examination,  the  usual  course  is,  for  the  Court  to 
appoint  some  person  to  put  in  his  examination  for  him,* 

If  an  examination  contains  any  matter  which  is  scandalous  or 
imjDcrtinent,  it  may  be  expunged. 

Any  party  who  wishes  to  complain  of  any  matter  introduced 
into  any  state  of  facts,  affidavit,  or  other  proceeding  before  the 
Master,  on  the  ground  that  it  is  scandalous  or  impertinent,  shall 
be  at  liberty,  without  any  order  of  reference,  by  the  Court  to  take 
out  a  warrant  for  the  Master  to  examine  such  matter ;  and  the 
Master  shall  have  authority  to  exi^unge  any  such  matter  as  he 
shall  find  to  be  scandalous  or  impertinent.^ 

In  order,  therefore,  to  have  matter  which  is  impertinent  or 
scandalous  expunged  from  an  examination,  the  party  complaining 
must  take  out  a  warrant,  as  directed  by  the  above  order.  It  is, 
however,  to  be  mentioned  in  this  place,  that  it  is  not  a  matter  of 
course  to  refer  an  examination  for  impertinence,  after  any  proceed- 
ing has  been  had  upon  it.^  A  reference  for  impertinence  ought 
also,  as  in  the  case  of  an  answer,  to  precede  a  reference  for  insuf- 
ficiency. 

When  an  objection  is  taken  to  an  examination,  on  the  ground 
of  insufficiency,  no  exceptions  are  filed,  as  in  the  case  of  answers. 


1  Bonus  V.  Flack,  18  Ves.  287 ;  see  also 
Yates  V.  Hardy,  Jac.  223;  Keene  v.  Price, 
1  S.  &  S.  98. 

2  Ante,  p.  711  el  seq.  The  answers  to 
interrogatories  are  put  in  in  writing,  on 
advisement  of  counsel ;  and  under  this 
mode  of  proceeding  there  can  be  no  cross- 


examination.  Jackson  v.  Jackson,  2  Green 
Ch.  102. 

3  A7ite,  pp.  743,  744  et  seq. 

*  Page  V.  Page,  28th  Nov.,  1799;  1 
Newl.  325 ;  Piddock  v.  Brown,  3  P.  Wms. 

73d  Ord.  of  1828. 
6  Johnston  v.  Ure,  2  S.  &  S.  678. 
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but  on  the  return  of  the  warrant  "  to  consider  the  insufficiency," 
the  party  complaining  must  point  out  the  insufficiency,  and,  upon 
hearing  the  opposite  party,  the  Master  decides  if  such  examina- 
tion is  or  is  not  sufficient.^  If  the  Master  considers  the  exam- 
ination insufficient,  he  gives  a  certificate  to  that  effect,  particular- 
izing the  interrogatory  or  inteiTogatories,  or  part  of  an  interrogatory, 
which  he  considers  not  sufficiently  answered.^  If  the  Master 
considers  the  examination  sufficient,  he  must  also  give  a  certificate 
to  that  effect.^  In  either  case,  the  proper  course  to  be  pursued  to 
obtain  the  oj^inion  of  the  Court,  upon  the  Master's  judgment,  is 
by  excepting  to  the  certificate.* 

It  is  to  be  observed,  that  where  the  Master  certifies  the  exami- 
nation sufficient,  an  exception  in  general  terms,  "for  that  the 
Master  has  certified  the  examination  sufficient,  whereas  he  ought 
to  have  reported  it  insufficient,"  is  regular,  and  that  it  is  not  nec- 
essary to  state  in  what  respect  the  examination  is  not  sufficient.^ 
The  Master,  in  deciding  on  the  sufficiency  or  insufficiency  of  any 
answer  or  examination,  must  take  into  consideration  the  relevancy 
or  materiality  of  the  statement  or  question  referred  to.^ 

In  considering  the  sufficiency  or  insufficiency  of  an  examination 
upon  exceptions  to  the  Master's  certificate,  the  Court  will  look  at 
it,  to  see  whether  there  is  any  substantial  defect ;  and  not  with  a 
critical  eye,  holding  insufficient  every  examination  that  is  not 
fi'amed  with  the  strict  accuracy  of  special  pleading.'' 

An  insufficient  examination,  like  an  insufficient  answer,  is  con- 
sidered as  a  nullity :  when,  therefore,  the  exaniination  is  found 
insufficient,  either  upon  the  Master's  certificate,  or  by  order  of  the 
Court,  made  upon  exceptions  to  it,  the  same  proceedings  may  be 
adopted  as  if  no  examination  had  been  put  in  at  all ;  ^  therefore,  if 
no  four-day  order  for  a  Sergeant-at-arms,  has   been  obtained,  it 


Ch.  XXIX. 
§1. 


Master's  cer- 
tificate of  in- 
sufficiency. 


Exceptions 
to. 


Form  of  ex- 
ceptions. 


Master  to 
consider  ma- 
teriality of 
question, 

Rule  of  Court 
as  to  profi-' 
ciency. 


Consequences 
of  an  insuffi- 
cient exami- 
nation. 


where  no 
four-day 
order  has 
obtained. 


1  Bennett,  76. 

2  Bennett.  He  should  in  his  certificate 
fix  a  time  within  which  a  further  exam- 
ination is  to  be  put  in.  Case  v.  Abeel,  1 
Paige,  630.  Form  of  certificate,  on  a 
reference  of  an  examination  for  insuffi- 
ciency : — 

Title.  "  I  humbly  certify  to  this  Honor- 
able Court,  that  under  un  order  of  refer- 
ence on  the day  of  ,  made  in  this 

cause,  I  have  been  attended  bj-  the  solici- 
tors, &c.,  and  have  looked  into  the  inter- 
rogatories exhibited  by  the  plaintiff,  and 
the  examination  of  the  defendant,  ('.  D., 
thereto;  and  I  find  the  said  examinatiim 
insufficient. 

"  In  not  answering  fullj'  to  the  second 
interrogatory,  that  he  had  set  forth  a  full 
and  true  account  of  all  the  goods  and 
merchandise  referred  to  therein,  and  the 
sales  and  proceeds  thereof,  but  in  answer- 
ing   only,   that  he  had   set  forth    a  full 


account  thereof,  so  far  as  the  plaintiff  had 
any  legal  right  therein,  or  he,  the  exami- 
nant,  was  bound  to  discover  the  same. 

'•  Whereas,  in  my  opinion,  the  said 
examinant  was  bound  to  have  positively 
alleged,  he  had  set  forth  a  full  account  of 
the  same,  or  to  have  stated  on  what 
grounds  he  was  not  legally  bound  to  set 
forth  a  part  thereof. 

"  All  which,  &c.,  &c."  See  Sharpe  t;. 
Sharpe,  3  John.  Ch.  407. 

3  See  Chalk  v.  Thompson,  i  Sim.  350. 

*  J  bid. ;  and  see  Purcell  v.  M'Namara, 
12  Ves.  166;  Chenuell  v.  Martin,  4  Sim. 
340. 

5  Purcell  V.  M'Namara,  ubi  supra. 

8  74th  Order  of  1828. 

7  Per  Sir  W.  Grant  M.  R.  in  Purcell  v. 
M'Namara,  12  Ves.  170. 

8  See  Jackson  v.  Jackson,  2  Green  Ch. 
102;  1  Hotr.  Ch.  Pr.  529,  533;  Ailffey  v. 
AUfrey,  12  Beav.  620. 
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§1. 

' > ■ 

Where  a  four- 
day  order  has 
not  been 
made  abso- 
lute, 

■when  party 
has  been 
arrested. 


Consequences 
of  a  third  in- 
sufficient ex- 
amination ; 


Further  in- 
terrogatories 
after  insuffi- 
cient exami- 
nation. 


Costs  where 
examination 
reported  in- 
suiBcieut. 


Examination 

of  one  party 
may  be  read 
by  the  others. 


may  be  moved  for  upon  the  production  of  the  Master's  certificate, 
or  of  the  order  upon  exceptions.  If  a  four-day  order  has  been 
obtained,  but  has  not  been  made  absolute,  it  may  be  made  abso- 
lute, upon  the  production  of  the  Master's  certificate  or  order,  in 
the  same  way  as  it  would  have  been  if  no  examination  had  been 
put  in.^  And  so,  as  we  have  seen,  if  the  order  has  been  made 
absolute,  and  the  party  has  been  arrested  by  the  Sergeant-at- 
ai*ms,  and  discharged  upon  putting  in  a  further  examination; 
if  such  further  examination  is  again  reported  insufficient,  the 
party  can-ying  in  the  interrogatories  may  proceed  upon  the  old 
process.*-^ 

From  what  has  been  above  stated,  it  will  be  seen,  that  the  same 
principles  which  govern  the  practice,  in  the  case  of  insufficient  an- 
swers, will  govern  the  practice  in  that  of  insufficient  examina- 
tions ;  ^  and  it  seems  that  this  will  be  extended  to  cases  in  which 
a  party  so  far  trifles  with  the  Court  as  to  put  in  a  third  insufficient 
examination,  and,  that  the  Court  will,  upon  such  occasions,  adopt 
the  same  practice  of  ordering  the  party  to  stand  committed,  and 
to  be  examined  upon  interrogatories  before  the  Master,  as  to  the 
l^oints  wherein  his  examination  is  reported  insufficient,  as  in  the 
case  of  a  third  insufficient  answer  to  a  bill.* 

It  is  to  be  recollected,  however,  that,  except  in  the  case  above 
mentioned  of  a  third  insufficient  examination,  the  Master  cannot, 
upon  an  examination  being  found  insufficient,  receive  further  in- 
terrogatories, and  compel  the  party  to  answer  such  flirther  inter- 
rogatories at  the  same  time  that  he  puts  in  further  examination  to 
the  original  interrogatories,  without  an  order  of  the  Court,  and 
that  such  order  will  not  be  made  by  the  Court,  unless  ujion  sj^ecial 
application. 

If  the  Master  certifies  the  examination  of  a  party  to  be  insuffi- 
cient, the  party  examining  may  move,  upon  the  Master's  certifi- 
cate, for  the  costs  of,  and  occasioned  by,  the  insufficiency  of  the 
examination.^ 

Copies  of  the  examination  of  the  party,  upon  interrogatories, 
like  copies  of  all  other  proceedings  before  a  Master,  may  be  taken 
by  all  parties  to  the  cause  who  are  interested  in  it;®  and  any 
party  to  the  suit  may  avail  himself  of  an  admission,  in  such  exam- 
ination, to  charge  the  party  examined."     An  examination,  howevei", 


1  Weston  V.  Jay,  1  Mad.  527. 

2  Ante,  p.  1183;  see  Case  v.  Abeel,  1 
Paige,  630;  Croskey  v.  European  & 
American  Steam  Co.,  14  W.  R.  514,  V. 
C.  W. 

3  Weston  V.  Jay,  1  Mad.  527.  The  pro- 
ceedings upon  the  Master's  certificate,  as 
to  the  sufficiency  of  an  examination,  are 
substantially  the  same  as  upon  a  report 


on  exceptions  to  an  answer  for  insuffi- 
cienc3^     Case  v.  Abeel,  1  Paige,  630. 

1  Bennett  Ap.  29,  c.  3,  §  2,  Nos.  11,  12. 

8  Hubbard  v.  Hewlett,  2  i\Iad.  469; 
Allfey  V.  Allfey,  12  Beav.  420;  and  see 
Ee  Bainbrigge;  11  Beav.  620;  2  Smith 
(3d  ed.),   148. 

6  Dyott  V.  Anderton,  3  V.  &  B.  176. 

7  2  Smith,  135. 
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like  an  answer,  can  only  be  made  use  of  as  evidence  against  the 
party  putting  it  in,  and  cannot  be  read  as  evidence  in  favor  of,  or 
against  any  other  party.^ 

It  is  to  be  observed,  that  a  party  examining  another  is  not 
bound  to  make  use  of  the  examination  before  the  Master ;  if  he 
declines  to  do  so,  however,  the  Master  may  read  it  himself.-  In 
fact,  the  examination  is  taken  for  the  information  of  the  Master, 
and  the  Master  is  at  liberty  to  look  at  it,  whether  read  by  the 
party  examining  or  not,  for  the  pui-pose  of  ascertaining  the  view 
taken  of  the  case  by  the  examinant,  and  of  seeing  how  far  his 
statement  is  contradicted  or  borne  out  by  the  other  evidence  be- 
fore him.  Upon  the  same  principle,  the  Court  will  allow  an  exam- 
ination to  be  read,  upon  the  hearing  of  exceptions  from  the 
Master's  report,  although  it  has  not  been  made  use  of  by  the  party 
exhibiting  .the  interrogatories  before  the  Master.^ 

It  may  be  mentioned  here,  that,  where  in  an  examination  put  in 
by  two  co-executors,  it  was  stated,  that  their  receipts  had  been 
joint ;  but  it  appeared,  by  affidavit,  that  such  statement  was  made 
through  mistake  and  inadvertence,  and  that  one  of  the  executors 
had  in  fact,  received  nothing,  liberty  was  given  to  him  to  put  in 
a  supplemental  examination  to  correct  the  mistake.* 

The  Master  is  at  liberty  to  examine  any  creditor  or  other  per- 
son coming  in  to  claim  before  him,  either  upon  written  interroga- 
tories, or  viva  voce,  or  in  both  modes,  as  the  nature  of  the  case 
may  appear  to  him  to  requii'e ;  the  evidence  upon  such  examina- 
tion being  taken  down  at  the  time  by  the  Master,  or  by  the  Mas- 
ter's clerk  in  his  presence,  and  preserved  in  order  that  the  same 
may  be  used  by  the  Court  if  necessary.^ 

It  may  here  be  remarked,  that  now  where  a  person  becomes 
quasi  a  party  upon  a  claim  of  this  nature,  the  method  of  enforcing 
his  obedience  to  the  order  of  the  Court  is  the  same  as  the  course 
of  proceeding  against  a  party  to  the  record.^ 


But  only  as 
against  the 
party  exam- 
ined. 

By  the  Mas- 
tor,  though 
not  used  by 
the  party 
examining. 


By  the  Court 
upon  excep- 
tions. 


Supplemental 
examination 
to  correct 
mistake. 


Examination 
of  persons 
coming  in 
upon  claims. 


Method  of 
enforcing 
obedience  by. 


JE/vidence. 

Where  the  Court  directs  an  inquiry  into  a  fact,  it  is  in  the  na-  Evidence  be- 
ture  of  a  new  issue  joined,  and  what  would  be  evidence  in  any  ^°^  Master, 
other  case,  will  be  evidence  before  the  Master.'^ 


1  Ibid. ;  see  also  Dines  v.  Scott,  T.  & 
R.  358.  If  the  evidence  of  a  part}'  is  re- 
quired before  the  Master,  in  favor  of  or 
against  another  party,  he  may  be  exam- 
ined as  a  witness,  subject  to  the  usual 
objections. 

-  Gilbert  v.  Wetherell,  2  S.  &  S.  259. 

8  Ibid. 

4  Hewes  v  Hewes,  4  Sim.  1,  as  to  cor- 
recting an  answer  by  supplemental  an- 
swer; see  ante,  p.  779,  780. 

VOL.  U. 


e  72d  of  the  Orders  of  1828.  The  81st 
of  the  Equity  Rules  of  the  Courts  of  tiie 
United  States  is  the  same. 

6  15th  Order,  1841;  ante,  p.  1061. 

7  Smith  V.  Althus,  11  Ves.  564.  Where 
the  claims  set  up  hy  one  of  the  parties 
against  the  other,  are  resisted  on  the 
ground  of  fraud,  and  that  question  is  pre- 
sented to  the  Court,  and  judicially  deter- 
mined in  favor  of  such  claims,  and  the  case 
is  sent  to  a  Master  to  find  the  amount  due, 
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pose evi- 
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ter. 


Of  such  par- 
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The  parties  in  the  cause  are,  therefore,  at  liberty,  in  ^n  inquiry 
in  the  Master's  office,  to  make  use  of  all  the  proceedings  which  are 
of  record  in  the  cause,  whether  they  be  pleadings,  such  as  bills, 
answers,  &c.,  or  in  the  nature  of  evidence,  such  as  the  depositions 
of  witnesses,  or  affidavits  which  have  been  made  use  of  or  filed  on 
former  occasions.^  The  pleadings  in  the  cause  under  the  fonner 
practice  could  only  be  used  as  admissions  by  the  party  on  whose 
behalf  they  were  filed,  and  could  not  be  made  use  of  as  evidence 
for  or  against  any  other  party :  ^  but  it  seems,  that,  under  the  pres- 
ent practice,  the  answer  of  one  defendant  may  be  read  against  his 
co-defendant.^ 

If  the  admissions  already  made  in  the  pleadings  are  insufficient, 
the  parties  may  also,  as  we  have  seen,  obtain  further  admissions 
from  each  other  by  exhibiting  interrogatories  under  the  direction 
of  the  Master  for  their  examination,  the  answers  to  wliich  inter- 
rogatories may  be  read  before  the  Master  as  evidence  against  the 
parties  by  whom  they  are  given. 

The  Master  may  also  allow  any  parties  who  are  competent  for 
that  purpose,  to  admit  any  given  fiicts  to  be  true,  and  it  is  directed 
by  an  old  order  of  the  Court,  that  if,  before  the  Master,  either 
party,  by  his  counsel,  clerk,  or  solicitor,  admit  a  matter  of  fact,  the 
Master  shall  take  a  memorandum  thereof,  in  his  book  of  minutes, 
or  memorandums,  and  the  party  admitting  shall,  in  his  presence, 
subscribe  such  minutes  or  memorandums ;  which  subscriptions 
shall  be  Conclusive  to  the  party  on  whose  behalf  the  same  w^as  so 
subscribed,  so  as  the  other  side  shall  not  be  put  to  any  proof  of 
the  matter.'' 

It  is  to  be  observed,  that  the  Master  ought  to  take  the  admis- 
sions of  such  parties  only  as  are  competent  to  make  them,  and  that 
neither  infants  nor  married  women  will  be  bound  by  admissions  to 
their  disadvantage.® 


he  is  not  authorized  to  re-examine  the 
question  of  Iraud.  Gilmore  v.  Gilmore,  40 
Maine,  5u ;  see  McCrackan  v.  Valentine,  5 
Selden  (N.  Y.),  42. 

1  See  Gilmore  r.  Gilmore,  40  Maine,  53. 
By  tlie  SOth  Equity  Ptule  of  the  United 
States  Courts,  all  affidavits,  depositions, 
and  documents,  which  h;ive  been  pre- 
viously made,  read,  or  used  in  the  Court, 
upon  any  proceeding  in  any  cause  or  mat- 
ter, may  be  useil  betbre  the  Master.  It  is 
not  error  for  a  Master,  at  a  hearing  before 
him,  to  adrijit  in  evidence  a  deposition 
taken  on  commission  out  of  the  Common- 
wealth, although  it  does  not  appear  that 
all  the  formalities  required  in  depositions 
taken  within  the  State  were  observed. 
The  Master  may  exercise  the  same  dis- 
cretion the  Court  could  in  such  a  case. 
Tyugi;.  Thayer,  8  Allen,  391,  397;  Stiles 


V-  Allen,  5  Allen,  320;  Bacon  v.  Rogers,  8 
Allen,  146;  GenL  Sts.  Mass.  c.  181,  §  37. 

2  Hoare  v.  Johnstone,  2  Keen,  553; 
Kemp  V.  Wade,  2  Keen,  680,  688 ;  Meyer 
V.  Montiioi-e,  9  Beav.  521. 

3  Aslunall  v.  Wood,  3  Jur.  N.  S  232, 
V.  C.  S. ;  see  ante,  p.  841  et  seq.  and  notes. 

4  Wyatt's  P.  R.  364.  The  propriety  of 
adhering  to  this  rule  is  exeniplitied  by 
what  took  place  in  the  East  India  Com- 
pany V.  Keighley,  4  Mad.  16,  in  which  case 
the  "discussion  before  the  House  of  Lords 
was  principally  upon  the  point,  whether 
the  Master's  report  that  certain  admissions 
were  made  before  him,  could  be  the  sub- 
ject of  exception ;  as  to  which,  see  Lord 
Eldon's  j  udgment,  ibid. 

6  As  to  how  far  infants  are  bound  by 
the  acts  of  persons  acting  for  them  in  a 
suit,  see  ante,  p.  72. 
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The  right  to  use  the  proceedings  in  the  cause  as  e^ddence  before 
a  Master  upon  a  reference  before  him,  is  subject  to  the  same  rules 
and  restrictions  as  govern  the  admissibility  of  similar  evidence 
before  the  Court,  Therefore,  evidence  will  not  be  admissible 
merely  because  it  appears  in  the  decree  to  have  been  taken  at  the 
hearing  of  the  cause  ;  for  the  evidence  may  be  admissible  against 
one  defendant,  or  for  one  purpose,  and  not  against  another  defend- 
ant, or  for  another  purpose.^ 

It  seems,  also,  that  the  evidence  of  wi|;nesses  in  another  cause, 
between  the  same  parties,  may  be  read  before  a  Master  without  an 
order  to  warrant  it,^  though,  as  we  have  seen,  such  an  order  is 
necessary  to  authorize  the  reading  of  such  depositions  or  proceed- 
ings before  the  Court  at  the  hearing.^  In  Luhiere  v.  Genou,^ 
however.  Sir  Thomas  Clarke,  the  Master  of  the  Rolls,  made  an 
order  for  the  reading  of  the  depositions  in  a  cross-cause,  on  an 
account  before  the  Master,  directed  in  the  original  cause ;  but  it  is 
to  be  observed,  that,  in  that  case,  a  difficulty  was  suggested, 
arising  from  the  circumstance  that  the  cross-bill  had  been  dis- 
missed.^ 

All  affidavits  which  have  been  previously  made  and  read  in 
Court  upon  any  proceeding  in  a  cause  or  matter,  may  be  used  be- 
fore the  Master ;  ^  and  all  evidence  taken  at  the  hearing  of  any 
cause  may  be  used  in  any  subsequent  proceeding  in  the  same 
cause.'' 

And  here  it  is  necessary  to  call  the  practitioner's  attention  to 
the  fact,  that,  in  strict  practice,  wherever  a  reference  to  a  Master 
is  directed  by  a  decree  or  decretal  order,  under  which  it  becomes 
necessary  to  establish  facts  by  the  testimony  of  living  witnesses, 
such  testimony  ought  to  be  obtained  by  examination  of  the  wit- 
nesses, and  that  a  Master  cannot,  in  any  case,  proceed  upon  an 
inquiry  before  him  upon  affidavit,  unless  by  consent  of  all  parties, 
as  the  elFect  of  proceeding  upon  affidavit  is  to  deprive  the  other 
side  of  the  power  of  cross-examination.^  For  this  reason  it  is, 
that  the  Master  cannot,  strictly  speaking,  receive  affidavits  iinder 
a  decree  in  which  an  inf  mt  is  concerned.^  And  where  a  reference 
had  been  made  to  the  Master,  under  the  decree,  of  a  question  of 


1  Handford  v.  Handford,  5  Hare,  212; 
and  see  Smith  v.  Althus,  11  Ves.  564; 
Law  V.  Hunter,  1  Russ.  101;  Walker  v. 
Woodward,  1  Kuss.  109. 

2  Anon.,  3  Atk.  524;  but  see  Rhodes  v. 
Rhodes,  L.  R.  1  Ch.  Ap.  483,  L.  JJ. 

3  Ante,  p.  868. 

4  2  Ves.  579. 

fi  As  to  reading  depositions  in  cross- 
suits,  see  ante,  p.  868. 

6  65th  Order  of  1828;  Order,  35,  28, 

7  Order,  5th  Feb.,  1861,  r.  15. 

8  Rowley  v.  Adams,  1  M.  &  K.  545 ;  and 


Ch.  XXIX. 

§1. 

Proceedings 
in  the  cause 
may  be 
used. 

Limitations. 


Depositions 
in  another 
cause  be- 
tween the 
same  parties. 


Secus,  in 
cross-cause 
where  bill 
dismissed. 


Affidavits. 


Evidence 
taken  at  the 
hearing. 

Affidavits  not 
used  upon 
inquiries 
under  de- 
crees ; 


imless  by 
consent. 


In  case  of 
infant. 


see  Willan  v.  Willan,  19  Ves.  590-593. 
But  under  the  present  English  practice,  if 
affidavits  in  the  cause  are  subsequently 
made  use  of  at  Chambers,  the  witnesses 
mav  be  cross-examined  thereon.  Spittle 
V.  Hughes,  11  Jur.  N.  S.  151,  V.  C.  K. ;  S. 
C.  nom.  Hughes  v.  Spittal,  13  W.  R.  251; 
and  see  Jeiiuer  v.  Morris,  10  W.  R.  640, 
V.  C.  K. 

^  But  if  the  infant's  solicitor  concurs  in 
the  use  of  affidavits,  the  infant  will  be 
bound;  see  ante,  pp.  73,  74. 
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Gh.  XXIX. 

§1- 


Time  when 
the  Master 
may  decide 
whether  affi- 
davits are  to 
he  admitted. 


Positive 
assent  not 
necessary ; 
acquiescence 
sufficient. 


Rule  applies 
only  to  de- 
crees or 
decretal 
orders. 


legitimacy,  and  the  Master  proceeded  upon  affidavits  obtained 
from  America,  Sir  J.  Leach  V.  C,  on  a  motion  for  that  purpose, 
directed  the  Master  not  to  proceed  upon  the  affidavits,  but  gave 
the  parties  liberty,  under  the  circumstances,  to  apply  to  the  Court, 
if  by  death  or  otherwise  it  should  become  impossible  to  obtain, 
under  a  commission,  the  evidence  of  the  ^^ersons  who  had  made 
the  affidavits.^ 

It  is  to  be  noticed  that  the  Master  is  required  at  the  time  ap- 
pointed for  considering  the  matter  of  the  decree  or  order,  amongst 
other  things,  "  to  point  out  whether  the  matter  requiring  evidence 
shall  be  proved  by  affidavit  or  by  examination  of  witnesses ; "  ^ 
and  that,  in  a  recent  case,  where  the  Master  had  not  at  that  time 
decided  to  admit  affidavits,  but  afterwards  admitted  them,  although 
they  were  objected  to,  it  was  held,  upon  exceptions  to  the  Master's 
report,  that,  as  the  Master  had  omitted  to  decide,  at  the  time  of 
considering  his  decree,  whether  the  proofs  should  be  by  affidavit 
or  examination,  the  practice  remained  as  it  was  before  the  issuing 
of  the  order,  and  that  the  exception  must  be  allowed.^ 

It  is  to  be  observed,  that,  in  the  case  last  referred  to,  the  admis- 
sion of  the  affidavits  had  been  expressly  objected  to  by  the  oppo- 
site party.  It  does  not  appear,  however,  that  a  positive  assent  to 
reading  affidavits  is  requu-ed ;  the  mere  circumstance  that  a  party 
has  allowed  affidavits  to  be  used  without  objecting  to  them,  will  be 
sufficient  to  prevent  his  afterwards  raising  an  objection  to  the  Mas- 
ter's report  on  the  gi-ound  that  the  witnesses  ought  to  have  been 
examined  upon  interrogatories.* 

The  rule  which  requires  the  examination  of  witnesses  upon 
inquiries  before  the  Master,  extends  only  to  decrees  or  decretal 
orders,  —  where  the  reference  is  made  by  motion  or  petition,  in 
that  stage  of  the  cause  in  which  the  Court  proceeds  upon  affida- 
vit, the  Master  may,  it  is  said,  do  the  same ;  ^  and  so,  whenever 
the  matters  referred  to  a  Master  originate  in  a  summary  applica- 
tion, as  in  petitions  in  lunacy  or  bankruptcy,  the  Master  proceeds 
by  affidavit,  and  the  same  rule  applies  to  references  under  petitions 
authorized  by  particular  statutes  where  no  suits  are  depending,  as 


1  Tillotson  V.  Hargrave,  3  Mad.  494; 
see  Bellows  v.  Stone,  18  N.  H.  465,  480. 

2  51st  of  the  Orders  of  1828. 

8  Gibbs  V.  Payne,  4  Sim.  554.  From  the 
report  of  this  case,  it  appears  as  if  the 
Court  considered  that  the  51st  Order  em- 
powered the  Master,  at  the  time  of  con- 
sidering his  report,  to  determine  upon  the 
admission  of  affidavits,  even  where  there 
was  no  consent  by  the  other  parties.  Sed 
qimre  ? 

*  Morgan  v.  Lewis,  1  Newl.  333.  Upon 
reference  to  a  Master  to  examine  the  de- 
fendant on  inten-ogatories  relative  to  an 
alleged  contempt,  and  to  take  such  other 


proof  relative  to  the  contempt  as  shall  be 
produced  before  him  by  either  party,  the 
Master  is  not  authorized  to  receive  ex  parte 
afiidavits  of  witnesses,  unless  he  is  spe- 
cially directed  by  the  order  of  reference  to 
receive  such  affidavits  as  proof.  And,  as 
a  general  rule,  tbe  Court  will  not  allow  ex 
parte  affidavits  to  be  used  on  such  a  refer- 
ence, but  will  compel  the  parties  to  pro- 
duce and  examine  the  witnesses  before 
the  Master,  so  that  they  may  be  cross- 
examined  by  the  adverse  party.  Cumming 
V.  Wiiggoner,  7  Paige,  603. 
6  Sonnet  v.  Powell,  Seton,  22. 
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in  the  case  of  a  reference  upon  a  petition  under  the  stat.  52  Geo. 
III.  c.  101,  which  provides  a  summary  remedy  by  petition  in  cases 
of  abuses  of  trusts  created  for  charitable  purposes.^ 

It  is,  however,  to  be  observed,  that  where  references  are  made 
to  a  Master  upon  an  interlocutory  motion  in  the  cause,  for  prelim- 
inary inquiries,  sucli  as  inquiries  into  titles,  or  into  the  amount  of 
principal  or  interest  due  upon  mortgage,  under  7  Geo.  II.  c.  20, 
or  under  the  General  Orders  of  the  9th  of  May,  1839,  the  Master 
has  the  same  power  to  examine  witnesses  as  under  a  decree,^  and 
that  he  is  bound,  in  such  cases,  to  settle  w^hat  course  he  will 
adopt.^ 

Where,  upon  an  inquiry  before  the  Master,  affidavits  are  re- 
ceived, then  no  affidavit  in  reply  shall  be  read  except  as  to  new- 
matter,  which  may  be  stated  in  the  affidavits  in  answer ;  nor  shall 
any  further  affidavits  be  read,  unless  specially  required  by  the 
Master ;  *  and  the  Master  shall  not  receive  further  evidence  as  to 
any  matter  depending  before  him,  after  issuing  his  warrant  on  pre- 
paring his  report.^ 

All  persons  who  are  competent  to  be  examined  as  witnesses  in 
a  cause  before  the  hearing,  are  competent  to  give  evidence  before 
the  Master,  upon  inquiries  directed  by  the  decree,  subject,  how- 
ever, to  this  distinction,  that  witnesses  who  have  been  examined 
in  the  cause,  cannot  be  examined  before  the  Master,  on  behalf  of 
the  same  party,  without  an  application  to  the  Court  for  leave  to 
examine  them,^  but  as  to  persons  who  were  not  witnesses,  they 
may  be  examined  without  such  leave,''  and  that  although  the  same 
matter  was  in  issue,  and  might  have  been,  though  it  was  not, 
proved  before  the  decree.* 

So,  also,  a  witness,  who  has  been  examined  on  behalf  of  one 
party,  may  be  examined  by  the  other  side,  after  decree,  without  an 
order ;  ^  but  if  he  has  been  cross-examined  as  to  any  subject  other 
than  that  concerning  which  he  was  examined  in  chief,  an  or- 
der will  be  necessary  to  enable  him  to  be  examined  before  the 
Master.'" 

The  rule  above  stated,  which  requires  a  previous  order  of  the 
Court  foi-  the  examination  of  a  witness  before  the  Master,  is  found- 
ed upon  the  same  reason  which  requires  a  special  order  of  the 


Ch.  XXIX. 

§1- 

> — • y -^ 

Or  prelimi- 
nary inqui- 
ries. 


Affidavits  in 
reply. 


Witnesses 
previously 
examined  in 
the  cause. 


1  Fx  parte  Greenhouse,  1  Swan.  60. 

2  Order  V. 

3  51st  OrJer  of  1828.  Woodroffe  v. 
Titterton,  8  Sim.  238.  Qucere,  whether 
the  51st  Order,  1828,  gives  the  Master 
power  to  settle  whether  he  shall  proceed 
by  examination  or  by  affidavit  in  all 
references  to  him,  whether  by  decrees 
decretal,  or  interlocutory  order,  or  order 
under  summary  proceeding  V 


4  66th  Order  of  1828. 

5  67th  Order  of  1828. 

6  Jenkins  v.  Eldredge,  3  Story,  308; 
Pearson  v.  Darrington,  32  Ala.  227;  Rem- 
sen  V.  Remsen,  2  John  Ch.  495. 

v  Smith  V.  Althus,  11  Ves.  564;  Hough 
V.  Williams,  3  Bro.  C.  C.  190. 

8  O'Neil  V.  Hamill,  1  Hogan,  183. 

9  Mellbrd  r.  Peters,  8  Sim.  630. 
W  England  v.  Downs,  6  Beav.  281. 


May  be  ex- 
amined  by 
the  other 
side. 


Reasons  why 
they  cannot 
in  general  be 
re-examined 
before  Master 
without 
order. 
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Ch.  XXIX. 
§1- 


Upon  order 
for  re-exami- 
nation, inter- 
rogatories 
settled  by  the 
Master. 


Whether  the 
order  should 
direct  the 
Master  not  to 
re-examine 
to  same  facts. 


Court  to  autLorize  a  re-examination  of  a  witness  before  the  hear- 
ing,^ viz.,  tlie  danger  of  perjury  which  would  be  incurred  by  a 
witness  deposing  a  second  time  to  the  same  fact,  after  having 
seen  where  the  cause  pinches,  and  how  his  testimony  bore  upon  it, 
and  the  anxiety  which  the  Court  therefore  feels  to  prevent  im- 
proper tampering  with  witnesses,  and  inducing  them  to  retract,  or 
contradict,  or  explain  away  what  they  have  stated  in  their  former 
examination  upon  a  second. 

For  the  same  reason,  also,  the  Court,  although  it  will  generally 
grant  leave  for  the  re-examination  before  the  Master  of  a  witness 
already  examined,  will  put  the  party  under  the  terms  of  having 
the  interrogatories  approved  and  settled  by  the  Master,  who,  in  so 
doing,  will  take  care  that  the  same  witness  is  not  a  second  time 
examined  to  the  same  facts.^  It  was  said  by  Sk  J.  Leach  M.  R. 
in  Hoioley  v.  Adams,^  that  an  order  for  the  examination  before  the 
Master,  of  a  witness,  who  has  been  previously  examined  in  the 
cause,  is  in  general,  accomj^anied  wdth  a  direction,  that  he  shall 
not  be  examined  to  any  points  with  respect  to  which  he  has  been 
previously  examined ;  but  in  Vcmghan  v.  JLloyd,^  which  has  been 
before  referred  to,  Lord  Thurlow  refused  to  insert  any  such  direc- 
tion in  the  order,  and  expressed  a  doubt  whether  the  order  in 
Browning  v.  Barton^"  in  which  such  a  direction  had  been  given 
was  proper.  His  Lordship,  in  support  of  his  opinion,  said  :  "  Sup- 
pose the  witness  had  been  examined  in  the  cause  on  a  mere  gen- 
eral interrogatory,  under  which  he  might  have  deposed  to  the 
point  required,  but  did  not,  and  a  more  particular  interrogatory 
was  exhibited  to  get  at  his  testimony,  I  should  think  the  Master 
would  do  right  in  admitting  it.  This  matter  is,  therefore,  to  be 
judged  of  by  the  Master,  and,  if  his  judgment  is  erroneous,  you 
may  then  come  here  to  have  it  rectified."  ^  And  this  ap2>ears  to  be 
now  the  practice  of  the  Court.  But  though  the  Master  may  not 
be  positively  restricted  by  the  order  not  to  examine  the  witness 
as  to  points  upon  which  he  has  been  before  examined,  he  is 
nevertheless  bound,  in  settling  the  interrogatories,  to  take  care 
that  they  do    not    extend  to   matter  embraced  in  his  previous 


1  Vaughan  v.  Llovd,  1  Cox,  312. 

2  Vaughan  v.  Llo}-d,  1  Cox,  312; 
Whitaker  r.  Wright,  2  Hare,  321. 

3  1  M.  &  K.  545. 

4  1  Cox,  312. 

6  2  Dick.  50S;  cited  1  Bro.  C.  C  388, 
nom.  Browning  v.  Barker,  S.  C. 

6  In  Earl  v.  Pickin,  1  K.  &  M.  547,  the 
Lord  Chancellor,  instead  of  directing  an 
fesue,  sent  the  case  to  the  Master,  directing 
that  the  Master  should  be  at  liberty  to 
examine  witnesses  already  examined,  and 
to  the  same  points;    but  the  cause  was 


afterwards  brought  on  upon  a  motion  to 
vary  the  minutes,  by  striking  out  thjit 
direction  in  the  decree,  and  substiuiting  a 
direction  for  an  issue.  This  application 
was  supported  on  the  ground  that  the 
direction  in  the  decree  as  to  the  examina- 
tion of  witne>ses,  was  a  violation  of  the 
settled  principles  and  practice  of  the 
Court,  and  would  be  pregnant  with  con- 
sequences most  dangerous  to  justice,  and 
the  Lord  Cliancellor  ultimately'  ordered 
that  the  decree  should  be  varied,  hy  di- 
recting an  issue. 
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examination/  unless  he  is  expressly  directed  to  examine  as  to  such 
matters. 

And  it  seems,  in  general,  that  the  Court  will  not,  by  its  order, 
sanction  the  Master  in  examining  a  witness  already  examined  in 
the  cause,  as  to  matters  upon  which  he  has  been  before  examined,^ 
unless  in  cases  Avhere  the  first  examination  has  failed,  accidentally, 
and  without  fraud,  by  reason  of  his  having  been  incompetent,  as 

in  Sandford  v. ,^  in  which  case  a  witness  had  given  evidence 

under  a  release  executed  by  him,  which,  by  mei-e  accident,  did  not 
cover  a  very  small  debt  due  to  him,  in  respect  of  which  he  was 
interested  at  the  time  of  his  examination,  and  was,  therefore,  then 
incompetent ;  and  the  Court  made  an  order  for  his  re-examination 
before  the  Master,  upon  the  same  point,*  the  interrogatories  to  be 
settled  by  the  Master.^ 

The  rule  restricting  the  second  examination  of  witnesses  to 
points  upon  which  they  have  not  previously  been  examined,  was 
further  extended  by  Sir  John  Leach  M.  R.  in  Rowley  v.  Adams,^ 
who  allowed  a  witness,  who  had  been  examined  in  the  cause,  and 
had  afterwards  made  an  affidavit  in  support  of  a  state  of  flicts 
before  the  Master,  to  be  examined  viva  voce  before  the  Master, 
upon  the  subject  of  his  affidavit. 

When  the  reason  upon  which  the  rule  requiring  an  order  of  the 
Court  for  the  re-examination  of  a  witness  before  a  Master,  who 
has  been  already  examined  in  the  cause,  does  not  exist,  the  rule 
need  not  be  observed ;  thus,  when  the  witness  has  been  examined 
only  to  prove  exhibits  at  the  hearing,  he  may  be  examined  on 
inteiTogatories  before  the  Master,  to  prove  other  exliibits,  without 
a  special  order.'' 

If  a  witness  who  has  been  examined  in  the  cause  is  afterwards 
examined,  by  the  same  party,  before  the  Master,  without  an  order, 
the  opposite  party  may  obtain  an  order  to  suppress  the  depositions 
for  irregularity ;  ^  such  order,  however,  will,  if  the  circumstances 
justify  it,  be  made  without  prejudice  to  any  application  for  the 
re-examination  of  the  same  witness. 

In  Greenaioay  v.  Adams,^  where  witnesses  had  been  re-exam- 
ined before  the  Master  without  an  order,  but  upon  different  points 
from  those  upon  which  they  were  examined  before,  an  order  was 
made,  that  the  Master  might  receive  the  depositions  in  evidence. 
It  is  to  be  observed,  however,  that  the  application  for  the  order 
was  made  by  the  direction  of  the  Master,  and  was  not  opposed ; 


Witnesses 
re-examined 
viva  voce 
upon  the 
subject  of 
their  former 
examination. 


Witnesses 
who  have 
merely 
proved  ex- 
hibits, may 
be  re-exam- 
ined without 
order. 


If  witness 
already  ex- 
amined is 
re-examined 
before  Mas- 
ter, his  depo- 
sition may  be 
suppressed. 


Where  upon 
different 
points.  Mas- 
ter was  per- 
mitted to  re- 
ceive them. 


1  Sandford  v. ,  1  Ves.  J.  398. 

2  Earl  v.  Picken,  1  R.  &  M.  547. 

3  1  Ves.  J.  .398 ;  3  Bro.  C.  C.  370,  S.  C. ; 
2  Dick.  750,  S.  C 

*  See  also  Callow  v.  Mince,    2  Vern. 
472. 


6  1  Ves.  400. 

6  1  M.  &  K.  543. 

T  Courtenav  v.  Hoskins,  2  Rups.  253. 

8  Smith  i;.  Graham,  2  Svvanst.  264. 

9  13  Ves.  360. 
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Ch.  XXIX. 

§1- 


Cross-exami- 
nation of  for- 
mer witness. 

Examination 
of  parties  as 
witnesses, 
depends  upon 
the  same 
rules  as  the 
examination 
of  parties 
before  de- 
cree. 


Exception 
in  case  of  a 
plaintiff,  or 
mere  trustee. 


Previou3 
order. 


May  be  ob- 
tained, as  of 
course. 


and  that  Lord  Eldon  directed  that  the  fact  should  be  specially 
stated,  that  notice  of  the  application  had  been  given,  and  no  ob- 
jection made.^ 

When  leave  has  been  obtained  by  one  side  to  re-examine  before 
the  Master  a  witness  previously  examined  in  the  cause,  if  the 
other  side  is  desirous  of  cross-examining  him,  and  has  also  pre- 
viously examined  the  witness,  an  order  from  the  Court  will  be 
necessary  to  sanction  the  cross-examination.'^ 

With  resj)ect  to  the  power,  which  one  party  to  the  record  has 
to  examine  another  party  as  a  witness  befoi'e  the  Master,  it  is  to 
be  observed,  that  the  admissibiUty  of  a  party,  as  a  witness,  depends 
upon  the  same  rules  and  principles,  as  the  admissibility  of  parties 
to  be  witnesses  before  hearing ;  for  information  upon  this  part  of 
the  subject,  therefore,  the  reader  is  referred  to  a  former  part  of 
the  present  work;*  it  may,  however,  be  noticed,  that  the  rule 
which  has  been  there  stated,  that  a  plaintiff  cannot  be  examined 
by  a  defendant  without  his  consent,  appears  to  have  been  departed 
from,  in  Hougham,  v.  Scmdys^^  where  the  Court  gave  permis- 
sion to  the  defendants  to  examine  one  of  the  plaintiffs  as  a  wit- 
ness, upon  the  certificate  of  the  Master,  that  the  examination 
would  be  necessary  for  the  better  prosecuting  the  inquiries ;  but 
it  is  to  be  remarked,  that  the  plaintiffs  were  mere  trustees  of  a 
sum  of  money,  and  had  filed  the  bill  to  ascertain  the  rights  of  the 
defendants  in  the  same,  and  that,  consequently,  there  being  no 
doubt  about  the  liability  of  the  plaintiff  to  the  payment  of  the 
money,  which  was  admitted,  and  the  costs  of  suit  being  payable 
out  of  the  fund,  the  reasons  which  prevent  the  examination  of  a 
plaintiff,  as  a  witness  in  ordinary  cases,  did  not,  in  that  case, 
exist. 

In  order  to  authorize  the  examination  of  a  party,  who  has  not 
been  before  examined  before  a  Master  under  a  decree,  the  same 
order  must  be  obtained  as  is  necessary  to  authorize  the  examina- 
tion of  a  party  before  the  hearing.^ 

In  Franldyn  v.  Colquhoun,^  Lord  Eldon  said  he  had  always 
thought,  that  a  motion  for  one  defendant  to  examine  another,  was 
not  a  motion  of  course,  after  a  decree ;  but  in  Van  v.  Corpe^  Sir 
J.  Leach  M.  R.,  after  having  conferred  with  the  Registrar,  said, 
it  appeared  to  be  the  practice  of  the  Court  that  such  an  order 
might  be  obtained,  as  of  course,  after  a  decree,  saving  just  excep- 
tions ;  his  Honor's  decision  was  afterwards  confirmed  by  the  cer- 
tificates of  the  Secretaries  to  the  Master  of  the  Rolls,  and  of  the 


1  See  Jenkins  v.  Eldredge,  3  Storj',  309 ; 
1  Hoff.  Ch.  Pr.  538,  c.  19,  §  6. 

2  Whitaker  v.  Wright,  3  Hare,  413. 

3  Ante,  p.  885  et  stq. 

4  2S.  &S.  221. 


5  See  Remsen  v.  Remsen,  2  John.  Ch. 
495. 

6  16  Ves.  218. 

T  3  M.  &  K.  278. 
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Registrars  and  Six  Clerks,  and  has  since  received  the  sanction  of 
Lord  Langd:ile  M.  R.  in  Paris  v.  Hughes} 

This  rule,  however,  will  not  apply  where  the  party  has  been 
pre^dously  examined  as  a  witness,  in  which  case  a  special  applica- 
tion will  be  necessary,  as  in  other  cases,  and  the  Master  will  be 
directed  to  settle  the  interrogatories  for  the  purpose  of  precluding 
the  re-examination  of  the  party  to  matters  as  to  which  he  has 
been  before  examined.^ 

The  examination  of  witnesses  before  a  Master  is  eifected,  either 
by  exhibiting  inteiTOgatories,  or  by  viva  voce  questions,  addressed 
to  the  witness  himself  in  the  Master's  presence,^  The  foriper 
method  is  the  old  practice  :  the  latter  was  introduced  by  the 
Orders  of  1828,*  under  one  of  which,  the  Master  has  power,  at 
his  discretion,  to  examine  any  witness  viva  voce,'  and  in  such  case, 
the  subpoena  for  the  attendance  of  the  witness  shall,  iipon  a  note 
from  the  Master,  be  issued  at  the  Subpoena  Office ;  and  the  evi- 
dence upon  such  viva  voce  examination  shall  be  taken  down  by 
the  Master  or  the  Master's  clerk,  in  his  presence,  and  preserved  in 
the  Master's  office,  in  order  that  the  same  may  be  used  by  the 
Court,  if  necessary ;  ^  and  under  another,  the  Master  is  at  liberty 
to  examine  any  creditor  or  other  person  coming  in  to  claim  before 
him,  either  upon  written  interrogatories  or  viva  voce,  or  in  both 
modes,  as  the  nature  of  the  case  may  appear  to  him  to  require.® 

When  a  party  wishes  to  examine  a  witness  before  the  Master, 
upon  interrogatories,  he  must  have  the  interrogatories  prepared  in 
the  same  way  as  interrogatories  for  the  examination  of  witnesses 
in  the  cause.''  They  must  be  signed  by  comisel,  and  when  pre- 
pared, they  must  be  engrossed  upon  parchment,  and  brought  into 
the  Mastei-'s  office ;  they  are  not,  however,  as  in  the  case  of  inter- 
rogatories, for  the  examination  of  parties  under  the  directions  of 
the  decree,  settled  by  the  Master,  unless  where  they  are  directed 
to  be  so  settled  by  the  order  of  the  Court,  as  in  the  case  of  wit- 
nesses to  be  examined,  who  have  been  before  examined  in  the 
cause.^  If  they  are  directed  to  be  settled  by  the  Master,  the  Mas- 
ter must  sign  his  allowance  of  them  in  the  same  manner  as  he 
signs  interrogatories  for  the  examination  of  parties.®     If  they  are 
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Examination 
of  parties. 


Method  of 
examining 
witnesses 
before  Master. 


Interrogato- 
ries. 


Must  be 
signed  by 
counsel, 


but  not  by 
Master,  un- 
less specially 
ordered. 


1  1  Keen,  1. 

2  1  Keen,  1;  and  see  Purcell  v.  M'Na- 
mara,  17  Ves.  434. 

3  See  Story  v.  Livingston,  13  Peters, 
359;  Remsen  v.  Remsen,  2  John.  Ch. 
501,  502. 

*  69th  and  72d  Orders,  1828. 

5  69th  of  the  Orders  of  1828;  see 
Herrick  v.  Belknap,  27  Vt.  695..  In  New 
Jersey,  when,  by  a  decretal  order  of  the 
Court,  any  inquiry  before  a  Master  is 
directed  to  be  made  in  a  cause,  and  the 


examination  of  witnesses  shall  be  neces- 
sary to  obtain  the  proper  information, 
such  examination,  if  required  by  either 
party,  shall,  at  the  expense  of  the  party 
requiring  it,  be  reduced  to  writing  by  the 
Master,  in  the  form  of  depositions,  and 
returned  and  filed  with  the  report.  Chan- 
cer}' Rule  15. 

6  72d  of  the  Orders  of  1828.' 

"•  Ante,  p.  920  et  seq. 

8  3  Bro.  C.  C.  190. 

9  2  Smith,  161. 
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Method  of 
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Master  to 
receive  inter- 
rogatories. 


Master  not  to 
receive  inter- 
rogatories, 
after  exami- 
nation of -nit- 
nesses  closed. 


unless  upon 
special  order. 


Examination 
should  be 
preceded  by 
a  state  of 
facts. 


Examination 
upon  inter- 
rogatories 
before  the 
Master. 


not  to  be  settled  by  the  Master,  he  merely  marks  them  as  brought 
into  his  office. 

It  seems  that  the  reception  of  inteiTogatories  for  the  examina- 
tion, before  the  Master,  of  witnesses  who  are  not  parties  to  the 
record,  or  who  have  not  been  previously  examined  in  the  cause,  is 
not,  like  the  examination  of  parties,  a  matter  in  the  discretion  of 
the  Master,  but  that  he  is  bound  to  receive  inteiTogatories  from 
the  parties  tendering  them,  and  that  the  circumstance  that  the 
facts,  to  prove  which  they  are  tended,  were  in  issue,  and  might 
have  been  proved  in  the  cause,  is  not  a  sufficient  reason  for  reject- 
ing them.^ 

If  the  Master  reflise  to  receive  interrogatories  for  the  examina- 
tion of  witnesses,  the  proper  course  seems  to  be  to  apply  to  the 
Court,  by  motion,  that  he  may  be  directed  to  receive  them.^  In 
Wilkin  V.  Willan,^  however,  the  Lord  Chancellor  ordered  the  ap- 
plication to  stand  over,  at  the  same  time  directing  that  a  petition 
should  be  presented,  stating  the  pai'ticular  circumstances,  and  the 
dates. 

But,  although  a  Master  is  bound  to  permit  the  examination  of 
any  witnesses  before  him,  who  haA'-e  not  before  been  examined,  it 
is  to  be  understood  that  he  is  only  obliged  to  do  so  when  the  ex- 
amination is  proposed  to  be  taken  at  a  proper  period  of  the  inves- 
tigation before  him ;  he  cannot  receive  them  after  other  witnesses 
have  been  examined  and  publication  passed,  without  a  special 
order  of  the  Court,*  which  will  only  be  made  upon  surprise,^  or 
under  the  same  circumstances  as  will  induce  the  Court  to  make 
such  an  order  after  publication  has  passed  before  hearing.^ 

It  may  be  observed  here,  that  according  to  the  ordinary  course 
of  practice,  the  party  intending  to  examine  witnesses  ought,  pre- 
viously to  bringing  in  his  interrogatories,  to  carry  into  the  Mas- 
ter's office  a  state  of  facts  detailing  the  circumstances  wliich  he 
intends  to  prove.'' 

In  strictness,  the  examination  of  witnesses,  after  a  decree,  upon 
interrogatories,  ought  to  be  taken  by  one  of  the-  Examiners  of  the 
Court,  who  formerly  examined  all  such  witnesses  as  the  Master 
thought  necessary,  unless  the  Master  certified  that  a  commission 
was  requisite.^  A  practice,  however,  has  grown  up,  which  au- 
thorizes the  examination  of  witnesses,  upon  interrogatories,  in  the 
Master's  office,  by  the  Master  himself^     This  practice  originated 


1  Hough  V.  Williams,  2  Smith,  151. 

2  Hough  «.  Williams,  2  Smith,  151;  see, 
however,  Forbes  v.  Peacock,  12  Sim.  535. 

3  Cooper,  291 ;  19  Ves.  590,  S.  C. 

4  Ibid. 
6  Ibid. 

6  Ante,  p.  955  et  seq. 

7  See  Willan  v.  Willan,  19  Ves.   590; 


Cooper,  291,  S.  C ;  Trezevant  v.  Frazer, 
MSS.,  V.  C,  7  Aug.,  1833;7Jos^,  1199,  note. 

8  Parkinson  v.  Ingram,  3  Ves.  603. 

9  When  a  cau=e  in  a  divorce  suit  is  re- 
ferred to  a  Master,  it  is  irregular  to 
ex  unine  a  witness  before  another  Master. 
Cook  V.  Cook,  2  Beasley,  Ch.  263. 
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with  a  custom,  which  appears  to  have  prevailed,  of  inserting  in 
the  decree  a  direction  that  the  Master  should  be  armed  with  a 
commission  to  examine  witnesses,  and  to  direct  a  commission  into 
the  country,  if  he  thouglit  fit.^  How  it  came  that  such  a  direc- 
tion was  inserted  in  the  decrees  of  this  Court,  does  not  appear ; 
but  it  seems,  that  it  was  not  of  course,  although  it  was  always  in- 
serted, if  desired.^ 

It  is  clear  that  the  Master  has  it  in  his  power  to  examine  the 
witnesses  himself,  if  he  thinks  proj^er  to  do  so,  although  the  prac- 
tice of  inserting  such  a  power  in  the  decree,  has  been  omitted,  in 
this  Court,  for  above  a  century.^  The  examination  of  witnesses 
upon  interrogatories,  by  the  Master  himself,  appears  however,  to 
be  of  rare  occurrence ;  *  and  when  the  Master  does  think  it  riglit  to 
adopt  this  course,  he  is  bound  to  examine  all  the  witnesses  himself, 
and  he  must  not  pennit  the  examination  to  be  taken  by  his  clerk.^ 
He  must  also  examine  the  witnesses  upon  every  item  of  every 
interrogatory  that  is  exhibited  before  him,*^  in  the  same  manner 
as  the  Examiner  ;  the  depositions  should  also  be  kept  by  him,  and 
are  not  to  be  made  known  to  the  parties  till  the  conclusion ;  i.  e., 
the  publication.'' 

If  the  witnesses,  or  any  of  them  reside  above  twenty  miles  from 
London,  they  may  be  examined  by  commission.  Such  commis- 
sion, however,  can  only  be  obtained  upon  the  Master's  certificate, 
that  it  is  necessary ;  ^  but  it  seems  that  the  Master's  certificate  is 
all  that  is  requisite  to  obtain  an  order  for  a  commission  either 
abroad  or  in  this  country ;  ^  and  if  issued  without  such  certificate, 
it  will  be  irregular.^"  It  seems  that  an  exception  does  not  lie  to 
this  certificate,  but  that,  if  it  is  improperly  granted,  a  motion  may 
be  made  to  discharge  the  order  for  the  commission.^^ 

After  publication  of  the  depositions,  upon  a  reference  to  a  Mas- 
ter, a  new  witness  cannot  be  examined  without  a  special  order  to 
warrant  it,^^  which  will  only  be  granted  upon  the  same  grounds  as 
those  upon  which  the  further  examination  of  witnesses  after  pub- 
lication is  permitted  befoi'e  the  hearing.^^ 

We  have  seen,  however,  that  by  the  69th  of  the  above  Orders, 
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1  Parkinson  v.  Ingram,  3  Ves.  603; 
Seton,  12.  Bj'  the  77th  Equity  Rule  of 
the  United  States  Courts,  the  Master  may- 
order  the  examinatiun  of  witnesses  not 
produced  before  liim  to  be  taken  under  a 
commission  to  be  issued  upon  his  certifi- 
cate from  the  clerk's  office,  or  by  deposi- 
tion according  to  the  Act  of  Congress. 
See  Parkinson  v.  Ingram,  supra. 

2  Parkinson  v.  Ingram,  3  Ves.  607;  see 
Beames'8  Ord.  218,  285. 

8  Sandford  v.  Bi  Idulph,  9  Ves.  36. 
4  Handley  v.  Billings,  1  Sim.  511. 
6  Parkinson  v.  Ingram,  3  Ves.  603. 
6  Beames's  Ord.  285. 


7  Willan  V.  Willan,  19  Ves.  593. 

8  Parkinson  v.  Ingram,  3  Ves.  603. 

9  Bamford  v.  Bamford,  2  Hare,  642. 

10  Bearcroft  v.  Berkeley,  2  Cox,  108. 

11  Chaffen  v.  Wills,  1  Dick.  377;  but  see 
Chenneil  v.  Martin,  4  Sim.  342;  and  post, 
as  to  exceptions  to  Master's  report. 

12  Willan  V.  Willan,  19  Ves.  594;  Win- 
pennj'  v.  Courtney,  5  Sim.  564.  This  ex- 
tends to  the  examination  of  a  witness 
viva  voce.  Trotter  v.  Trotter,  5  Sim.  538; 
Burgess  v.  Wilkinson,  7  R  I.  31,  32. 

13  Ante,  p.  955  tt  seq. ;  Burgess  v.  Wil- 
kinson, 7  R.  I.  31,  32. 
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the  Master  is  now  empowered,  in  his  discretion,  to  examine  any 
witnesses  viva  voce}  It  does  not  appear  to  have  been  positively 
decided,  whether  the  discretion  given  to  the  Master,  by  this  Or- 
der, is  limited  by  the  rules  before  laid  down  with  regard  to  the 
examination  of  witnesses  who  have  been  before  examined  ;  but  in 
Roxoley  v.  Adams,'^  where  the  question  arose  ui)on  the  Master's 
refusal  to  examine  a  witness  viva  voce,  who  had  been  pre\4ously 
examined  in  the  cause,  the  Master  of  the  Rolls  seems  clearly  to 
have  recognized  the  rule,  that  a  witness  who  had  been  examined  in 
the  cause  cannot  be  re-examined  before  the  Master,  without  an 
order,  as  applpug  to  a  viva  voce  examination,  as  well  as  to  an  ex- 
amination upon  inteiTOgatories,  and  made  an  order  accordingly. 
And  it  seems  also  that  where  witnesses  have  been  examined  under 
a  decree,  and  publication  has  passed,  the  Master  is  imder  similar 
restrictions  as  to  the  examination  of  witnesses  viva  voce? 

In  order  to  compel  the  attendance  of  a  witness  to  be  examined 
viva  voce  before  the  Master,  a  subpceiia  may  be  sued  out  in  the  same 
manner  as  an  ordinary  subpcena.,  upon  a  note  fi-om  the  Master.* 
The  form  of  the  subpoena  is  pointed  out  by  the  Orders  of  1845.^ 

A  party  wishing  to  examine  a  witness  viva  voce,  must  take  out 
a  warrant  for  that  purpose,  underwritten,  — "  To  examine  A.  B. 
viva  voce,  before  the  Master,"  which  must  be  served  upon  the  so- 
licitor for  the  opposite  party.^  If  a  subpoena  is  necessary,  he  must 
serve  one  upon  the  witness,  with  the  usual  note  fixing  the  time  of 
his  attendance  at  the  return  of  the  warrant ;  at  which  time  the 
parties  must  attend  the  Master,  together  with  the  witness.  The 
party  calling  the  witness  examines  him,  and  the  other  party 
cross-examines  him,  and  the  Master  asks  such  questions  as  he 
thinks  proper,  the  questions  not  being  j^ut  from  written  interroga- 
tories.'' 

It  may  be  observed  here,  that  as  the  examination  viva  voce, 
takes  place  openly,  before  the  parties,  their  counsel,  or  solicitors, 
the  evidence  given  is  fully  known,  at  the  time,  to  the  parties  inter- 
ested, and  therefore  no  formal  publication  of  it  is  necessaiy. 


1  See  ante,  pp.  1194,  1195. 

2  1  M.  &  K.  543,  supra. 

3  Trotter  v.  Trotter,  5  Sim.  338.  The 
objection  in  tliis  case  was  upon  two 
grounds:  1st,  because  tlie  witness  had 
been  examined  after  publication ;  and  2d, 
because,  under  the  67th  Order,  the  blaster 
could  not  receive  any  further  evidence. 
Burgess  v.  Wilkin-on,  7  R.  I.  31,  32. 

4  69th  Order,  1828.     The  78th  Equity 


Rule  of  the  United  States  Courts  pro- 
vides for  the  autliority  of  the  Master  to 
compel  the  attendance  of  witnesses  and 
the  mode  of  proceeding  by  attachment 
for  contempt,  in  refusing  to  attend  or  to 
testify. 

6  See  ante,  p.  906,  907. 

6  2  Smith,  162,  3d  ed. 

1  Ibid. 
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State  of  Facts} 

The  attention  of  the  reader  has  been  drawn  to  the  necessity 
there  exists  for  a  party,  who  intends  to  examine  witnesses  before  a 
Master  under  a  decree,  to  carry  in  a  state  of  facts,  detailing  the 
circumstances  which  he  proposes  to  prove  ;  but  as  a  state  of  facts 
is  frequently  required  for  other  pui-poses  than  that  of  affording 
a  foundation  for  the  examination  of  witnesses,  and  is  the  gen- 
eral form  by  which  the  prosecution  of  every  reference  to  a  Master 
is  commenced,  it  will  not  be  superfluous  in  this  place  to  devote  a 
few  lines  to  the  consideration  of  its  nature,  and  of  the  practice 
arising  out  of  it. 

A  state  of  facts,  as  its  name  imports,  is  a  statement  in  writing, 
made  by  a  party  who  wishes  to  prosecute  or  resist  any  inquiry 
before  a  Master,  of  the  facts  and  circumstances  upon  which  he 
reUes,  either  in  support  of  his  own  cause,  or  in  contradiction  or  de- 
feasance of  that  of  his  adversary.  It  is,  in  effect,  the  "  pleading  " 
of  the  party  before  the  Master^  and  is  governed  by  nearly  the  same 
rules  and  principles  as  pleadings  in  the  Court,  although,  not  being 
signed,  nor,  in  general,  prepared  by  counsel,  they  are  not  always  so 
strictly  observed.  A  state  of  facts,  however,  must  be  pertinent  to 
the  matter,  and  must  not,  any  more  than  any  other  proceeding  in  the 
cause,  contain  any  scandal ;  and  if  it  is  either  scandalous  or  imperti- 
nent, the  scandalous  or  impertinent  matter  may  be  expunged,  in  the 
manner  which  will  be  presently  pointed  out.^  A  state  of  facts  is  in- 
tituled in  the  cause,  and  contains  a  detail  of  the  facts  and  circum- 
stances intended  to  be  relied  upon  by  the  party :  when  the  party 
carrying  in  the  state  of  facts,  makes  any  claim  upon  the  fund  in  Court, 
it  is  usual  to  conclude  the  statement  with  the  particulars  of  the  claim 
in  the  manner  of  a  prayer  for  relief  to  the  bill,  as  follows :  "  And 
the  said  A.  B.,  therefore,  claims,  &c.,"  in  such  case  the  proceeding  is 
called  "  a  state  of  facts  and  claims."  When  the  object  of  the  party 
is  to  charge  another  with  the  receipt  of  money,  &c.,  the  state  of 
facts  concludes  with  a  charge  in  the  following  form  :  "  And 
the  said  A.  B.,  therefore,  charges,  &c.,"  in  such  case  the  pro- 
ceeding is  called  "  a  state  of  facts  and  charge."  It  may  be  re- 
marked, that  a  charge  is  not  always  preceded  by  a  state  of  facts, 
but  if  the  matter  appears  from  any  admission  in  any  account,  or 
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1  Under  the  present  English  practice,  in 
proceedings  in  the  Judge's  Chambers,  no 
states  of  facts,  charges,  or  discharges  are 
brought  in;  but,  when  directed,  copies, 
abstracts,  or  extracts,  of  or  from  accounts, 
deeiis,  or  other  documents,  and  pedigrees 
and  concise  statements,  must  be  supplied 
for  the  use  of  the  Judge  and  his  Chief 
Clerks,  and,  where  so  directed,  copies  must 
be  handed  over  to  the  other  parties;    uo 


copies,  however,  are  to  be  made  of  deeds 
or  documents  where  the  originals  can  be 
brought  in,  unless  the  Judge  otherwise 
directs.     Ord.  XXXV.  26. 

2  Whether  a  Court  of  Chancery  will  re- 
ject a  state  of  a  case,  parts  of  which  are 
printed  in  italics,  is  a  question  for  the 
discretion  of  the  Court.  Cooper  a^.  Cooper, 
1  Stockt.  (N.  J.)  656. 
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in. 


Amendment 
of  state  of 
facts. 


Further  state 
of  facts. 


examination  or  proceeding  in  the  Master's  office,  and  requires  no 
other  proof  in  support  of  it,  it  is  usual  to  make  "  a  charge  "  only.^ 

When  a  state  of  facts  is  prepared,  it  is  carried  into  the  Master's 
office,  and  a  wan-ant  "  on  leaving  "  must  be  served  uj)on  the  other 
parties,  who  may  then  apply  for  and  obtain  copies  from  the  Mas- 
ter's clerk,  and  if  they  have  a  counter  state  of  facts  to  leave,  they 
must  proceed  in  the  same  manner. 

It  is  usual  to  add  to  a  state  of  facts,  a  sort  of  petition,  that  the 
party  may  be  at  liberty  to  add  to,  altei-,  or  vary  the  state  of  facts, 
as  he  may  be  ad\dsed ;  and  it  is  presumed,  that  such  fonn  was 
originally  considered  necessary,  to  enable  the  party  to  amend  his 
state  of  facts,  after  it  has  been  delivered  in.  It  is,  however,  now 
an  unnecessary  form,  as  a  state  of  facts  may  be  amended  at  any 
time,  or  a  further  state  of  facts  carried  in,  upon  leaving  which,  a 
warrant,  "  on  leaving "  should  be  taken  out  and  served,  as  when 
an  original  state  of  facts  is  left.  In  the  case  of  Earl  Nelson  v. 
Lord  Bridport^  Lord  Langdale  M.  R.  had  occasion  to  determine, 
whether  it  was  regular  for  a  party  to  take  in  an  amended  state  of 
facts,  after  his  opponent  had  completed  his  examination  of  wit- 
nesses, but  before  publication  had  passed ;  and  he  came  to  the  con- 
clusion, that  such  a  proceeding  was  regular,  and  accordingly  he 
reftised  a  motion  seeking  either  to  suppress  the  amended  state  of 
facts,  and  the  commission  issued  thereon,  or  to  imjiose  terms  upon 
the  party  who  had  adopted  such  a  course. 


Of.  Scandal  and  Impertinence  in  the  Proceedings. 

The  reader's  attention  has  been  already  directed  to  the  neces- 
sity for  excluding  scandal  and  imj^ertinence  fi-om  examinations 
and  state  of  facts  before  a  Master,  and  the  same  necessity  exists 
with  reference  to  affidavits,  and  to  all  other  proceedings  in  the 
Master's  office.* 

If  a  party  wishes  to  complain  of  any  matter  introduced  into  any 
state  of  facts,  affidavit,  or  other  proceeding  before  the  Master^  on 


1  In  Vermont,  every  charge,  discharge, 
or  statement  of  facts,  brought  in  before  a 
Master,  shiill  be  verified  by  oath  as  true, 
either  positively  or  by  information  and 
belief.    Equity    Rule,    41,    11    Vt.    699. 

Form  of  State  of  Facts  on  a  reference  to 
make  inquiries:  — 

"  W.  G.  V.  D.  H.  The  plaintiff  insists 
that  upon  the  reference  in  this  cause  be- 
fore M.  H.,  one  of  the  Masters  of  this 
Court,  to  ascertain  what  would  have  been 
the  net  value  of  the  goods  in  the  pleadings 
mentioned  as  the  proceeds  of  the  ten  thou- 
sand dollars  therein  also  mentioned,  if 
sold  for  cash  at  any  time  between  the 
twenty-fifth  day  of  May,  A.  d.  1860,  and 


the  t went j'-eighth  day  of  June,  a.  d.  1861, 
or  if  sold  for  approved  notes  on  a  credit 
usual  or  customaiy  in  the  city  of  Xew 
York  in  respect  to  such  goods,  that  such 
goods  ought  to  be  charged  and  consider- 
ed as  worth  between  the  dates  above- 
mentioned,  if  sold  in  the  terms  above-men- 
tioned, respectively  as  follows;  and  that 
they  ought  to  be  charged  with  freights, 
duties,  storage,  and  other  necessary'  and 
proper  charges  and  expenses  as  follows,  to 
wit."  (Here  set  forth  an  account  of  the 
items  and  values.) 

2  6  Beav.  293. 

3  For  the  nature  of  scandal  and  imper- 
tinence, see  ante,  p.  347. 
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the  grounrl  that  it  is  scandalous  or  impertinent,  he  is  at  liberty,    Ch.  XXIX. 
without  any  order  of  reference  by  the  Court,  to  take  out  a  wai-rant    ^_   ^^'  _. 
for  the  Master  to  examine  sudi  matter ;  and  the  Master  has  au-  Master  may 
thority  to  expunge  any  such  matter  as  he  shall  find  to  be  scandalous  ^ut'^or^eTof^" 
or  impertinent.^     The  proper  course  of  proceeding  is  for  the  Master,  reference. 
having-been  called  upon  by  warrant  to  look  into  the  state  of  facts, 
&c.,  to  ascertain  whether  there  is  any  impertinent  or  scandalous 
matter  in  it,  to  make  his  report  to  the  Court,  in  the  same  manner 
that  he  did  under  an  order  of  reference,  for  the  purpose  of  afford- 
ing the  other  side  an  opportunity  of  taking  the  opinion  of  the 
Court,  by  excepting  to  his  report,  and  then,  if  he  reports  that  there 
is  scandal  or  impertinence,  and  no  exceptions  are  taken,  to  j)roceed 
under  another  warrant  to  expunge  the  scandalous  or  impertinent 
matter,  in  the  same  manner  that  he  did  upon  the  second  order 
under  the  old  practice.^     And  it  seems  that  this  is  the  construction 
put  upon  the  73d  Order  by  the  V.  C.  of  England,  who,  in  a  case,^ 
where  the  Master  was  of  opinion,  that  the  matter  complained  of 
was  not  impertinent,  directed  that  a  certificate  should  be  issued  in 
order  that  the  question  might  be  brought  before  the  Court. 

It  is  to  be  observed  that,  under  this  practice,  care  must  be  taken  Exceptions 
to  file  the  exceptions  to  the  Master's  report,  immediately  upon  the  ^^  report, 
report  being  filed,  or  at  least  before  the  time  arrives  for  attending 
the  warrant  to  expunge  ;  because,  after  the  expunging  has  taken 
place,  there  is  no  longer  any  matter  upon  the  record  as  to  which 
the  Court  can  form  an  opinion.*  The  38th  Order  of  1845,  which 
requires  exceptions  in  writing  to  be  taken  and  signed  by  counsel, 
in  cases  of  scandal  or  impertinence,  a2:»j)lies  only  to  pleadings  or 
other  matters  depending  before  the  Court,  and  not  to  matters  in 
the  Master's  ofiice ;  it  is  not,  therefore,  necessary  in  proceeding 
upon  scandal  or  impertinence  in  matter  before  the  Master,  to  take 
exceptions  in  writing.  It  is  presumed,  however,  that  if  the  Mas- 
ter certifies  that  there  is  no  scandal  or  impertinence  in  the  matter 
before  him,  and  exceptions  are  taken  to  his  certificate,  it  is  incum- 
bent upon  the  party  excepting  to  point  out,  by  his  exceptions,  in 
what  particular  parts  the  matter  is  scandalous  or  impertinent,  in 
the  same  manner  as  was  formerly  done  in  the  cases  of  exceptions 
to  the  Master's  I'eport  upon  reference  for  impertinence  in  j^leadings 
and  other  matters  before  the  Coui't.^ 

The  42d  Order  of  1845,  which  enables  the  Master,  in  case  of  a  Costs. 
refei'ence  for  scandal  or  impertinence,  to  direct  by  whom  the  costs 

1  Orders  of  1828,  Rule  73.  3  Phipps  v.  Henderson,  10  Sim.  634. 

2  This  is  nearly  the  course  of  proceeding  *  See  Wadman  v.  Birch,  3  Swanst.  230, 
pointed  out  by  the  Orders  of  1845,  a?«^c',  p.  n. ;  David  ».  Widiams,  1  Sim.  17;  Nor- 
350-354;  but  ihe  operation  of  these  orders  way  v.  Rowe,  1  Mer.  135. 

is   expressly   limited  to  referer.ces  of  an-  &  See  Craven  «.  Wright,  2  P.  Wms.  181; 

swers,   or  other  pleadings  or  matters  de-       but  see  Maclsworth    v.    I3riggs,    2    Atk 
pending  btfort  the,  Court.  182. 
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When  made. 
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for  allow- 
ance; how 
made. 


are  to  be  paid,  applies  only  to  pleadings  or  other  proceedings  he- 
fore  the  Court ;  in  the  case  of  inquiries  as  to  scandal  or  imperti- 
nence in  proceedings  in  the  Master's  office,  the  Master  has  no 
power  to  tax  the  costs  without  an  order  to  that  effect ;  it  seems, 
therefore,  that  after  the  Master  has  reported  that  he  has  found 
scandalous  or  impei'tinent  matter,  and  has  expunged  it,  the  suc- 
cessful party  should  move  for  the  costs  occasioned  by  the  scandal 
or  imi^ertinence. 

Allowance  pending  Litigation. 

Whenever  any  real  or  personal  property  fonns  the  subject  of  any 
proceedings,  and  the  Court  is  satisfied  that  the  same  is  more  than 
sufficient  to  answer  all  the  claims  thereon  which  ought  to  be  provided 
for  in  such  suit,  it  may,  at  any  time  after  the  commencement  of  the 
proceedings,  allow  to  any  of  the  parties  interested  the  whole  or 
part  of  the  annual  income  of  such  real  property,  or  a  part  of  such 
personal  property,  or  a  part  or  the  Avhole  of  the  income  thereof,  up 
to  such  time  as  the  Com't  shall  direct ;  and  may,  for  that  purpose, 
make  such  orders  as  may  appear  to  be  necessary  or  expedient.^ 
The  application  for  the  allowance  is  made  by  summons  ;  -  and,  in 
general,  it  will  not  be  granted  imless  there  is  some  pressing  reason 
for  making  the  allowance,  and  the  Court  can  see  that  the  parties 
are  clearly  entitled;^  Where  the  property  is  personal  estate,  the 
executors  will  also  be  required  to  admit  assets.*  Where  the  object 
of  the  suit  was  to  charge  a  married  Avoman's  separate  estate  with 
the  value  of  timber  cut  by  her,  she  was  allowed  the  Avhole  income  : 
having  first  given  security  for  the  value  of  the  timber.^ 


Of  the  gen- 
eral objects 
of  references. 


Inquiries  as  to  Seirs-at-Laio,  next  of  Kin^  Creditors^  <jtc. 

Having:  directed  the  reader's  attention  to  the  general  nature  of 
the  proceedings  before  the  Master,  and  to  the  powers  with  which 
the  Master  is  invested  to  enable  him  to  perform  the  duty  imposed 
upon  him  by  the  order  of  reference,  it  becomes  necessary  now  to 
point  out  the  course  to  be  pursued  in  the  Master's  office,  upon  the 
particular  reference  before  him.  The  objects,  however,  for  which 
references  to  a  Master  may  be  made,  are  so  numerous  and  various, 
that  it  would  be  impossiblej  in  a  Treatise  of  this  nature,  specifi- 
cally to  detail  the  course  of  proceeding  which  should  be  adopted 


1  15  &  16  Vic.  c. 


similar  orders,  under  the  former  practice, 
see  Dando  v.  Dando,  1  Sim.  510;  Thomas 
V.  Montgomery,  1  K.  &  M.  729;  2  Sim. 
348;  Coster  u.'Coster,  1  Keen,  199;  Shew- 
eil  V.  Shewell,  2  Hare,  154;  Digby  v.  Boy- 
cott, 4  Hare,  444;  Abby  v.  Gilford,  11 
Beav.  28;  Moffat  v.  Burnie,  16  Beav.  298; 


51,  57.     For       see  Rockwell  v.    Morgan,  2  Beasley,  Ch. 


2  Bentley  v.  Craven,  1  W.  R.  362,  M.  R. 

3  Rowley  v.  Burgess,  2  W.  R.  652,  V. 
O.K. 

4  Knight  V.  Knight,  16  Beav.  358. 
6  Stacey  v.  Southey,  1  Drew.  400. 
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in  each ;  all  that  can  be  done,  therefore,  on  the  present  occasion, 
is,  to  direct  the  practitioner  to  the  practice  iii  the  Master's  office, 
upon  some  of  the  most  usual  subjects  of  reference,  from  which  he 
will  be  able,  by  analogy,  to  guide  his  steps  upon  others  which  are 
not  of  such  frequent  occurrence. 

References  to  the  Master  upon  decrees  or  decretal  orders,  are 
either :  1.  To  make  inquiries ;  2.  To  take  accounts  and  make 
computations;  or,  3.  To  perform  some  special  ministerial  acts 
directed  by  the  Court. 

Inquiries  by  the  Master  are  directed  either  to  persons  or  to 
facts,  though  sometimes  they  are  directed  to  matters  of  Law ;  but 
it  is,  in  general,  in  those  cases  only  where  the  Law  comes  in  as  a 
matter  of  fact,  as  in  the  case  of  an  inquiry  into  the  Law  of  a 
foreign  country,  that  the  Master  is  ever  directed  to  inquire  into 
the  Law,  the  habit  of  the  Court  not  being  to  refer  abstract  ques- 
tions of  Law  to  the  opinion  of  the  Masters.^  Sometimes,  however, 
questions  of  Law  are  so  mixed  up  with  the  fact  to  be  ascertained, 
that  it  is  not  possible  to  decide  upon  the  one  without  giving  an 
opinion  as  to  the  others.  In  such  case,  the  Master  is  bound  to 
give  his  opinion  upon  the  Law,  as  well  as  upon-  the  matter  of  fact 
referred  to  him ;  as  in  the  case  of  a  reference  to  a  Master  to  in- 
quire whether  a  good  title  can  be  made  to  land,  &c. 

The  most  usual  cases  in  which  inquiries  as  to  persons  are  di- 
rected to  be  made  by  a  Mastei",  are  those  in  which  it  is  necessary 
to  ascertain  the  heir-at-law  or  next  of  kin  of  a  deceased  person. 
The  same  sort  of  inquiry  is  also  frequently  directed  for  the  pur- 
pose of  ascertaining  the  members  of  a  particular  class,  such  as 
'  grandchildren,  or  cousins  of  a  person  deceased,  or  the  persons  en- 
titled to  a  share  of  prize-money .^  A  similar  inquiry  is  also  nec- 
essary Avhere  it  is  referred  to  the  Master  to  take  an  account  of  the 
debts  of  any  person,  such  account  involving,  necessarily,  an  inquiry 
who  the  creditors  are,  as  well  as  into  the  amount  of  their  claims.^ 

It  may  be  noticed,  with  reference  to  inquiries  of  this  nature, 
that  in  almost  eveiy  decree  by  which  they  are  ordered,  it  forms  a 
part  of  the  usual  directions,  "  That  the  Master  shall  cause  advertise- 
ments to  be  published  in  the  London  Gazette,  and  such  other  pul> 
lie  papers  as  he  shall  think  tit,  for  next  of  kin  *  [or  for  the  creditors 
of  the  said  A.  B.],^  to  come  in  and   make  out  their  kindred  [or 


Ch.  XXIX. 

§1- 


For  what 
purposes 
directed. 


Inquiries. 


As  to  heirs- 
at-law,  next 
of  kin,  and 
persons  of  a 
class. 


Advertise- 
ment for  next 
of  kin,  cred- 
itors, &c.,  to 
come  in. 


1  Seton,  50;  see  Prichard  v.  Norris,  10 
Hare  Ap.  52;  Duffield  v.  Dennv,  1  W.  R. 
74,  V.  C.  T. 

2  Good  V.  Ble-witt,  19  Ves.  336;  and  see 
Brett  V.  Carmichael,  1  W.  N.  103;  14  W. 
R.  507,  M.  K. 

3  The  45th  Order  of  August,  1841,  has 
established  it  as  a  general  rule,  "  That 
every   decree  tor  an  account  of  the  per- 

VOL.  n. 


sonal  estate  of  a  testator  or  intestate,  shall 
contain  a  direction  to  tl.e  Master  to  inquire 
and  state  to  the  Court  what  parts  (if  tmy) 
of  sucli  personal  estate  are  outstanding  or 
undisposed  of,  unless  the  Court  shall  other- 
wise direct." 

4  Seton,  72. 

6  Jb.  51. 


16 
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ment. 
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prove  the  debts],  and  that  he  shall  fix  a  peremptory  day  for  that 
purpose,  in  default  of  which  they  are  to  be  excluded  the  benefit  of 
the  decree." 

Where  such  a  direction  occurs,  the  first  proceeding  to  be  taken 
is  to  apply  to  the  Master's  office  for  an  advertisement  for  persons 
claiming  to  be  heir-at-law,  or  next  of  kin,  or  creditors  to  come  in,^ 
which,  having  been  obtained  and  signed  by  the  Master,  is  taken  to 
the  publisher  of  the  London  Gazette  for  insertion,  copies  of  it  hav- 
ing been  previously  made  for  insertion  in  some  of  the  daily  morning 
or  evening  papers,  as  the  Master  shall  direct.^  Where  the  individ- 
ual, whose  debts  or  next  of  kin  are  to  be  inquired  into,  died  in  the 
country,  it  is  usual  to  have  the  advertisement  inserted  in  one  or 
more  of  the  provincial  papers  where  he  died ;  and,  should  he  have 
died  in  any  of  the  colonies,  the  Master  usually  requires  evidence 
of  similar  advertisements  having  been  inserted  in  the  Colonial 
Gazette  or  other  newspapers  of  the  place.^ 

In  about  a  month's  time  fi'om  the  insertion  of  this,  a  second* 
advertisement  is  obtained  from  the  Master's  office,  and  inserted  in 
the  Gazette  and  other  newspapers  as  before,  which  is  called  a 
peremptory  advertisement,  limiting  the  day  for  the  creditors  or 
next  of  kin,  &c.,  to  come  in  and  establish  their  claims.*  In  the 
case  of  advertisements  in  the  East  Indies  or  colonies  the  first  is 
always  peremptory.^ 

This  limitation  of  the  day  is  made  in  compliance  with  the  usual 
direction  in  the  decree,  which,  as  we  have  seen,  directs  that  parties 
who  do  not  come  in  and  prove  their  debts,  or  otherwise  estabhsh 
their  claims  before  it  arrives,  shall  be  excluded  the  benefit  of  the 
decree.^  It  seems,  however,  that  notwithstanding  this  peremptory 
direction,  no  objection  can  be  oflTered  to  the  reception  of  a  charge 
or  claim,  by  the  Master,  provided  the  same  is  left  before  the  war- 
rant on  preparing  the  report  has  been  issued."  And  that,  after- 
wards, although  such  charge  cannot  be  entertained  by  the  Master, 
the  Court  will  let  in  creditors,  or  next  of  kin,  at  any  time  while 


1  If  more  than  one  of  these  inquiries  are 
directed  by  the  decree,  separate  advertise- 
ments are  inserted  for  each. 

2  Bennett,  49. 
8  Bennett,  50. 
*  Ibid. 

5  2  Smith,  121,  3d  ed.  Under  the  pres- 
ent English  practice,  onl)'  one  advertise- 
ment, which  is  peremptory,  is  issued  for 
the  purpose  of  any  proceeding  in  Cham- 
bers; unless,  for  any  special  reason,  it  is 
thought  necessary  to  issue  a  second  adver- 
ti-ement,  or  further  advertisements.  Ord. 
XXXV.  35. 

6  It  appears  that  the  direction  for  ex- 
clusions has  been  extended  to  legatees. 
Seton,  65.     This,  however,   is   incorrect; 


and  in  Anon.,  9  Price,  210,  Lord  Ch.  Baron 
Richards  observed,  that  the  reason  why 
creditors  are  excluded,  unless  they  should 
come  in  within  a  limited  time,  is,  because 
they  could  not  be  known  to  tlie  Court  or 
ascertained,  unless  they  should  appear, 
and  parties  interested  were  not  to  be  de- 
layed by  tlie  laches  of  the  creditors.  The 
same  observation  will  apply  to  next  of 
kin,  but  not  to  legatees,  unless  they  con- 
stitute a  class,  to  ascertain  which  it  is 
necessary  to  have  recourse  to  advertise- 
ments, in  which  case  there  must  be  a 
direction  for  exclusion. 

7  2  Smith,  283,  3d  ed.;  Wilder  v.Keeler, 
3  Paige,  164. 
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the  fund  is  in  Court.'     A  creditor  or  other  claimant  desirous  of    Ch  XXIX. 

coming  in  before  the  Master  to  prove  his  debt  or  to  establish  his ^ , 

claim,  after  a  report  has  been  made,  must  present  a  petition,  stating  Claimant 
the  reason  of  his  not  having  come  in  within  the  time  limited  by  ^ftTr  rfpon 
the  advertisement,  and  praying  to  be  at  liberty  now  to  establish  nmst  p^resent 
his  claim  ;  ^  this  petition  must  be  supported  by  the  affidavit  of  the   Ho^^j^^de 
claimant ;  and  must  be  served  on  the  parties  to  the  cause.^     The   and  served, 
claimant  must  be  able  to  prove  that  he  has  not  been  guilty  of  J^f "'o^fo?' 
laches.^     If  the  claimant  resides  out  of  the  jurisdiction  he  may  be  jurisdiction. 
ordered  to  give  security  for  costs.? 

As  a  general  rule,  the  applicant  in  such  cases  will  be  ordered  to  Terms  im- 
pay  the  costs  of  the  application.     The  other  terms  and  conditions  P°^^^' 
on  which  he  will  be  allowed  to  come  in  will,  of  course,  depend  on  the 
circumstances  of  each  particular  case.     Thus,  where  the  money  had  ^j^^j.^  ^^ 
been  apportioned  amongst  the  creditors  (the  assets  being  deficient),  find  has 

^1  iji-L       been  appor- 

and  transferred  to  the  Accountant-General,  to  pay  them  and  the  tioned. 
costs  of  the  suit,  a  creditor,  who  swore  that  he  was  not  aware  of  the 
decree,  was  allowed  to  come  in  and  prove  his  debt,  upon  payment  of 
the  costs  of  the  application,  and  the  expense  incident  to  the  re- 
apportionment of  the  property  amongst  the  creditors.®     And  where 
the  creditors,  who  had  proved,  had  been  paid  their  debts,  and  the 
residue  had  been  ordered  to  be  apportioned  amongst  the  legatees,   where  some 
and  some  of  them  had  received  the  shares  due  to  them  on  account  °gg';^^avf*' 
of  their  legacies,  and  the  remainder  had  been  carried  over  to  the  been  paid, 
account  of  the  other  legatees.  Lord  Eldon  held,  that  a  creditor  who 
subsequently  obtained  leave  to  come  in  and  prove  his  debt,  was 
not  entitled  to  receive  the  whole  of  his  debt  out  of  the  funds  of  the 
other  legatees  remaining  in  Court,  but  only  such  part  of  it  as 
should  bear  the  same  proportion  to  the  whole,  as  the  legacies  given 
to  those  legatees  bore  to  the  whole  amount  of  the  legacies  given 
by  the  will.     His  Lordship,  however,  reserved  permission  to  the 
creditor  to  apply  to  the  Court,  as  he  might  be  advised,  against  such 
of  the  legatees  as  had  received  payment  on  account  of  their  re- 
spective legacies ;  and  directed  that  he,  and  the  legatees  out  of 
whose  funds  he  was  to  be  paid  in  part,  should  be  at  liberty  to  ap- 

1  Lashley  «.  Hogg,  11  Ves.  602;  Hart-  2  2  Smith  (3d  ed.),286;  Seton,  138, 139, 

well  «.  Colvin,  16  Beav.  140;  Montifiori  t'.  Nos.  8,  9.     This  application  lias  sometimes 

Browne,  7  H.  L.   Cas.  241;  4  Jur.  N.  S.  been  made  on  motion  with  notice.      See 

1201;    and  see  Knierim  V.    Schmauss,    8  Angell  v.  Haddon,  1  Mad.  529;  and  it  has 

Jur.  N.  S.  692;  10   \V.  R.  860,  V.  C.  S.;  also  been  entertained  on  summons.     See 

Pratt  V.  Hathbun,  7  Paige,  271.     In  prac-  Halliley  v.  Henderson,  4  Jur.  N.  S.  202, 

tice  an  order  is  made  limiting  a  time  within  V.  C  8.;  Hull  «.  Falconer,  11  Jur.  N.  S. 

which  claims  shall  be  presentedand  proved,  151,  V.  C.  K. 

in  order  to  facilitate  the  proceedings,  and  8  Seton,  138,  139,  Nos.  8,  9. 

to  promote  despatch  in  the  settlement  of  <  Cattell  v.  Simons,  8  Beav.  243;  9  Jur. 

the  estate.     But  no  creditor  t'lereby  ob-  418;  Hull  v.  Falconer,  11  Jur.  N.  S.  151, 

tains  a  vested  right  to  a  certain  dividend  V.  C.  K. 

to  the   exclusion   of  others.     Grinnell  v.  6  Drever  v.  Maudesley,  5  Russ.  11. 

The  Merchants'  Ins.  Co.,  1 C.  E.  Green,  283.  6  Angell  r.  Haddon,  1  Mad.  530. 
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Oh.  XXIX. 

§  1- 


Master 
should  mere- 
ly notice 
claims  of 
parties  who 
have  come 


Parties  not 
coming  in 
not  precluded 
from  filing  a 
new  bill. 


ply  to  the  Court,  according  to  their  respective  rights  and  interests, 
with  regard  to  the  testator's  estate  remaining  outstanding,  as  and 
when  the  same  should  be  gotten  in  and  received.^ 

It  is  to  be  observed,  that  when  a  decree  directs  inquiries  as  to 
next  of  kin,  creditors,  &c.,  with  directions  that  the  Master  shall 
fix  a  day,  &c,,  after  which  all  persons  will  be  excluded  the  benefit 
of  the  decree,  it  is  not  usual  for  the  Master,  in  his  report,  to  notice 
any  creditors  except  those  who  come  in  under  the  decree.  He 
merely  states  the  claims  which  have  been  proved,  taking  no  notice 
of  the  possible  claims  of  others, -who,  whether  entitled  or  not,  did 
not  come  in."  Where,  however,  under  a  decree  directing  an  ac- 
count of  the  proceeds  of  a  prize  (pronounced  upon  a  bill  filed  by 
one  partner  on  behalf  of  himself  and  all  the  others),  in  which  an 
inquiry  was  directed  as  to  who  were  entitled  with  the  plaintiff  to 
the  produce,  and  in  what  shares,  the  Master  reported,  not  only  the 
claims  brought  before  him,  but  the  names  of  persons,  who,  though 
they  had  not  come  in,  were  nevertheless  considered  by  him  entitled 
to  shares  of  the  fund ;  Sir  W.  Grant  M.  R.,  on  further  directions, 
decreed  an  account  to  be  taken,  not  only  of  what  was  due  to  those 
who  had  come  in,  but  of  what  sums  had  been  paid  by  the  defend- 
ant, before  the  suit  was  instituted,  to  the  other  persons  who  were 
reported  to  be  entitled  to  shares,  but  who  had  not  come  in,  and  of 
what  remained  in  the  hands  of  the  defendant,  beyond  what  had 
been  so  paid  him  ;  and  Lord  Eldon  appears  to  have  considered 
that  this  decree  was  right,  under  the  special  circumstances  of  the 
case ;  but  he  directed  further  advertisements  to  be  issued,  for  the 
purpose  of  bringing  before  the^ Court  the  persons  who  had  not  come 
in  under  the  decree.^ 

The  distribution  of  property,  under  the  decree  of  the  Court, 
amongst  persons  found  by  the  Master's  report  to  be  entitled,  does 
not,  however,  conclude  the  rights  of  persons  who  have  an  equal  or 
paramount  title  to  those  amongst  whom  the  distribution  has  taken 
place ;  *  such  j^ersons  are  only  precluded  from  taking  the  benefit 
of  the  decree  under  which  the  distribution  has  been  made ;  and 
they  may,  notwithstanding  that  decree,  file  another  bill  against 
the  persons  who  have  taken  the  property  under  it,  to  compel  them 


1  Gillespie  v.  Alexander,  3  Russ  130, 139 ; 
see  as  to  tliis  case,  David  v.  Frowd,  1  M.  & 
K.  210;  Williams  v.  Gibbes,  17  How.  U. 
S.  255,  256;  where,  however,  in  a  creilit- 
or's  suit,  leave  liad  been  given  in  Cham- 
bers to  a  creditor  to  prove  her  debt,  the 
Court,  on  the  ground  of  Inches,  refused  a 
motion  to  stay  the  payment  of  a  fund  in 
Court  till  she  hud  established  her  claim, 
the  fund  having  been  apportioned  among 
the  creditors  who   had  proved.      Hull  v. 


Falconer,  11  Jur.  N.  S.  151,  V.  C.  K.; 
see  also,  for  conditions  on  which  the  i^rder 
will  be  m;ide,  Greig  v.  Somerville,  1  R.  & 
M.  338;  Brown  v.  Lake,  1  De  G.  &  S. 
144,  150;  S/ton,  138,  139,  Nos.  8,  9. 

2  Good  V.  Blewitt,  19  Ves.  336. 

3  Good  V.  Blewitt,  19  Ves.  336,  338, 
339. 

4  See  David  v.  Frowd,  1  M.  &  K.  200; 
Gillespie  v.  Alexander,  3  Ru?s.  130; 
Sawyer  v.  Birchmore,  1  Keen,  391. 
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to  refund.^  Such  a  suit,  however,  can  only,  after  a  distribution 
under  a  decree,  be  instituted  against  the  parties  who  have  partaken 
of  the  distribution.  It  cannot  be  instituted  against  the  executor, 
or  administrator,  or  other  person  who,  having  fairly  represented 
every  thing  to  the  Court,  has  acted  under  its  direction  in  dis- 
tributing the  fund,  for  the  Court  will  not  permit  a  party  who  has 
acted  in  pursuance  of  its  decree  in  distributing  a  fund,  to  be  after- 
wards charged  for  what  he  has  done  under  its  directions ;  ^  and 
therefore,  after  a  distribution  of  assets  has  taken  place  under  a  de- 
cree ascertaining  the  rights  of  legatees  (in  pursuance  of  which  ad- 
vertisements have  been  published  for  all  persons  interested  to 
come  in  and  prove  their  claims  before  the  Master),  a  bill  filed  by  a 
legatee  against  the  executor,  to  render  him  liable  for  what  has  been 
distributed  under  the  decree,  will  be  dismissed,  although  it  appears 
that  the  legatee  filing  the  bill  was  ignorant  of  the  former  decree 
and  proceedings,' 

Although  a  party  making  a  distribution  under  a  decree  will  be 
protected  in  what  he  has  done,  and  the  Court  will  compel  parties, 
claiming  a  share  in  the  distribution  by  a  new  suit,  to  admit  the 
demand  ascertained  under  its  authority  in  the  old  suit,  to  be  a  just 
demand,  to  the  extent  allowed  by  the  Court  in  the  administration 
of  assets,  such  parties  will  not  be  bound  by  any  account  of  the  as- 
sets taken  under  a  decree  made  in  a  suit  instituted  by  a  single 
creditor,  not  on  behalf  of  himself  and  others.*  A  creditor,  there- 
fore, or  a  legatee,  who  is  entitled  to  the  assets  of  a  deceased  debtor 
or  testator,  after  payment  of  the  debts,  &c.,  may,  after  a  decree  in 
such  a  suit,  to  which  he  was  not  a  party,  institute  another  suit 
against  the  personal  representative  for  an  account  of  the  assets ; 


Ch.  XXIX. 

§1- 


but  may  be 
for  a  general 
account  of  the 
administra- 
tion of  the 
assets,  when 
the  first  suit 
is  by  a  single 
creditor. 


1  In  Williams  v.  Gibbes,  17  How.  U. 
S.  239,  255,  Nelson  J.  said:  "Now,  the 
principle  is  well  settled  in  respect  to  these 
proceedings  in  Chancer}'  for  the  distribu- 
tion of  a  commnn  fund  among  the  several 
parties  interested,  either  on  the  applica- 
tion of  the  trustee  of  the  fund,  the  executor 
or  administrator,  legatee,  or  next  of  kin, 
or  on  the  application  of  any  party  in  in- 
terest, that  an  abseilt  p;irt}%  who  had  no 
notice  of  the  proceedings,  and  not  guilty 
of  wilful  laches  or  unreasonable  neglect, 
will  not  be  precluded  by  the  decree  of 
distribution  from  the  assertion  of  his  right 
by  bill  or  petition  against  the  trustee, 
executor,  or  administrator;  or,  in  case 
they  have  distributed  the  fund  in  pursu- 
ance of  an  order  of  the  Court,  asjainst  the 
distributees."  See  Shine  v.  Gough,  1  B. 
&  B.  436;  Finley  v.  Bunk;  of  U.  S.,  11 
Wheat.  304;  Story  Kq.  PI.  §  106;  Wis- 
wall  V.  Sampson,  14  How.  U.  S.  52,  67. 

Where  tlie  subject-matter  for  distribu- 
tion was  the  property  of  an  insolvent 
corporation,  it  was  held,  that  the  fact, 
that  the  petitioner,  who  was  a  creditor, 


and  showed  a  reasonable  excuse  for  not 
presenting  his  claim  within  the  time 
limited  by  the  order,  was  an  officer  of  the 
corporation,  and  that  the  proceedings  to 
establish  its  solvency  were  instituted  in 
his  name,  could  not  prejudice  his  right  to 
be  let  in  to  prove  his  claim.  Grinnell  v. 
The  Merchants'  Ins.  Co.,  1  C.  E.  Green,  283. 

2  Gillespie  v.  Alexander,  ubi  supra ; 
Gaunt  V.  I'aylor,  2  Hare,  413;  Underwood 
V.  Hatton,  5  Beav.  36,  40;  Dean  v.  Allen, 
20  Beav.  1 ;  Waller  v.  Bassett,  24  Beav. 
413,  417;  4  Jur.  N.  S.  128;  Thomas  v. 
Griffith,  2  GifF.  504;  2  De  G.,  F.  &  J. 
555;  7  Jur.  N.  S.  293;  Bennett  v.  Lytton, 
2  .1.  &  H.  155;  Williams  v.  Headland,  4 
Gift'.  505;  10  Jur.  N.  S.  384,  V.  C.  S.; 
Mickleth  waits  v.  Winstanley,  13  W.  R. 
200,  L.  JJ. 

3  Farrell  v.  Smith,  2  B.  &  B.  337;  see 
also  Poolev  v.  Ray,  1  P.  Wms.  355; 
Brooks  V.  Reynolds,  1  Bro.  C.  C.  183;  2 
Dick.  603,  S.'C;  and  Douglas  v.  Clay,  1 
Dick.  393;  Keuyon  v.  Worihington,  2 
Dick   668. 

4  Ld.  Red.  166,  171. 
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§1- 


Persons 
whose  claims 
have  been 
disallowed  in 
former  suit 
cannot  file 
new  bill. 

Nor  those 
who,  with 
notice  of  the 
suit,  have 
neglected  to 
prosecute 
their  claims. 


New  bill 
must  be  filed 
against  all 
who  have 
partaken  of 
the  distribu- 
tion. 


and,  although  in  prosecuting  the  accounts  of  such  suit,  such  cred- 
itor or  legatee  will  be  compelled  to  allow  the  demands  admitted 
by  the  Court  in  the  former  suit,  he  will  not  be  bound  by  any  ac- 
count of  the  property  taken  in  his  absence.^  This,  however,  is 
confined  to  cases  in  which  the  first  suit  was  instituted  by  a  single 
creditor,  for  the  payment  of  his  own  demand  alone,  and  is  not  ap- 
plicable to  cases  in  which  the  original  decree  was  made  in  a  suit 
instituted  by  a  creditor,  on  behalf  of  himself  and  others,  for  a  gen- 
eral administration  of  assets.^ 

But  although  the  distribution  of  property,  under  a  decree  of 
the  Court,  amongst  persons  found  to  be  entitled,  does  not  conclude 
the  rights  of  persons  who  have  an  equal  or  paramount  title,  yet 
where,  under  a  decree  in  a  suit  against  an  executor,  a  debt  has 
been  claimed  to  be  due  from  the  estate  of  the  testator,  and  the 
claim  has  been  ftilly  investigated  and  disallowed,  the  alleged  cred- 
itor cannot  afterwards  maintain  a  suit  to  enforce  the  claim  against 
the  residuary  devisees  or  legatees.^  Nor  will  the  Court  assist 
persons  who,  with  full  notice  of  the  proceedings  in  the  suit  where- 
in the  fund  was  distributed,  have  neglected  to  prosecute  their 
claims.* 

Where  a  person,  who  has  not  come  in  under  a  decree,  seeks  to 
compel  those  who  have  benefited  by  the  distribution  which  has 
taken  place  under  the  decree  to  refund,  he  cannot  proceed  against 
one  only  for  the  whole  amount  of  his  demand,  but  he  must  proceed 
against  them  all,  in  order  that  they  may  all  be  compelled  to  contribute 
in  proportion  to  what  they  have  received ;  ^  and  upon  this  principle 
the  Court  acted  in  Greigy.  jSomerville,^  SLndin  Gillespiey .  Alexmider^ 
before  referred  to,^  where  a  partial  distribution  had  taken  place  under 
the  decree,  amongst  some  of  the  legatees,  and  there  were  left  in 
Court  certain  funds,  which  were  directed  to  be  appropriated  to  the 
legatees  who  had  not  been  paid,  and  afterwards  a  creditor  ob- 
tained permission  to  go  in  before  the  Master,  to  prove  his  debt, 
which  he  proved  accordingly.  Lord  Eldon  was  of  opinion  that  the 
creditor  was  only  entitled  to  take  out  of  the  fund  in  Court,  which 
had  been  appropriated  to  the  payment  of  the  unpaid  legatees,  such 
a  proportion  of  his  debt  as  the  amount  of  the  legacies  unpaid 
bore  to  the  other  legacies  which  had  been  paid.* 


1  Lord  Red.  166,  171. 

2  David  V.  Frowd,  1  M.  &  K.  200.' 

3  Per  L.  J.  Turner,  in  Thomas  v.  Grif- 
fith, 2  De  G.,  F.  &  J.  562;  but  see  Teed  v. 
Reese,  5  Jur.  N.  S.  381 ;  7  W.  R.  394,V.  C  S. 

*  Sawyer  v.  Birchmore,  1  Keen,  391, 
825;  see  also  Cuttell  v.  Simons,  8  Beav. 
243;  9  Jur.  418;  Hull  v.  Falconer,  11  Jur. 
N.  S.  151,  V.  C.  K. 


5  David  V.  Frowd,  1  M.  &  K.  200 ;  and 
see  Todd  v.  Studholme,  3  K.  &  J.  325,  341, 
for  form  of  decree,  and  principles  on  wliich 
the  Court  acts,  as  to  costs  in  such  cases. 

6  1  R.  &  M.  338. 

7  3  Russ.  130. 

s  See  Williams  v.  Gibbes,  17  How.  U. 
S.  255,  256. 
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Claims. 

A  person  coming  in  to  claim,  under  a  decree,  whether  as  heir 
or  as  next  of  kin,  or  creditor,  or  as  an  individual  belonging  to  a 
class,  must  commence  by  bringing  into  the  Master's  office  a  state 
of  facts,  detailing  the  particulars  of  his  case  and  the  circumstances 
under  which  his  claim  arises,^  This  state  of  facts,  in  the  case  of 
a  creditor  coming  in  under  a  decree  to  prove  against  his  debtor's 
estate,  must  be  accompanied  by  an  affidavit,  from  the  claimant, 
thatf  the  debt  remains  due.^  Such  affidavit,  however,  is  not  in- 
tended as  evidence  to  the  Master,  in  proof  of  the  debt,  and  must 
not  be  used  by  him  as  such.^  "  The  meaning  of  the  practice  is, 
that  a  person  shall  not  come  here  and  claim  a  debt,  without  giving 
that  assurance  that  it  is  due,  which  arises  from  his  affidavit,  which 
also,  if  the  debt  is  contested,  affisrds  a  protection  against  the  con- 
clusion from  other  evidence  that  it  is  due,  when  the  contrary  may 
be  within  the  knowledge  of  the  party  himself;  but  where  the  debt 
is  contested,  no  attention  is  to  be  given  to  the  affidavit."  * 

It  may  be  mentioned  here,  that,  where  an  account  of  debts  is 
directed,  the  plaintiff,  if  a  creditor,  must  prove  his  debt  in  the 
proceedings  under  the  decree;  although  he  has  established  his 
right  to  the  decree.^ 

The  state  of  facts  and  charge  or  claim  being  left,  a  warrant  "  on 
leaving  must  be  served,"  followed  by  the  usual  warrant  "  to  pro- 
ceed." If  the  claim  is  disputed,  it  must  be  investigated  before 
the  Master,  for  which  purpose  the  Master  has,  as  we  have  seen, 
the  power  of  examining  the  claimant,  either  upon  interrogatories 
or  viva  voce,  or  in  both  modes,  as  the  nature  of  the  case  may 
require.® 

The  ordinary  practice,  however,  under  decrees  for  the  adminis- 


Ch.  XXIX. 
§1- 

Claims,  how 
brought  in. 


State  of  facts. 

In  cases  of 
creditors 
must  be  sup- 
ported by 
affidavit ; 

meaning  of 
the  practice. 


Plaintiff  in 
creditor's  suit 
must  prove 
under  decree. 


Warrants. 


Examination 
of  claimant ; 


upon  general 
interrogato- 


1  Creditors  of  small  sums  of  20Z.  or  2bl. 
apiece  or  under,  are  allowed  to  join  in  one 
chiirge,  but  separate  affidavits  by  each 
creditor,  in  support  of  their  respective 
debt?,  are  required.     1  T.  &  V.  365. 

2  Burroughs  v.  Elton,  11  Ves.  33;  Fla- 
dong  V.  Winter,  19  Ves.  199;  Morris  v. 
Mowatt,  4  Paige,  142.  A  claimant  is  en- 
titled to  the  production  of  all  documents  in 
the  possession  or  power  of  any  of  the  par- 
ties m  the  suit,  relating  to  his  claim;  and, 
conversely,  the  parties  are  entitled  to  the 
like  production  of  documents  in  his  posses- 
sion. Re  M'Veagh,  M'Veagh  v.  Croali,  1 
De  G.,  J.  &  S.  399,  406;  9  .lur.  N.  S.  240; 
Newland  v.  Steer,  11  Jur.  N.  S.  596,  V.  C. 
K. ;  Re  Pine,  Pine  v.  Ellis,  M.  R.  in 
Chambers,  18  Nov.,  1863.  If  the  claim 
has  been  supported  by  documents  suspect- 
ed to  have  been  forged,  the  claimant  may 
be  ordered  to  leave  them  with  the  Chief 
Clerk,    for    examination    by    an    expert. 


Leave  will,  however,  be  given  to  the 
claimant's  solicitor  to  be  present  at  the 
examination.  Groves  «.  Graves,  Kay  Ap. 
19 ;  see  Boyd  v.  Petrie,  L.  R.  5  Eq.  290. 

3  Burroughs  v.  Elton,  11  Ves.  33. 

4  Per  Lord  Eldon,  in  Fladong  v.  Winter, 
uhi  supi'a. 

5  Seton,  129;  Owens  v.  Dickenson,  C. 
&  P.  48,  56;  VVoodgate  v.  Field,  2  Hare, 
211,  213;  Whit;iker  v.  Wright,  2  Hare, 
310,  314;  Graves  v.  Wright,  2  Dr.  &  War. 
77,  79;  Field  v.  Titmuss,  1  Sim.  N.  S.  218; 
Nichols  V.  Nichols,  10  W.  R.  598,  V.  C.  S. ; 
Newman  v.  Norris,  1  Dick.  259. 

6  Ante,-p.U87;  81st  of  the  United  States 
Equity  Rules.  Upon  a  reference  to  ascer- 
tain the  right  to  surplus  moneys  upon  a 
mortgage  sale,  the  Master  may  examine 
the  claimants  upon  oath,  touching^  their 
respective  claims.  Hulbcrt  v.  McKay,  8 
Paige,  652;  Whitaker  v.  Wright,  2  Hare, 
310. 
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§1. 


upon  particu- 
lar interroga- 
tories. 


Evidence. 


Generally 
upon  affi- 
davit. 


Mode  of  prov- 
ing bond 
debts. 


Defence. 


Statute  of 
Limitations. 


tration  of  assests,  is  to  examine  creditors  upon  a  general  set  of 
interrogatories,  as  they  bring  in  their  respective  claims;  though  a 
particular  creditor  may  be  examined  on  a  particular  set  of  inter- 
rogatories to  meet  his  case ;  ^  in  either  case,  it  seems  that  the 
interrogatoi'ies  must  be  settled  by  the  Master. 

If  it  should  be  found  necessary  to  examine  any  witness,  either 
for  or  against  the  claim,  such  witness  may  be  examined,  either 
upon  interrogatories  or  by  the  Master  viva  voce,  at  his  discretion, 
as  before  pointed  out. 

It  seems,  however,  that  in  supporting  charges  in  the  Master's 
office,  the  strict  rules  of  evidence  are,  by  mutual  understanding, 
frequently  dispensed  with,  and  that  bonds,  deeds,  notes,  and  other 
securities,  are  almost  invariably  proved  by  affidavit,  recourse  being 
had  to  the  examination  of  witnesses  in  very  contested  cases  only, 
or  where  fraud  is  suspected.^ 

In  the  case  of  Hundell  v.  Lord  Mivers,^  a  question  arose  con- 
cerning the  practice  in  the  Master's  office  in  the  proof  of  bond 
debts,  under  a  decree  in  a  creditor's  suit,  and  from  a  certificate  of 
the  Master's  delivered  to  the  Lord  Chancellor  upon  that  occasion 
it  appears,  that  it  is  not  the  practice  that  the  affidavit  of  debt 
should  state  the  consideration  for  which  the  bond  was  given,  as 
in  the  case  of  simple  contract  debts,  but  it  is  sufficient  if  the  affi- 
davit states  that  the  deceased  was  indebted  in  so  much  money 
upon  the  bond.  Moreover,  if  the  bond  be  not  twenty  years  old, 
the  execution  of  it  must  be  proved  in  the  regular  way,  and  where 
a  case  of  suspicion  is  raised  as  to  the  consideration,  an  inquiry  is 
then  made  into  the  validity  of  the  bond. 

It  may  be  observed  here,  that  where  a  person,  not  a  party  to. 
the  suit,  carries  in  a  claim  before  the  Master,  under  the  decree,  the 
party  representing  the  estate  out  of  which  the  claim  is  made,  has 
a  right  to  the  benefit  of  any  defence  which  he  could  have  made,  if 
a  bill  had  been  filed  by  the  claimant  in  Equity,  or  an  action  had 
been  brouglit  at  Law  to  establish  such  claim.  Therefore,  as  we 
have  seen,  an  executor  may,  in  the  Master's  office,  set  up  the 
Statute  of  Limitations  as  a  bar  to  a  claim  by  a  creditor  under  the 
decree,  provided  sucli  claim  was  within  the  operation  of  the  statute 
before  the  decree  was  pronounced.*     So  also,  if  it  is  objected  that 


1  1  Newl.  333;  1  T.  &  V.  366. 

2  2  Smith.  301. 
8  1  Ph.  88. 

*  Ante,  pp.  643, 644.  It  seems,  also,  that 
the  statute  may  be  set  up  in  the  Master's  of- 
fice, as  well  b}'  another  creditor  or  legaf  ee, 
as  bv  the  personal  representative.  Ibid.  ; 
Shewen  v.  Vanderhost,  1  R.  &  M.  347;  but 
giuere,  whether  it  can  be  set  up  by  the 
Master  V     Ibid. 

A  creditor   who   comes   in  under,  and 


takes  the  benefit  of,  a  decree,  is  entitled  to 
contest  the  validitj'  of  the  claim  of  any 
other  creditor.  Shewen  v.  Vanderhost,  1 
R.  &  M.  347;  Owens  v.  Dickenson,  C  & 
P.  48,  56;  Woodgate  «.  Field,  2  Hare,  211, 
213;  Whitaker  v.  Wright,  2  Hare,  310, 
314;  Field  v.  Titmuss,  1  Sim.  N.  S.  218, 
223;  Graves  v.  Wright,  2  Dr.  &  War.  77, 
79;  Nichols  v.  Nichols,  10  W.  R.  598,  V. 
C.  S.  He  will  not,  however,  in  a  creditor's 
suit,  be  permitted  to  set  up  the  Statute  ol 


master's    office  :     CLAIMS. 


1211 


a  person  is  not  a  creditor  for  a  valuable  consideration,  that  ques- 
tion may  be  entered  into  in  the  Master's  office,  and  afterwards 
come  before  the  Court  upon  exceptions.^ 

With  reference  to  the  effect  of  the  Statute  of  Limitations,  in 
barring  a  claim  brought  in  by  a  creditor  under  a  decree,  it  may 
be  mentioned  that  in  Sterndale  v.  Hanhinson^  it  was  determined 
that  where  a  bill  is  filed,  by  a  creditor,  on  behalf  of  himself  and 
all  others,  every  creditor  has  an  inchoate  interest  in  the  suit  from 
the  moment  the  bill  is  filed,  and,  from  that  moment,  time  does  not 
run  against  him ;  so  that  a  simple  contract  creditor,  coming  in 
under  a  decree  made  in  such  a  suit,  was  admitted  to  prove, 
although  there  had  been  a  lapse  of  more  than  six 'years  between 
the  filing  of  the  bill  and  the  decree.  Since  the  above  case,  how- 
ever, the  statute  3  &  4  Will.  IV.  c  27,  §  40,  has  been  passed, 
which  operates  as  a  positive  bar  to  all  actions,  suits,  or  other 
proceedings,  for  the  recovery  of  any  sum  of  money  secured  by  any 
mortgage,  judgment,  or  lien,  or  otherwise  charged  upon  or  pay- 
able out  of  any  land  or  rent,  at  Law  or  in  Equity,  or  .any  legacy, 
but  within  twenty  years  next  after  a  present  right  to  receive  the 
same  shall  have  accrued  to  some  person  capable  of  giving  a  dis- 
charge for  or  release  of  the  same  ;  and  it  has  been  held  that  a  petition 
for  leave  to  go  in  under  a  decree,  to  prove  a  debt  before  a  Master, 
is  a  proceeding  within  the  meaning  of  the  above  section.^  The 
eflfect  of  the  above  alteration  in  the  law,  therefore,  is  to  prevent 
all  debts  being  proved  before  the  Master,  under  a  decree,  after 
the  period  limited  by  the  above  section,  in  cases  where  they 
operate  as  charges  upon  land  or  rents. 

Where  the  Master  is  satisfied  that  the  claim  is  properly  made 
out,  he  marks  the  state  of  facts  as  "  allowed,"  and  it  will  then  form 
an  item  in  his  report,*  and  the  opinion  of  the  Court  upon  the 
propriety  of  the  Master's  determination  may  be  taken  by  except- 
ing to  the  repoi't  allowing  the  claim. 

Where  the  Master  has  admitted  the  claims  of  a  creditor  he  be- 
comes quasi  a  party  to  the  suit ;  it  is  not,  however,  necessary  to 
bring  him  before  the  Court  by  supplemental  bill.  Where  the 
Master  finds  that  persons  are  next  of  kin  who  are  not  parties  to 
the  record,  the  strict  practice  is,  to  make  them  parties,  by  filing  a 
supplemental  bill  against  them.    It  seems,  however,  that  this  may  be 


Limitations  agninst  the  plaintiff  whose 
claim  is  the  foundiition  of  the  decree. 
Fuller  V.  Redman  (No.  2),  26  Beav.  614; 
and  see  Briggs  v.  Wilson,  5  De  G.,  M.  & 
G.  12;  Ad-.ims  v.  Waller,  1  W.  N.  200;  14 
W.  R.  789,  V.  C.  W.  In  a  residuary  lega- 
tees' suit,  a  claim  may  be  opposed  by  a 
residuary  legntee,  although  not  objected 
to  by  the  executor.  Moodie  v.  Bannister, 
4  Drew.  432.     It  seems  the  Court  is  not 


Want  of  con- 
sideration. 
Effect  of  Stat- 
ute of  Limita- 
tions. 


bound  to   take  the  objection.    Alston  v. 
Trollope,  L.  R.  2  Eq.  205,  M.  R. 

1  Per  Lord  Hardwicke,  in  Peacock  v. 
Monk,  1  Ves.  127-131. 

2  1  Sim.  393. 

s  Berrington  v.  Evans,  1  Y.  &  Col.  Ex. 
434;  O'Kelly  v.  Bodkin,  2  Ir.  Eq.  361; 
Watson  V.  Bir.l,  15  Sim.  523;  11  Jur.  198; 
Forster  v.  M'Kenzie,  17  Beav.  414. 

4  Bennett,  54. 


Allowance  of 
claim. 


Supplemental 
bill  where 
necessary. 
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Right  of 
claimant  to 
except  to 
report, 


does  not  ex- 
tend to  cases 
where  Master 
refuses  to  as- 
certain 
claims. 


Rights  of 
creditor  to 
costs  of 
establishing 
debt. 


dispensed  with,  where  there  is  already  one  person  on  the  record 
who  is  next  of  kin,  provided  the  others  are  willing  to  attend,  as  if 
they  were  on  the  record ;  this,  however,  cannot  be  done  where  the 
claim  on  behalf  of  the  next  of  kin  is  not  raised  on  the  record,  and 
none  of  the  next  of  kin,  are  in  that  character  parties  to  the  suit.^ 
A  creditor  or  next  of  kin,  or  other  claimant,  if  the  Master  disallows 
his  claim  or  he  has  any  other  ground  for  dissatisfaction  with  his 
decision,  may  except  to  so  much  of  the  report  as  relates  to  his 
claim ;  ^  and  it  is  to  be  observed  that,  in  a  creditor's  suit,  if  the 
Master  disallows  the  claim  of  the  plaintiff,  and  exceptions  are  taken 
to  the  report,  the  Court  wdll  not,  pending  the  exceptions,  take  the 
conduct  of  the  cause  from  the  plaintiff.^ 

It  is  to  be  noticed,  that  the  method  of  objecting  to  the  Master's 
report  upon  a  claim,  by  exceptions  to  the  report,  applies  to  those 
cases  only  in  which  the  Master  has  taken  the  claim  into  consider- 
ation and  disallowed  it ;  —  where  the  Master  refuses  to  entertain  the 
claim  at  all,  either  from  a  doubt  as  to  his  power  to  investigate  it 
under  the  decree,  or  for  any  reason,  the  proper  course  appears  to 
be,  to  apply  to  the  Court  by  motion  or  petition.  Thus,  where, 
under  the  usual  decree  for  an  account  on  a  bill  by  creditors,  the 
Master  refused  to  proceed  upon  a  claim  by  the  surviving  partners 
of  the  testator,  in  respect  of  the  balance  of  certain  dealings  be- 
tween the  testator,  in  his  indi\ddual  capacity,  and  the  partnership 
firm,  fi'om  a  doubt  whether  he  had  the  power  to  examine  into  such 
claim  under  the  decree,  the  Court  entertained  a  motion,  to  refer  it 
to  the  Master  to  take  the  account.* 

A  creditor  who  has  come  in  and  established  his  debt  before  the 
Master  under  a  decree  or  order  in  a  suit,  is  entitled  to  the  costs  of 
so  establishing  his  debt ;  and  the  sum  to  be  allowed  for  such  costs 
shall  be  fixed  by  the  Master  without  taxation,  at  the  time  the 
Master  allows  the  debt  of  such  creditors,  unless  the  Master  shall 
think  that  such  costs  ought  to  be  taxed  in  the  regular  mode,  in 
which  case  the  same  shall  be  so  taxed  by  the  Master,  or  he  shall 
request  the  Taxing  Master  in  rotation,  or  the  Taxing  Master  to 
whom  any  taxation  in  the  same  cause,  or  matter,  may  have  been 
previously  referred,  to  assist  him  in  taxing  the  same,  and  the 
amount  of  such  costs,  or  the  sum  allowed  in  respect  thereof,  shall 
be  added  to  the  debt  so  established.^  The  costs  of  a  creditor  who 
is  plaintiff  are  not  added  to  his  debt ;  but  form  part  of  his  costs 
in  the  cause.® 


1  Waite  V.  Semple,  1  S.  &  S.  219. 

2  1  T.  &  V.  366 ;  and  see  Gregg  v.  Tay- 
lor, 4  Russ.  279;  Thomas  v  Griffith,  2  De 
G.,  F.  &  J.  555;  7  Jur.  N.  S.  293. 

8  Jeudwine  v.  Agate,  5  Russ.  283. 


4  See  Paynter  v.  Houston,  3  Mer.  297. 

5  47  Order,  Aug.,  1841;  see  6th  Order, 
11th  April,  1842;  and  12th  Order,  Oct., 
1842;  and  still  later  Order  XL.  r.  24. 

6  See  Flintoffv.  Hayues,  4  Hare,  309. 
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Where  persons  coming  in  under  a  decree  establish  their  claims, 
and  are  permitted  to  mix  in  the  cause  as  if  they  had  been  parties, 
they  will  be  allowed  their  costs ;  ^  not  the  costs  incun-ed  out  of 
doors  in  collecting  information,  nor  the  costs  of  private  inquiry,  but 
the  costs  of  proceedings  in  the  suit.^  And  where  legacies  were 
sought  to  be  raised  out  of  real  estate,  and  an  inquiry  was  directed 
as  to  the  heir-at-law,  who  was  served  with  notice  of  the  decree 
and  came  in  and  proved  his  pedigree,  the  costs  of  making  out  and 
proving  the  same  were  allowed  him  out  of  the  estate." 

If  any  person  brings  in  a  claim  which  is  unsuccessful,  he  may  be 
ordered  to  pay  the  costs  occasioned  thereby.  For  this  purpose  a 
summons  that  he  may  be  ordered  to  pay  such  costs  is  taken  out 
and  served  ui)on  the  claimant ;  *  and  the  order  therein  may  be 
enforced  by  subpoena,  and  process  of  contempt. 

If  the  estate  is  insufficient,  after  payment  of  the  costs  of  the 
suit,  to  pay  the  creditors  their  principal  and  interest,  and  costs  of 
proof  in  full,  any  dividend  ordered  to  be  paid  to  them  is  computed 
upon  the  total  amount  thereof,  including  the  costs.^ 

It  may  be  mentioned  here,  that  under  the  former  practice  where 
suits  were  instituted,  by  creditors,  or  next  of  kin,  or  other  persons 
of  a  class,  on  behalf  of  themselves  and  others  of  the  same  class,  it 
was  usual  for  the  decree  to  direct,  that  persons  coming  in  to  prove 
their  debts,  or  to  establish  their  claims,  should  contribute  to  the 
expense  of  the  suit.  Under  a  decree  of  this  nature,  the  plaintiff 
was  bound  to  claim  the  contribution  from  the  party  coming  in,  as 
soon  as  he  had  established  his  right  before  the  Master;  if  he 
omitted  to  do  so  then,  he  was  considered  to  have  waived  it ;  and, 
therefore,  where  a  plaintiff's  solicitor  refused  to  attend  at  the 
Accountant-General's  office,  with  the  Master's  report,  in  order  that 
the  other  creditors  might  obtain  their  debts,  unless  they  would 
pay  him  their  projDortion  of  the  extra  costs  of  the  suit.  Sir  J. 
Leach  V.  C.  held,  that  the  plaintiff,  by  failing  to  pursue  the  de- 
cree, and  to  call  for  a  contribution,  had  waived  all  claims  to  it, 
and  directed  the  solicitor  to  attend  the  Accountant-General,  with 
the  report,  upon  the  application  of  every  creditor,  on  being  paid 


On.  XXIX. 

§1- 


Costs  occa- 
sioned by 
unsuccessful 
claim,  may 
be  ordered  to 
be  paid  by 
claimant. 

Costs  of  proof 
where  fund 
deficient. 


Contribution 
to  costs  of 
suit. 


1  "Waite  V.  Waite,  6  Mad.  110;  Bennett 
V.  Wood,  7  Sim.  522;  Bakewell  v.  Tagart, 
3  Y.  &  C.  Kx.  173;  Hutchinson  v.  Free- 
man, 4  M.  &  C.  490;  Shuttleworth  v.  Hovv- 
arth,  4  M.  &  C.  492;  C.  &  P.  228;  Swift 
V.  Swift,  1  De  G.,  F.  &  J.  160;  Morgan  & 
Davev,  124;  Re  Taylor,  Daubnev  v.  Lake, 
L.  R."  1  Eq.  495,  M.  R. ;  Hubbard  v. 
Latham,  1  W.  N.  105;  14  W.  R.  553,  V. 
C.  K. ;  Wragg  v.  Morley,  14  W.  R.  949, 
V.  C.  W.;  see  also  Watkins  v.  Manle, 
Jac.  107  ;  Abell  v.  Schreech,  10  Ves. 
355,  overruling  Maxwell  v.  Wettenhalj, 
2  P.  Wms.  27;  Orwell  v.  Lord  Hinch- 
inbrooke,  10  Ves.  356,  n. ;  and  Skeene  v. 


Pepper,  ib.  n. ;  and  see  Harvey  v.  Harvey, 
6  Mad.  91 ;  Richards  v.  The  Morris  Canal, 
&c.  Co.,  3  Green  Ch.  428,  431. 

2  Shuttleworth  v.  Howatt,  C.  &  P.  228, 
232   233 

a'Swift  V.  Swift,  1  De  G.,  F.  &  J.  160. 

4  Hatch  V.  Searles,  2  Sm.  &  G.  147; 
Yeomans  v.  Haj'nes,  24  Beav.  127;  Colver 
V.  Colver,  10  VV.  R.  748,  V.  C.  K. ;  see  also 
Morgan  v.  Elstob,  4  Hare,  477 ;  Scurrah  v. 
Scurnih,  2  W.  R.  53,  M.  R.;  Bentley  v. 
Bentlev,  1  N.  R.  390,  V.  C.  W. ;  Morgan 
&  Davev,  28. 

5  Mofshead  v.  Reynolds,  21  Beav.  638. 
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Ch.  XXIX. 

§1- 

Contribution 
seldom  in- 
sisted upon ; 


and  direction 
now  omitted. 

Creditors 
ordered  to 
refund,  where 
assets  insuffi- 
cient to  pay 
costs  of  suit. 


the  usual  fee.^  It  seems  that,  in  practice,  the  direction  for  contri- 
bution was  seldom,  if  ever,  acted  upon,^  which,  as  far  as  relates 
to  creditors,  was  thus  accounted  for  by  Lord  Eldon  :  "  As  the  fund 
brought  into  Court,  in  a  creditor's  suit,  is,  in  part  at  least,  the  fund 
of  all  the  creditors,  and  as  the  taxed  costs  are  paid  amongst  those 
who  are  entitled  to  it,  the  plaintiffs  and  their  solicitor  receive,  in 
effect,  the  contribution,  to  which  the  form  of  the  suit  and  of  the 
decree  gives  them  a  right,  without  going  through  a  formal  process 
for  that  pui-pose."  ^  The  direction  as  to  contribution  is  now  omit- 
ted fi-om  the  decree.* 

Where  in  a  creditor's  suit,  the  creditors,  who  had  signed  an  un- 
dertaking to  contribute  their  proportion  of  the  costs,  had  been  paid 
in  foil,  they  were,  on  the  assets  subsequently  proving  deficient  to 
pay  the  costs,  ordered  on  the  petition  of  the  plaintiff  to  contribute 
to  the  payment  of  his  costs,  and  for  that  purpose  to  repay  pro- 
portional parts  of  what  they  had  received.^ 


Advertise- 
ments for 
claimants  to 
come  in. 


Lists  of  lega- 
cies and 
annuities. 


Inquiries  as  to  Legacies  and  Annuities. 

Where  the  Master  is  ordered  to  take  an  account  of  the  legacies 
or  annuities  given  by  a  will,  no  advertisement  for  such  legatees 
and  annuitants  to  come  in  need  be  issued,  where  their  names  appear 
by  the  will.  If,  however,  legacies  are  given  to  a  class,  and  its 
members  cannot  be  conclusively  shown  by  evidence,  or  where  it 
is  unknown  whether  a  legatee  is  living,  or,  though  proved  to  be 
dead,  who  is  his  personal  representative,  or  where  an  inquiry 
is  directed  as  to  incumbrances,  created  by  legatees  or  next  of 
kin,  upon  their  legacies  or  shares  of  residue,  advertisements, 
calling  upon  such  legatees  or  next  of  kin,  or  the  persons  claiming 
under  them,  to  come  in  and  prove  their  claims,  are  often  directed 
to  be  issued, 

A  list  of  the  legacies  or  annuities,  in  the  foiTQ  of  a  state  of  facts 
of  legacies,  &c.,  and  a  copy  of  the  will,  are  generally  required  by 
the  Master,  upon  which  the  usual  warrant  "  on  leaving,"  "  to  pro- 
ceed," must  be  obtained  and  served.®  If  any  of  the  legatees  have 
been  paid,  it  is  necessary  that  their  receipts,  and  the  legacy  duty 
receipts  for  each  legacy,  should  be  produced,  to  authorize  the  Mas- 
ter to  report  that  such  had  been  paid ;  and  the  same  observation 
will  apply  to  annuities.'' 


1  Shortley  v.  Selby,  5  Mad.  447 ;  and  see 
Dunning  v.  Hards,  2  Phil.  294;  Leehnaere 
V.  Brazier,  1  Russ.  72. 

2  See  Bluett  v.  Jessop,  Jac.  243;  Lech- 
mere  V.  Brazier,  1  Kuss.  76. 


3  Lechmere  v.  Brazier,  1  Russ.  80. 

*  Seton,  134. 

6  Thompson  v.  Cooper,  2  Coll.  87. 

6  Bennett,  50. 

7  Ibid. 
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Inquiries  as  to  Facts.  ^"-  -^^IX- 

§1- 

The  cases  in  which  the  Master  may  be  directed  to  make  inqui-  ^ 

•    .      r.    j^  •  -t  .  .,.  .    ^  .      States  of 

ries  mto  tacts  are  so  numerous  and  various  m  their  nature,  that  it  facts. 

is  impossible  to  point  out  the  rules  by  which  each  inquiry  is  to  be 

pursned  in  the  Master's  office.^     And  all  that  can  be  done,  on  the  Affirmative 

present  occasion,  is  to  remind  the  practitioner  of  what  has  been'  dve."*^^^' 

before  stated,  viz.,  that  the  state  of  facts  ought  to  be  brought  in 

by  the  party  supporting  the  affirmative,  though  a  negative  state 

of  facts  has  been  permitted.^     Where  another  party  affirms  the 

fact  to  be  different  from  the  fact  as  alleged  by  the  party  caiTying 

in  the  state  of  facts,  the  party  so  affirming  must  bring  in  a  counter 

state  of  facts.     A  counter  state  of  facts,  however,  is  not  necessary 

where  one  party  merely  negatives    the  facts  as  alleged  by  the 

other. 


Inquiries  as  to  Titles,  in  /Suits  for  Specific  Performance. 
It  has  been  already  stated,  that  the  habit  of  the  Court  is,  not  to   r 

Z  '  J  "    Inquiries  as 

refer  abstract  questions  of  Law  to  a  Master,  and  that,  except  in  to  questions 
cases  where  the  matter  of  Law  comes  in  question  as  matter  of  °^  ^'^^" 
fact,  as  in  the  case  of  inquiries  into  the  Law  of  foreign  countries, 
a  reference  as  to  the  Law  of  a  case  is  never  made.     Still,  how- 
ever, there    are  many  cases  in  which    questions  of  Law    are  so 
strongly  involved  in  the  facts  into  which  the  Master  is  directed  to 
inquire,  that  the  Master  cannot  report  upon  the  fact  without  also 
expressing  an  opinion  upon  the  Law  as  it  affects  the  matter  before 
him.     The  most  ordinary  instance  of  this  occurs  where  a  reference   inquiries 
is  made  to  a  Master  to  inquire  into  the  title  of  a  party  to  property  ^"t"  tit^^^- 
in  question  in  the  cause.^ 

References  of  this  nature  are  principally  made  in  suits  for  the 
specific  performance  of  contracts  or  agreements  for  the  sale  or 
purchase  of  estates ;  *  and,  as  they  are  in  the  nature  of  a  prelimi- 
nary inquiry,  they  may  be  made  either  by  decree  or  by  order  upon 
motion.^  Inquiries  into  titles  are,  however,  not  coniined  to  suits 
for  specific  performance,  but  may  occur  incidentally  in  suits 
having  other  objects  ;  as,  where  a  bill  is  filed,  by  creditors  or  per- 


1  The  Court  in  an  Equity  suit  has  no 
power  under  the  Practice  Act  of  Texa>, 
without  tlie  coiiseiit  of  parties,  to  order  a 
reference  fur  the  trial  of  any  is^ue  of  tact, 
except  one  which  requires  ihe  examination 
of  an  account.  Williams  v.  Benton,  :i4 
Cal.  424. 

2  See  anU,  1196,  1199,  note;  Willan  v. 
Willan,  19  Ves.  590;  S.  C.  Cooper,  291; 
Trezevaiitt;.  Frazer,  MSti.,  V.  C.  7th  Aus., 
1833. 

3  See  Woodson  I'.  Smith,  1  HeadlTenn.l, 
276. 


4  Frost r.  Brunson,  6  Terger,  36 ;  M'Comb 
V.  Wright,  4  John.  Ch.  319;  see  Jackson  «. 
Lingan,  3  Leigh,  161;  Emaght?;.  Fitzge- 
r.ild,  1  Con.  &  Law.  181  But  il  it  mani- 
festly appears  from  the  bill  and  answer, 
that  lio  title  can  be  niade,  the  reference 
will  i,ot  be  ordered.  Frost  v.  Biun^on,  6 
Yerger,  36.  If  the  Master  reports  in  favor 
ot  the  title,  a  reference  is  made  to  him  to 
approve  ot  the  conveyance.     Ibid. 

o  AtUt.,  1201 ;  see  ^Vinterbottom  v.  Ing- 
ham, 9  Sim.  654. 
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sons  claiming  under  trusts,  to  have  trust  estates  sold,  and  a  sale 
having  taken  place  under  the  decree,  the  purchaser  procures  an 
order  to  refer  it  to  the  Master  to  inquirQ  into  the  vendor's  title.^ 

We  have  seen  that,  in  a  suit  for  specific  performance,  the  Court 
will  not,  in  general,  jiermit  the  question  whether  a  good  title  can 
be  made  or  not,  to  be  argued  before  it  in  the  first  instance ;  but 
will  direct  an  inquiry  on  the  subject.*^ 

An  inquiry  as  to  title,  in  a  suit  of  this  description,  may  be 
directed  before  or  after  answer,  on  motion,  by  consent ;  and,  after 
answer,  on  motion  adversely,  if  it  appears  clearly  fi-om  the  answer 
that  the  title  is  the  only  question  in  dispute.^  An  order  so  made 
is  in  its  nature  decretal;*  consequently,  after  such  an  order,  the 
plaintiff  cannot  dismiss  his  bill  as  of  course  ;  nor  the  defendant 
procure  the  bill  to  be  dismissed  for  want  of  prosecution.^ 

When  an  inquiry  is  directed  as  to  a  title,  it  is  not  necessary  to 
carry  in  a  state  of  facts,  but  the  Master  proceeds  upon  the  ab- 
stract.® If  a  decree  or  order  has  been  obtained  by  the  vendor,  he 
must  take  his  abstract  to  the  Master's  office,  at  the  same  time  that 
he  leaves  the  order  or  decree.  If  the  decree  or  order  has  been 
obtained  by  the  vendee,  and  an  abstract  has  been  already  deliv- 
ered, he  must,  in  like  manner,  carry  the  abstract  so  delivered  into 
the  office.  If  no  abstract  has  been  delivered,  an  application  may, 
if  necessary,  be  made  to  the  Court  by  motion,  that  the  vendor's 
solicitor  may  deliver  an  abstract  of  the  title  to  the  vendee's  solici- 
tor.'^ When  the  abstract  is  left  in  the  Master's  office,  the  usual 
warrant  "  on  leaving,"  and  afterwards  "  to  proceed,"  must  be 
taken  out  and  served.^ 

When  the  abstract  is  brought  in,  the  solicitor  of  the  vendee 
should  carefully  compare  the  abstract  with  the  title-deeds,  for 
which  purpose,  if  necessary,  the  production  of  such  of  them  as 
are  in  the  custody  or  power  of  the  vendee,  or  of  any  other  parties 
to  the  cause,  may  be  compelled,  in  the  manner  already  pointed 
out.^  The  Master,  however,  always  proceeds  upon  the  abstract 
only,  upon  which  alone  he  makes  his  determination,  unless  the 
vendee  insists  upon  the  production  of  the  title-deeds,  the  Master 


1  See  post,  Sales  of  Estates. 

2  Atile,  pp.  987-990. 

3  Bennett  f.  Rees,  1  Keen,  405;  Seton, 
595;  Ord.  XX.,  an<e,  p.  991. 

4  Biscoe  V.  Brett,  2  V.  &  B.  377. 

6  Biscoe  V.  Brett,  2  V.  &  B.  377;  Collins 
V.  Greaves,  5  Hare,  596;  ante,  pp.  805,  810. 

6  Bennett,  153. 

7  1  T.  &  V.  417. 

8  1  T.  &  V.  417.  It  is  to  be  recollected 
that  in  cases  of  s-ales  under  the  decree  of 
the  Court,  the  Master  will  only  allow  the 
vendor's  solicitor  to  attend  before  him, 
upon  the  investigation  of  the  title.  Ante, 
p.  1172. 


9  Afite,  p.  1176.  The  seller  is  bound  to 
produce  the  title-deeds  mentioned  in  the 
abstract,  in  order  that  the  abstract  may  be 
examined  with  them,  although  they  are 
not  in  his  possession,  and  the  purchaser  is 
not  entitled  to  the  custody  of  them.  But 
if  they  are  in  the  possession  of  a  third  per- 
son, the  purcliaser's  solicitor,  it  seems, 
must  send  to  the  place  where  the  deeds 
are,  in  order  to  examine  them  with  the 
abstract,  and  the  seller  must  pay  the  ex- 
pense of  the  journey.  1  Sugden  V.  &  P. 
449. 
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as  well  as  the  Court,  always  taking  it  for  granted  that,  whenever 
the  vendee  omits  to  call  for  the  production  of  the  title-deeds,  he 
is  satisfied  that  the  abstract  is  correct.  Upon  this  ground,  an 
exception  to  a  Master's  report  upon  a  title  to  copyholds,  because 
no  surrender  had  been  produced  before  him,  was  overruled.^ 

On  litigated  questions  of  title,  written  objections  to  the  abstract 
are  brought  into  the  Master's  office  by  the  party  objecting,  and 
the  Master  is  either  attended  by  counsel  on  both  sides,  or  the 
written  opinions  of  counsel  upon  the  abstract,  already  given,  are 
produced  to  him,  according  to  circumstances,'^ 

In  cases  of  difficulty,  the  Master  seldom  takes  upon  himself  to 
decide  intricate  questions  of  title.  He  usually  directs  the  abstract 
to  be  laid  before  one  of  the  conveyancing  couiisel  of  the  Court, 
upon  whose  opinion  he  exercises  his  own  judgment  in  reporting 
to  the  Court.  In  such  cases,  the  original  abstract,  with  instruc- 
tions, in  writing,  by  the  Master's  clerk,  "  to  advise  on  the  title,  by 
the  direction  of  the  Master,  "  with  a  copy  of  the  order  of  reference, 
and  the  objections  taken  by  the  purchaser,  with  the  vendor's 
answers  thereto,  are  taken  by  the  solicitor,  and  laid  before  the 
conveyancer,  and  when  he  has  given  his  opinion  thereon,  the 
abstract  must  be  returned  to  the  Master's  oftice,  by  the  solicitor 
who  left  it.* 

In  the  prosecution  of  the  order  for  reference,  the  Master,  in  his 
discretion,  may  examine  the  parties  upon  interrogatories,*  receive 
evidence  upon  affidavit,  or  by  the  examination  of  witnesses  before 
him,  either  upon  written  interrogatories  or  viva  voce.^  He  may 
also  call  for  such  deeds  and  other  muniments  as  are  necessary  to 
the  elucidation  of  the  title. 

If  the  Master  is  satisfied  with  the  title,  as  shown  by  the  vendor, 
he  reports  accordingly.  If  he  is  not  satisfied  with  the  title,  he 
must  state  the  points  in  which  the  title  is  defective.®  The  mere 
circumstance  that  since  the  contract,  a  suit  has  been  instituted 
by  other  parties,  and  is  pending,  in  which  part  of  the  lands  are 
claimed  adversely  to  the  vendor,  is  not  a  sufficient  ground  for 
reporting  against  a  title ;  "^  the  nature  of  the  adverse  claim  should, 
however,  be  examined  on  the  inquiry. 

Where  a  necessary  party  to  the  title  is  neither  in  Law  nor  in 
Equity,  under  the  control  of  the  vendor,  but  has  an  independent 
interest,  unless  a  legal  or  equitable  obligation  on  the  part  of  the 
stranger  to  join  in  the  sale  is  shown  before  the  Master,  the  report 


Cn.  XXIX. 
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1  Poole  V.  Shergold,  1  Cox,  160. 

2  Bennett,  154. 

8  1  T.  &  V.  418;  see  Flower  v.  Walker, 
1  Russ.  408;  15  &  16  Vic.  c.  80,  §  40. 
4  See  ante,  p.  1180. 


5  Ante,  p.  1180. 

6  Green  v.  .Monks,  2  Moll.  325.  For  in- 
formation as  to  what  may  be  considered  as 
good  title,  see  1  Sugd.  V.  &  P.  329. 

7  Obaldeston  v.  Askew,  1  Kuss.  219. 
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ought  to  be  against  the  title  ;  but  where  the  necessary  party  to 
the  title  is  under  the  legal  or  equitable  control  of  the  vendor,  the 
report  should  be  in  favor  of  the  title.^ 

A  purchaser  cannot,  upon  a  report  of  a  defective  title,  insist 
upon  being  discharged,  if  the  title  is  capable  of  being  made  good 
within  a  reasonable  time  ;  and,  therefore,  when  it  appears,  by  the 
report,  that  the  vendor,  on  getting  in  a  tenn,  or  getting  in  admin- 
isti'ation,  &c.,  will  have  a  title,  the  Court  will  not  discharge  the 
purchaser,  but  will  put  the  vendor  uj)on  teims  to  complete  his 
title  sj^eedily.'^  It  will  not,  however,  do  so  when  it  apj^ears  that 
the  vendee  will  have  a  long  time  to  wait ;  and  in  Whittaker  v. 
WMUaker,^  where  Sir  Robert  Mackreth  wished  very  much  to  be 
discharged  from  his  purchase.  Lord  Kenyon  would  not  hold  that 
the  vendor  was  to  be  bound  during  the  six  years,  while  all  Mr. 
Wilkinson's  aflairs  were  winding  up.'' 

If  the  Master  reports  in  favor  of  a  title,  and  any  new  fact  after- 
wards appears,  by  which  the  title  is  affected,  the  Court  will  refer 
the  title  back  to  the  Master,  upon  apj^lication  by  motion,  even 
after  the  Master's  report  has  been  confirmed.^  So,  if  the  Master 
reports  in  favor  of  a  title,  but,  upon  hearing  exceptions,  the  Court 
thinks  the  evidence  not  sufficient  to  support  the  Master's  finding, 
it  will,  upon  ajjplication  of  the  vendor,  refer  it  back  to  the  Master, 
to  review  his  report,  in  order  to  give  the  vendor  an  opportunity  of 
producing  further  evidence.^  And  even  after  the  exceptions  have 
been  heard,  and  the  Master's  report  has  been  overruled,  yet,  the 
seller  may,  upon  an  early  application,  obtain  a  reference  back,  in 
order  to  show  that  the  title  is  valid,  upon  another  ground,  not 
before  taken ;  "^  and,  in  general,  —  where  the  Master  has,  by  ex- 
pressing an  opinion  in  favor  of  the  title,  prevented  the  vendor 
from  showing,  that  if  his  opinion  had  been  otherwise,  still  the  title 
was  good,  —  the  course  of  the  Court  appears  to  be,  to  send  it  back 
to  the  Master  to  review  his  report,  the  party  moving  paying  the 
costs  of  the  motion.^ 

So,  where  it  appears,  at  the  hearing  of  exceptions  to  a  report, 
against  a  title,  that  the  seller  can  clear  up  the  objections,  the 


1  Esdaile  v-  Stephenson,  6  Mad.  366; 
Sugd.  V.  &  P.  350;  Beunett,  loii. 

2  Coffin  V.  Cooper,  14  Ves.  205;  Moulton 
V.  Eclm.nd^,  6  Jur.  N.  S.  305,  L.  (}.;  but 
see  Lechmere  v.  Brazier,  2  J.  &  V.  289,  m 
which  Lord  Eldon  said  he  would  not  extend 
tlie  rule  which  the  Court  liad  adopted,  of 
compelling  a  purcliaser  to  take  the  estate 
where  a  tiile  is  not  made  till  alter  the  con- 
tract, to  auy  case  to  which  it  had  not  al- 
leaiiy  been  applied. 

3  4  Bro.  C.  C.  31;  see  10  Ves.  599. 

4  Per  Lord  Eldcn,  m  CotKu  v.  Cooper, 
ubi  supra.  A  Court  of  Equit}',  in  the  ex- 
ercise ot  its  discretion,  will  not  compel  a 


purchaser  to  accept  a  title  depending  up^n 
an  illegal  or  invalid  sale,  while  it  remains 
op.  n  to  review,  although  the  judgment  un- 
reversed might  be  conclusive  upon  the 
party's  rights.  Young  v.  Rathbone,  1  C. 
E.  Ureen,  224. 

5  Jeudwiiie  v.  Alcock,  1  Mad.  597. 

6  Andrew  v.  Andrew,  3  Sim.  390;  Port- 
man  V.  Mill,  1  R.  &  M.  696;  Curling  v. 
Eliglit,  2  Phil.  613. 

7  Egertoii  V.  Jones,  1  R.&  M.  694;  Port- 
man  V.  Mill,  tb.  697 ;  and  see  Dawes  v. 
Belts,  12  Jur.  412,  V.  C  \V. 

8  1  Sugd.  V.  &  P.  349,  354;  Dawes  v. 
Betts,  12  Jur.  412,  V.  C.  W. 
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Court  has  sometimes  sent  the  title  back  to  the  Master,  to  review    Ch.  XXIX. 

his  report ;  ^  and  it  has  frequently  occurred,  even  at  the  hearing    . y— ^ 

of  the  exceptions  to  the  Master's  report,  that,  if  the  vendor  can 

satisfy  the  Court  that  he  can  make  a  good  title  by  clearing  up  tlie 

objections  reported  by  the  Master,  the  Court  will  make  a  decree 

in  his  favor,  without  a  reference  back.^     Thus,  where  the  Master 

reported  that  a  good  title  could  be  made,  except  as  to  so  much  of 

the  estate  as  a  widow  was  entitled  to  in  respect  of  her  dower :  she 

refusing  to  join  in  the  conveyance  to  a  purchaser.  Sir  John  Leach 

V.  C.  said,  that  if,  at  the  hearing  on  further  direction,  the  vendor 

should  be  prepared  to  cure  the  objection  which  was  reported  by   where  ob- 

the  Master,  he  would  be  in  time  to  do  so  ;  but  he  required  an  1^°^^^"^^^^^'^*' 

affidavit  that  the  widow  was  ready  to  release ;  ^   and  in  JEsdaile  v.   the  hearing. 

Stephenson,^  Lord  Eldon  and  Sir  John  Leach  V.  C.  agreed,  that 

if  a  title  upon  a  new  fact  can  be  made  between  the  report  and  the 

further  directions,  the  Court  will  enforce  the  contract;  as  if,  in  the 

above  case,  the  jointress  had  agreed  to  join  when  the  cause  came 

on  for  further  directions.     In  such  a  case,  the  Court  will  expect 

counsel  to  appear,  and  undertake  that  she  will  concur.^ 

It  appears,  however,  that  the  Court  would  not  allow  a  vendor  to 
lie  by,  before  the  Master,  and  then,  upon  further  directions,  attempt 
to  make  a  title.® 

If  exceptions  are  taken  to  the  report,  that  a  good  title  can  be   where  new- 
made,  and  are  overruled,  other  objections  to  the  title  cannot  be  objections 

'  .  '  ">  o     •  ^      *^^"  "^  made, 

made ;  but  if  exceptions  are  allowed,  and  a  new  abstract  of  title  after  appHca- 
is  delivered,  further  objections  may,  of  course,  be  brought  in.''  vieVreport. 
Thus,  in  a  case  where  the  vendor  of  a  leasehold  estate  j^roduced 
the  leasehold  title,  which  the  Master  thought  sufficient,  and  reported 
accordingly,  but  the  Court  held  that  the  lessor's  title  ought  to 
have  been  produced,  and  sent  it  back  to  the  Master,  to  review  his 
report ;  the  vendor  having  liberty  given  him  to  produce  the  free- 
hold title,  it  was  considered  that  the  purchaser  was  at  liberty  to 
enter  into  objections  to  the  leasehold  title,  which  were  not  taken 
upon  the  former  discussions  before  the  Master ;  and  upon  the  ob- 
jections being  afterwards  taken,  the  bill  was  dismissed.^ 

It  has  been  before  stated,^  that  the  Court  has  adoj^ted  the  prac-   inquiry  as 
tice,  at  the  same  time  that  it  refers  it  to  the  Master  to  inquire  into  to  time  when 

'■  good  title 

1  1  Sugd.  V.  &  P.  350.  (lered  to  stiuid   over   with   liberty  to  set    s'lown. 

2  Ante^  pp.  9b9,  990.  down  the  cause  for  further  directions,  and 
8  Fatoii  V.  Rogers,  6  Mad.  256;  and  fee       then  the  exceptions  and  further  directions 

Sidebotiom  v.  Barringtoii,  4  Beiiv.  110.  to  come  on  together.     Ibid. 

4  6  Mad.  366.  6  Sugd.  V.  &  P.  350. 

5  Sugden  V.  &  P.  350;  see  in  Dawes  v.  V  Brooke  v. ,  4  Mad.  212;  Sugd.  Y. 

Betts,  12  .lur.  413,  V.  0.  W.     "'  This  points  &  P.  350. 

out  the  necessity,  in  such  cases,  of  setting  8  Fildes  v.  Hooker,  1  Sugden  V.  &  P. 

down  the  cau'^e" upon  further  directions,  at       219,  n. ;  2  Mer.  424,  S.  C;  3  Mad.   193, 
the  same  time    with  the  exceptions.     la        S.  C. 
Esdaile  v.   Stephenson,  as  the  exceptions  9  Ante,  p.  990. 

only  were  before  the  Court,  they  were  or- 
yoL.  II.  17 
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the  vendor's  title,  to  direct  him,  in  case  he  shall  be  of  opinion  that 
a  good  title  can  be  made,  to  inquire,  and  state  to  the  Court,  when 
it  was  first  shown  that  it  could  be  made. 

A  title  will  be  considered  to  be  complete  whenever  it  appears 
that,  upon  certain  acts  being  done  by  persons  whom  the  vendor 
has  the  means  of  compelling  to  concur,  the  legal  estate  will  be  in 
the  purchaser.' 

It  may  be  observed,  also,  that  when  the  abstract  shows  the  legal 
estate  to  be  outstanding,  and  that  the  persons  in  whom  it  is  vested 
would  necessarily  be  trustees  for  the  vendor,  it  will  not  be  a  com- 
plete abstract  unless  it  shows  who  the  persons  are  in  whom  the 
legal  estate  is  vested.^ 

Where  the  bill  has  been  filed  by  the  vendor  against  the  pur- 
chaser, and  the  title  is  found  to  be  good,  the  further  order  usually 
directs,  in  efiect,  that  an  account  be  taken  of  what  is  due  to  the 
plaintiif  for  purchase-money,  interest,  and  costs  of  suit ;  ^  and  that 
upon  his  executing  a  conveyance  of  the  estate  to  the  defendant, 
or  his  nominee,  such  conveyance  to  be  settled  by  the  Master  in 
case  the  parties  diifer,  and  delivering  up  the  title  deeds,  the  de- 
fendant pay  to  the  plaintiff"  the  amount  so  due  to  him.*  A  certified 
copy  of  the  order  is  left  with  the  Master,  and  a  summons  to  proceed 
thereon  is  taken  out  and  served ;  upon  the  return  of  which,  evi- 
dence of  the  amount  due  will  be  directed  to  be  brought  in ;  and 
where  the  costs  are  to  be  included  in  the  account,  the  proceeding 
will  be  adjourned  until  after  the  taxation;  but  where  the  costs 
are  not  to  be  included,  a  day  will  be  named  to  proceed  with  the 
account ;  if  the  parties  differ  as  to  the  form  of  the  conveyance,  the 
draft  will  be  directed  to  be  brought  in  and  settled,  as  hereafter 
explained.^  On  the  proceedings  before  the  Master  being  brought 
to  a  conclusion  the  Master  will  make  his  report  of  the  result; 
which  will  be  completed  in  the  ordinary  way.  The  usual  form  of 
order,  in  these  cases,  does  not  specify  the  time  at  which  the  con- 
veyance is  to  be  delivered  to  the  purchaser,  and  the  purchase- 
money  paid ;  though  they  should  be  simultaneous  acts.*^  If, 
therefore,  any  difficulty  arises  in  this  respect,  the  plaintiff"  should 
obtain  an  order,  on  motion  or  summons,''  with  notice,  appointing 
a  time  and  place  for  the  purpose ;  ^  and  if  the  defendant  makes 
default  thereat,  the  order  may  be  enforced  against  him.^ 

Where  the  suit  is  by  the  purchaser  against  the  vendor,  the 


1  Per  Lord  Eldon  in  Lord  Braybrooke 
V.  Insiiip,  8  Ves.  436,  as  explained  in 
Lewiii  V  Guest,  1  Russ.  325,  329;  and  see 
Esdtiile  V.  fcjtepliensoii,  6  xMad.  366,  ante,  p. 
1219;  Jumpson  v.  Pitchers,  1  Coll.  13. 

2  Wynne  v.  Griffith,  1  Kuss.  283  ;  but 
see  Avarne  d.  Brown,  14  Sim.  303. 

3  See  Seton,  612-620  ;  Sugd.  V.  &  P. 
849,  870. 

4  See  Seton,  607,  615-618;  Margravine 


,  of  Anspach  v.  Noel,  1  Mad.  310, 317 ;  Sugd. 
V.  &  P.  831,  833,  837. 

5  Post,  126  i. 

6  Margravine  of  Anspach  v.  Noel,  1 
Mad.  316. 

7  Seton,  615. 

8  Urmstone  v.  Singleton,  Seton,  615; 
Morley  ».  Claveriug,  30  Beav.  108;  ante, 
pp   1043,  1044. 

3  For  mode  of  enforcing  orders,  see  ante, 
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further  order,  after  the  title  is  approved,  is  similar  in  form  to  the  Ch.  XXIX. 

order  in  the  converse  case  above  stated  ;  except  that  the  direction  s_ — ^'.  

to  pay  precedes  that  to  convey ;  ^  and  the  account  is  taken,  costs  Purchaser 

taxed,  conveyance  settled,  and  report  made,  in  like  manner.  don"^^  ^^" 


Method  of  Taking  Accormts? 

According  to  the  practice  of  the  Court,  as  it  existed  previously 
to  the  Orders  of  1828,  the  usual  course  of  proceeding  under  de-  Former  prac- 
crees  to  take  accounts  in  the  Master's  office,  was  for  the  plaintiff,  *^'^®- 
in  the  first  instance  (where  it  was  necessary),  to  examine  the  ac- 
counting party  upon  interrogatories,  and  then,  from  the  defend- 
ant's examination,  and  from  his  answer,  and  the  schedules,  thereto, 
or  from  the  other  evidence  or  papers  in  the  cause,  to  prepare  a 
charge  against  him ;  i.  e.,  a  statement  of  the  several  items  which 
the  plaintiff  claimed  to  be  entitled,  upon  proof,  to  charge  the 
defendant  in  the  account.^  This  charge  was  left  with  the  Master, 
and  the  different  items  in  it  were  investigated  in  the  Master's 
office.  When  the  charge  was  gone  through,  the  defendant 
brought  in  his  discharge,  containing  a  statement  of  payments  and 
disbursements  made  by  him,  and  other  matters,  by  which  he 
claimed  to  discharge  himself  from  the  debt  attempted  to  be  made 
out  against  him  by  the  charge.*     The  Orders  of  1828,  however? 


p.  1042  et  seq.  Where,  after  a  decree  for 
specific  performance,  the  defendant,  the 
purchaser,  made  default,  the  contract  w:is, 
on  the  applicatii)n  of  the  vendor,  ordered  to 
be  rescinded,  and  all  further  proceedings  in 
the  suit  stayed.  Sweet  v.  Meredith,  4  Gitf. 
207  ;  9  Jur.  N.  S.  569;  and  see  Folingo  v. 
Martin,  16  Beav.  586;  Simpson  v.  Terry, 
34  Beav.  423;  Clark  v.  Willis,  1  W.  N. 
162,  M.  R. 

1  See  Seton,  608,  No.  3:  612. 

2  Orders  of  reference  to  a  Master  should 
specify  tiie  principles  on  which  the  acccunts 
are  to  be  taken,  or  the  inquiry  to  proceed, 
so  far  as  the  Court  sliall  have  decided 
thereon,  and  the  examination  before  the 
Master  .should  be  limited  to  such  matters 
within  the  order  as  the  principles  of  the 
decree  or  order  may  render  necessary. 
Remsen  v.  Kemsen,  2  John.  Ch.  495;  Kay 
V.  Fowler,  7  Monroe,  593  ;  Stonington 
Savings  Bank  v.  Davis,  2  McCarter  (N. 
J.),  30;  Gordon  v.  Hobart,  2  Story,  260; 
Harris  v.  Fly,  7  Pa'ge,  421 ;  Torrey  v. 
Shaw,  3  Edw.  Ch.  356;  Simmons  «.  Jacobs, 
52  Maine,  147,  153;  Updike  v.  Doyle,  7  K. 
I.  446,  45^;  see  Rishton  v.  Grissell,  L.  K. 
5  Eq.  326 ;  Blackford  v.  Davis,  L.  R.  4  Ch. 
Ap.  304;  Field  v.  Holland,  6  Cranch,  8, 
25,  26;  Dubourgr.  United  States,  7  Peters, 
625.  The  Court  will  give  special  direc- 
tions to  the  Ma'-ter  as  to  the  manner  of 
taking  the  account,  and  the  principles  by 
which  he  should  be  governed  in  taking  it. 
The  decree  must  direct  to  what  matters 


the  account  shall  extend,  and  in  decreeing 
a  general  account,  special  directions  will 
be  rendered  proper  and  necessary  1^3^  the 
particular  circumstances  of  the  case.  Hud- 
son V.  Trenton  Locomotive  and  Machine 
Manuf.  Co.,  1  C.  E.  Green  (N.  J.),  475; 
Izard  ».  Bodine,  1  Stockt.  311;  see  ante, 
1004  note.  The  order  of  reference  must 
be  founded  on  the  pleadings  and  proofs 
and  cannot  be  made  more  extensive  than 
the  allegations  and  proofs  of  the  parties. 
C<insequa  v.  Fauncing,  3  John.  Ch.  587, 
595;  Gordon  v.  Hobart,  2  Story,  260. 

By  the  United  States  Equity  Rule,  73, 
every  decree  for  an  account  of  the  person- 
al estate  of  a  testator  or  intestate  shall 
contain  a  direction  to  the  Master,  to  whom 
it  is  referred  to  take  the  same,  to  inquire 
and  state  to  the  Court  what  parts,  if  any, 
of  such  personal  estate  are  outstanding  or 
undisposed  of,  unless  the  Couit  shall 
otherwise  direct. 

8  1  Newl.  329. 

4  Ibid. ;  see  Crone  v.  O'Dell,  2  Hngan, 
144.  The  Master  ought,  in  the  first  in- 
stance, to  ascertain  from  the  parties,  or 
their  counsel,  by  suitable  acknowledg- 
ments, what  matters  or  items  are  agreed 
to  or  admitteil ;  and  then  as  a  general  rule, 
and  for  the  sake  of  precision,  the  disputed 
items  claimed  by  either  party  ought  to  be 
reduced  to  writing  by  the  parties,  respec- 
tively, by  way  of  charges  and  discharges, 
and  the  requisite  proofs  ought  then  to  be 
taken  on  written  interrogatories  prepared 


1222 


PROCEEDINGS  UNDER  DECREES  AND  ORDERS. 


Cn.  XXIX. 

§1- 
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creditor, 
production 
of,  how  en- 
forced. 


How  ac- 
counts kept 
in  Master's 
otiice. 


simplified  the  practice,  for  by  the  61st  of  them  it  is  directed, 
"That  all  parties  accounting  before  the  Master,  shall  bring  in 
their  accounts  in  the  form  of  debtor  and  creditor,  and  any  of  the 
other  parties  who  shall  not  be  satisfied  with  the  accounts  so 
brought  in,  shall  be  at  liberty  to  examine  the  accounting  party 
upon  interrogatories,  as  the  Master  shall  direct."  ^ 

The  efiect  of  this  Order  is  to  render  it  unnecessary  to  proceed, 
in  the  first  instance,  by  examining  the  accounting  party  upon  in- 
terrogatories. 

The  account  is  generally  annexed  by  way  of  schedule  to  an  alfi- 
davit  verifying  its  contents,  and  if  the  party  does  not  bring  it  in 
within  a  time  to  be  fixed  by  the  Master,  he  may  be  proceeded 
against,  in  the  same  manner  as  a  party  not  putting  in  his  examina- 
tion.^ 

The  62d  Order  goes  on  to  direct  "  that  all  such  accounts,  when 
passed,  and  settled  by  the  Master,  shall  be  entered  in  a  book  to  be 
kept  for  that  purpose,  in  the  Master's  office,  as  is  now  the  practice 
with  respect  to  Receiver's  accounts,  and  with  proper  indexes,  in 
order  to  be  referred  to  as  occasion  may  require." 

It  has  been  held,  that  when  accounts  entered  into  this  book,  as 
prescribed  by  the  above  orders,  are  afterwards  copied  into  sched- 
ules, annexed  to  the  Master's  report,  such  schedules  are  only  to  be 
charged  at  the  rate  of  Qcl  per  folio,  like  Receiver's  accounts.^ 


by  the  parties,  and  approved  by  the  Mas- 
ter, or  by  viva  voce  examination,  as  the 
parties  shall  deem  most  expedient,  or  the 
iVIiister  shall  think  proper  to  direct,  in 
the  given  case.  The  testimony  may  be 
taken  in  the  presence  of  tlie  parties  or  their 
counsel,  except  when  by  a  special  order  of 
the  Court  it  is  to  be  taken  secretly ;  and  it 
ought  to  be  reduced  to  writing,  in  cases 
where  the  Ma-ter  shall  deem  it  advisable, 
bj-  him,  or  under  his  direction,  as  well 
■where  a  paity  as  where  a  witness  is  ex- 
amined. Kemstn  v.  Remsen,  2  John.  Ch. 
601,502;  s-ee  Story  v  Livingston,  13  Peters, 
359;  Kirkman  t?."Vanlier,  7  Ala.  217. 

1  This  Order  is  adopted  in  the  79th 
Equit}-  Rule  of  the  United  States  Courts. 
So  in  the  41st  Equity  Rule  in  Vermont, 
11  Vt  699;  see  Holl'ister  v.  Barkley,  11 
N.  H.  500.  In  the  above  case  of  Hollister  v. 
Barkley,  11  N.  H.  506,  after  stating  that 
there  are  two  modes  of  practice  in  taking 
accounts  before  a  Master,  one  in  the  form 
of  debtor  and  creditor  account,  rendered 
by  the  accounting  party,  and  verified  by 
his  atfidavit ;  the  other  Oy  examining  such 
party  upon  interrogatories;  and  that  the-e 
two  modes  are  sometimes  combined  in  tak- 
ing accounts,  the  (Jourt  add,  "'  As  we  have 
adopted  no  rule  in  this  respect,  either  of 
these  modes  may  be  resorted  to ;  but  the 
better  practice  probably  is,  to  require  the 
parties  to  bring  m  debtor  and  creditor  ac- 
counts, and  to  examine  them  on  written 


interrogatories,  the  Master  taking  down 
the  answers."  Bellows  v.  Stone,  IS  N. 
H.  480;  see  Reed  v.  Jones,  8  Wis.  421. 
The  parties  should  not  put  in  their  general 
bo'iks  of  account.  Reed  v.  Jones,  supra; 
Turner  v.  Hughes,  1  Busbee  Eq.  (N.  C) 
116.  And  it  is  not  good  cause  of  excep- 
tion to  a  Master's  report,  that  he  admitted 
as  evidence  summary  statements  of  part- 
nership accounts  between  the  parties,  as 
prepared  troin  the  paitnership  books  by  a 
person  who  made  them  up  as  the  agent 
of  the  parties,  and  in  their  presence,  at 
the  time  of  the  dissolution  ot  the  firm. 
Turner  v.  Hughes,  supra;  &^&  post,  1249, 
note. 

2  Ante,  p.  1167.  Where  a  party  is  re- 
quired to  bring  in  his  account  before  the 
Master,  under  the  above  rule,  he  must 
bring  in  his  whole  account  and  for  the 
whole  period  for  which  he  is  accountable. 
It  must  also  be  verified  by  the  usual  affi- 
davit, that  the  account,  including  both 
aebts  and  credits,  is  correct;  and  tliat  the 
party  accounting  does  not  know  of  any 
error  or  omis-ion  therein,  to  the  prejudice 
of  any  of  the  other  parties.  Story  v. 
Brown,  4  Paige,  112;  Bellows  v.  Stone, 
18  N.  H.  480.  Where  the  plaintift'  is  an 
accounting  party,  he  is  treated  as  a  de- 
fendant, so  far  "as  taking  his  account  is 
coticerned. 

3  Attorney-General  v.  Lubbock,  1  M.  & 
C.  -264. 
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On  the  account  being  left,  the  usual  warrant  on  leaving,  &c., 
must  be  served,  and  if,  upon  taking  a  copy  of  the  account,  the 
party  calling  for  the  account  is  not  satisfied  with  it,  he  may  exhibit 
interrogatoiies  for  the  examination  of  the  accounting  party,  under 
the  direction  of  the  Master. 

The  account  ha^ang  been  taken  in,  and  the  party,  if  necessary, 
examined,  a  charge  must  then  be  carried  in  by  the  party  conduct- 
ing the  inquiry.^  This  charge  ^  is  usually  a  transcript  of  so  much 
of  the  debtor  and  creditor  account  as  sets  forth  the  receipts,  to 
which  may  be  added  any  additional  items  with  which  it  is  intended 
to  charge  the  accounting  party. 

It  is  to  be  observed  here,  that  although  the  61st  Order  directs 
the  parties  accounting  before  a  Master,  to  bring  in  their  accounts 
in  the  manner  there  prescribed,  it  is  not  always  necessary  to  call 
upon  them  to  do  so.  If  sufficient  appears  from  the  admissions  of 
the  party  to  be  charged,  either  in  his  answer  or  the  schedule  to  it, 
or  in  any  proceeding  in  the  cause,  to  enable  the  account  against 
him  to  be  properly  made  out,  the  party  conducting  the  proceeding 
may  immediately  bring  in  his  charge,  without  calling  for  any  ac- 
count under  the  61st  Order, 

The  charge  being  left,  warrants  "on  leaving"  and  "to  proceed 
on  the  charge  "  are  taken  out,  and  served  on  the  solicitors  of  all 
persons  interested  in  the  account.^  On  the  return  of  the  warrant, 
the  charge  is  compared  with  the  debtor  and  creditor  account,  or 
with  the  answer  or  examination,  or  the  schedules  annexed  to  them, 
put  in  by  the  accounting  party,  and  if  the  charge  is  found  to  ac- 
cord with  them,  it  is  allowed  without  further  evidence.  If  the 
charge  includes  sums  not  admitted  in  the  account  to  have  been 
received,  they  must  be  substantiated,  either  by  evidence  or  by  ad- 
missions in  the  examination  of  the  party  charged,  or  in  his  answer, 
or  the  schedules  thereto.*  The  charge  being  established,  is  marked 
by  the  Master  "  allowed."  ^ 

It  may  be  mentioned  here,  that  a  party  conducting  an  account 
before  the  Master  is  not  limited  to  one  charge.  If,  after  his  charge 
is  allowed,  he  discovers  other  items,  with  which  the  accounting 
party  is  chargeable,  he  may  either  amend  his  charge,  or  carry  in 
a  further  charge,  and  this  he  may  do  as  often  as  may  be  necessary.® 
In  Napier  v.  Staples^  in  Ireland,  imder  a  decree  for  an  account, 
the  plaintiff  had  examined  the  defendant  on  three  successive  sets 
of  interrogatories,  and  had  filed  a  charge,  which  he  amended  three 
times,  and  had  then  sued  out  a  commission  and  examined  wit- 
nesses.    He  afterwards  filed  a  further  chai'ge,  and  after  various  de- 


Ch.  XXIX. 

§1- 


Subsequent 
examination. 


Charge. 


Where  no 
debtor  and 
creditor  ac- 
count has 
been  brought 


Proceeding 
upon  the 
charge. 


Further 
cliarge. 


May  be 
brought  in  as 
often  as  nec- 
essary. 


1  2  Smith,  115. 

2  As  to  the  nature  of  a  charge,  see  ante, 
p.  1199. 

8  See  ante,  p.  1149. 


4  See  2  Smith,  116. 

5  Bennett,  84. 

6  See  Copeland  v.  Crane,  9  Pick.  73. 

7  1  Moll.  928. 
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Account  to 
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time  of  re- 
port. 


lays,  ap]>lied  to  the  Master  of  the  Rolls  for  liberty  to  file  a  sixth, 
which  was  refused ;  but  upon  appeal,  the  Lord  Chancellor,  Sir  A. 
Hart,  gave  him  leave  to  file  it,  observing  :  "  I  am  not  aware  that 
there  exists  any  rule,  such  as  has  been  assumed,  that  in  taking  the 
account,  a  uniform  series  of  proceeding  is  to  be  followed,  —  a 
charge,  discharge,  and  examination,  and  the  subject  is  then  drop- 
ped." .  .  ,  "  It  is  not  the  course  in  England,  to  comprise 
every  thing  in  the  first  charge  ;  on  the  contrary,  in  the  majority  of 
cases,  the  plaintifi",  after  he  has  brought  in  his  charge,  looks  to  the 
examination  of  the  defendant  to  furnish  him  with  further  items ; 
the  Coxirt  always  taking  care,  and  this  is  the  true  principle,  to  in- 
demnify the  opposite  party,  and  to  guard  against  vexatious  irregu- 
larity, by  making  the  party  pay  all  the  costs  incurred  through  his 
irregularity  or  delay."  His  Lordship  afterwards  said:  "I  do  not 
lay  any  stress  upon  the  point,  whether  the  plaintifi"  knew  of  the 
existence  of  this  item  or  not ;  I  think  that  is  not  material.  Equity 
would  not  deserve  the  name,  if  it  acted  on  a  form  to  shut  out  a 
just  claimant,  because  he  came  late,  whether  his  doing  so  was 
optional  or  involuntary.  But  the  same  equal  justice  that  admits 
the  plaintifi''s  further  charge,  gives  the  defendant  a  further  oppor- 
tunity to  discharge  himself,  and  the  order  must  be  so.  The  de- 
fendant must  have  an  opportunity  of  explaining  his  case,  by  evi- 
dence, and  his  denial  of  the  receipt  of  this  sum,  by  affidavit,  will 
have  very  great  weight  in  determining  it."  -^ 

It  may  be  stated  here,  that  it  is  the  constant  practice  of  the 
Court,  in  decrees  against  a  mortgagee,  or  against  an  executor  to 
account,  to  direct  it  without  future  words  ;  and  yet,  if  the  person 
decreed  to  account  receive  any  thing  subsequent  to  the  decree,  it 
may  be  inquired  into  before  the  Master,  and  the  defendants,  in 
such  case,  must  bring  the  sums  so  received  to  account ;  ^  the  con- 
sequence of  this  rule  is,  that  in  decrees  of  'this  nature,  the  practice 
generally  is,  where  the  matter  has  been  long  pending  in  the  Mas- 
ter's office,  since  the  first  charge  against  the  accounting  party  was 
brought  in,  to  examine  again,  upon  interrogatories,  just  before  the 
Master  is  prepared  to  make  his  report  ;  and  then,  if  it  appears  that 


1  1  Moll.  231. 

2  BuUtrode  r.  Bradley,  3  Atk.  582;  =ee 
also  Bell  V.  Read,  ih.  592.  The  account 
remains  open  down  to  the  time  of  the 
report.  Holabird  v.  Burr,  17  Conn.  563, 
564;  Smiths  Brush.  11  Conn.  366;  Roii- 
iii=on  V.  Bland,  2  Burr  1086.  And  in 
Massachusetts,  on  a  bill  in  i-^quitv  to  re- 
deem, the  account  of  the  mortgagee  is  to 
be  made  up  of  the  am'mnt  due  at  the  time 
of  the  decree  for  redemption.  Adams  v. 
Brown,  7  Cush.  223,  224;  Mann  v.  Rich- 
ardson, 21  Pick.  355;  Stewart  v.  Clark,  11 
Met.  384;  ante,  999,  note. 


Where  the  mortgagee  has  received  rents 
between  the  report  and  time  for  payment, 
though  default  was  made,  there  must  be  a 
further  order  for  account  and  new  day  for 
pavment.  See  Aiden  v.  Foster,  5  Beav. 
592;  Ellis  v.  Griffiths,  7  Beav.  83;  Bu- 
channan  v.  Greenway,  12  Benv.  355;  (iar- 
lick  V.  .Jackson,  4  Beav.  154.  But  it  is 
otherwise  where  the  mortgngee  merely  re- 
ceives rents  after  default  on  the  daj-  fixed 
for  payment.  Constable  v.  Hawick,  1 
Seatonon  Dec.  (3d  Eng.  ed.)  394. 
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he  has  received  any  thing  subsequent  to  his  last  examination,  to    Ch.  XXIX. 

carry  in  a  further  charge  ;  so  as  to  bring  down  the  account  to  the   ^ ^ — ^ 

time  when  the  Master's  report  is  made. 

Any  party  who  is  dissatisfied  with  the  account  may  enter  into 
evidence  to  show  that  the  accounting  party  has  received  more  than 
he  has  admitted  by  his  account ;  but,  in  such  case,  he  must  give 
notice  thereof  to  the  accounting  party  ;  stating,  so  far  as  he  is  able, 
the  amount  sought  to  be  charged,  and  the  particulars  thereof,  in  a 
short  and  succinct  manner.^  He  may  also  cross-examine  the  ac- 
counting party  upon  his  account ;  but  he  must  give  him  notice  of 
the  parts  to  which  the  cross-examination  will  be  directed.^  The 
accounting  party  may  be  ordered  to  produce  all  documents  in  his 
custody,  possession,  or  power,  at  the  cross-examination,  although 
there  is  an  existing  order  for  their  production  elsewhere.^ 

When  the  ordinary  administration  accounts  have  been  directed, 
and  a  particular  part  of  the  estate  cannot  be  traced,  an  application 
to  charge  the  personal  representative  with  it  cannot  be  entertained, 
unless  it  can  be  proved  that  it  was  received  by  him :  such  an  ap- 
plication being  in  the  nature  of  a  charge  of  wilful  default.* 

If  any  question  arises  as  to  the  principle  on  which  the  accounts 
should  be  taken,  an  application  may,  it  seems,  be  made  by  naotion 
for  the  directions  of  the  Court  on  the  subject ;  ^  or  the  opinion  of 
the  Judge  thereon  may  be  obtained,  according  to  the  present  Eng- 
lish practice,  on  an  adjournment  to  him  in  Chambers.  If  necessary, 
the  Court  or  Judge  may  obtain  the  assistance  of  accountants,  mer- 
chants, or  other  scientific  persons  :  and  act  on  their  certificate.^ 

When  the  charge  has  been  allowed,  the  accounting  party  must  Discharge, 
carry  in  his  "  discharge."  ^     If  he   does  not  do  so  within  a  rea-  ^Wparty^ 
sonable  time  after  the  charge  has  been  allowed,  the  party  conduct-   in  his  dis- 
ing  the  account  must  take  out  and  serve  upon  him  a  warrant,  charge. 
underwritten  "  at  which  time  the  said  A.  B.  is  to  bring  in  his  dis- 
charge," &c.     This  warrant  is  peremptory,  and  if  it  is  not  obeyed, 
or  the  accounting  party  does  not  appear  and  crave  further  time, 
the  Master  may  proceed,  if  otherwise  in  a  situation  to  do  so,  to 
make  a  report,  without  the  discharge,  charging  the  defendant  with 
the  whole  amount  of  the  charge  as  allowed.^ 

This  discharge  is  usually  a  transcript  fi'om  the  payments  he  has   Form  oL 

1  Ord.  XXXV.  34.  ^  Robertson  v.  Noiris,  1  Giff.  428. 

2  Wormsley  v.  Sturt,  22  Beav.  398;    Re  6  15  &  16  Vic.  c.  80,  §  42. 

Lord    Lord  v.  Lord,  L.  R.  2  Eq.  605;  12  7  And  so  if  a  plaintiff  carries  in  a  further 

Jur  N.  S.  608,  M  R.  charEre,  or  an  Amended  chnrge,  the  liefend- 

3  Wonnsley'v.  Sturt,  22  Beav.  398.  As  ant  must  have  an  opportunity  of  carrying 
to  the  examination  of  an  accounting  party  ■  a  further  discharge,  and  of  explaining  his 
on  interro<'atories,  .see  ante.  1223  et  seq.  case  by  evidence.     See  Napier  v.  Staples^ 

4  ShuttFeworth   v    Bristow,    12    VV.    R.  1  Moll.  928. 

40,  V.  C.  K.;  see  Whittle  v.   Henning,  2  8  2  Smith,  121. 

Beav.  396;    Hutton  v.  Rossiter,  7  De  G., 
M.  &  G.  9. 
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Ch.  XXIX. 

§1- 


Impertinence 
in. 

How  pros- 
ecuted. 


How  account 
substan- 
tiated. 


Where 
voucher  is 
objected  to. 


Vouchers 
must  be  pro- 
duced, al- 
thouffh  items 
stated  in  de- 
fendant's 
answer, 
which  lias 
not  been  re- 
plied to. 


made,  as  stated  either  in  his  debtor  and  creditor  account,  or  in  his 
answer  or  examination,  or  the  schedules  attached  to  them,  and  a 
warrant  on  leaving  and  to  proceed  should  be  taken  out  upon  it 
and  served  in  the  usual  manner.  A  discharge,  as  well  as  any 
other  matter  before  the  Master,  may  be  the  subject  of  an  examina- 
tion for  impertinence.^  The  accounting  party  is  bound  to  use  all 
due  diligence  in  obtaining  and  attending  warrants  to  vouch  his 
discharge ;  or  the  party  interested  in  the  account  may  take  out 
warrants  to  compel  his  attendance  for  that  purpose  ;  ^  and  if,  upon 
the  return  of  such  warrants,  the  party  does  not  attend  and  pro- 
ceed, or  account,  to  the  Master's  satisfaction,  for  his  not  proceed- 
ing, the  Master  will  disallow  the  discharge,  or  such  part  of  it  as 
the  party  has  omitted  to  support.  The  Master,  however,  will,  if 
he  sees  the  party  anxious,  and  that  he  does  his  best -to  support  his 
discharge,  afford  him  every  indttlgence,^  and  in  Hidifer  v.  O' Brien^^ 
where  an  executor  was  unable  to  produce  sufficient  evidence  before 
the  Master  in  support  of  his  discharge,  the  Master,  in  his  I'eport, 
stated  the  payments  insisted  upon  in  the  discharge,  and  that  he 
had  not  allowed  them,  as  no  sufficient  evidence  had  been  produced 
before  him  to  warrant  that  allow^ance,  hut  that  he  had  received 
them  as  a  claim,  and  an  exception  to  his  report  was  overi'uled. 

The  account  is  vouched,  by  the  production  of  the  proper  vouch- 
ers, such  as  receipts,  &c.,^  which  documents,  when  produced,  are 
marked  either  by  the  Master  or  his  clerk,  with  the  initials  of  his 
name,  as  a  token  of  his  inspection  or  allowance  of  them.  It  seems 
that  the  vouchers  will  be  admitted  as  evidence  of  the  payment  of 
the  sums  therein  specified,  and  credit  given  to  the  accounting 
party  in  the  account,  unless  the  other  side  shows  some  reasonable 
ground  for  impeaching  the  vouchers ;  ®  but  that,  if  any  party  ob- 
jects, the  affidavit  or  oral  evidence  of  the  person  who  received  the 
money  is  required ;  and  if  this  cannot  be  had,  then  proof  must  be 
given  of  his  signature  to  the  voucher.' 

The  necessity  for  producing  the  proper  vouchers  in  support  of 
the  discharge,  is  not  removed  by  the  circumstance  of  the  defend- 
ant's answer,  in  which  the  items  are  sworn  to,  not  having  been 
replied  to ;  although,  in  other  cases,  an  answer  which  has  not  been 
replied  to,  is  to  be  taken  as  true.  The  Master  must,  nevertheless, 
require  the  vouchers  to  be  produced.* 

1  Price  V.  Shaw,  2  Cox,  184. 

2  Bennett,  85. 
8  2  Smith,  121. 
4  3  Mad.  43. 
6  As   to   proof  by  entries   miule   by  a 

party  in  his  books  of  accou  it,  confirmed 
by  his  oath,  according  to  the  practice  of 
manv  of  the  States,  see  1  Green).  Ev. 
§§  lis,  119,  and  notes;  1  U  S  Dig.  51  et 
seq.,  Accounts,  §  5,  pi.  112,  &c. ;  Callender 
V.  Colgrove,  17  Conn.  1. 


6  Earl  of  Lonsdale  v.  Wonlsworth,  28th 
May,  1789;  cited  Bennett,  85. 

■^  Bingham  v.  Lady  Cliinmnrris,  2  Moll. 
20.  In  accounting  before  the  Master,  the 
oath  of  the  party  should  not  be  received  to 
support  charges,  which,  from  their  nature, 
admit  of  full  pr^of.  Harding  v.  Hamiy, 
11  Wheat.  103. 

*  Davenport  V.  Davenport,  1  Sim.  512; 
see  Doody  V.  Pierce,  9  Al'en,  141;  Cope- 
land  V.  Crane,  9  Pick  73.     If  the  bill  re- 
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It  may  be  mentioned  here,  that  the  ordinary  course  of  proceed- 
ing upon  discharges  in  the  Master's  office,  is  by  affidavit;  and 
thjough,  in  strictness,  in  cases  where  infants  are  concerned,  all 
evidence  should  be  upon  examination  by  interrogatories,  yet  still, 
as  we  have  seen,  if  the  solicitor  for  the  infant  acquiesces  in  the 
reception  of  affidavits,  the  infant  will  be  bound  by  it.  In  a  case 
in  Ireland,  before  Sir  A.  Hart  L.  C.,^  where  an  infant  was  inter- 
ested, an  order  appears  to  have  been  -made  by  his  Lordship  to 
restrain  the  defendant,  who  was  an  executor,  from  issuing  a  com- 
mission to  examine  witnesses  in  aid  of  his  account,  and  he  was 
ordered  to  verify,  by  affidavit,  the  several  vouchers  on  which  he 
sought  credit. 

All  vouchers  produced  before  a  Master  must  be  stamped  with 
the  proper  stamp  applicable  to  the  instrument,  otherwise  they  will 
be  rejected. 

Should  any  item  occur,  which  cannot,  at  the  moment  be  satis- 
factorily explained,  or  the  voucher  for  it  produced,  it  is  marked 
as  a  queried  item,  for  further  inquiry :  and  should  there  be  any 
such  item  remaining  when  the  others  are  disjiosed  of,  a  warrant  is 
obtained  and  served  by  the  plaintiff's  solicitor,  and  underwritten, 
"  to  proceed  on  the  queried  items  in  the  defendant's  discharge ;  " 
on  the  attendance  upon  which,  such  explanation  as  may  be  given, 
and  the  evidence  adduced,  in  support  of  the  queried  item,  is  dis- 
cussed and  read.^  If  the  accounting  party  does  not  attend  and 
support  the  queried  items,  or  crave  further  time,  the  whole  of  such 
items  may  be  disallowed  by  the  Master,  or  he  may  direct  a  further 
warrant  to  be  taken  out  to  give  the  party  an  oppoi'tunity  of  setting 
himself  right  before  he  proceeds  to  disallow  the  payment.^ 

Although,  strictly  speaking,  every  payment  insisted  upon  in  the 
discharge,  where  it  amounts  to  forty  shillings  and  upwards,  mi;st 
be  established  by  a  proper  voucher,  sums  under  forty  shillings  may 
be  substantiated  by  the  oath  of  the  accounting  party  provided  that 
in  his  account,  he  mentions  to  whom,  for  what,  and  when  the 
amounts  were  paid.^  This  rule  appears  to  have  been  adopted  from 
analogy  to  the  rule  at  Law  in  accounts  ;  and  as  it  is  not  sufficient 


quires  the  defendant  to  state  an  account 
between  the  parties,  the  account  so  stated 
is  responsive  to  the  bill.  Bellows  v.  Stone, 
18  N.  H.  465. 

1  Young  iJ.  Rej-nolds,  2  Moll.  21,  n. 

2  Bennett,  85. 

8  2  Smith,  132,  8d  ed. 

4  Anon.,  1  Vern.  283;  Marshfield  v. 
Weston,  2  Vern.  176;  Binahani  v.  Liidy 
Claninorris,  1  Moll.  20;  Everard  v.  War- 
ren, 2  Chn.  Ga.  249;  but  although  a  de- 
fendant in  account  shall  be  discharged  by 
his  oath  of  sums  under  40^.,  a  party  shall 
not,  by  way  of  charge,  charge  another 
party  so.  Ibid;  see  also  Marshtield  v. 
Weston,  2  Vern.  176.     In  Whicherley  v. 


VVhicherley,  1  Vern.  470,  the  Court  having 
been  informed  that  the  course  of  the  Court 
was,  that  an  accountant  was  to  be  al- 
lowed, on  his  own  oath,  all  sums  not  ex- 
ceeding 40s.  each,  so  as  the  whole  sum 
was  not  above  100/.,  declared  the  rule 
seemed  very  unreasonable,  and  would 
consider  how  to  rectify  it.  In  Remsen  v. 
Reinsen,  2  John.  Cli.  501,  it  is  remarked 
by  Chancellor  Kent,  "  It  is  understood  to 
be  the  settled  course  of  the  Court,  that 
upon  the  defendant  accounting  before  the 
Master,  he  is  to  be  allowed,  on  his  own 
oath  being  credible  and  uncontradicted, 
sums  not  exceeding  forty  shiilin^s  each; 
but  then  he  must  mention  to  whom  paid^ 


Ch.  XXIX. 

§1. 


Affidavits. 


Infants  inter- 
ested. 


Voucher 
must  have 
proper  stamp. 

Queried 
items. 


Warrant  to 

proceed 

upon. 


Where  sums 
are  under 
forty  shil- 
lings, no 
voucher  nec- 
essary. 
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Ch.  XXIX. 

§1- 


Effect  of 
charging  de- 
fendant, by 
means  of  an 
account  con- 
taining a  dis- 
charge. 


at  Law  that  the  party  should  swear  to  his  behef  only  that  the 
money  has  been  paid,  but  he  must  swear  to  the  fact ;  so,  in  ac- 
counts under  decrees  in  Equity,  it  is  not  sufficient  to  swear  that 
he  believes  he  paid  the  money,  but  he  must  peremptorily  swear 
to  the  fact.' 

But  althouoli  it  is  the  general  rule  that  every  item  in  a  dis- 
charge, of  forty  shillings  and  upwards,  must  be  supported  by  a 
proper  voucher,  there  are  .cases  in  which  a  party  has  been  allowed 
to  discharge  himself  by  other  means  than  the  ordinary  vouchers ; 
thus,  where  the  evidence  produced  to  charge  an  accounting  party, 
consists  of  entries  in  books  kept  by  the  party  himself,  the  party 
has  a  right  to  make  use  of  entries  in  the  same  book  in  support  of 
his  discharge.^  And  so,  if  a  paper  is  produced  by  one  of  the  par- 
ties from  which  he  takes  his  e^ddence  to  charge  the  accounting 
party  the  same,  paper  may  be  read  by  the  other  party,  by  way  of 
discharge;^  thus  where  an  account  flirnished  by  a  party  befoi'e 
any  suit  instituted,  is  produced  to  charge  him  with  the  items  on 
the  debit  side,  he  is  entitled  to  resort  to  the  credit  side  in  support 
of  his  discharge.'* 

This  rule  is  adopted,  in  Equity,  from  analogy  to  the  rule  at 
Law,  which  provides,  — "  that  if  to  prove  a  debt,  it  be  sworn 
that  the  defendant  confessed  it,  but  withal  said  at  the  same  time 
that  he  paid  it,  his  confession  shall  be  valid  as  to  the  payment,  as 
well  as  that  he  owed  it."  ^ 


for  what,  and  when,  and  he  must  swear 
positively  to  the  fact,  and  not  as  to  belief 
only,  and  the  whole  of  the  items  so  estab- 
li^^hed  must  not  exceed  a  hundred  pounds; 
and  the  defendant  cannot,  bj'  way  of 
chnrpfe,  charge  nnother  pers'm  in  this  way. 
The  forty  shillings  sterling  was  the  sum 
established  in  the  early  history  of  the 
Court,  and  perhaps  twenty  dollars  would 
not  now  be  deemed  an  unrciisonable  sub- 
stitute." Tlie  Revised  Statutes  of  New 
York  have  fixed  the  sum  at  twentv  dollars 
for  such  cases  in  the  settlement  of  the  ac- 
counts of  executors  and  administrators. 
But  such  allowances  are  not  in  the  whole 
to  exceed  five  hundred  dollars,  for  pay- 
ments in  behalf  of  any  one  estate.  2  Rev. 
Stat.  92.  §  55.  It  has  been  decided  in 
Maine,  at  Law,  that  the  books  of  a  party, 
accompanied  by  his  oath,  are  not  suffi- 
cient proof  of  a  charge  of  twenty-six  dol- 
lars in  money;  the  sum  of  fortv'shillings, 
or  six  dollars  and  sixty-seven  cents  is  the 
extent  that  Courts  have  permitted  to  be 
proved  in  this  way.     Dunn  i'.    Whitney, 

1  Fairf  9.  So  held  also  in  Mns«achusetts. 
Union  Bank  i'.  Knapp.  3  Pick.  109;  Burns 
V.  Fav.  14  Pick.  8;  Hailev  v.  Blanchard, 
12    Pick.  166;    see  Cogswell  v.   Dolliver, 

2  Mass.  217;  Prince  v.  Smith,  4  Mass. 
455;  Craven  v.  Shair  2  Halst.  345; 
Ducoign  V.  Shreppel,  1  Teates,  347;  Case 
V.  Potter,  8  John.  211. 


t  Robinson  v.  Gumming,  2  Atk.  409, 
410.  But  an  executor  or  administrator 
maj'  support  his  discharge  by  swearing  to 
his  belief  that  sums  under  40s.  were  paid 
bj'  his  testator  or  intestate  himself. 

2  Darstxn  v.  Earl  of  Oxford,  1  Eq.  Ca. 
Ab.  10,  pi.  9;  see  post,  1249,  1250;  but  see 
Reeve  V.  Whitmore,  11  .Jur.  N.  S.  722,  V. 
C.  K. ;  2  Dr.  &  Sm.  446. 

3  Carter  r  Lord  Colrain,  Barnardist.  126, 
acknowledged  to  be  correct,  2  B.  &  B. 
386;  see  Method.  Epis.  Church  «.  Jacques, 
3  John.  Ch.  81. 

4  Boardman  v.  Jacks-.n.  2  B.  &  B.  382; 
Morehou«e  v.  Jackson,  13  Jur.  420,  V.  C. 
K.  B. ;  Coward  v.  Coward,  ib  n  In  Jones 
V.  Jones,  4  Hen.  &  M.  447,  it  was  held  by 
Chancellor  Taylor,  that  the  general  rule 
of  law  is,  that  where  you  take  an  account 
of  one  of  the  parties  as  evidence  against 
him,  you  must  admit  it  to  be  evidei.ce  for 
him;  but  this  is  only  so  far  as  the  account 
would  itseU  be  evidence  if  proved  by  other 
means.  See  Waggoner  v.  Gray,  2  Hen. 
&  M.  603;  Jones  v.  Jones,  4  Hen.  &  M. 
447;  Freeland  v.  Cocke,  3  Munf.  352; 
Robertson  v.  Archer,  5  Rand.  319.  This 
last  rule  is  said,  however,  not  to  be  appli- 
cable to  an  executor's  account,  nor  to  any 
case  where  there  is  a  trust  or  confidence. 
Robertson  v.  Archer,  5  Rand.  319;*  see 
note  6,  p.  1229,  n.  (7). 

5  Trials  Per  Pais,  Vol.  2,  363. 
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Upon  this  principle,  it  is  hclrl,  that  where  a  man,  by  his  answer  or 
examination,  admits  that  he  has  received  certain  sums,  which 
sums  he  has  paid,  &c.,  the  discharge  following  in  the  same  sentence^ 
that  will  be  sufficient  to  discharge  him.^  It  must  be  observed, 
however,  that  it  is  necessary,  in  order  to  entitle  the  party, 
charged  by  his  own  answer,  to  read  such  answer  in  support  of  his 
discharge,  that  the  statement  of  the  payment  should  be  in  the  same 
sentence  with  the  admission  of  the  receipt.  If  it  occurs  in  another 
part  of  the  answer  it  cannot  be  made  use  of;  ^  and  it  has  been  held 
that  a  party  charging  himself  in  a  schedule  to  his  answer,  cannot 
discharge  himself  by  another  schedule  to  the  same  answer,  stating 
his  disbursements  ;  ^  a  fortiori^  he  is  precluded  from  discharging 
himself  in  this  way,  by  affidavit.^  And  it  seems  that  it  is  not  only 
necessary  that  the  discharge  should  be  by  the  same  sentence  with 
the  charge,  but  it  must  form,  as  it  were,  one  and  the  same  trans- 
action.^ In  Thompson  v.  Lambe^  Lord  Eldon  said,  "I  am  clearly 
of  opinion,  that  a  person  charged  by  his  answer  cannot,  by  his  an- 
swer, discharge  himself;  nor  even  by  his  examination,  unless  it  is 
in  this  way  :  if  the  answer  or  examination  states  that  upon  a  par- 
ticular day,  he  received  a  sum  of  money,  and  paid  it  over,  that 
may  discharge  him ;  but  if  he  says  that  upon  a  particular  day  he 
received  a  sum  of  money,  and  upon  a  subsequent  day  he  ])aid  it 
over,  that  cannot  be  used  in  his  discharge  ;  for  it  is  a  different 
transaction."  Ui)on  the  same  principle  it  has  been  held,  that  a 
party  charged  with  one  sum  of  money,  cannot  discharge  himself 
by  distinct  independent  items  on  the  other  side  of  the  account.'^ 


Ch.  XXIX. 

§1- 


^  Rid^eway  v.  Darwin,  7  Vcs.  404. 

2  Robinson  v.  Scotney,  19  Ves.  5S2. 

3  Boardman  v.  .Jackson,  2  B.  &.  B.  382. 

4  Ridgeway  v.  Darwin.  7  Ves.  404. 

5  Freeman  v.  Tathain,  5  H;ire,  .32'J,  .340; 
10  Jur.  685;  and  see  East  v.  East,  5  Haro, 
343;  see  Hart  v.  Ten  Eyck,  2  John.  Ch. 
89. 

6  7  Ves.  588. 

T  Robinson  v.  Scotney,  uhi  supra;  see 
Freeland  v.  Cocke,  3  Munf.  352;  .Tones  v. 
Jones,  4  Hen.  &  M.  447;  Waggoner  v. 
Gray,  2  Hen.  &  M.  603.  The  authorities 
on  this  point  were  very  thoroughh'  sifted 
by  Chancellor  Kent  in  the  case  of  Hart  v. 
Ten  Eyck,  2  John.  Ch  .  at  pages  87-98. 
That  was  a  case  in  which  administrators 
were  CMlled  upi'n  to  account.  The  Chan- 
cellor there  arrives  at  the  conclusion  in 
reference  to  this  matter,  that  where  the 
answer  is  put  in  issue,  what  is  confessed 
anw  admitted  need  not  be  proved;  but 
where  the  defendant  admits  a  fact,  and 
insists  on  a  distinct  fact  b}-  way  nf  avoid- 
ance, he  must  jirnve  the  fact  so  insisted  on 
in  defence.  In  the  case  of  Talbot  v.  Rut- 
ledge,  cited  a\id  stated  at  length  in  Blount 
V.  Burrow,  4  Bro.  C.  C.  (Perkins's  ed.)  74, 
75,  Lord  Chancellor  Hardwicke  is  said  to 
have  remarked,  "  In  this  Court  [of  Chan- 


cery] if  a  man  is  to  be  charged  by  a  book, 
or  other  writing,  he  shall  also  be  dis- 
charged, if  the  entries  are  made  for  that 
purpose  therein;  and  so  have  been  many 
cases  relating  to  goldsmiths'  and  mer- 
chants' accounts.  But  what  is  sworn  by 
a  man's  answer  or  examination,  admits  of 
a  different  consideration;  as,  if  a  man  ad- 
mits, by  his  answer,  that  he  received 
several  sums  at  particular  times,  and  in 
the  same  answer  swears  that  he  paid  away 
those  sums  at  other  times  in  discharge,  he 
must  prove  his  discharge,  otherwise  it 
would  be  to  allow  a  man  to  swear  for  him- 
self, and  to  be  his  own  witness."  Chan- 
cellor Kent  cites  this  case  of  Talbot  v. 
Kut ledge,  with  approbation,  in  Hart  v. 
Ten  Eyck,  2  John.  Ch.  89,  90,  so  far  as  it 
refers  to  the  answer  of  a  part}'.  In  the 
case  of  Talbot  v.  Kutledsre,  the  defendant 
was  examined  on  oath,  on  taking  an  ac- 
count before  the  Master,  and  he  acknowl- 
edged the  receipt  of  some  monej-s,  but 
stated  that  he  had  disbursed  them  at  other 
times,  on  account  of  the  concern.  The 
Master  on  this  proof  charged  him  with  the 
receipt,  and  put  him  upon  jiroof  of  the  dis- 
charge, and  Lord  Hardwicke  confirmed 
the  report.  In  another  case  decided  by 
Lord    Hardwicke   (Kirkpatriek   v.   Love, 


Discharge 
must  be  in 
same  sen- 
tgnce  as 
charge ; 


And  form 
part  of  the 
same  trans- 
action. 
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Where  ac- 
count IS  of 
long  stand- 
in4^,  and 
vouchers 
lost. 


Where  one 
executor  has 
paid  over  to 
another. 


It  seems  also,  that,  where  the  account  is  of  long  standing,  the 
Court  will  sometimes  permit  the  accounting  party  to  discharge 
himself  upon  oath,  of  all  such  matters  as  he  cannot  prove  by- 
vouchers  by  reason  of  their  loss.  This  was  done  in  Peyton  v. 
Green^  where,  in  regard  that  the  account  in  question  was  of  twenty 
years'  standing,  it  was  ordered  that  the  defendant  should  prove  his 
account  by  his  own  oath,  so  far  as  he  could  not  prove  it  by  books 
or  cancelled  bonds ;  and  in  Holtscom  v.  Rivers^  a  similar  direc- 
tion was  given,  where  the  account  was  of  fourteen  years'  standing 
only. 

It  appears,  also,  that  if  executors  or  trustees  have  been  led  to 
divest  themselves  of  the  fund,  by  paying  it  over  to  their  co-trus- 
tees or  co-executors,  the  Court  will,  on  a  proper  case,  permit  the 
executor  or  trustee  so  paying  it  over,  to  discharge  himself  by  his 
own  oath,  and  that  it  will  do  this  in  preference  to  pennitting  one 
co-executor  or  trustee  to  exhibit  interrogatories  for  the  examina- 
tion of  the  others.^ 


Amb.  589).  it  appeared  thiit  the  pliiin'ifTs 
hiid  dealings  with  the  defendant,  in  the 
way  of  merchandise,  and  on  a  decree  for 
an  account,  both  purties  were  to  be  exam- 
ined. On  taking  the  account,  the  plain- 
tiffs admitted  the  receipt  of  some  gnods, 
and  in  the  snme  sentence  said,  they  had 
paid  the  defendant  for  them,  and  the  ques- 
tion was  whether  they  were  bound  to 
prove  the  payment.  Lord  Hardvvicke 
lield  not,  as  they  charged  and  discharged 
themselves  m  the  same,  sentence ;  but  tiiat 
it  would  have  been  otherwise,  if  the  dis- 
charge or  voidance  had  been  in  a  different 
sentence.  In  reference  to  these  two  de- 
cisions, Chancellor  Kent  remarks,  "  If 
these  two  decisions  are  correctly  reported, 
I  Ciinnot  undertake  to  reconcile  them;  but 
neither  of  them  applies  to  the  point  how 
fitr  the  answer  will  of  itself  support  a  mat- 
ter set  up  by  way  of  avoidance  or  dis- 
charge. It  appears  to  me  that  there  is  a 
cleiir  distinction  as  to  proof,  between  the 
ansioer  of  the  defendant  ar.d  his  examina- 
tion as  a  witness.  At  any  rate,  the  ques- 
tion how  far  the  matfor  set  up  in  the 
answer  can  avail  the  defendant,  without 
proof,  is  decidedlv  and  rationally  settled." 
Hart  V.  Ten  Eyck,  2  .John.  Ch.  88.  This 
point  was  also  considered  in  Fisler  v. 
Porch,  2  Stockt.  (N.  J.)  243,  248.  249; 
Hutchinson  v.  Tindall,  2  Green  Ch.  (N. 
J.)  357;  see  Beckworth  v.  Butler,  1  Wash. 
224;  Paynes  v.  Coles,  1  Munf  373;  Neal 
V.  Robinson,  8  Humph.  435;  Allender  v. 
Vestrv'  of  Trinity  Church,  3  Gill,  166;  but 
see  Woodcock  v.  Bennet,  1  Cowen,  742- 
748,  and  note  to  page  744,  in  which  it  is 
stated  that  the  decision  of  Chancellor 
Kent,  in  Hart  v.  'I'en  Eyck,  2  John.  Ch. 
87-94,  was  reversed  on  the  point  relat- 
ing to  the  effect  of  an  answer  as  stated 
above.  In  the  same  note  is  Mr.  F-nimet's 
able  argument  in  favor  of  the  appellants 
from  the  Chancellor's  decision.     In  Wood- 


cock V.  Bennet,  in  Error,  1  Cowen,  711,  it 
w:is  held,  that  where  an  answer  to  a  bill 
filed  is  responsive  to  the  bill,  and  within 
the  discovery  sought,  it  is  legal  evidence 
in  all  cases;  and  this,  whether  it  is  a  denial 
of  some  fact  alleged  by  the  plaintiff,  or 
sets  up  a  fact  by  wav  of  avoidance  merelv; 
see  Forsyth  v.  Cl:ir'k,  3  Wend.  643;  Staf- 
ford V.  Bryan,  1  Paige,  239.  See  the  doc- 
trine, as  to  the  effect  of  allegMtions  in  an 
answer  not  responsive  to  the  bill,  stated, 
and  the  authorities  cited,  ante,  843-846,  in 
note  See  also  Thompson  v.  Lambe,  7 
Sumner's  Ves.  587,  Perkins's  note  (6).  In 
reference  to  the  difference  in  effect  be- 
tween the  answer  of  the  defendant  and  his 
examination  as  a  witness,  above  suggested, 
see  Hollister  v.  Barkley,  11  N.  H.  501, 
509,  510,  where  it  is  held  that  the  state- 
ments of  a  party  under  oath  upon  the 
taking  of  an  account,  cannot  have  the 
character  or  effect  of  matter  in  an  answer 
responsive  to  the  bill,  except,  perhaps,  so 
far  as  they  are  answers  to  the  interrog- 
atories of  the  other  partv,  or  explanations 
of  such  answers  See  Bellows  v.  Stone,  18 
N.  H.  465,  472-479.  In  Higbee  v.  B;icoh, 
8  I'ick.  484,  it  was  held,  that  if  an  ailmin- 
istrator,  in  answer  to  interrogatories  in 
the  Probate  Court,  touching  his  account, 
makes  an  admission  tending  to  charge 
himself  with  estate  omitted  in  his  account, 
and  at  the  same  time  states  a  fact  in  his 
discharge,  unsupported  by  proof,  such 
statement  must  be  rejected  as  irrelevant. 
But  see  Neal  v.  Robinson,  8  Humph   435. 

1  1  Cha.  Rep.  146;  1  Eq.  Ca.  Ab.  11 
S.  C. 

2  1  Cha.  Ca.  127 ;  see  also  Turner  v  Cor- 
rey,  6Beav.  515;  Millar  v.  Craig,  6  Beav. 
433;  Kirkman  v.  Booth,  11  Beav.  273;  13 
Jur.  525;  Allfrev  «.  Allfrev,  1  M'N.  &  G. 
87 ;  10  Beav.  353,  355 ;  Caton  v.  Ridout,  15 
Jur.  308,  V.  C.  K.  B. 

3  Dines  v.  Scott,  1  T.  &  R.  358. 
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But  although,  in  the  instances  above  stated,  and  in  many  others,    Ch  XXIX. 

the  Court  has  declared  upon  the  hearing  of  the  cause,  that  in  the    < ^ , 

circumstances  under  which  the  bill  has  been  filed  it  would  apply   Party  cannot 
a  different  rule  of  proof  from  that  which  is  ordinarily  applied;  it   onhis'Swif^ 
is  only  when  such  declaration  forms  part  of  the  order  of  the  Court  oath^without 
directing  the  account,  or  upon  an  order  made  under  special  cir- 
cumstances, that  the  Master  will  be  authorized  to  allow  a  party  to 
discharge  himself  by  his  own  oath,  from  the  sums  proved  to  have 
come  to  his  hands.-^ 

There  are  many  cases  in  which  the  Court  decreeing  an  account.  Where  party 
directs  it  to  be  taken  with  the  admission  of  certain  documents  or  ^ealt  wUh"  ^ 
testimonies  not  having  the  character  of  legal  evidence  ;  thus,^  if  Pl'^P^^Jj^  '^ 
parties  have  been  permitted,  for  a  long  series  of  years,  to  deal  with 
property  as  their  own,  considering  themselves  under  no  obligation 
to  keep  accounts  as  if  there  was  any  adverse  interest,  having  no 
reason  to  believe  the  property  belonged  to  another;  though  it 
would  not  follow,  that,  being  unable  to  give  an  accurate  account, 
they  should  keep  the  property,  yet  the  account  would  be  directed, 
not  according  to  strict  course,  but  in  such  a  manner  as,  under  all 
the  circumstances,  would  be  fit/^     It  is  to  be  observed,  however,  Order  must 
that  it  is  not  for  the  Master  to  decide,  in  such  cases,  as  to  the  pro-  {"^  author^ 
priety  of  departing  from  the  ordinary  course  of  proceeding  :  —  he  Master  to^_^^ 
cannot  do  so  without  the  order  of  the  Court,  and  that  an  order  of  tKsuar^ 
the  Court  to  this  effect  will  not  always  be  made  until  the  difficulty  proofs. 
of  proceeding  in  the  usual  mode  has  become  apparent  upon  an 
attempt  to  pursue  it  in  the  Master's  office  ;  thus,  in  Lupton  v. 
White,^  the  Court  refused  to  make  such  an  order  prospectively,  In  what  cases 
but  gave  liberty  to  either  i)arty,  if  the  Master  in  taking  the  ac-  g^^^*^*^- 
count  should  find  difficulty  as  to  receiving  any  evidence,  to  apply 
to  the  Court  for  directions  upon  that  particular  point. 

It  may  be  mentioned  here,  that  the  Court  will  not  allow  any  ^^^  ^^^^^_ 
thing  in  the  account,  under  the  name  of  general  expenses,  but  the   ance  in  re- 
party  must  name  the  particidars.*     So,  also,  where  a  party  dis-  e?d  ex-^"'' 
charges  himself,  upon  his  oath,  of  sums  under  40s.,  he  must,  in  his  penses,^n- 
affidavit,  mention  unto  whom  paid  and  for  what  and  when.^  specified. 

1  76irf. ;  and  see  M'ciddeford  w.  Austwick,       Gordon  v.   Lewis,   2    Sumner,    143,    U8, 
11  Sim.  209.     Before  the  Statute  of  Mas-       post,  1241. 

sachusetts  making   parties   witnesses,  an  3  15  Ves.  433. 

executor,  though  bound  to  make  oath  <  Anon.,  1  Eq.  Ca.  Ab.  11.  '1  he  al- 
to the  tiutli  anil  correctness  of  his  ac-  lowiuice  of  a  sum  in  gross,  in  an  Jid- 
counts,  and  to  answer  such  specific  in-  ministration  account,  witliout  items  or 
t-rogatories  as  may  be  put  to  him  touch-  explanations,  is  improper.  Swan  V. 
ing  tlie  same,  coukl  not  be  a'lmitted  upon  Wheeler,  4  Day,  137;  see  Field  v.  Hitch- 
his  own  motion,  as  a  compeieut  witness  cock,  14  Pick.  405.  The  items  on  tlie 
generally  to  his  accounts  and  their  items,  credit  side  of  an  account,  in  the  Orphans' 
except  to  support  small  charges,  not  ex-  Court  of  New  Jersey,  may  be  expressed 
ceeduig  forty  shillings,  iiccurding  to  the  in  general  terms.  Liddell  v.  M'Vickar, 
usage  in  Probate  Courts.  Bailey  v.  ti  Haist.  44. 
BlancharJ,  12  Pick.  166.  ^  Anon.,  1  Vern.   283,  ante,  1227,  1228, 

2  SeeLuptouv.  W  lute,  15  Ves.  433-443;  note.  Under  the  present  practice  m  Eng- 
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Ch.  XXIX, 

§1- 


Not  ordina- 
rily deter- 
mined by  the 
Court  in"  the 
first  instance. 


What  are  just 
allowances. 


In  almost  every  decree  directing  accounts  to  be  taken  by  the 
Master,  there  is  inserted  a  declaration  that  "  the  Master  is  to  make 
unto  the  parties  all  just  allowances."^  Under  this  direction,  the 
Master  is  authorized  to  allow  the  parties  such  disbursements  as 
may  appear  to  have  been  fiurly  and  properly  made  by  them.  It  is 
to  be  observed,  that  it  is  not  the  ordinary  course  for  the  Court,  in 
matters  of  this  nature,  to  say,  in  the  first  instance,  what  is  a  just 
allowance ;  but  that  it  generally  leaves  the  determination  as  to 
what  is  to  be  considered  a  just  allowance  to  the  Master,  and  that 
the  Court  is  not  called  upon  to  decide  it  except  upon  excejitions 
to  the  report.^  In  Cook  v.  Gollingridge^  however,  Lord  Eldon, 
under  the  special  circumstances  of  the  case,  made  it  part  of  the 
order  that,  as  to  such  part  of  the  allowance  as  should  be  claimed 
and  objected  to  before  the  Master,  he  was  to  state  his  reasons  for 
allowing  or  disallowing  the  same.* 

With  respect  to  what,  by  the  practice  of  the  Court,  may  be  con- 
sidered as  just  allowances,  that  must  depend  very  much  upon  the 


land,  the  Court  is  expressly  nuthorized,  in 
any  case  where  auj'  account  is  required  to 
be  talceii,  to  give  such  special  directions  (if 
any)  as  it  m;iy  think  tit  with  respect  to  the 
mode  ill  which  the  account  sliould  be  taken 
or  vouched;  either  by  the  decree  or  order 
directing  such  account,  or  by  any  subse- 
quent order  or  orders;  upon  its  appearing 
to  the  Court  that  the  circumstances  of  tiie 
case  are  sucli  as  to  require  ?uch  specml 
directions;  and  partieuliriy  the  Court 
may,  in  cases  where  it  shall  thinli  fit  to  do 
so,  direct  that,  in  taking  the  account,  tlie 
books  of  account  in  which  the  accounts 
required  to  be  taken  have  been  kept,  or 
any  of  them,  shall  be  taken  us  prima  Jade 
evidence  ol  tlie  truth  of  the  matters  therein 
contained;  witli  liberty  to  the  parties  in- 
terested to  take  such  objections  thereto  as 
thej-  may  be  advised.  15  &  16  Vic.  c.  86, 
§  54;  see  Ewart  v.  Williams,  7  De  G.,  M. 
&  G.  68;  1  Jur.  N.  S.  409,  3  Drew.  21. 
The  above  provisions  do  not  authorize  any 
substantial  variation  of  a  decree  previously 
made.  Nelson  v.  Bootli,  3  De  G.  &  J. 
119;  5  Jur.  N.  S.  2b;  see  Ogden  v.  Bat- 
tams,  1  .lur.  N.  S.  791,  V.  C.  W.;  Sleight 
V.  Lawsoii,  3  K.  &  J.  292.  In  geneial, 
such  special  directions  should  be  given 
only  where,  from  the  loss  of  vouchers  or 
any  other  ciuse,  the  accounts  cannot  be 
taken  in  the  ordinary  way;  and  should 
not  be  given  wliere  tlie  ordinary  evidence 
can  be  had,  or  merelv  to  save  expense. 
Lodj;e  v.  Pritchar.l,  3  De  G.,  M.  &  G.  906; 
Ewart  V  Williams,  w6t  supra;  Morgan  v. 
Higgins,  1  Gitf.  270,  283;  see  Coleman  v. 
Meller.-h,  2  M'N.  &  G.  309.  Special  di- 
rections as  to  the  manner  of  taking  ac- 
counts, and  receiving  books  of  account,  as 
prima  facie  evidence,  should  not,  m  gen- 
eral, be  given  at  the  hearing;  but  by  the 


Judge,  in  the  course  of  the  proceedings 
under  the  reference.  See  Attorney-General 
r.  Attwood,  9  Hare  A|).  56  n.,  Seton,  99; 
Ogden  V.  Battams,  1  Jur.  N.  S.  291,  V.  C. 
W.;  Sleight  v.  Lawson,  3  K.  &  J.  292; 
Ewart  V.  Williams,  3  Drew.  21;  Stewart 
V.  Pollard,  Seton,  105,  106. 

1  Seton  on  Decrees,  42.  But,  under  the 
present  practice  in  England,  in  taking  any 
account  directed  by  a  decree  or  order,  all 
jusc  allowances  will  be  made,  without  any 
direction  tor  that  purpose  in  the  decree  or 
order.  Ord.  XXIU.  16;  Blackford  v. 
Davis,  L.  K.  4  Clia.  Ap.  307. 

'^  Brown  v.  Detestet,  Jac.  284-294;  see 
Pevton  V.  Smith,  2  Dev.  &  Bat.  325; 
Wright  V.  Wright,  2  M'Cord  Ch  195; 
Adams  v.  Brown,  7  Cush.  220;  Keed  v. 
Reed,  10  Pick.  398;  Boston  Iron  Co. 
V.  King,  2  Cush.  405,  406;  Sparhawk  v. 
Wills,  5  Gray,  423;  Howe  v.  Russell,  36 
Maine,  115 ;  Ashmead  v.  Colby,  26  Conn. 
289,  312,  313.  Instances  are  not  wanting 
where  the  decree  ordering  the  account  to 
be  taken  has  directed  t.fie  allowance  of 
particular  items.  See  Smith  v.  Wilkinson, 
21  Newl.  Ch.  Pr.  335;  Consequa  v.  Tan- 
ning, 3  John.  Ch.  690.  But  the  more 
modern  cases  would  seem  to  exclude  these 
directions  as  to  what  items  of  the  accounts 
should  or  should  not  be  allowed.  Still 
the  Court  must,  it  should  seem,  settle  the 
construction  and  effect  of  agreements  be- 
tween the  parties,  by  which  their  mutual 
dealings  were  regulated,  and  by  which, 
consequently,  the  account  must  be  con- 
trolled. Hudson  V.  Trenton  Locomotive 
&  Machine  Maimf.  Co.,  1  C.  E.  Green, 
475,  477;  Sharp  v.  Morrow,  6  Monroe, 
300. 

3  Jac.  607. 

4  lb.  625. 
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circumstances  of  each  case  ;  ^  it  is,  however,  a  settled  rule  that    Ch.  XXIX. 

whatever  a  trustee  or  personal  representative  has  expended  in  the   v  _       ' ■ 

fair  execution  of  his  trust,  may  be  allowed  him  in  jiassing  his  ac-  Expenses 
counts ;  thus,  where  the  decree,  in  a  suit  by  residuary  legatees,  fe^e'|„''^exec-" 
directed  an  account  to  be  taken  of  the  personal  estate  of  a  testator,  utor. 
and  of  his  debts  and  funeral  expenses^  and  the  personal  estate  was 
ordered  to  be  applied  in  payment  of  the  debts  and  funeral  expenses 
in  a  course  of  administration,  and  the  Master  allowed  payments  in   ^^j^^"^^ 
discharge  of  legacies,  it  was  held,  that  the  payment  of  legacies,  in 
such  an  account,  was  the  subject  of  a  just  allowance,  as  the  plain- 
tiff could  be  entitled  to  nothing  until  the  legacies  were  paid.^     So   Costs, 
where  a  trustee,  in  the  fidr  execution  of  his  trust,  has  expended  expense's *ot 
money  by  reasonably  and  properly  taking  opinions  and  procuring  trustee. 
directions  necessary  to  the  due  execution  of  his  trust,  he  is  en- 
titled, not  only  to  his  costs,  but  to  his  charges  and  expenses,  under 
the  head  of  just  allowances ;  ^  and  he  may  also  be  allowed  the 
costs  of  litigation  conducted  by  him  strictly  as  trustee  ;  and  al- 
though such  costs  may  not  have  been  allowed  him  in  the  suit  in 
which  they  were  incurred  :  *  he  will  not,  howevei",  be  allowed  the 
costs  of  unsuccessful  litigation   which  he  has  imprudently  com- 
menced.^    The  next   friend  of  an   infant   is  also  entitled   to  his  Charges  and 
charges  and  expenses ;   for   as   the   infant   himself  cannot   incur  next'^eud 
charges  and  expenses,  if  they  cannot  be  claimed  as  just  allowances,  of  infant. 
and  the  next  friend  is  to  be  at  the  whole  expense  of  the  infant 
beyond  his  costs,  persons  will  deliberate  before  they  accej^t  the 
office.® 

The  expenses  of  a  sale  may  also  be  allowed,  under  the  head  of  Expenses  of 
just  allowances  ; ''  and  a  widow,  who  was  trustee  for  her  son,  of  the  ^^''^' 
real  estate,  whereof  she  was  dowable,  was  allowed,  in  accounting  wife's  dower. 
for  the  rents  and  profits,-  to  retain  so  much  thereof  as  she  was 
entitled  to  for  her  dower,  under  the  head  of  just  allowances.^ 

But  although  an  executor  or  trustee  is  of  course  entitled,  under  Trustees  and 
the  head  of  just  allowances,  to  have  all  the  reasonable  expenses  entTtreciTo""*^ 
he  may  have  incurred  in  the  conduct  of  the  trust,  he  is  not  entitled  compensation 
to  any  compensation  for  personal  trouble  and  loss  of  time.^     Tliis  time"-""  *^ 

^  See  Blackford  v.  Davis,  L.  K.  4  Cti.  ^  Fearns  v.  Young,  10  Ves   184. 

Ap.  304,  307,  308.  7  Crump  v.  Biiker,  18  Yes.  285. 

^  Nightingale  v.  Lawson,  1  Cox,  23.  8  Graham  v.  Graham,  1  Ves.  262. 

8  Fearns  »  Young,  10  Ves.  184;  Attor-  ^  Kobin.-on   v    Pett,   3  P.    Wms.    249; 

ney-Gei.eral  r.  Ma3or  of  Nnrwicii,  2  M   &  Scattergood  v.  Harrison, Mos.  128;  Brock- 

C.  406,  424;  1  Jur.  398;  Allen  v.  Kobbins,  sopp  u    Barnes,  5  Mad.   90;  Marshall  v. 

7  R.  1.  33,  40;    see  Wham  v.  Love,  Rice  H'.ll.nvay,  2   Swanst.   432,  453;    see   .Mc- 

Eq.  51;  The  Bank  v.  Trapier,  2  Hill  Cli.  Worter  v.   Benscm,  1  Hopk    28;  Manning 

26;  Pettilx.nev.  Stevens,  15  Conn.  19.  v.   Manning,    1   John.  Ch.  547;    Green  v. 

*  Graham  v.  Wickham,  11  Jur.  N.  S.  Winter,  ib.   27.      But  compensation  is  in 

168;  13  \V.  R.  396,  L.  JJ.;  2  De  G.,  J.  &  general  provided  tor  executors  nn<\  trus- , 

S.  497.  tees   in  the    United   States.       See    Toller 

6  Chambers  v.   Smith,  2   Coll.  742;   11  Executors  (4th  Am.   eil.),  456,  note  (1); 

Jur.    359,    L.   C;    S.   C.    nam.    Smith   v.  2  Williams,   Ex.  and  Adni.  (2d   Am.  ed.) 

Chambers,  2  Phil.  221.  1316;    note;    Carrol   i'.    Connel,    2   J.    J. 
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Ch.  XXIX. 
§1- 


even  where 
executor  has 
acted  as 
commission 
agent  for 
testator. 


Exceptions. 


rule  applies  especially  where  an  executor  has  an  express  legacy  for 
his  pains ;  nor  will  it  alter  the  case,  that  the  executor  has  renounced 
and  yet  is  assisting  to  the  executorship ;  even  though  it  appears 
that  he  has  deserved  something,  and  benefited  the  trust  to  the 
prejudice  of  his  own  affairs.^  And,  even  where  an  executor  had 
acted  as  a  commission  agent  for  a  testator,  in  his  Ufetime,  under  a 
power  of  attorney,  and  was  held  entitled  on  an  account  to  the 
usual  commission  on  his  agency,  prior  to  the  death  of  the  testator, 
he  was  not  allowed  to  charge  commission  on  the  business  trans- 
acted subsequently  to  his  death.^  The  same  nile  has  been  extended 
to  solicitors  and  attorneys,  who,  in  the  character  of  executors  and 
trustees,  are  not,  unless  authorized  by  the  instrument  creating  the 
trust,^  allowed  any  professional  charge,  or  remuneration  for  loss  of 
time  or  other  emoluments,  but  only  such  charges  and  expenses, 
actually  paid  by  them  out  of  pocket,  as  the  Master  may  find  to 
have  been  properly  incurred  and  paid  ;  *  and,  in  tlie  taxation  of 
costs,  the  Master  will,  without  any  special  order,  disallow  all  other 
costs  claimed  by  them.^  A  solicitor  will,  however,  be  alloAved  his 
costs  where  he  acts  as  the  solicitor  for  other  parties  is  the  cause  ; 


Marsh.  205;  Wri-ht  v.  Wright,  2  M'Cord 
Ch.  19.5;  Tal  aferro  v.  Minor,  2  Call,  190; 
Triplett  r.  J.imeson,  2  Muiif.  242;  Caven- 
dish V.  Fleming,  3  Muiif.  198;  Webb  v. 
Webb,  6  Monroe,  166;  Gist  v.  Gist,  2 
M'Cord  Ch.  474;  M'Ansbin  v.  Green, 
Cam.  &  Nor.  33 ;  Wood  v.  Lee,  5  Monroe, 
65;  Nimmo  v.  Commonwealth,  4  Hen.  & 
M.  57;  Miller  v.  Beverleys,  4  Hen.  &  M. 
415,  420;  Logan  v.  'I'ruutman,  3  A.  K. 
Marsh.  66;  Walker's  Estate.  9  Serg.  &  K. 
223;  MTherscn  i>.  Israel,  5  Gill  &  J.  60; 
Lee  V.  Lee,  6  Gill  &  -I.  316;  Jennison  v 
Hap<:ood,  10  Pick.  77;  Gibson  v.  Crehore, 
5  Pick.  161;  Wilson  v.  Wilson,  3  Binney, 
557.  And  so  in  the  United  States  the 
accounts  of  executors,  alministraturs,  and 
trustees  are  generally  disponed  of  in  the 
Cuurts  of  Probate.  But  the  remedy  in 
those  Courts  maj'  not  always  be  complete, 
and  a  resort  to  Chancery  may  become 
necessarv.  Thus  in  French  v.  Winsor,  36 
Vt.  412, "418,  it  was  said,  by  Poland  C.  J., 
"  All  accounting  between  trustees  and 
their  cestui  que  trusts  was  alwaj^s  a  proper 
head  of  original  Equity  jurisdiction;  and, 
except  that,  by  sta.ute,  jurisdiction  of  this 
particular  species  ot  tru^t  is  given  to  the 
Courts  of  Probate,  it  would  properly  come 
wittiin  ordinary  Chancer}-  jurisdiction; 
and  if,  by  reason  of  the  limited  power  of 
tlie  Probate  Court,  or  its  peculiar  mode 
of  proceeding,  it  cannot  give  relief,  resort 
ma  J'  tlieu  be  had  t"  the  more  ample  power 
and  jurisdiction  of  a  Court  of  Equity." 
In  this  ca;e,an  administrator,  after  paying 
the  debts  of  the  estate,  paid  to  the  guardian 
of  a  minor  who  was  the  sole  heir,  more 
than  the  true  balance  in  his  hands,  but 
did  not  settle  his  account  in  the  Probate 


Court.  The  amount  overpaid  was  fixed 
by  agieement  with  the  heir  after  he  be- 
cane  of  age.  i he  Court  held,  that,  even 
it  the  administrator  had  settled  in  the 
Probate  Court,  and  it  bad  there  been  found 
that  he  had  overpaid,  and  that  a  balance 
was  due  to  him,  clearly  ttie  Probate  Court 
could  pive  him  no  aid  to  recover  it;  but 
that  he  might  have  a  decree  in  Clia..cery 
against  tlie  heir  for  the  amount  so  over- 
paid, the  claim  being  really  against  the 
heir,  though  in  form  against  the  estate. 

1  Kobinson  v.  Pett,  ubi  supra. 

2  Sheriff  v.  Axe,  4  Huss.  33;  and  see 
Matthison  v.  Clarke,  3  Drew.  3;  Douglass 
V.  Archbmt,  2  De  G.  &  J.  148;  4  -lur. 
N.  S.  315;  Crosskill  v.  Bowrr,  32  Beav. 
86. 

3  Ee  Sherwood,  3  Beav.  838;  Moore  v. 
Frowd,  3  M.  &  C  45;  see  Harbm  v. 
Darbv,  28  Beav.  325. 

4  Moore  V.  Frowd,  3  M  &  C  45;  see 
also  New  v.  Jones,  9  Blyihewood's  Con- 
vey, bv  Jarman,  p.  338;  S.  C.  1  M'N.  & 
G.  668',  n.  (cl);  Frazer  v.  Palmer,  4  Y.  & 
C.  Ex.  515;  Ee  Sherwood,  ubi  supra; 
Bainbrigse  v.  Blair,  8  Beav.  588;  9  .lur. 
765 ;  Stanes  v.  Parker,  9  Beav.  385 ;  10  .Jur. 
603;  Broughton  v.  Broughton,  5  l)e  G., 
M.  &  G.  160;  1  .Jur.  N.  S.  965;  2  Sm. 
&  G.  422;  Lincoln  v.  Windsor,  9  Hare, 
158;  Pollard  v.  Doyle,  1  Dr.  &  S.  319. 
As  to  costs  of  a  solicitor  mortgagee,  see 
Sclater  v.  Cottara,  3  Jur.  N.  b.  630,  V. 
C.  K. 

5  York  V.  Brown,  1  Coll.  260;  8  Jur. 
567;  Cradock  v.  Piper,  1  M'N.  &  G.  664; 
and  see  Price  v.  M'Beth,  10  Jur.  N.  S. 
579;  12  W.  R.  818,  V.  C.  S. 
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and  where  he  acts  both  as  solicitor  for  himself  and  for  other  par- 
ties, his  costs  of  suit  will  only  be  disallowed  to  the  extent  to  which 
they  have  been  increased  by  his  being  a  party.^  Where  the  solici- 
tor is  a  member  of  a  firm,  costs  out  of  pocket  only  will  be  allowed, 
although  the  business  is  transacted  by  his  partner ;  -  unless  the 
latter  is  acting  for  his  own  exclusive  benefit.^ 

Although  an  executor  or  trustee,  who  acts  himself  as  solicitor  in 
the  affliirs  of  his  trust,  cannot  be  allowed  any  thing  for  his  pro- 
fessional assistance  beyond  what  he  has  actually  paid  out  of  pocket, 
an  executor  or  trustee  who  requires  the  assistance  of  a  solicitor,  in 
the  execution  of  his  trust,  will  be  allowed  the  amount  of  what  he 
has  properly  paid  to  such  solicitor,  in  respect  of  his  bill  of  costs ;  * 
he  will  not,  however,  be  allowed,  without  question,  whatever  sum 
he  thinks  proper  to  pay  to  his  solicitor,  but  the  practice  in  cases 
of  this  description  is,  for  the  Master  to  hand  the  solicitor's  bill  over 
to  the  proper  officer  to  be  taxed  and  moderated,  without  proceed- 
ing to  a  regular  taxation. ° 

Where  it  is  necessary  to  the  due  execution  of  their  office,  that 
trustees,  &c.,  should  employ  accountants,^  agents,  or  receivers, 
under  them,  they  are  entitled  to  be  allowed  the  costs  of  such  agents 
or  receivers."  Thus,  where  a  testator  died  possessed  of  several 
houses  let  at  weekly  rents,  the  Court  held  the  trustees  justified  in 
paying  a  person  to  collect  such  rents  ;  even  though  the  testator 
had,  by  his  will,  given  his  trustees  small  annuities  for  their  trouble.* 

It  seems  that  according  to  the  course  of  the  Courts  in  India,  and 
the  usage  there,  an  executor  is  entitled  to  a  commission  of  five  per 
cent  for  collecting  the  estate  of  the  testator  ;  the  Court  here,  there- 
fore, will  make  the  same  allowance  to  an  Indian  executor  passing 


Ch.  XXIX. 

§1- 


Trustee  will 
be  allowed 
expense  of 
employing 
another  solic- 
itor; 


subject  to  his 
bill  of  costs 
being  taxed. 


Trustees  al- 
lowed ex- 
penses of 
agents  and 
receivers. 


Executor  in 
India  al- 
lowed 
agency ; 


1  Cradock  r.  Piper,  uhi  svpra ;  Clack 
V.  Carlon,  7  .lur.  N.  S.  441;  9  W.  R.  56S, 
V.  C.  W.;  Pierce  v.  Beattie,  9  Jur.  N.  S. 
ll'J;  11  W.  K.  979,  V.  0.  K. ;  but  .see 
Lincoln  V.  Windsor,  and  Broughton  f. 
Broughton,  ubi  siqjra. 

2  Collii.s  V.  Ca>ey,  2  Beav.  128;  Chris- 
tophers V.  V\  hite,  lu  Bciiv.  623. 

3  Clack  V   Carlon,  nOi  supra. 

4  See  Pusev  v.  CK-msoii,  9  Serg.  &  R. 
209;  Bry^on'w.  Niclmls,  2  Hill  Ch.  121; 
Branhanit).  Couimonweaith,  7  J.  J.  Marsh. 
190;  Crotton  v.  Ilsley,  6  Greenl.  48;  Sier- 
rett's  Appeal,  2  Pennsyl.  419;  Liddell  v. 
M'Yickar,  6  Ilalst.  44." 

°  Jdhii^on  V.  relfurd,  3  Uus.s.  477;  see 
Liddell  v.  M'Yickar,  0  Hals^t  44.  An 
executor  or  administnitor  ought  to  be 
credited  in  his  adniinistiation  account  fur 
fees  paid  to  counsel  aitliough  those  lees 
were  more  than  the  law  allowed.  Lindsay 
V.  Homerton,  2  Hen.  &.  Munf.  9.  Where 
the  services  of  counsel  are  required,  >ome 
discretion  must  be  allowed  the  trustee  as 
to  the  amount  of  Compensation;  but  the 
mere  fact  that  a  trustee  has  paid  fees  to  an 

VOL.  II. 


attorney  or  counsel  will  not,  of  itself.  Ije 
a  warrant  for  the  alluwance,  especially 
where  it  is  obvious  that  there  could  be  no 
occasion  tor  their  services.  Green,  Chan- 
cellor, in  Holcombe  v.  Holcombe,  13  N.  J. 
Ch.  415,  416. 

*>  Henderson  v   M'lver,  3  Mad.  475. 

7  Yanderheydi  n  v.  Vjiiideriieyden,  2 
Paige,  287.  Where  an  administrator  em- 
ployed aii  agei  t  to  collect  money  for  the 
estate  under  hi--  care,  no  resort  being  hud 
to  legal  piocess.  and  the  agent  being 
neither  a  puMic  officer  nor  :in  attorney,  it 
was  held,  that  the  compensation  lor  such 
agent  was  not  a  charge  upon  the  est  ite. 
Gwynii  r.  Dorsey,  4  Gill  &  J.  453. 

8  Wilkinson  v.  Wilkinson,  2  S.  &  S- 
237;  but  see  Weiss  v.  Dill,  3  M.  &  K.  26, 
where  it  was  held,  that  an  executor  will 
nut  be  allowed  to  charge  for  an  age;ii, 
except  under  very  spec  al  circumstances, 
and  that  a  Master's  repurt,  reducing  the 
executor's  charge,  for  the  employment  of 
such  agent,  from  five  per  cent  to  2^  per 
cent  was  correct. 
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Ch  XXIX. 

§1- 


altiioiigh  leg 
acy  given 
him  by  will 
in  another 
character. 


Specific  claim 
made  by 
answer,  but 
not  noticed 
in  decree, 
will  not  be 
deemed  a  just 
allowance. 


Claims  of 
just  allow- 
ances must  be 
immediately 
connected 
with  decree. 


his  accounts  in  this  country.^  It  seems,  also,  that  the  executor  will 
be  entitled  to  such  commission,  although  he  has  a  legacy  given 
him  by  the  will,  provided  it  is  not  expressly  given  to  him  in  the 
character  of  executor ;  ^  and  that  he  will  be  allowed  to  charge  it 
on  all  the  assets  of  the  testator  collected  by  him  ih  India,  including 
the  assets  which  he  retains  in  respect  of  his  own  legacy,  and  the 
moneys  belonging  to  the  testator  which  were  in  the  hands  of  a 
commercial  house  in  which  the  executor  was,  and  the  testator  had 
been,  a  partner.^ 

It  may  be  noticed  here,  that  where  a  substantive  claim,  for  a 
specific  allowance  (as  for  commission  upon  receipts  in  India)  has 
been  made  by  the  answer,  and  no  special  direction  has  been  founded 
upon  it  in  the  decree,  the  Master  will  not  be  justified  in  making 
such  an  allowance  under  the  head  of  just  allowances;^  the 
proper  inference  to  be  drawn  from  the  fact  of  the  claim,  made  by 
the  answer,  not  being  noticed  in  the  decree  being,  either  that  the 
Court  did  not  think  it  proper  to  be  allowed,  or  that  the  party 
making  it  had  abandoned  it. 

It  seems,  moreover,  that  claims  cannot  be  allowed  to  a  defend- 
ant, under  the  head  of  just  allowances,  unless  they  are  immediately 
connected  with  the  transactions  in  respect  of  which  the  account  is 
decreed,^  Thus,  in  a  suit  against  a  steward  and  land  agent,  where 
the  decree  directed  an  account  to  be  taken  of  rents,  profits,  and 
timber  money  received  by  the  defendant  on  the  plaintifi''s  account, 
and  also  directed  the  Master  to  make  to  the  parties  all  just  allow- 
ances, it  was  held,  that  the  Master  could  not  under  the  head  of  just 
allowances,  permit  the  defendant  to  set  off  the  amount  of  certain 
bills  of  costs  due  from  the  plaintifi"  to  him  as  a  solicitor.^ 


Mortgagee 
in  possession, 
for  what  lia- 
ble, and  for 
what  allowed. 


Accounts  in  Suits  for  Redemption  of  Mortgaged  Premises? 

In  a  suit  for  redemption  of  mortgaged  premises,  it  is  provided 
by  statute  in  Massachusetts,  that  "  if  the  mortgagee  or  any  person 


1  Chetham  v.  Lord  Audley,  4  Ves.  72; 
Poole  V.  Lark  ins,  ih'id. ;  Cockerell  v.  Bar- 
ber, 1  Sim.  23;  dimpbell  c.  Campbell,  13 
Sim.  168;  2  Y.  &  C.  C.  C.  607;  iMatthews 
V.  Bagshaw,  14  Beav.  123,  ,126,  n 

■■^  Cockerell  v-  Barber,  ubi  supra. 

8  Ibid. 

4  E.  I.  Company  v.  Keighly,  4  Mad.  38. 

5  See  Blacktbrd  v.  Davis,  L.  R  4  Ch. 
Ap.  304.  Under  a  directiun  to  allow  each 
party  all  expenses  necess;irj'  to  the  due  use 
and  preservation  of  the  common  property, 
it  was  held  proper  to  allow  the  cost  of  a 
lock,  the  erection  of  vhich  was  required 
by  law  as  the  condition  of  maintaining  a 
dam  previously  built,  although  the  lock 
was  more  expensive  than  the  law  required, 
the  proof  showing  that  such  a  lock  was 


desirable,  if  any  was  built.  Reeii  v.  Jones, 
16  Wis.  40. 

6  Jolitt'e  V.  Hector,  12  Sim.  398.  Ex- 
penses and  services,  which  have  been  ren- 
dered nece'-sary  through  the  fault  of  the 
aiiministrator,  will  not  be  allowed  for  in 
the  settlement  of  his  account.  See  Brackett 
V.  Tillotson,  4  N.  H.  208;  Moore  v.  Za- 
briskie,  3C.  E.  Green,  51.  But  an  unfaithful 
administration  will  not  deprive  an  exec- 
utor of  his  right  to  compensation  for  ser- 
vices, so  far  as  they  have  been  beneficial 
to  the  estate.  Jennison  v.  Hapgood,  10 
Pick.  77;  Moore  v.  Zabriskie,  3  C.  E. 
Green,  51. 

'  A  mortgagee  in  possession  is  bound  to 
account  for  all  rents,  issues,  and  profits 
received    by  him,  and  for  all  waste  and 
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vmder  him  has  had  possession  of  the  premises,  he  shall  account  for 
the  rents  and  profits,  and  shall  be  allowed  for  all  sums  expended 
in  reasonable  repairs  and  improvements,  all  suras  paid  for  lawful 
taxes  and  assessments,  and  all  other  necessary  expenses  in  the 
care  and  management  of  the  premises.^  If  on  such  account  there 
is  a  balance  due  from  him,  it  shall  be  considered  as  so  much  paid 
towards  the  debt  due  on  the  mortgage.  If  there  is  a  balance  due 
him,  it  shall  be  added  to  the  debt,  and  be  paid  or  tendered  as  such." 
General  Statutes,  c.  140,  §  15.^ 

The  form  of  decree  generally  made  in  such  a  case,  so  far  as  it 
concerns  the  Master,  is,  "  that  it  be  referred  to,  &c.,  to  take  an 
account  of  what  is  due  to  the  defendant  for  principal  and  interest 
on  the  mortgage  in  the  pleadings  mentioned,  and  that  the  said 
Master  do  also  take  an  account  of  the  rents  and  profits  of  the  said 
mortgaged  premises  received  by  the  defendant,  or  by  any  other 

person  or  persons  by  his  order,  or  for  his  use,  since  the day 

of ,  or  which  without  his  wilful  default,^  might  have  been 


Ch.  XXIX. 

§1- 


Form  of 
order  for 
reference. 


destruction  of  tlie  premises,  and  must  de- 
duct the  allowance  for  these  m-atters  from 
the  amount  due  <>n  his  mortgage.  But 
such  allowance  cMn  only  be  claimed,  eitlier 
on  a  bill  to  foreclose,  or  bill  to  redeem, 
against  a  mortgagee  in  possession,  and  in 
possession  as  mortgigee.  He  cannot  be 
called  to  account,  in  such  suits,  for  tres- 
passes committfd  by  liim;  nor,  if  he  is  in 
possession  as  tenant  of  the  mortgagor, 
under  a  leave  from  him.  which  a  mort- 
gagee may  take  as  well  as  a  stranger,  can 
the  mortgagor  claim  an  allowance  for 
rent  due  on  the  lease,  or  waste  committed 
.  as  tenant.  Onderdonk  v.  Gray,  4  C.  E. 
Green,  65;  White  v.  Williams,  2  Green  Ch. 
376.  Where  the  mortgagee  is  proceeding  in 
Equity  to  foreclose,  the  mortgagor  may  tile 
a  cioss-biil  praying  for  an  account,  and  to 
be  allowed  to  redeem  on  paying  the  bal- 
ance due.     Onderdonk  v.  Gray,  ubi  supra. 

1  The  mortgagee  cannot  be  allowed  for 
payments  for  any  purposes  not  strictly 
embraced  withm  the  provisions  of  ttie 
statute:  Strong  ?;.  Blanchard,  4  Allen,  538; 
and  the  burden  of  proof  is  on  him  to 
establ  sh  them:  Strong  v.  Blanchard,  ubi 
supra. 

2  The  mortgagee  in  possession  is  said 
to  be  the  steward  or  bailiff  of  the  mort- 
gagor, without  a  salary,  Cholmondeley  v. 
Olniton,  2  J.  &  W.  179,  and  as  such,  ac- 
countable to  him  or  his  assignee,  Rucknian 
V.  Astor,  9  j.^aige,  517,  or  to  a  subsequent 
mortgagee,  Moore  v.  Degraw,  1  Halst.  Ch. 
(N.  J.)  346,  for  the  rents  and  profits, 
Brown  v.  aimons,  44  N.  II.  477,478.  The 
case  may  be  sent  to  a  Master  to  talie  an 
account  of  payments  made  upon  the  mort- 
gage debt,  although  the  mortgagee  has 
never  been  in  possession  of  the  premi^^es, 
and  has  received  no  rents  and  prottts. 
Doody  V.  I'ierce,  9  Allen,  141,  144. 


A  first  mortgagee,  who  has  merely  taken 
foimal  possession  for  the  purpose  of  fore- 
closure, and  has  allowed  the  mortgagor 
to  remain  in  possession,  and  to  take  the 
rents  and  profits,  does  not  render  himself 
liable  to  account  with  the  second  mort- 
gagee for  the  rents  and  profits,  although 
in  making  such  entry  he  has  the  purpose 
to  prevent  the  creditors  of  the  mortgagor 
from  attaching  the  crops  growing  on  the 
moitgaged  premises.  Charles  v.  Dunbar, 
4  Met.  498;  Bailey  v.  Myrick,  52  Maine, 
132;  Oemarest  v.  Berry,  1  C.  E.  Green, 
481;  see  Myer's  Appeal,  42  Penn.  St. 
618. 

But  if  a  mortgagee  in  possession  per- 
mits the  mortgagor  to  take  the  profits  of 
tiie  mortgaged  premises,  the  mortgagee 
will  be  charged,  in  favor  of  subsequent 
incumbrancers, with  all  the  profits  he  might 
have  received.  So  if  the  mortgagee  re- 
fuses to  enter,  but  suffers  the  mortgagor 
to  take  the  profits  and  to  protect  his  pos- 
session by  means  of  the  mortgage.  Dem- 
arest  V.  Berry,  1  C.  E.  Green,  481 ;  Coppring 
V.  Cooke,  1  Vern.  270;  Bentham  v.  Haiu- 
court.  Free,  in  Ch.  30;  Chapman  v. 
Farmer,  1  Vern.  267 ;  Dux  Bucks  v.  Gayer, 
1  Vern.  257.  The  [irinciple  upon  which 
the  Court  acts  is,  that  if  the  mortgagee  be 
in  possession,  or  act  mala  fide  in  regard 
to  subsequent  incumbrancers,  he  will  be 
charged,  not  only  with  all  profits  received, 
but  with  all  whicii,  without  fraud  or  wil- 
ful default,  he  might  have  received  from 
the  mortgaged  premises.  Demarest  v. 
Berrv,  M^i  supra;  Loftus  «.  Swift,  2  .Sch. 
&Lef  655;  Harvev  v.  Tebbutt,  J.  &  W. 
203;  Berrey  v.  Small,  .F.  &  W.  630. 

3  Sometimes,  instead  of  the  words 
"without  his  wilful  default,"  tlie  words 
"with  ordinary  care  and  diligence"  are 
inserted.    See  Burnet  u.  Claghry,  1  Jaa- 
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claims. 
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received  thereout.  And  what  shall  be  coming  on  the  said  account 
of  rents  and  profits  to  be  deducted  out  of  what  shall  be  found  due 
to  the  defendant  for  j^rincipal  and  interest.  And  in  case  the  said 
Master  shall  find  the  said  defendant  has  been  in  possession  and 
held  the  said  premises,  as  owner  thereof,  then  the  said  Master  is 
to  set  a  rent  thereon,  and  take  the  account  accordingly.  And  in 
taking  the  said  account  he  is  to  make  the  parties  all  just  allow- 
ances, and  particularly  for  all  necessary  repairs  and  lasting  im- 
provements, which  have  been  made  by  the  defendant  on  the  said 
mortgaged  premises  since  the,  &c."  ^ 

The  party  applying  to  redeem  should  bring  in  a  charge  stating 
the  rents  and  profits  received,  or  what  he  claims  on  the  ground  of 
a  \\'ilful  default  or  gross  negligence  in  not  receiving  what  the  j^arty, 
if  in  the  occupation  of  the  premises,  should  be  charged  with  as  a 
fair  rent,  and  any  charge  upon  the  ground  of  waste  or  spoliation, 
with  any  other  item  properly  to  be  brought  against  the  defendant 
under  the  decree.  This  is  to  be  proceeded  upon  in  the  usual 
manner ;  and  when  the  charge  is  settled,  the  defendant's  discharge 
should  be  brought  in,  containing  a  statement  of  the  amount  due 
upon  the  bond  or  note  and  mortgage,  expenditures  in  repairs  and 
in  improvements  or  their  value,  and  all  other  allowances  claimed 
by  him.^ 

As  to  the  rents  and  profits.  The  mortgagee  is  bound  to  make 
all  reasonable  eflbrts  to  rent  the  jiremises.^  By  taking  possession 
he  imposes  upon  himself  the  duty  of  an  ordinarily  provident 
owner,  and  he  is  bound  to  obtain  what  such  an  owner  wouldj  with 


uarj',  182,  Huff.  Mast,  in  Chan.  (ed.  1824), 
242;  see  also  2  Turner's  Pract.  188,  note; 
Seton's  terms  (Am.  ed.  1831),  106,  107; 
4  Kent  (llthed.),  166. 

1  Hofl'.  Mast,  in  Clian.  241;  Seton, 
Forms  (Am.  ed.  1831),  106,  109;  Van- 
derhaise  v.  Hugues,  2  Beasley,  410.  In 
estimating  the  amount  for  which  conai- 
tiou  1  judgment  shall  be  entered,  under 
the  Statute  of  Massachusetts  (Kev.  Sts. 
c.  107,  §  5;  Genl.  Sts.  c.  140,  §  5),  upon  a 
writ  01  entry  to  foreclose  a  mortgage,  dis- 
tinct debts  cannot  be  set  otf.  The  ques- 
tion is, "  How  much  is  due  to  the  phiintitfon 
the  moitgageV"  not,  What  would  be  due 
between  the  parties  upon  a  settlement  of 
all  mutual  deniaiids  between  them.  Bird 
V.  Gill,  12  Gray,  6U. 

In  New  Jersey,  the  proceedings  to  fore- 
clo>e  a  mortgage  are  .--aid  to  be  in  rem, 
and  not  agiiinst  the  peison  of  the  debtor. 
The  principles  ot  set-ofi'  do  nut  apply. 
Nothing  can  be  set  up  by  way  of  satis- 
laction  ot  the  mortgage,  in  wtuile  or  in 
part,  except  payment.  TLiere  must  either 
liave  been  a  oirect  payment  of  part  ol  the 
debt,  or  an  agreement  tnat  the  sum  pro- 
posed to  be  set  oti'  should  be  received  and 
credited  as  payment.     Dolman  v.  Cook, 


1  McCarter,  56;  White  v.  Williams,  2 
Green  Ch.  376;  Troup  v.  Haiglit,  1  Hopk. 
239. 

But  ill  New  Hampshire,  the  defendant 
in  a  writ  ot  entry  upon  a  mortgage  may 
make  any  defence  wiiich  hecouUi  properly 
make  in  an  action  upon  the  iiote  securtrd 
by  the  mortgage.  Hence,  he  may  file  a 
set-otf  to  the  plaintitTs  demand  which  is 
secured  by  the  mortgage,  and  in  that  way 
reduce  the  amount  which  the  Court  shall 
adjudge  due  upon  the  mortgage  debt;  or, 
it  the  stt-ofl"  be  large  eiiougli,  may  defeat 
the  plaitititTs  action  altogether.  The  set- 
otf  must,  however,  be  against  the  party  to 
whom  the  money  which  is  secured  tiy  the 
mottgage  is  pavaiile,  and  to  enti'rce  the 
payment  of  which  the  suit  s  brought. 
Worthy  V.  Norihj-.  44  N.  H.  141;  see  also 
Chapman  v.  Kobeitson,  6  Paige,  627; 
Holden  v.  Gilbert,  7  Paige,  208;  Knapp  v. 
Burnham,  11  Paige,  330;  Kawson  v.  Cop- 
land, 3  Barb.  Ch.  166;  Raguet  v.  lloU,  7 
Ham.  76;  Adair  v.  Adair,  5  Mich.  204; 
Thaver  v.  Mann,  19  Pick.  535;  Vinton  v. 
KiuL',  4  Allen,  562. 

2  Hot}'.  Mast,  in  Chan.  242,  243. 

3  Per  Dewey  J.,  in  Sparhawk  v.  Wills, 
5  Gray,  429. 
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reasonable  diligence,  have  received.^  As  any  person  may  be  a 
mortgagee,  so  any  person  may,  in  the  exercise  of  his  right  on  de- 
fault of  the  mortgagor  to  pay  his  debt,  find  it  necessary  to  occupy 
the  position  of  a  mortgagee  in  possession,  and  to  account  for  his 
care  and  management  of  the  mortgaged  premises.  Hence  he 
should,  as  a  general  rule,  be  held  chargeable  only  with  the  rents 
actually  received  by  him,  or  with  those  which  he  might  have  re- 
ceived by  the  exercise  of  ordinary  care  and  diligence,  as  it  is  some- 
times expressed,  or  without  wilful  default  or  gross  negligence,  as  it 
is  at  other  times  expressed.^  Actual  fraud  is  not  necessary  to 
charge  a  mortgagee  in  possession  ;  it  is  sufiicient,  if  there  is  plain, 
obvious,  and  gross  negligence,  by  not  making  use  of  facts  within 
his  knowledge ;  as,  for  instance,  he  will  be  chargeable  with  an 
amount  of  rent  for  which  the  premises  were  held  by  a  sufficient 
tenant  turned  out  by  him,  or  which  would  have  Been  given  by  a 
sufficient  tenant,  whom  he  has  refused  to  accept.^ 

But  the  mortgagee  is  not  bound  to  engage  in  adventures  and 
speculations  for  the  benefit  of  the  mortgagor,  and  he  is  not  to  be 
affected  by  the  inquiry,  whether  some  person  would  not  have 
given  more,  if  the  fiict  was  not  communicated  to  him.* 

He  is,  however,  accountable  for  the  rent  during  the  time  he 
suffers  a  notoriously  insolvent  tenant  to  occupy  the  premises,^ 
deducting  the  time  reasonably  necessary  to  expel  him  by  legal 
means  and  to  obtain  a  responsible  tenant.®  But  he  is  not  re- 
sponsible for  rent  due  from  a  tenant,  who  absconds,  if  he  has 
not  been  guilty  of  negligence.'' 

If  the  mortgagee  himself  occupies  the  estate,  he  is  liable  to 
account  for  the  fair  rent  of  the  premises ;  ^  without  regard  to  what 
he  may  in  fact  have  realized  as  profits  from  the  use  of  them.^ 


1  Williams  V.  Price,  1  S.  &  S.  581;  4 
Kent  (lltli  ed.),  166;  Miller  v.  Lincoln, 
6  Grav,  556;  Hughes  v.  Williiims,  12 
Vesey,"  493;  3  Powell  on  Mort.  949  n, 
not(M  Benham  v.  Rowe,  2  Cal  387; 
Sh^effer  v.  Chambers,  2  Halst.  Ch.  (N.  .1.) 
548.  The  murtgiigee  is  trustee  for  the 
mortfragor  only  to  a  very  limited  extent. 
King  V.  Stat.  Mut.  Fire  Ins.  Co.,  7  Gush. 
7,  8;  Clarke  V.  isMey,  13  Met.  213;  Kus- 
sell  V.  Soufiiird,  12  How.  U.  S.  154, 
155;  see  Brovvn  v.  Simons,  44  N.  H.  477, 
478. 

2  Sparhawk  v.  Wills,  5  Gray,  429,  430; 
Miller  V.  Lincoln,  6  Grav,  556;  Anon., 
1  Vern.  45;  Huglies  u  Williams,  12  Ves. 
493;  Rowe  v.  Wood,  2  Jac.  &  W.  556; 
Anthony  v.  Rogers,  20  Mis.  (5  Bennett) 
281;  .lewett  v.  Cunanl,  3  Wood.  &  M 
277;  Strong  v.  Blanchiird,  4  Allen,  538; 
Richardson  v.  Wallis,  5  Allen,  78;  Dema- 
rest  V  Berrv,  1  (./.  E  Green  (N.  J),  481. 
In  a  bill  to  re  leem  re  il  estate  mortgig  d, 
the  mortg  igee  may  properly  be  called  upon 
to  account  tor  what  he  has  received,  f>r 
ought  to  have  received  of  the  proceeds  of 


Ch.  XXIX. 

§1- 


With  what 
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able. 
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solvent ten- 
ant to  oc- 
cupy. 


Mortgagee 
occupying. 


personal  property  mortgaged  to  him  to 
secure  the  same  deinands,  deducting  all 
reasonable  and  necessary  expenses  incur- 
red in  and  about  it.  Stone  v.  Bartlett,  46 
Maine,  438. 

3  Anon.,  1  Vern.  45;  Hughes  v.  Wil- 
liams, 12  Ves.  494,  495;  Beare  ».  Prior,  6 
Beav.  183;  see  Shaeffer  v.  Chambers,  2 
Halst   Ch.  (N.  J.)  557. 

4  Hus?hes  v  W^illiams,  12  Ves    496. 

5  Miller  v.  Lincoln,  6  Grav,  556;  Coote 
Mort.  561;  Hagthorp  v.  Hook,  1  Gill  &  J. 
270;  Neale  v.  Hagthorp,  3  Bland,  590. 
Being  a  trustee,  to  some  extent,  the  mort- 
gagee will  be  held  responsible  lor  the 
rents  and  profits  in  case  of  his  assigning 
the  esJate  to  a  notoriously  insolvent  per- 
son, without  the  mortgagor's  consent.  1 
Coote,  427,  428;  Neale  v.  Hagthorp,  3 
Hlanil,  590;  Brown  v.  Simons,  44  N.  H. 
477,  478. 

6  Miller  v.  Lincoln,  6  Gray,  556. 
■'  Saunders  v   Frost,  5  Pick.  259. 

8  Ti-imlcston  v.  Hamill,  1  B.  &  B.  385; 


9  Sanders  v.  Wilson,  34  Vt.  318. 
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But  he  will  not  be  charged  for  rents  and  profits  which  have 
arisen  exclusively  from  his  own  expenditures  in  improvements, 
which  are  not  allowed  for  to  him  in  the  account.-^  If,  however, 
he  has  been  allowed  for  the  improvements,  or  they  are  not  made 
by  himself,  there  is  no  reason  why  he  should  not  be  charged  with 
the  improved  rents  arising  therefrom.^ 

If  the  premises  are  subject  to  a  lease,  and  the  mortgagee  enters 
and  claims  the  rents,  he  will  be  charged  with  the  same  at  the  rate 
reserved  in  the  lease.^  So  it  has  been  held  that,  if  the  mortgagor 
makes  proof,  that  the  estate  was  let  at  a  certain  price  while  in  the 
hands  of  the  mortgagee,  that  will  be  deemed  the  rate  at  which  it 
was  let  the  whole  time,  unless  the  contrary  is  shown  by  tlie  mort- 
gagee* 

If  there  be  wilful  default  or  gross  neglect,  as  to  the  making  of 
repairs,  by  which  the  property  is  depreciated  in  value,  the  mort- 
gagee, who  is  in  possession,  is  trustee  to  the  mortgagor  to  that 
extent,  that  he  ought  to  be  made  responsible  for  the  deterioration 
during  the  time  of  his  possession.^  But  he  is  not  bound  to  leave 
the  estate  in  the  situation  in  which  he  found  it,  if  the  lapse  of 
time  will  account  for  the  injury.  He  ought  not  to  be  charged 
with  deterioration  arising  in  the  ordinary  way,  by  reason  of  houses 
and  buildings  of  a  perishable  nature,  decaying  by  ruin.®  A  dimi- 
nution in  value  of  the  rents  is  not  sufiicient  evidence  of  a  want 
of  proper  repairs.'^  In  Dexter  v.  Arnold^  Mr.  Justice  Story  said : 
"  It  is  also  the  default  of  the  mortgagor  himself,  if  he  does  not 
take  care  to  have  suitable  repairs  made,  to  presei-ve  his  property." 
If  the  clearing  of  land  by  the  mortgagee  is  shown  to  be  an  injury 
to  the  estate,  he  will  be  charged  for  the  waste ;  but  if  it  is  not  an 
injury,  he  will  not  be  charged  for  waste.® 


Maronev  t.  O'Dea,  1  B.  &  B.  118;  Moore 
V.  Deeraw,  1  Halst.  Ch.  (N.  J.)  346;  Gor- 
don V.  Lewis,  2  Sumner,  143 ;  Trulock  v. 
Robej',  15  Sim.  265;  Ilolabird  v.  Burr, 
17  Conn.  556;  Kellogg  v.  Rockwell,  19 
Conn.  446;  Tucker  v.  Buffum,  16  Pick. 
46;  Pierce  v.  Faunce,  53  Maine,  351,  354; 
Currier  v.  Webster,  45  N.  H.  226,  235. 
But  to  charge  a  mortg.agee  in  possession 
with  an  occupation  rent,  the  mortgagor 
should  allege  and  show  that  he  actually 
occupied,      frnlock  v.  Robev.  supra. 

1  Mo.  .re  V.  Cable,  1  John.'Ch.  385;  Bell 
V-  Mavor  of  New  York,  10  Paige,  49;  Hid- 
deni?.' .Jordan,  28  Cal  301. 

2  Montgomery  r.  Ch:tdwick.  7  Clarke 
(Iowa),  114;  see  Givens  v.  .M'Calm"nt.  4 
Watts,  460;  Merriam  v.  Barton,  14  Vt. 
501;  Storv  v.  -Sbultz,  1  Hill  Ch.  464;  Mor- 
rison V.  M'Leod,  2  Ired.  Eq.  108;  Hidden 
r.  Jordan,  28  Cal.  301. 

3  Trimleston  v.  Hamill,  1  B.  &  B.  385. 

^  Blacklock   v.    Barnes,    Sel.    Cas.    in 
Chan.  53;  HofF.  Mast,  in  Chan.  248. 
6  Dexter  v.  Arnold,  2  Sumner,  126  and 


note;  see  Witlierington  v.  Banks,  Sel. 
Cas.  in  Chan.  31,  per  Bafon  Price; 
Thome  v.  Newman,  Finch,  38;  Huff.  Mast, 
in  Chan.  249.  Waste  must  be  charged  in 
bill,  and  specifically  referred  to  .M.ister. 
Gordon  V.  Hobart,  2  Storv,  243,  260,  261. 

6  Russell  V.  Smithies,  i  Anst.  96;  Dex- 
ter V.  Arnold,  2  Sumner,  126  and  nt)te; 
Hoff.  Mast,  in  Chan.  245,  246.  As  to  his 
liability  when  he  pulls  down  buildings, 
see  Soudon  v.  Hooper,  6  Beav.  250. 

7  Russell  V.  Smithies,  1  Anst.  96;  Hoflf. 
Mast,  in  Chan.  246. 

8  2  Sumner,  127. 

9  Givens  v.  M'Calmont,  4  Watts,  464; 
see  Moore  v.  Cable,  1  John.  Ch.  385; 
Pierce  v.  Faunce,  53  Maine,  351,  354. 
Where  a  mortgagee  in  possession  recovers 
against  a  trespasser,  for  cutting  timber  on 
the  mortgaged  premises,  the  remedy  of 
the  mortiiagor  is  against  the  mortgagee 
for  the  timber  cut  and  carried  away,  as 
for  protits  received  bv  him.  Guthrie  v. 
Kahle,  46  Penn.  St.  331. 
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If  a  mortgagee  continues  to  occupy  the  mortgaged  premises,  or 
to  receive  the  rents  and  i^rofits  thereof,  after  his  debt  has  been 
satisfied,!  he  will  be  accountable  for  an  occupation  rent  in  the  first 
case,  and  for  the  rents  and  profits  received  in  the  latter  case,  with 
interest  thereon.^  As  soon  as  he  is  paid,  the  mortgagee  is  regarded 
in  Equity  as  a  mere  trustee,  holding  the  legal  estate  for  the 
benefit  of  the  mortgagor,  and  he  will  be  charged  Avith  interest  on 
the  balances  retained  in  his  hands  from  the  time  he  was  overpaid,^ 
Where  the  mortgagee  has  kept  no  regular  accounts,  and  it  cannot 
be  accurately  ascertained  from  him  what  rents  and  profits  he  has 
received,  the  Master  must  exercise  a  sound  discretion,  and  upon 
the  whole  evidence  determine  the  amount  with  which  he  should 
be  charged,  as  that  which  he  might  have  received,  and  must  be 
presumed  to  have  received.*  If  the  Master  can  form  no  satisfac- 
tory estimate  of  the  rents  and  profits  actually  received  by  the 
mortgagee,  resort  may  be  had  to  a  fair  occupation  rent.^ 

If  the  mortgagee  insures  his  interest  at  his  own  expense,  and 
recovers  for  a  loss,  he  is  not  bound  to  account  to  the  mortgagor 
for  any  part  of  the  amount  recovered,  nor  to  apply  it  in  payment 
of  his  debt  which  is  secured  by  the  mortgage.® 


Cu.  XXIX. 

§1- 

Debt  paid, 
occupation 
after. 


Course, 
where  diffi- 
cult to  ascer- 
tain amount 
of  rents  and 
profits  re- 
ceived. 


Insurance 
money,  mort- 
gagee not 
obliged  to 
account  for. 


1  Tf  a  mortgasror  of  land  performs  labor 
for  the  mortgagee  under  an  agieement  thnt 
his  waites  shMll  be  applie^i  upon  the  mort- 
gasre  *debt,  :ind  earns  more  than  enouah  to 
satisfy  the  same,  the  debt  nevertheless  re- 
mains undischarged  until  the  actual  appli- 
Ciition  of  the  wages  thprenpon;  and  if 
such  application  hits  not  been  made,  and 
the  condition  of  the  moitgage  ha*  been 
broken,  the  mortgagor  may  maintain  a 
bill  to  redeem.  Doody  v.  Pierce,  9  Allen, 
141. 

2  Gonlon  v.  Lewis,  2  Sumner,  143,  147, 
148;  Wilson  v.  Metcalf,  1  Kuss.  535;  Quar- 
rell  V.  BecUford,  1  M:id.  269;  Powell  on 
Mort.  948  a,  note;  .\rclideacon  v.  Bowe<, 
13  Price,  369;  S.  C.  1  WCM.  165.  And 
if  a  balance  be  due  fnim  the  mortgagee, 
interest  upon  it  will  be  allowed,  although 
he  hiid  not  been  in  possession.  Smith  v. 
Pilkinton,  1  De  G.  F.  &  .J.  136;  see  Davis 
V.  Mav,  Cnop.  238.  if,  however,  there 
are  sufficient  equitable  circumstances  in 
favor  of  the  mortgage  ■,  us  it  he  retained 
the  rents  under  a  mistake,  supposing  the 
rigiits  of  the  mortgagor  extinguislied,  he 
would  not  be  liable  fir  interest,  until  after 
notice  of  the  adverse  claim.  Gordon  v, 
Lewis.  2  Sumner,  143,  148. 

8  Quairell  v.  Beckford,  1  Mad.  Ch.  R. 
278;  Smith  v.  Pilkinton,  1  De  G.  F.  &  .1. 
120;  Upham  v.  Brooks,  2  Wood.  &  .M. 
413;  Connrd  v.  The  Atlantic  Ins.  Co,  1 
Peters,  441;  Bronson  v.  Kinzie,  1    How. 


U.  S.  318;  Waltham  Bank  r.  WMltham, 
10  Met.  337,  338.  A  Court  of  F:quity, 
having  jurisdiction  of  a  suit  for  the  re- 
demption of  mortgaged  l;md,  upon  pay- 
ment of  the  mortgaged  debt,  m;iy  in  such 
suit,  require  that  any  overpa-  met'ts  made 
to  the  mortgagee  upon  suc^i  debt,  shall  be 
repaid,  without  resort  to  an  action  at  Law. 
Farwell  v.  Sturdivant,  37  Elaine,  308. 

*  D>^xter  t)  Arnold.  2  Sumner,  108,  129, 
130;  Miller  v.  Whittier,  36  Maine,  577. 
As  to  the  effect  of  negligence  in  keeping 
accounts  bv  a  mortgagee  or  trustee,  so 
that  it  is  impossible!  to  ascertain  what  is 
due,  see  Codrington  v.  Parker,  16  Vesev, 
469;  Qu;irrell  v.  Beckford,  13  Ves.  377; 
S.  C.  14  Ves.  177;  Lupton  v.  VViiite,  15 
Ve*.  440;  nnie.  p.  1231. 

5  Gordon  v.  Lewis,  2  Sumner,  143;  see 
Trulock  V.  Robev,  15  Sim.  265. 

6  King  V.  Sta'te  .Mut.  Fire  Ins.  Co.,  7 
Cush.  1;  ^tna  Ins.  Co  v.  Tyler,  16  Wend. 
385;  Carpenters.  Providence  Ins.  Co.,  16 
Peters,  495;  White  v.  Brown,  2  Cush. 
412;  Russell  v.  Southanl,  12  How  U  S. 
139.  Where  a  mortgagee  ha*  paid  a  claim 
upon  which  he  wa<  surety  for  the  moitga- 
gor,  and  which  the  mortgage  wa<  given  to 
secure,  he  may  be  allowed  tor  the  whole 
sum  so  pai'i,  in  accountiiiE  with  the  mort- 
gagor, although  he  has  afterwards  received 
contribution  of  a  portion  thereof  from  a 
co-surety.  Strong  v.  Bbmchard,  4  Allen, 
538. 
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PROCEEDINGS  UNDER  DECREES  AND  ORDERS. 


Ch.  XXIX. 

§1- 


As  to  Mepairs  and  Lasting  Improvements,  and  other  Allowances 
to  the  Mortgagee. 


Reasonable 
repairs. 


What  mort- 
gagee bound 
to  make. 


For  what  al- 
lowed. 


Replacing 
old  building. 


Additions, 
new  or  orna- 
mental im- 
provements. 

For  how 
much  of  them 
mortgagee 
allowed. 


The  mortgagee  is  bound  to  make  reasonable  and  necessary  re- 
pairs ;  ^  and  where  he  is  guilty  of  wilful  default  or  gross  neglect 
as  to  repairs,  he  is  properly  responsible  for  the  loss  and  damage 
caused  thereby.  But  what  are  reasonable  and  necessary  repairs, 
and  what  will  be  waste  in  the  management  of  the  estate,  must 
depend  upon  the  particular  circumstances  of  the  case.^  In  Dexter 
V.  Arnold,^  Mr.  Justice  Story  said  :  "  If  a  house  is  very  old  and 
dilapidated,  the  mortgagee  is  not  bound  to  go  to  extraordinary 
expenses  to  put  it  into  full  repair,  if  those  expenses  will  be  great- 
ly disproportionate  to  the  value  of  the  estate,  or  to  his  own  interest 
therein.  Certainly  it  cannot  be  pretended  that  he  is  bound  to 
make  new  advances  on  the  estate.*  In  Godfrey  v.  Watson,^  Lord 
Hardwicke  said,  that  a  mortgagee  in  possession  is  not  obliged 
to  lay  out  money  further  than  to  keep  the  estate  in  necessary  re- 
pair. But  it  is  quite  a  different  question,  whether  if  a  mortgagee 
lays  out  money  in  proper  permanent  repairs  for  the  benefit  of  the 
estate,  he  may  not  be  allowed  to  claim  an  allowance  therefor." 
The  mortgagee  will  not  be  allowed  any  advantage  out  of  the 
mortgaged  estate  beyond  principal  and  interest.®  But  he  will  be 
allowed  all  sums  expended  by  him,  in  reasonable  and  necessary 
repairs  and  lasting  improvements,  or  other  acts  for  the  preservation 
of  the  estate  mortgaged ;  and  he  may  add  this  to  the  principal 
of  his  debt  and  it  will  carry  interest.'^  He  may,  if  he  sees  fit, 
replace  old  buildings  gone  to  decay  with  new  ones,  for  similar 
uses  and  purposes,  and  charge  the  expense  to  the  estate  in  render- 
ing his  account.* 

The  mortgagee  will  not  be  allowed  for  expenses  incurred  in 
making  additions  to  the  estate,  or  in  new  or  ornamental  improve- 
ments, which  are  neither  necessary  to  the  upholding  of  the  estate, 
nor  contribute  any  thing  to  its  permanent  value.^  The  mortgagee 
should  be  allowed  for  no  more  of  the  expenditures  for  improve- 


1  Dexter  v.  Arnold,  2  Sumner,  125; 
Shaeffer  v.  Chambers,  2  Halst.  Ch.  (N. 
J.)  557;  Godfrey  v.  Watson,  3  Atk.  517. 

2  Dexter  v.  Arnold,  2  Sumner,  125, 
126;  (ii veils  v.  M'Calinont,  4  Watts,  434, 
460.  462. 

8  2  Sumner,  126 

4  Dexter  v.  Arnold,  2  Sumner,  125, 126; 
Gordon  V.  Lewis,  2  Sumner,  143;  Russell 
V.  Smithies.  1  Anst.  96;  McCamber  v. 
GilmMii,  15  III.  381. 

5  3  Atk.  518. 

6  Gubbins  v  Creed,  2  Sch.  &  Lef.  218; 
Story  J.  in  Gordon  v.  Lewis,  2  Sumner, 
155;  Walton  v.  Withington,  9  Miss.  549. 

7  Powell  on  Mort.   89;    Hoff.   Mast,  in 


Chan.  246;  Campbell  v.  Macomb,  4  John. 
Ch.  534;  Pierce  v.  Faunce,  53  M;iine,  351, 
354;  Siindon  v.  Hooper,  6  Reav.  246;  Ru- 
by r.  Abyssinian  Society,  16  Maine,  306. 

8  Marshall  v.  Cave,  reported  Powell  on 
Mort.  957  a. 

9  Reed  v.  Reed,  10  Pick.  400;  Russell  v. 
Blake.  2  Pick.  505;  Lowndes  v.  Chisolm, 
2  ]yicCord  Ch.  455;  Ha^thorp  v.  Hook,  1 
Gill  &  .T.  270;  Hopkins  v.  Stephenson, 
1  .1.  J.  Marsh.  341;  Quinn  v.  Brittain,  1 
Hoff.  Ch.  353:  Chirk  v.  Smith,  Saxton 
Ch.  (N.J.)  121;  Dougherty?;.  M'Colgan, 
6  Gill  &  J.  275;  Bell  v.  Mayor  of  New 
York,  10  Paige,  49. 
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ments  than  those  which  are  beneficial  to  the  estate,^  except  under 
specuil  circumstances  ;  as  where  a  person,  actually  mortgagee,  hon- 
estly supposed  himself  to  be  the  absolute  owner  of  the  premises, 
and  under  that  belief  made  improvements  on  the  estate,  the  mort- 
gagor for  several  years  before  and  after  the  improvement  assert- 
ing no  title  or  interest  in  the  premises,  the  mortgagee  may  be 
allowed  for  the  improvements,  even  where  they  amount  to  more 
than  the  rents  and  profits ;  ^  or,  where  the  holder  of  the  equity 
looks  on  in  silence,  and  sees  the  purchaser  of  the  premises,  in  good 
faith,  make  improvements  thereon ;  in  which  case  he  must,  when 
he  redeems,  allow  for  the  improvements,  in  the  account.^  All  ex- 
penses necessary  to  the  pi'eservation  of  the  estate  or  to  its  bene- 
ficial use  and  enjoyment,  being  incurred  in  good  faith,  whatever 
may  be  the  nature  of  them,  may  be  brought  into  the  account.* 
The  expense  of  making  an  aqueduct  was  allowed  to  a  mortgagee, 
the  charge  being  small,  and  it  appearing  that  the  aqueduct  was 
necessary  for  supplying  the  mortgaged  premises  with  water.^ 

In  Sparhaxok  v.  Wills^  it  appeared  that  the  mortgaged  premises 
were  valuable,  were  handsomely  laid  out,  and  had  on  them  many 
young  fruit-trees  and  ornamental  trees,  which  needed  care  and 
management,  and  it  was  held  that  if  the  mortgagee  could  not,  by 
reasonable  diligence,  let  the  estate  for  a  sum  sufiicient  to  keep  it 
in  a  state  of  reasonable  repair,  including  the  preservation  of  the 
trees,  he  might  be  allowed,  upon  a  bill,  to  redeem  the  expenses, 
beyond  what  was  received  for  rent,  necessary  to  keep  it  in 
such  repair ;  but  that  he  could  not  be  allowed  for  money  paid,  for 
a  horse  and  cart,  cow  and  farming  utensils,  and  other  expenditures 
in  cultivating  the  land. 

In  Cazenove  v.  Cutler^  it  was  held  that  disbursements  made  by 
a  mortgagee  in  possession,  to  which  the  mortgagor  or  his  assignee, 
with  a  knowledge  or  means  of  knowledge  of  the  facts  and  circum- 
stances, agrees  and  consents,  are  to  be  deemed  reasonable  and  must 
be  reimbursed.^ 


Ch.  XXIX. 

§1. 


Amounting 
to  more  than 
the  rents  and 
profits. 


Expenses 
necessary  to 
the  preserva- 
tion of  the     • 
estate. 

Aqueduct. 


Rents  not 
sufficient  to 
keep  estate 
in  repair. 


Disburse- 
ments 

deemed  rea- 
sonable, 
when  con- 
sented to. 


1  Reed  «.  Reed,  10  Pick.  400;  Gordon 
V.  Lewis,  2  Sumner,  143,  149,  150;  Moore 
V.  Cable,  1  Jolm.  Ch.  387;  JlcCarron  v. 
Ca'isidy,  18  Ark.  34.  In  tliis  la^t  case  it 
was  held,  that  a  mortgagee  in  possession, 
having  no  special  authority  to  make  im- 
provements, will  be  allowed  only  for  such 
as  are  absolutely  necessary  for  the  support 
of  the  property,  and  to  keep  it  from  waste 
and  damage.  Chrtrgesfor  the  construction 
of  fences  will  not  be  allowed  unless  they 
were  neces^i^rv  for  the  protection  of  the 
crops.     Hidden  v.  Jordan,  28  Cal.  301. 

2  Mickles  V.  Dillave,  17  N.  Y.  (3  Smith) 
80;  Nenle  v.  H:igthorp,  3  Bland,  590; 
McConnel  v.  Holobush,  11  111.  61;  Thorne 
V.  Newmiin,  Cas.  Tern.  Finch.  38;  Keed  v. 
Reed,  10  Pick.  398. 


3  Bradlev  v.  Snvder,  14  111.  263;  see 
Cazenove  v.  Cutler^  4  Met.  246. 

■4  Reed  v.  Reed,  10  Pick.  400;  Saunders 
V.  Frost,  5  Pick.  259,  270;  Cazenove  v. 
Cutler,  4  Met.  246,  250;  Pierce  v.  Faunce, 
53  Maine,  351,  354;  Ruby  v.  Abyssinian 
Societv,  15  .Maine,  306;  Sandon  v.  Hooper, 
6  Beav.  246;  Brown  ».  Simon«,  44  N.  H. 
477;  Williams  v.  Hilton,  35  Mnine,  354; 
Page  V.  Foster,  7  N.  H.  392;  Kortright  v. 
Cady,  23  Barb.  497. 

6  Saunders  v.  Frost,  5  Pick.  259. 

6  5  Gray,  423. 

7  4  Met.  246. 

8  See  Montgomery  v.  Chadwick,  7 
Clarke   (Iowa),   114. 
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PROCEEDINGS  UNDER  DECREES  AND  ORDERS. 


When  al- 
lowed for. 


No  uniform 
rule. 

Only  so  far 
as  beneficial. 


Where  the  mortgage  was  of  mines,  and  the  mortgagee  was  in 
possession  of  them,  Avith  the  right  to  work  the  same,  and  had  ex- 
pended large  suras  in  so  doing,  he  was  held  entitled  to  recover,  not 
only  the  sums  exj^ended,  but  also  interest  on  them.-^ 

There  has  been  considerable  diversity  of  opinion,  in  differ- 
ent Courts  on  the  question,  whether  the  mortgagee  is  entitled  to 
charge  for  beneficial  and  lasting  improvements.  The  clearing  of 
uncultivated  land,  though  an  improvement,  was  not  allowed  for  in 
Moore  v.  Cabled  on  account  of  additional  difficulties  it  would 
throw  in  the  way  of  the  ability  of  the  debtor  to  redeem.^  But  the 
value  of  lasting  improvements  has  sometimes  been  allowed,  in 
England,  under  peculiar  circumstances.*  In  the  United  States, 
expenditures  for  such  improvements  have  sometimes  been  allowed, 
and  at  other  times  disallowed.  In  Gordon  \.  Leiois^  Story  J. 
said :  "  The  mortgagee  may  entitle  himself,  under  circumstances, 
to  compensation  for  all  lasting  improvements  upon  the  premises." 
An  allowance  for  permanent  improvements  was  directed  in  Conway 
V.  Alexander^  and  so  in  other  cases,"  but  no  uniform  rule  has 
been  established. 

In  Massachusetts,  the  statute  ^  provides  that  allowances  shall  be 
made  to  the  mortgagee  "  for  all  sums  expended  in  reasonable  repairs 
and  improvements."  Under  this  provision,  expenditure  for  improve- 
ments are  allowed  to  the  mortgagee  only  so  far  as  they  appear  to 
be  beneficial  to  the  estate.®    The  allowance  of  sums  expended  iBy  the 


^  Norton  v.  Cooper,  39  En».  Law  &  Eq. 
130.  A  mortgasee,  who  opened  a  slate 
quarrv,  was  not  allowed  the  expenses  in- 
curred. Hughes  U.Williams,  12  Ves.  493. 
In  Thornej-croft  v.  Crockett,  16  Sim.  445, 
a  mortgMgee  in  possession  opening  and 
working  mines,  was  charged  with  re- 
ceipts  and  disallowed   expenses. 

2  1  John.  Ch.  385;  see  Givens  i\  M'Cal- 
mout,  4  Watts,  460. 

3  ''In  some  cases  the  Court  will  relieve 
where  the  mortgagee  will  suddenlj'  he- 
stow  unnecessary  costs  upon  the  mort- 
gaged lands,  on  purpose  to  clog  the  lands 
to  prevent  the  mortgagor's  reilemption." 
Viner's  Abr.  Tit.  Mortgages,  X.  1,  citing 
a  case  from  Tothill,  231;  Hoff.  Mast,  in 
Chan. 248 

4  Exton  v.  Greaves,  1  Vern.  138;  Talbot 
V.  Braildill,  1  Vern.  183,  note;  3  Powell  on 
Mort.  (Rund's  ed.)  956,  n.  (2);  Qunrrell  v. 
Beckford.  14  Ves.  177:  S.  C  1  M;id.  273; 
Webb  f-  York,  2  Sch.  &  Lef.  676. 

5  2  Sumner,  155. 

6  7  Cranch,  218. 

■7  Bollniger  r.  Chnu'eau,  20  Missou.  89; 
Ford  V.  Philpot,  5  Harr.  &  J.  312;  see 
Norton  v.  Cooper,  39  Eng.  Law  &  Kq. 
130;  Givens  xs.  M'Cahmmt,  4  Watts,  463; 
McCarron  v.  Cassidv,  18  Ark.  34;  Mickles 
V.  Dillave,  17  N.  "Y.  80;  McConnel  v. 
Holobush.  11  111.  61.  But  in  Hidden  v. 
Jordan,   28  Cal.  301,  it  was   said    that. 


as  a  general  rule,  the   co-t  of  permanent 
improvements  cannot  be  allowed. 

8  Genl  Sts.  c.  140,  §  15;  see  Wood- 
ward V.  Phillips,  14  Gray,  132. 

9  Ad:ims  r.  Brown.  7  Cush.  220,  221, 
222;  Tucker  V.  Buftum,  16  Pick.  46;  Strong 
V.  Blanchard,  4  Allen,  538;  Boston  Iron  Co. 
V.  Kins,  2  Cush.  400.  405.  In  this  last 
case,  Wilde  J.  said,  "  The  ^Master  reports, 
that  the  improvements  made  on  the  estate, 
according  to  the  evidence,  appeared  to  him 
necessary  and  permanent,  and  that  the 
cost,  according  to  the  evidence,  was  not 
allowed  in  full,  but  only  so  much  as,  in 
the  opinion  of  the  Master,  the  improve- 
ments would  have  cost  an  experienced  and 
judicious  farni-'r.  We  think  these  allow- 
ances were  made  on  a  correct  principle. 
'  The  true  rule,'  as  it  is  laiil  down  in  the 
case  of  Reed  v.  Reed,  10  Pick.  400,  '  un- 
doubtedly is,  that  the  mortgagor  shall  be 
charged  no  more  of  the  cost  than  that 
which  is  beneficial  to  the  estate.'  As  we 
undefstand  the  rep  irt,  the  allowances  were 
maile  in  conformity  with  this  rule,  al- 
though it  is  not  so  expressed  in  terms." 
The  same  rule  was  acted  on  in  Adams  v. 
Brown,  supra.  This  rule  gives  to  the 
mortgagee  in  making  improvements  no 
credit  for  honest  etFort,  bond  fide  purpose, 
or  the  ctmduct  of  a  prudent  owner.  If  he 
undertakes  to  make  any  improvements,  it 
must  be  done  at  his  own  risk,  that  they 
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mortgagee  in  necessary  repairs  and  iraprovement  of  the  mortgaged 
premises  cannot  be  objected  to  on  the  ground  that  those  simis 
exceed  the  amount  of  the  rents  and  profits.^  If  the  mortgagor 
seek  to  deprive  the  mortgagee  of  the  usual  allowance  for  necessary- 
repairs  and  lasting  improvements,  on  the  ground  that  they  were 
not  necessary,  he  must  make  a  case  in  his  bill,  otherwise  the  de- 
cree will  be  in  the  usual  form."  ^ 

The  mortgagee  in  possession  will  be  allowed  for  sums  expended 
by  him  in  fines  for  the  renewal  of  leases  ;  ^  and  interest  on  the  money 
advanced,  at  the  rate  his  mortgage  carries.^  So  for  sums  expended 
in  redemption  of  land  tax,  if  the  mortgagor  elects  to  take  it.^  So 
sums  expended  by  him  in  supporting  the  title  of  the  mortgagor  to 
the  estate,®  or  for  discharging  prior  incumbrances  ;  "^  so  the  extra 
costs  of  defending  the  mortgagor's  title  at  Law ;  *  so  the  costs  of 
procuring  administration  to  the  mortgagor.^  And  on  redemption 
by  a  second  mortgagee,  the  original  mortgagee  will  be  allowed 
extra  costs  incurred  by  him  in  foreclosing  the  mortgagor.^" 

The  mortgagee  may  charge  for  sums  paid  by  him  for  taxes  upon 


Ch.  XXIX. 

§1- 

When  ex- 
pense exceeds 
amount  of 
rents  and 
profits. 


Other  allow- 
ances. 


Taxes. 


shall  be  beneficial.  In  Woodward  v.  Phil- 
lips, 14  Gray,  132,  it  wiis  held,  that  the 
morto;;igee  in  possession  is  entitled  to  be 
allowi'd,  upon  redemption,  liis  necessarv 
expenses  for  keeping  the  estate  in  repair, 
but  not  expenditures  for  convenience  or 
ornament.  In  this  case  the  Muster  found 
as  follows,  viz.,  "  forrensonable  repairs  and 
improvements,  $20.5.22  was  expended,  !ind 
I  am  satisfied  that  tlie  said  premises  were 
increased  in  value  that  sum."  But  he 
also  found,  upon  certain  principles  stated 
by  him,  that  the  plaintiff'  was  entitled  to 
redeem  the  premises  upon  the  payment  of 
$124  .52  to  the  defen-'aiit.  The  Court  de- 
cided that  the  amount  allowed  to  the 
mortgagee  should  be  limited  to  $124.52 
for  "necessary  exp  nses,"  according  to 
the  report  of  the  Master.  In  this  case  no 
allowance  was  male  for  improvements, 
though  found  to  be  benetici  d  in  increas- 
ing the  value  of  the  estate.  The  ques- 
tion whether  a  mortgagee's  charges  are 
reasonable  is  to  be  decided  hy  the 
Court  according  to  the  facts  and  circum- 
stances of  the  case ;  it  is  not  to  be  left  as 
an  open  question  to  the  jurv.  Cazenove 
V  Cutler,  4  Me'  246. 

1  Reed  w.  Reed,  10  Pick.  308;  Mickles 
V.  Dillave,  17  N.  Y.  80. 

2  Powell  V.  Trotter,  1  Dr.  &  S.  388. 

8  Manlove  v  Bull,  2  Vern.  84;  Lacon  v. 
Mertin<,  3  Atk.  4;  Hamilton  v.  Dennv,  1 
B.  &  B.  202;  Clark  v.  Smith,  Saxton  Ch. 
(N.  J.)  122. 

*  VVooll}'  V.  Drag,  2  Anstr.  551. 

5  Knowles  V.  Chapman,  Seton.  Dec. 
(Am.  ed    1831)  151. 

6  Godfrev  v.  Watson,  3  Atk.  518;  Pow- 
ell Mortg."  986,  n.;  Hagihorp  v.  Hook, 
1  Gill  &  .1.  270;  Clark  v.  Smith.  Saxton 
(N.  J.),  121;  Miller  V.  Whitiier,  36  Maine, 


577;  McCumber  v.  Gilman,  15  111.  381; 
Riddle  v.  Bowman,  27  N.  H.  236;  4  Kent 
(11th  ed  ),  166,  167;  Brown  v.  Simons,  44 
N.  H.  477,  478;  Allen  v.  Robbins,7  R.  I.  33, 
40;  Neale  v.  Hagtiiorpe,  3  Bland,  591; 
Neptune  Ins.  Co.  v.  Dorsev,  3  Md.  Ch. 
334. 

7  Page  V.  Foster,  7  N.  H.  392;  Miller  v. 
Whittier,  36  Maine,  577;  Silver  Lake 
Bank  v.  North,  4  .Ic.hn.  Ch.  370;  Marine, 
&c.  V.  Biayes,  4  Harr.  &  .J.  343;  Arnold  v. 
Foot,  7  B.  Mon.  06 ;  Stone  v.  Bartlett,  46 
Maine,  438;  Woodstock  Bank  v.  I.awson, 
36  Vt.  118,  123.  Where  the  mortgaged 
estate  is  incumbered  with  dower,  the  mort- 
gagee, so  long  as  he  occupies  the  estate, 
may  either  permit  the  dowress  to  enter,  or 
he  may  pay  her  a  reasonable  sum  for  her 
right  of  dower  during  the  period  of  his 
occupation;  and  the  mortgagee  is  to  be 
allowed  for  the  sum  thus  paid.  Pierce  v. 
Fauiice,  53  Maine,  351,  354. 

But  in  proceedings  to  redeem  mort- 
gages, the  mortgagee  must  include,  in  his 
account  rendered,  otdj'  such  piior  incum- 
brances as  he  has  actually  paid,  and  no 
others.     Stone  v.  Bartlett,  ubi  supra. 

s  iiamsden  v,  Langley,  2  Vern.  536. 

0  Ibid. 

10  Lomax  v.  Hide,  2  Vern.  185;  see 
Gage  V.  Brewster,  30  Barb.  (N.  Y.)  387; 
Currier  v  Webster,  45  N.  H.  226,  235; 
Woodstock  Bank  v.  Lawson,  36  Vt.  118 
123 

The  necessary  expenses,  incurred  by  a 
subsequent  mortgagee,  to  redeem  a  first 
mortgage,  which  it  was  the  duty  of  the 
mortgairor  to  cancel,  are  justly  chargeable 
upon  the  owner  of  the  estate;  being  ex- 
penses by  which  the  estate  was  preserved, 
from  forfeiture.  Miller  v.  Whittier,  36 
Maine,  577. 
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Ch.  XXIX. 

§1- 


Land  lost  by 
failure  to 
pay- 
Insurance. 


the  premises,  and  also  for  assessments  which  he  has  been  obliged 
to  pay  in  order  to  preserve  the  security ;  and  in  the  case  of  taxes 
the  mortgagee  may  presume  them  to  have  been  legally  assessed, 
and  may  therefore  pay  them,  without  inquiring  into  their  validity, 
unless  notified  by  the  mortgagor  of  their  invalidity,  and  indemni- 
fied against  hazard  of  losing  the  estate  by  omitting  to  pay 
them.^ 

If  the  land  be  lost  by  failure  to  pay  the  tax  upon  it,  the  mort- 
gagee is  not  chargeable  with  the  loss.^ 

Where  it  was  a  condition  of  the  mortgage  that  the  mortgagor 
should  keep  the  premises  insured  in  a  certain  sum  for  the  benefit 
of  the  mortgagee,  the  mortgagee  was  allowed  for  premiums  paid 
by  him  for  such  insurance,  which  the  mortgagor  had  not  obtained, 
although  the  insurance  obtained  by  the  mortgagee  was  "for  whom 
it  may  concern,"  and  payable  to  the  mortgagee.^  But  where  there 
is  no  provision  made  for  insurance  in  the  mortgage,  the  mortgagee 
is  not  allowed  to  charge  for  insurance  effected  by  him  on  the 
mortgaged  premises.* 


Allowance  to 
mortgagee 
for  his  ser- 
vice and 
trouble. 


Compensation  to  Mortgagee  for  his  Trouble,  <fcc. 

In  England,  a  mortgagee  is  not  entitled  to  make  any  charge,  by 
way  of  commission,  for  his  own  personal  services  and  trouble  in 
managing  the  property,  and  collecting  and  receiving  the  rents, 
while  in  possession,  but  he  may  charge  for  the  expenses  of  a  bailiff 
or  receiver,  when  it  becomes  proper  to  employ  one.*     The  same 


1  William*  v.  Hilton,  35  Maine,  547; 
Pierce  v.  Faunce,  53  Maine.  351,  354; 
Brown  «.  Simons,  44  N.  H.  475;  Wood- 
stock Banii  V.  Lawson,  36  Vt.  118,  123; 
Hidden  v.  Jordan,  28  Cal.  301;  Mix  v. 
Hotchkiss,  14  Conn.  32.  Faure  v.  Wiiians, 
Hopk.  283;  Kortright  v.  Cadv,  23  Barb 
(N.  Y.)  290;  Bollinger  v.  Chouteau,  20 
Missou.  89;  Eagle  Ins.  Co.  v.  Pell,  2  Edw. 
Ch.  631;  Clark  v.  Smith,  Saxton  (N.  .1.), 
122;  see  Veach  v.  Schaup,  3  Clarke 
(Iowa),  194. 

2  Harvie  v.  Bank«,  I  Rand.  408 ;  Wil- 
liams V.  Hilton,  35  Maine,  547. 

3  Fowley  v.  Palmer,  5  Gray,  549;  Mix 
V.  Hotchkiss.  14  Conn.  32;  Venderhaise  v. 
Hugues,  2  Beasley.  410,  412.  But  in  a 
case  under  the  usual  form  of  reference  to  a 
Master,  directing  him  to  take  an  account  of 
the  amount  due  to  the  plaintiffs  upon  their 
bond  and  mortgage,  the  sura  paid  for  in- 
surance was  regarded  as  no  part  of  the 
amount  due  on  tiie  bond  and  mortgase. 
Stonington  Savings  Bank  v.  Davis,  2  Mc- 
Carter,  30.  In  thi>  case  the  mortgage  con- 
tained an  agreement  that  the  mortgagor 
should  keep  the  buildings  insured,  and 
that  the  policy  should  be  assigned  to  the 


mortgagees ;  and  in  default  thereof,  it  was 
agreed  that  the  mortgagees  might  insure, 
and  add  the  premiums  to  the  amount  due 
on  the  bond  under  the  security  of  the  mort- 
gage. But  inasmucli  as  neither  the  plain- 
tiffs' right  to  insure,  nor  the  fact  of  the 
insurance  wa';  averred  in  the  bill,  and  no 
relief  was  prayed  on  that  account,  the 
Court  refused  to  allow  the  amount  paid 
by  the  mortgagees  for  insurance,  although, 
by  a  liberal  construction  of  the  order  of 
refert-nce,  it  might  be  deemed  within  the 
cognizance  of  the  Master.     Ihid. 

*  Saunders  v.  Frost,  5  Pick.  259;  King 
V.  State  Mut.  Fire  Ins.  C-.,  7  Cush.  1,  8; 
White  V.  Brown,  2  Cush.  412;  Dobson  v. 
Land,  8  Hare.  216;  S.  C.  13  Law  Rep. 
247;  Clark  r.  Smith,  Saxton  (X  .J.),  121; 
Pierce  v.  Faunce,  53  Maine,  351,  354;  Mix 
V.  Hotchkiss,  14  Conn.  32. 

5  Bonithon  v.  Hockmore,  1  Vern  316; 
French  V.  Baron,  2  Atk.  120;  Godfrey  r. 
Wat«on,  3  Atk.  517;  Langstaife  u  fen- 
wick,  10  Vfts.  405;  Davis  v.  Dendev,  3 
Mad.  Ch.  170;  Clark  v.  Robbins,  6  Dana 
(Ken.),  350;  4  Kent  (10th  ed.),  193; 
M'Connel  v.  Holobush,  11  111.  61;  Gilbert 
V.  Dyneley,  3  M.  &  Gr.  12. 
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rule  has  been  followed  in  some  of  the  United  States ;  ^  while  in    Ch.  XXIX. 

Massachusetts  and  some  other  States  an  allow^ance  will  be  made    , :  '_! 

to  the  mortgagee  for  his  pei'sonal  services  in  the  management  of 
the  estate,  collecting  the  rents,  «&c."  But  if  the  mortgagee  actually 
occupies  the  estate  himself,  he  can  claim  no  allowance  for  his  care 
and  trouble.^ 

As  to  the  Mode  of  Stating  the  Account. 

Where  the  assignee  of  a  mortgage,  made  to  secure  payment  of  a  Modeofstat- 
note  for  1700  in  two  years,  with  interest  semi-annually,  took  pos-  '"^  accounts; 
session  of  the  mortgaged  premises,  under  a  judgment,  after  the 
expiration  of  the  two  years,  and  received  rents  and  j^rofits,  and  it 
appeared  upon  a  bill  in  Equity  to  redeem  and  upon  a  report  of  the 
Master,  which  did  not  make  annual  rests,  that  the  net  annual  '^'^^^  '■®"^^- 
rents  would  exceed  the  year's  interest  on  the  note,  the  Court 
directed  that  annual  rents  should  be  made,  and  that  the  Master 
should  (1)  state  the  gross  rents,  received  by  the  defendant,  to  the 
end  of  the  tirst  year,  (2)  state  the  sums  paid  by  him  for  rejjairs, 
taxes,  and  a  commission  for  collecting  the  rents,  and  deduct  the 
same  from  the  gross  rents,  and  the  balance  will  show  the  net  rents 
to  the  end  of  the  year,  (3)  compute  the  interest  on  the  note  for 
one  year,  and  add  it  to  the  principal,  and  the  aggregate  will  show 
the  amount  due  thereon  to  the  end  of  the  year.  (4)  If  the  net 
annual  rent  exceeds  the  year's  interest  on  the  note  (as  it  will), 
deduct  that  rent  from  the  amount  due,  and  the  balance  will  show 
the  amount  remaining  due  at  the  end  of  tlie  year.  (5)  At  the 
end  of  the  second  year,  go  through  tlie  same  process,  taking  the 
amount  due  at  the  beginning  of  the  year  as  the  new  principal  to 
comjjute  the  year's  interest  upon  ;  and  so  on  to  the  time  of  judg- 
ment.* 

1  Breckenridge    v.    JJrooks,    2    Marsh.  a  morig;igee  in  possession,  who  manages 

(Ken.)  339;  Moore  v.  Cable,  1  John.  Ch.  the  estute  himself,  is  untto  be  iillnwed  tor 

385,  388;    Benhain   v.    Kowe,  2  Ciil.  387;  his  own  care  and  trouble;  otlierwise,  if  he 

Vanderhaise  r.  Hugues,  2  Beasley  (N.  J.  j,  emploj's  a   bailiff,  or  lets  the  estate  to  a 

410.  tenant,  and  so  is  the   rule  in  England;" 

^  In  Gibson «.  Crehore,  5  Pick.  161,  and  see  Brown  v.  Simons,  4<  N.  H.  211,  212. 
Tucker  v.  Bufi'um,  16  Pick.  46,  a  commis-  *  Van  Vronker  v.  Eastman,  7  Jlet.  163, 

sion  of  five  per  cent  on  tlie  rents  received  per   Shaw  C.   .1.     In  a  case  wh^re   rests 

was    allowed.      In    Adams   v.    Brown,  7  were   not   din-cted,  it  was   held   that    in 

Cu.sli.    220,    222,   223,    it   wa-s    said,    that  stating  the  account  between  ti.e  parties  to 

'•each  case  in   tiiis  respect  must  depend  a  bill  in   Equity  to  redeem,    the  Master 

upon  its  own  pecular  circumstances.     In  should   ascertain    'he    gross    amounts   of 

many  ca-es,    a    commissmn   of    five    per  rents  and  profits;  and   then  tlie  costs  of 

cent  on  the  rents  received  uciuldbewhody  reasonable  repairs  antl  improvements  on 

inadequate,' and  tlie  JMaster  w.is  directed  the  premises;  the  taxes  tliereon  ;  together 

to  allow    such  furtlier  >um   as  he   mii;ht  wiih  a  suitable  compensation  for  the  care 

thiiik  just  and  reasonable.     SeeCazenove  and  management  of  the  estate;  from   the 

V.  (juiler,  4  :Met.   246,  250;   Waterman  v.  gross   amount    of    rents    and   profits    tlie 

Curtis,  26  Conn.  241;  Granberry  v.  Gran-  charges  against  the  estate  are  to  be  taken, 

berry,  1  vVash.  (Va.)246;   Wilson  v.  V\  il-  and,   wh^uever  the  balance  in   tlie  hands 

son,  3  Binn.  557.  of  the  mortgagee  exceeds  the  interest  on 

3  Eaton  V.  Siinonds,  4  Pick.   105.      In  the  mortgage  debts  at  that  time,  it  is  to  be 

this  case,  Wilde  J.  said,  "  The  rule  is,  that  regarded   and  deducted,  as  in   case  of  a 
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Ch.  XXIX. 

§1. 


Effect  of 
Master's  re- 
port. 


The  amount  is  to  be  made  up  to  the  time  of  the  Master's  re- 
port.^ But  the  mortgagee  must  account  for  the  rents  and  profits 
subsequent  to  the  decree  of  foreclosure,  where  he  is  in  possession, 
and  the  premises  are  redeemed  within  the  time  allowed  by  the 
decree.^  The  remedy  is,  liOAvever,  wholly  in  Equity  and  not  at 
Law.* 

Effect  of  Master'' s  Report  upon  Mortgagee' s  Account  of  Rents^ 
Profits^  Expenditures^  &c. 

All  questions  and  inferences  of  fact  involved  in  the  account  of 
the  mortgagee  are  peculiarly  fit  for  the  consideration  of  tlie  Master, 
and,  if  he  adopts  the  correct  principle  in  point  of  law,  his  report 
will  be  conclusive,  unless  it  clearly  appears  from  the  report  or 
otlierwise  that  he  has  acted  under  a  mistake,  or  has  abused  or  ex- 
ceeded his  authority.*  And  the  burden  is  on  the  excepting  party, 
to  establish  the  mistake  or  misconduct  alleged.^ 

In  Mott  V.  Harrington^  it  was  held  not  to  be  proper  for  the 
Court,  on  exceptions  to  a  Master's  report,  to  review  his  proceed- 
ings in  relation  to  an  account,  or  the  items  thereof.  Nor  will  the 
Master's  decision  on  the  evidence  before  him  be  reviewed  on  appeal. 


Form  of  de- 
cree for  dis- 
solution. 


Partnership  Accounts. 

A  decree  for  the  dissolution  of  a  partnership  ordinarily  directs 
an  account  to  be  taken  of  all  dealings  and  transactions  between 
the  paitners ;  either  generally,  or  from  the  foot  of  the  last  stated 
account,  ov  other  specified  time  ;  and  also  an  accoimt  of  the  credits, 
property,  and  effects  due  and  belonging  to  the  partnership  :  and 
directs  a  receiver  to  be  appointed  of  the  outstanding  debts  and 
effects,  and  provides  some  other  means  of  realization.'' 
And  account.  A  decree  for  a  partnership  account  in  its  simplest  form  is  to  this 
effect :  "  Let  an  account  be  taken  of  all  partnership  dealings  and 
transactions  between  the  plaintiff  and  the  defendant,  from  the 
— r"^^^y   ^^ •      ^'^^^   allowances .     And   let   what,    upon 


partial  payment  on  such  debt,  and  so  on 
from  vt'Mr  to  vear.  Pierce  v.  Faunce,  53 
Maine,  351:  Heed  «.  Keed,  10  Pick.  3t)8; 
Ireland  r.  Abhott,  24  Maine,  155. 

1  Holabird  v.  Burr,  17  Conn.  556;  Smith 
V.  Brush,  11  Conn.  366;  Adams  y.  Brown, 
7  Cush.  223.  224;  Maim  v.  Richardson, 
21  Pick.  355;  Stewart  v.  Clark,  11  Met. 
384. 

2  Ruckman  v.  Astor,  9  Paige,  518;  ante, 
p.  1224,  note. 

3  Chapman  t'.  Smith.  9  Vt.  153. 

*  Sparhawk  v.  Wills,  5  Gray,  423; 
Adams  v.  Brown,  7  Cush.  220,  222;  Reed 
V.  Keed,  10  Pick.  398,  400;  Boston  Iron 
Co.  V.  King,  2  Cush.  405,  406;  Howe  v. 
Russell,   36    Maine,    115;     McKinney    v. 


Pierce,  5  Ind.  (Porter)  422;  Merriam  v. 
Baxter,  14  Vt.  514;  Ashmead  v.  Colbv, 
26  Conn.  289,  312,  313;  Holabird  v.  Burr, 
17  Conn.  563;  Izard  v.  Bodine,  1  Stockt. 
(N.  ,J.)  309;  Sinnickson  v.  Bruere,  1 
Stockt.  (N.  J.)  659. 

6  Da  Costa  v.  Da  Costa,  3  P.  Wms.  140, 
note;  Howe  v.  Russeil,36  Maine,  127. 

6  15  Vt.  185;  see  Van  Vronker  v. 
Ea.«tman,  7  Met.  163.  But  if  the  plain- 
tiff, in  a  bill  to  redeim  a  niortoa<je.  admits 
th:it  a  certain  sum  is  due,  and  the  defend- 
ant claims  a  larger  sum,  the  Master  to 
whom  the  case  has  been  referred  to  take 
an  account  cannot  report  that  nothing  is 
due.     Bellows  v.  Stone,  18  N.  H.  465. 

"!  See  Seton,  542-561. 
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taking  the  said  account,  shall  be  certified  to  be  due  fi-om  either  of 
the  said  parties  to  the  other  of  them,  be  paid  by  the  party  from 
whom  to  the  paity  to  whom  the  same  shall  be  certified  to  be  due. 
Liberty  to  ap})ly." 

The  method  of  taking  a  partnership  account  under  such  a  de- 
cree is,  — 

First,  to  ascertain  how  the  firm  stands  in  relation  to  third 
parties. 

Second,  to  ascertain  what  each  partner  is  entitled  to  charge  in 
account  with  his  copartners,  remembering,  in  the  words  of  Lord 
Hardwicke,  that  "  each  is  entitled  to  be  allowed  as  against  the 
other,  every  thing  he  has  advanced  or  brought  in  as  a  partner- 
ship transaction,  and  to  charge  the  other  in  account  wifh  what 
that  other  has  not  brouglit  in,  or  has  taken  out  more  than  he 
ought."  1 

Third,  to  apportion  between  the  partners  all  profits  to  be  divided 
or  losses  to  be  made  good  ;  and  ascertain  what,  if  any  thing,  each 
partner  must  pay  to  the  others,  in  order  that  all  cross-claims  may 
be  settled. 

Li  taking  an  account  on  a  bill  filed  by  one  partner  against  his 
copartners  after  the  termination  of  the  partnership,  all  the  parties 
are  to  be  regarded  as  actors,  and  the  decree  should  settle  the  part- 
nership concerns  between  all  the  individual  j^artners,  as  if  each 
was  a  plaintiflT  in  a  bill  against  his  copartners.  The  whole  case 
should  be  adjudicated  upon,  not  only  the  claims  of  the  plaintiff 
against  the  defendants,  but  also  the  claims  of  the  defendants  be- 
tween themselves  ;  and  an  execution  may  be  issued  in  favor  of 
each  partner  to  whom  a  balance  is  found  due,  against  such  as  are 
equitably  liable  to  pay  the  same.^ 

Where  the  bill  prays  that  a  full  and  just  account  may  be  taken  of 
the  partnership  concerns,  and  the  Master  is  directed  to  state  such 
an  account,  and  to  report  all  the  fiicts  touching  the  same,  which 
he  may  judge  material,  he  is  authorized  to  examine  and  state  all 
the  partnership  accounts,  whether  the  items  are  mentioned  in  the 
bill  or  not.^ 

But  no  final  decree  can  be  made  in  a  suit  between  partners  for 
a  settlement,  while  debts  due  from  the  firm  remain  unadjusted  ; 
unless  the  plaintiffs  will  deduct  the  amount  of  such  debts  from  the 
sum  which  they  seek  to  recover.* 

When  a  partnership  account  is  decreed,  it  is  not  usual  for  the 
Court  to  determine  beforehand  what  are,  and  what  are  not,  just 


Ch.  XXIX. 

§1- 


Mothorl  of 
takiiif^  the 
acLOunt. 


In  taking 
partnership 
accounts  all 
the  partners 
are  actors. 


And  each 
may  have  an 
execution  for 
balance  due 
him. 

Master  may 
state  all  the 
accounts, 
whether 
items  men- 
tioned in  bill 
or  not. 


No  final  de- 
cree while 
firm  debts 
outstanding. 


.lust  allow- 
ances, not 
determined 
beforehand. 


1  West  V.  Skip,  1  Ves.  Sen.  242. 

2  Raymond  v.  Came,  45  N.  H.  201,  202; 
Grove  V.  Fresh,  9  Gill  &  .1.  280;  Scott  v. 
Pinkerton,  3  Edw.  Ch.  70. 


3  Copeland  v.  Crane,  9  Pick.  73. 

4  Tyng  V.  Thayer,  8  Allen,  301,  397. 
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Partnership 
books  prima 
facie  evi- 
dence. 


When  not. 


Vouchers 
not  required. 


Direction  to 
produce 
books  and 
papers. 


Effect  of 
partj'  reftis- 
ing  to  pro- 
duce. 


allowances.  That  is  determined  on  taking  the  account,  and  if 
necessary  the  decree  will  direct  a  statement  to  be  made  of  the 
facts  and  reasons  upon  which  any  allowances  shall  be  adjudged  to 
be  just  allowances.^ 

The  partnership  books  being  accessible  to  all  the  partners,  and 
being  kept  more  or  less  under  the  charge  of  them  all,  are  pi'imd 
facie  evidence  against  each  of  them,  and  therefore,  also  for  any 
of  them  against  the  others  ;  '^  but  subject  to  the  right  of  either  party 
to  show  errors  or  mistakes  in  the  account.^  But  entries  made  by 
one  partner  without  the  knowledge  of  the  other,  do  not,  of  course, 
prejudice  the  latter  as  between  him  and  his  copartner  ;  ^  and  where 
a  surviving  partner  drew  up  an  account  which  he  furnished  to  the 
executors  of  his  late  partner,  it  was  held  that  such  account  was 
admissible  against  the  partner  who  furnished  it,  and  that  the  ex- 
ecutors were  not  bound  by  using  it  against  him,  to  admit  its  cor- 
rectness throughout.^  Generally,  it  is  sufficient  to  exandne  and 
state  the  books  of  the  copartners,  without  requiring  vouchers  in 
support  of  each  particular  item.® 

The  decree  for  an  account  usually  directs  that  all  parties  shall 
produce  on  oath,  all  books  and  papers  in  their  custody  relating  to 
the  taking  of  the  accounts.  If  any  partner  has  kept  accounts 
relating  to  the  partnership  in  private  books  of  his  own,  he  must 
produce  such  books.''  As  between  partners  and  their  representa- 
tives material  documents  must  be  produced,  though  they  may  be 
privileged  as  between  them  and  other  persons.^  If  a  partner  has 
books  or  accounts  in  his  possession,  and  will  not  produce  them, 
an  account  may,  nevertheless,  be  arrived  at  by  presuming  every 
thins;  against  him.^ 


1  See  Crawshay  v.  Collins,  2  Russ.  347; 
Brown  v.  De  Ttistet,  Jac.  294,  298,  29tJ; 
Cooki?.  Collingiidge,Jac.  623,625;  VVed- 
derburn  v.  Wedderburn,  2  Keen,  753. 

2  And  this  is  true,  altliough  the  books 
are  inaccurately  kept.  Topliff  v.  Jack- 
son, 12  Gray,  565. 

8  Lodge  V.  Prichard,  3  De  G.,  M.  & 
G.,  906;  Smith  r.  Chandos,  2  Aik.  158; 
Heartt  y.  Corning,  3  Paige,  566;  Stough- 
ton  V.  Lyucli,  2  John.  Ch    218. 

*  Hutchesun  v.  Sinirh,  5  Irish  Eq    117. 

6  jMorehouse  v.  Newton,  3  De  G.  & 
Sm.  307. 

6  Pletclier  V.  Polhird,  2  Hen.  &  M.  544 ; 
Brickhouse  v.  Hunter,  4  Hen.  &  M.  363; 
Turner  r.  Hughes,  1  Basbee  Eq.  (N.  C.) 
116;  Heed  v.  Jones,  8  Wis.  421. 

"  Toulmin  v.  Copland,  3  Y.  &  C.  Ex. 
655;  Freeman  v.  Fairhe,  3  Mer.  43.  In 
taking  tlie  accounts  ol  a  partnership,  after 
a  dissolution,  neither  pariner  can  be  com- 
pelled to  make  out  the  accounts,  ante,  p. 
724,  note.  It  is  competent  to  either  to  pre- 
pare and  bring  in  the  accounts ;  and  for 


that  purpose  he  is  entitled  to  access  to 
such  books  and  papers,  relating  to  the 
psirtnership  atl'airs,  as  are  in  the  jjosses- 
sion,  custody,  f>r  power  of  the  other;  and 
may  obtain  discovery  and  inspection,  on 
deposit  thereof;  see  ^;(»s<  chapter  on  Pro- 
duction of  Documents.  In  cases  of  this 
description,  the  assistance  of  an  account- 
ant is  often  obtained,  under  the  sanction 
of  the  Court,  to  complete  the  books,  and 
make  out  the  accounts  required  to  be 
taken  by  the  decree.  As  to  the  employ- 
ment of  accountants;  see  15  &  16  Vic.  80, 
§  42;  ante,  pp.  983,  1225. 

8  See  Brov\n  v.  Perkins,  2  Hare,  540. 

9  Walmsley  r.  Walmsley,  3  Jo.  &  Lat. 
556;  and  see  Gray  v.  Haig,  20  Beav.  219; 
Copeiand  v.  Crane,  9  Pick.  73.  Unless 
there  be  mu  express  stipulation,  or  a  par- 
ticular CMur.>e  (if  practice  shown  by  the 
partnership  books  tu  the  contiaiy,  interest 
between  partners  is  not  allowed.  Sir  W. 
Page  Wood.  V.  C.  in  Kishton  v.  Grissell, 
L.  K.  5  Eq.  331;  CoUyer,  Partn.  (6th  Am. 
ed.  §§  335-338.) 
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The  Master,  in  taking  an  account  does,  not,  in  general,  strike 
any  balance  till  the  whole  charge  and  discharge  have  been  gone 
through,  and  he  is  not  at  liberty  to  make  rests  in  the  account,  un- 
less directed  so  to  do  by  the  decree.^  It  frequently  happens,  how- 
ever, that,  upon  further  directions,  he  is  ordered  to  make  yearly  or 
half-yearly,  or  other  rests ;  the  object  of  which  direction  is,  to 
enable  the  Court  to  see  what  balances  the  accounting  party  has, 
from  time  to  time,  retained  in  his  hands,  in  order  that  it  may 
judge  whether  he  ought  to  be  charged  with  interest  on  his  balan- 
ces or  not ;  ^  and  to  apply  the  excess  of  the  rents  and  profits  be- 
yond the  interest,  to  the  reduction  of  the  principal.^  Where, 
therefore,  such  a  direction  occurs  in  a  decree,  the  course  for  the 
Master  to  pursue  is,  to  strike  a  balance  at  each  rest,  which  the 
decree  requires  him  to  make,  by  deducting  the  amount  of  the  dis- 
charge from  the  amount  of  the  charge  up  to  that  period.^     Where 


Ch.  XXIX. 

§1- 

Striking  a 
balance. 


1  Webber  v.  Hunt,  1  Mad.  13;  Hall  v. 
Hallett,  1  Cox,  134,  138 ;  Powell  on  Mort. 
958  a,  n.;  Hoff.  Mast,  in  Chan.  244; 
Davis  V.  May,  Coop.  238;  Yates  v. 
Hambly,  2  Atk.  362;  Donovan  v.  Flicker, 
Jac.  168.  "  Couris  of  Equity  will  not, 
ordinarily,  require  annual  rests  to  be  made 
in  settling  accounts."  2  Story  Eq.  Jur. 
§  lUlO  a. 

The  direction  to  take  the  accounts  of  a 
mortgagee  in  possession  with  rests,  is  not 
of  course,  but  a  case  must  be  made  our, 
showing  its  propriety  under  the  circum- 
stances, and  it  is  never  directed  lor  a 
broken  period.  Davis  v.  May,  19  \^es. 
383;  Donovan  v.  Ericker,  Jac.  168;  Na- 
soni  V.  Clarkson,  4  Hare,  104.  In  Davis  v. 
May,  supra,  Lord  Eldon  said,  "  From  prec- 
edents of  decrees  that  I  liave  seen,  I  col- 
lect, that  the  usual  course  is  not  to  give 
that  direction."  And  in  that  case  it  was 
also  held,  that  rests  could  not  be  directed 
imni  a  pai-ticular  period  of  the  account. 
But  in  Wil>on  v.  Metcalf,  1  Kuss.  530, 
resi;s  were  directed  from  the  time  the  mort- 
gage appeared  to  have  been  paid  oft'.  See 
also  Shaefter  v.  Chamljers,  2  Halst.  Ch. 
(N.  J.)  548.  In  Boston  Iron  Co.  v.  Kmg, 
2  Cush.  400,  where  a  mortgagee  ot  real 
estate,  who  had  been  some  time  in  the 
possession  and  occujiation  of  the  same, 
sold  and  conveyed  the  estate  to  a  pur- 
chaser, who  entered  and  took  possession 
thereof,  it  was  held,  that,  in  stating  an 
account  on  a  bill  in  Equity  to  redeem,  the 
Master  could  not  properly  make  a  rest  in 
the  computation  of  the  inteiest,  at  the 
time  of  the  assignment  and  add  the  in- 
terest then  due  to  the  principal,  even  m 
favor  of  such  purchaser  who  had  paid  the 
full  amount  of  the  mortgage  debt  and 
interest  computed  to  the  day  of  his  pur- 
chase. 

The  intere-t  never  having  been  in  ar- 
rears, and  the  rents  having  annually 
exceeded    the    amount    of    the    interest, 

VOL.  II. 


rests   were  directed    in  Sheppard    v.   El- 
liott, 4  Mad.  254. 

In  Raphael  v.  Boehm,  11  Ves.  102,  it  is 
said,  that  every  receipt  forms  a  rest.  But 
it  seems  that  the  usual  direction  is  for  an- 
imal rests.  Knowles  v.  Chapman,  Seton 
on  Dec.  (Am.  ed.  1831)  112;  Yates  v. 
Hambly,  supra  ;  Webber  v.  Hunt,  1  Mad. 
Ch.  13;  Quanell  v.  Beckford,  14  Ves. 
177;  S.  C.  1  Mad.  273;  Robinson  v.  Cum- 
ming,  2  Atk.  410.  Rests  will  be  allowed 
uiion  the  amount  of  an  occupation  rent 
as  well  as  upon  rents  and  profits  received. 
Wilson  V.  Metcalf,  1  Kuss  530. 

2  HalU-.  Halletc,  1  Cox,  138;  Raphael 
V.  Boehm,  11  Ves.  110.  In  Nelson  r.  liooth, 
3  De  G.  &  J.  119, 122,  Lord  Justice  Turner, 
"  With  respect  to  the  question  of  rests,  I 
have  always  understood  it  to  be  the  set- 
tled course  of  the  Court  not  to  direct  an 
account  with  annual  rests  against  a  mort- 
gagee in  possession,  unless  at  the  time 
when  he  took  possession  there  was  no 
arrear  of  interest  due  to  him.  I  conceive 
the  principle  to  be  this,  a  mortgagee  is  not 
bound  to  receive  payment  of  his  debt  by 
driblets,  but  he  has  tlie  right  to  do  so  if  he 
thinks  fit.  If  he  enters  into  possession 
where  no  arrear  of  interest  is  due,  he 
evidences  his  intention  so  to  receive  pay- 
ment of  the  debt,  ana  the  account  there- 
fore goes  with  rests ;  but  if  the  interest  is  in 
arrear  when  he  enters  into  possession,  the 
fact  of  his  taking  p(JSsession  affonis  no 
evidence  of  his  intention  to  receive  pay- 
ment by  driblets,  as  he  is  driven  to  take 
possession  by  the  non-payment  of  the  in- 
terest, and  the  account  j;herefore  goes  on, 
till  the  whole  debt  has  been  satisfied.  I 
have  oiten  had  occasion  to  consider  the 
point,  and  my  impression  is,  that  tliis  is 
the  result  of  the  authorities." 

3  Hoft'.   Mast,   in  Chan.  243;  Gould   v. 
Tancred,  2  Atk.  533. 

4  As  to   computing  interest  with  rests, 
see  2}0st,   1259.     Upon   a  bill  to  redeem 
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Computation 
of  interest  on 
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Course, 
where  a  set- 
tled account 
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disturbed. 


Leave  to  sur- 
charge and 
falsify. 


rests  are  directed  to  be  made,  and  interest  corapiited  on  the  bal- 
ances, the  interest  of  each  preceding  balance  must  be  included  in 
the  balance  then  stated,  and  interest  computed  on  the  total  amount ; 
so  as  to  charge  the  accounting  party  with  compound  interest.^ 

It  sometimes  happens  that,  in  decrees  directing  accounts,  the 
Court  orders  the  Master,  if  he  shall  find  that  there  are  stated  ac- 
counts, not  to  disturb  the  same.^  This  direction  is  usually  inserted 
where  a  settled  account  is  insisted  upon  in  the  answer  and  proved ;  ^ 
and  unless  it  is  inserted,  any  settled  accounts  will  be  disregarded, 
in  taking  the  accounts  under  the  decree  or  order ;  *  except  in 
the  case  of  the  ordinary  accounts  in  an  administration  suit,  in  tak- 
ing which,  it  seems  that  settled  accounts  may  be  allowed  without 
any  express  direction.^  Settled  accounts  must  be  proved  before 
the  Master  in  the  usual  manner :  and  the  direction  not  to  disturb 
them  only  applies  to  accounts  settled  between  the  plaintiif  and 
defendant,  and  not  to  accounts  settled  between  co-defendants.^ 
Where  a  settled  account  is  insisted  upon  by  the  answer,  but  not 
proved,  the  order,  not  to  disturb  the  accounts,  will  be  accompanied 
by  a  direction  that  the  plaintiff  shall  have  liberty  to  surcharge  and 


against  the  nssignee  of  a  mortgage,  where 
the  rents  and  profits  were  considerable 
and  the  interest  of  the  debt  was  pa^  able 
semi-annually,  it  was  decreed,  that  inter- 
est should  be  computed  upon  the  rents 
and  profits,  making  S' mi-annual  rests. 
Gibson  v.  Crehore,  5  Pick.  16U,  161 ;  see 
Reed  V.  Reed,  10  Pick.  400;  Farwell  v. 
Sturdivant,  37  Maine,  308.  In  a  case, 
where  it  does  not  appear  at  what  times 
the  interest  of  the  debt  was  payable,  the 
Master  was  directed  "  to  cast  interest  on 
the  rents  and  profits,  making  proper 
rests;"  and  he  cast  intei-est  accordingly, 
making  annual  rests;  the  Court  held, 
that  if  any  rests  were  proper,  annual  rests 
were  undoubtedly  to  be  made.  Gordon 
V.  Lewis,  2  Sumner,  146.  It  seems  that 
the  usual  direction,  when  any  is  made, 
is  for  annual  re-ts.  Seton  Decrees  (Am. 
ed.  1831)  112;  Knowles  v.  Chapman, 
ibid.;  Yates  v.  Hambly,  2  Atk.  362;  Web- 
ber V.  Hunt,  1  Mail.  13;  Van  Vronker 
V,  Eastman,  7  Met.  162,  163.  A  mortga- 
gee in  possession  has  a  right  to  apply 
the  rents  and  profits  received  by  him  first 
to  satisfy  the  expenditures  made  by  him 
in  the  proper  management  of  the  estate. 
If  there  be  any  excess,  it  should  be  ap- 
plied to  the  payment  of  the  interest  on 
the  mortgage  debt.  No  case  for  rests 
arises  uidess  there  is  an  excess  of  rents 
and  profits  above  the  expenditures  and 
interest.  When  such  excess  arises,  it  is 
to  be  applied  to  the  reduction  of  the  prin- 
cipal debt,  and  interest  is  afterwards  to  be 
computed  on  the  balance  of  principal  so 
reduced.  Rests  will  not,  ordinarily,  be 
directed,  when  the  effect  of  such  direction 
might  be  to  give  interest  on  interest.    See 


Reed  v.  Reed,  10  Pick.  398,  400,  401; 
Gibson  v.  Crehore,  5  Pick.  146;  Saunders 
V.  Frost,  5  Pick.  259,  270,  Shaefter  v. 
Chambers,  2  Halst.  Ch.  (N.  J.)  548 ;  Wil- 
son V.  Cluer,  3  Beav.  136;  Horlock  v. 
Smith,  1  Coll.  287;  Finch  v.  Brown,  3 
Beav.  70;  Blackburn  v  Warwick,  2  Y. 
&  C.  92;  Pierce  v.  Faunce,  53  Maine,  151; 
Ireland  v.  Abbott,  24  Maine,  155;  ante, 
1247.  Rests  are  not  directed,  if  theie 
was  an  arrear  of  interest  when  the  mort- 
gagee took  possession.  Nelson  v.  Booth,  3 
DeG.  &J.  119.  And  in  such  case,  in  gen- 
eral, not  till  the  whole  debt  is  paid.  VVil- 
son  1).  Cluer,  3  Bea.  136;  .see  Latter  v. 
Dashwood,  6  Sim.  462.  Annual  rests 
were  directed  on  the  ground  that  the  in- 
cumbrancer set  up  an  adverse  title  as 
owner,  where  otherwise  they  would  not 
have  been,  in  Incorporated  Societv  v. 
Richards,  1  Dr.  &  War.  258,  290;"  see 
Montgomery  v.  Calland,  14  Sim.  79; 
Smith  V.  Pilkington,  1  De  G.,  F.  &  J. 
120. 

1  See  forms  of  decrees  in  Seton,  469, 
762;  ante,  1125;  Cotham  v.  West,  Seton, 
762;  Heighington  v.  Grant,  5  M.  &  C. 
258;  Knott  v.  Cottee,  16  Jur.  752,  754, 
M.  R.;  Seton,  762,  No.  6;  post.  Vol. 
3;  Farwell  v.  Sturdivant,  37  Maine,  308. 

2  Post,  Vol.  3. 

3  Coler.  Cole,  cited  14  Ves.  579;  Buck- 
eridge  v.  Whaliey,  33  L.  J.  Ch.  649,  V. 
C.  K. 

■*  Fitzpatrick  i>.  Mahony,  1  J.  &  Lat.  84; 
Carmichael  v.  Carniichael,  2  Phil.  101;  10 
Jur.  908; 

5  Newen  v.  Wetten,  31  Beav.  315. 

6  Carmichael  r  Carmichael,  2  PhU.  101; 
10  Jnr.  908. 


master's    office:     accounts. INTEREST. 


1253 


falsify.^  A  settled  account  must,  in  such  cases,  be  established  be- 
fore the  Master,  in  the  same  manner  as  before  the  Court.  In  some 
cases  of  this  description,  the  accounts  have  been  ordered  to  be 
considered  as  x>rimd  facie  conclusive,  but  with  liberty  to  the  par- 
ties to  show  any  error  therein.^  The  method  of  proceeding,  where 
liberty  is  given  to  surcharge  and  falsify  an  account,  has  been  before 
pointed  out.^ 

Comiyutation  of  Interest.^ 

A  direction  to  the  Master  to  compute  interest  upon  debts,  leg-  Computation 
acies,  &c.,  frequently  forms  part  of  the  decree.^  In  ordinary  suits 
for  the  administration  of  assets,  the  direction  is,  that  the  Master 
shall  compute  interest  on  such  of  the  testator's  [or  intestate's] 
debts  as  carry  interest,  after  the  rate  the  same  respectively  carry 
interest,®  and  upon  his  legacies,  from  the  time  and  after  the  rate 
directed  by  the  testator's  will ;  ^  and  where  no  time  of  payment  or 
rate  of  interest  is  thereby  dii-ected,  then  after  the  rate  of  four  per 
cent  per  annum,  which  is  the  ordinary  rate  of  interest  given  by 
the  Court  upon  legacies  and  portions,  where  no  specific  rate  of 
interest  is  directed  by  the  will,^  from  the  end  of  one  year  after  the 
testator's  death.® 


1  Kinsman  u  Barker,  14  Ves.  579; 
Connop  V.  Hay  ward,  1  Y.  &  C.  C  C.  33, 
35;  Allfrey  v.  Allfrey,  10  Beav.  353;  1 
M'N.  &  (j.'  87,  93;  Biickerutge  v.  Whalley, 
33  L.  J.  Ch.  649,  V.  C.  K. ;  Seton,  109. 
Fur  what  is  mean!  by  surcliarging  and 
falsiiying,  ?ee  unit,  668.  For  lorms  of 
oraers,  see  Seton  108,  111;  pvst,  Vol.  III.  ■ 
p.  2207. 

2  Englisli  V.  Baring,  Seton,  108,  No.  4, 
109;  see  also  Stainton  u.  Carron  Co.,  24 
Beav.  340,  361;  3  Jur.  N.  S.  1235. 

3  Ardt^  p.  668;  see  1  Storj'  Eq.  Jur. 
§§  524-529;  Matthews  v.  Walwyn,  4 
Sumner's  Ves.  118,  and  note  (6);  Storv 
Eq.  Fi.  §  800;  Boyle  v.  Hardy,  28  Mis. 
(7  Jones)  390. 

4  Courts  of  Equity  will  not  decree  cur- 
rent interest,  when'it  could  not  be  recov- 
ered at  Law.  Stewart  v.  Wilson,  5  Dwna, 
54.  Interest  is  to  be  allowed  upon  money 
paij  to  the  use  of  another  by  his  request, 
from  the  time  of  payment.  Gibbs  v.  bry- 
ant,  1  Fick.  llb;'Keed  v.  Kens.  Glass 
Manuf.  Co.,  3  Cowen,  436;  S.  C.  5  Cowen, 
587;  Rector  v.  Mark,  1  Miss.  288;  Bar- 
nard v.  Bartholomew,  22  Fick.  291 ;  Chitty 
Contracts  (10th  Am.  ed.),  714,  note,  and 
cases  cited.  As  to  the  effect  of  custom 
and  usHf;e  on  the  allowance  ol  interest,  see 
Reab  v.  M'Allister,  8  Wend.ll,  109;  Chitty 
Contracts  (10th  Am.  ed.),  720,  note. 

5  By  Chancery  Rule  107,  in  New  York, 
on  a  reference  to  take  and  to  state  an  ac- 
count, the  Master  was  at  liberty  to  allow 
interest  as  should  be  just  and  equitable, 
without   any   special   directions  tor    that 


purpose;  unless  a  contrary  direction  was 
contained  in  the  order  of  lefc-rence. 

6  Seton  on  Decrees,  51. 

7  A  legatee  being  entitled  to  a  residuary 
bequest,  which  the  executor  was  directed 
by  the  will  to  make  productive,  may  claim 
compound  interest,  to  be  calculated  (the 
circumstances  considered),  with  biennial 
rests.  Smith  v.  Lampson,  8  Dana,  73.  As 
a  general  rule,  a  trustee,  however,  is 
chargeable  with  compound  interest  only 
in  cases  of  gross  delinquenc}'.  Clarkson 
V.  Depey>ter,  1  Hopk.  424.  As.  where 
the  trustee  retusts  to  account.  Myers  v 
JMyers,  2  M'Cord  Ch.  214,266  Or,  where 
he  has  used  the  money  for  his  own  pur- 
poses. Schieffeiin  v.  Stewart,  iJohn.  Ch. 
620.  Though  in  cases  of  the  latter  kind, 
it  has  been  said,  that  the  ground  of  this 
allowance  is,  the  actual  or  presumed  gain 
of  the  trustee,  by  the  use  of  the  funils; 
and  that  where  circumstances  forbid  the 
pre>umption  of  gain  by  him,  it  will  not  be 
allowed.  Ringgold  v.  Ringgold,  1  Harr. 
&  Gill,  11. 

8  Guillam  v  Holland,  2  Atk.  343 ;  Wood 
V.  Briant,  ih.  523. 

9  Seton  on  Decrees,  63;  Hammond  r. 
Hammond,  2  Bland,  306;  .Jones  v.  Siock- 
ett,  2  Bland,  409;  Hirdsall  v.  Hewlett,  1 
Paige,  32;  Gillon  v.  Turnbull,  1  .M'Cord 
Ch.  148;  Ingraham  v.  Fostell,  ih.  bf^; 
Shobe  V.  Carr,  3  Munf.  10;  Cogdcll  v. 
Cogdell,  3  Desaus.  387;  Bitzer  v.  Hahn, 
14  Serg.  &  li.  238 ;  Crickett  f.  Dolby,  3 
Sumner's  Ves.  10,  note  («).  Where  lega- 
cies were  given  to  children,  and  there  was 
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On  debts  of 
specialty; 

when  secured 
by  a  penalty. 


In  what  cases 
Master  may 
go  beyond 
penalty. 


With  respect  to  interest  on  specialty  debts,  no  question  can 
arise  as  to  its  computation, — the  rate  at  which  it  is  to  be  allowed 
upon  such  debts,  generally  ap])earing  upon  the  deed  or  instrument 
by  which  the  debt  is  created. 

It  is  to  be  noticed,  however,  that,  with  respect  to  a  debt  due  on 
bond,  the  rule  is  to  calculate  interest  up  to  the  amount  of  the 
penalty  of  the  bond  ;  ^  the  Master  cannot  go  beyond  the  amount 
of  the  penalty''^  unless  the  creditor  claims  upon  two  securities  for 
the  same  sum,  one  of  which  is  a  bond  with  a  penalty,  and  the 
other  a  mortgage ;  in  which  case  the  Master  may  calculate  interest 
beyond  the  penalty  of  the  bond.  It  appears  also  not  to  be  im- 
portant in  such  a  case  which  instrument  was  executed  first,  the 
bond  or  the  mortgage,®  nor  that  the  party  charged  executed  as  a 
surety  only.^ 

The  rule  which  limits  the  computation  of  the  amount  due  upon 
a  bond  to  the  amount  of  the  penalty,  has  been  held  to  extend  to 
a  bond  for  securing  the  payment  of  an  annuity ;  ^  but  in  Jeudwine 
V.  Agate^  which  was  a  suit  by  annuitants,  whose  annuities  were 
secured  by  a  bond,  claiming  to  be  creditors  in  respect  thereof,  to 
an  amount  beyond  the  penalty,  Sir  Lancelot  Shadwell  V.  C.  ob- 
served, "that  whenever  there  is  a  distinct  agreement  that  a 
thing  shall  be  done,  whether  it  be  the  conveyance  of  an  estate, 
the  relinquishment  of  a  right,  the  payment  of  an  annual  sum,  or 
the  payment  of  a  sum  of  indefinite  amount  (as  in  the  case  of 
Logan  v.  Weinholt)^''  there,  notwithstanding  the  agreement  ap- 
pears in  the  form  of  a  bond  with  a  j^f  nalty,  the  Court  will  consider 
that  the  recital  in  the  condition  of  the  bond  is  evidence  of  the 
agreement,  and  will  not  limit  the  relief  it  gives  to  the  amount  of 


no  other  provision  made  for  them,  interest 
was  allowed  on  the  legacies  from  the  tes- 
tator's deatli.  Hite  v.  Hite,  2  Hand.  409; 
SiiUiviin  V.  VViiithrop,  1  t^umner,  14,  15; 
Crickett  v.  Dolbj',  3  Sumner's  Ves.  10, 
note  (a);  2  Williams's  Ex.  &  Adm.  ('2d 
Am.  ed.)  1022  tt  seq. ;  Eyre  v.  Goldiug, 
5  Binney,  475. 

1  ShaVp  V.  Earl  of  Scarborough,  3  Ves. 
557. 

2  Tew  V.  Earlof  Winterton,  3  Bro.  C.  C 
489,  Perkins's  ed.  note  (a);  1  Ves.  J.  451, 
S.  (J.  Sumner's  ed.  452,  note  (2);  Knight 
V.  Maclean,  3  Bro.  C.  C.  49«;  Clark  v. 
Setcn,  6  Ves.  411;  Hughes  v.  Wynne,  1 
M.  &  K.  20.  That  interest  may  be  com- 
puted beyond  the  penalty  of  a  bond,  see 
Tew  V.  Winterton,  ubi  sujn-a  ;  Mower  v. 
Kip,  6  Paige,  89;  Judge  of  Probate 
t'.  Heydock,  8  N.  H.  491;  Baker  t).  Morris, 
10  Leigh,  285;  Francis  v.  Wilson,  1  Ky.  & 
M.  K'5;  Lewis  v.  Dwight,  10  Conn.  95; 
Bank  of  U.  Srates  v.  Magill,  1  Paine  C.  C. 
661;  Long  v.  Long,  1  C.  E.  Green,  59.  In 
Harris  v.  Clap,  1  Mass.  308,  interest  was 


given  in  the  shape  of  damages,  even  as 
against  a  surety,  although  the  principal 
and  interest  exceeded  the  penalt}'  of  the 
bond.  See  also  Pitts  v.  Tilden,  2  Mass. 
118,  Rand's  ed.  note  (6),  page  119;  Aiwell 
II.  Fovvles,  1  Munf  175;  Tenant  v.  Gray, 
5  Munf.  494;  Smedes  v.  Houghtaling,  3 
Caines,  48;  Potter  v.  Webb,  6  Greenl.  14; 
Bank  of  United  States  v.  Magill,  1  Paine's 
C.  G.  669;  United  states  v.  Arnold,  1  Gall. 
348;  Mott'att  v.  Barnes,  3  Caines,  49  n.  (a); 
Lyon  V.  Clark,  4  Selden,  148;  Goldhawk 
V.  Duane,  2  Wash.  C.  C.  323;  Car;er  v. 
Carter,  4  Day,  36;  Carter  v.  Thorn,  18  B. 
Mon.  613;  Slate  v.  Wayman,  2  Gill  & 
J.  254,  279;  Brainard  t'.  Jones,  18  N.  V. 
35;  Baker  f.  Morris,  10  Leigh,  284;  laze- 
well  V.  Saunders,  13  Grattan,  354;  Long 
V.  Long,  vbi  supra. 

3  Clark  V.  Lord  Abington,  17  Ves.  106. 

4  Jbid. 

5  iMackwortb  v.  Thomas,  5  Ves.  329. 

6  3  Sim.  129. 

■?  1  Cl   &  Fin.  611. 
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the  penalty  ;  "  ^  and  accordingly  gave  relief  beyond  the  penalty  of    Cu.  xxix. 
the  bond.2  ^y^ 

Formerly  it  was  held  that  in  snits  for  the  administration  of  as-  Upon  iud<^- 
sets  no  interest  was  to  be  computed  upon  a  judgment,  unless  either  ment. 
an  action  at  Law  had  been  brought  upon  the  judgment,  to  recover 
interest  in  the  shape  of  damages,^  or  a  bill  had  been  filed  for  the 
purpose  of  obtaining  the  benefit  of  the  judgment  in  Equity.* 
Now,  however,  it  is  enacted,  "that  every  judgment  debt  shall 
carry  interest,  at  the  rate  of  4?.  per  centum,  per  annum,  from  the 
time  of  entering  up  the  judgment,  until  the  same  shall  be  satis- 
fied." ^  So  that  no  action  at  Law,  or  suit  in  Equity,  is  necessary 
to  enable  a  Master  to  compute  interest  on  a  judgment  debt,  but 
interest  must  be  computed  by  the  Master  upon  every  sum  of 
money  due  upon  judgment,  or  upon  a  decree  or  order  in  Equity, 
&c.,  at  the  rate  of  four  per  cent  from  the  entry  of  such  judgment 
or  decree,  &cJ 

Formerly  interest  was  allowed  upon  the  arrears  of  an  annuity,   on  arrears 
where  they  were  secured  by  a  bond  with  a  penalty,''  or  where  the   of  annuities. 
annuity  was  given  for  maintenance,^  or  where  it  was  left  to  a  wife 


1  3  Sim   140. 

2  See  Long  v.  Long,  1  C.  E.  Green,  59. 

3  Gaunt  V.  Taylor.  3  M.  &  K.  302. 

4  Hyde  v.  Price,  8  Sim.  578;  see  Lewes 
V.  Morfjan,  3  Y.  &  J.  3t)4;  see  upon  the 
point  of  interest  on  judgments.  Chitt}' 
Contracts  (10th  Am.  ed),  716  and  note,  and 
cases  cited;  Creuze  v.  Hunter,  2  Sumner's 
Ves.  157,  note  (c),  and  cases  cited;  Hodg- 
den  V.  Hodgden,  2  N.  H.  169;  Saver  v. 
Austin.  3  Wend.  496;  Mahurin  r.'Bick- 
ford,  6  N.  H.  567.  Interest  has  been  held 
recoverable  on  a  judgment  in  nianv  ciises. 
See  Fitzgerald  v.  Caldwell,  4  Dall.  251; 
Houston  ?'.  Mossman,  Cliarlt  138;  Nor- 
wood V.  Manning,  2  Nott  &  M"C.  395; 
Fishburn  v  Sanders,  1  Nott  &  M'C. 
242;  Gwinn  v.  Whita!<er,  1  Hnr.  &  J. 
754;  F>ies  v.  Watson,  5  Sere.  &  R.  220; 
Berryhill  ».  Wells,  5  Binn.  56;  Walker  w. 
Kendall,  Hardin,  404;  M'lson  v.  Eakle, 
Breese,  52;  Smith  v.  Vaiiderhur«t,  1 
M'Cord,  328;  Watson  v.  Fuller,  6  John. 
284;  Winslow  v.  Ancram,  1  M'Cord  Ch. 
104;  Stafford  v.  Mott,3  Paige,  100;  Klock 
V.  Robinson,  22  Wend.  157;  2  Smith  Ch. 
Pr.  (2d  Am.  ed.)  305,  note  (6).  A  judg- 
ment carries  only  such  rate  of  interest  as 
is  legal  at  the  time  of  the  judgment,  what- 
ever rate  was  recoverable  on  the  contract 
on  which  the  judgment  was  rendered. 
Verree  »  Huglips,  6  Halst.  91;  Mason  v. 
Eakle,  Breese,  52;  Aldrich  v.  Sharp,  3 
Scam.  261;  Wernwag  v.  Brown,  3  Blackf. 
457. 

In  New  Jersey,  decrees  in  Equitj',  as 
well  as  judgments  at  Law,  universally 
bear  the  legal  rate  of  interest,  without  re- 
gard to  the  terms  of  the  contract  or  to  the 


place  where  it  was  executed,  whether 
within  the  State  or  abroad.  A  decree  will 
bear  only  si.x  per  cent  interest,  although 
founded  on  a  mortgage  dnwing  seven  per 
cent;  the  contract  being  merged  in  the 
decree,  and  the  decree  \)y  statute  drawing 
only  six  per  cent.  Wilson  v.  Marsh,  2 
Bea^ley,  289. 

As  to  interest  on  judgments  in  actions 
sounding  in  damages,  see  Daub  v.  Martin, 
2  Bav,  193;  Smith  v.  Todd,  3  J.  .F.  Marsh. 
306;"  Marshall  v.  Dudlev,  4  J.  J.  Marsh. 
244;  Young*  v.  Pate,  3  J  J.  Marsh.  100; 
Thomas  v.  Wilson,  3  M'Cord,  100.  Interest 
may  be  recovered  in  such  cases  by  wiij'  of 
damages,  for  the  detention  of  the  debt, 
in  an  action  of  deb^,  on  the  judgment. 
Stafford  V.  Mott,  3  I'aiL-^e,  100.  In  deter- 
mining the  amount  equit.ably  due,  where 
payments  have  been  made  upon  successive 
executions  under  a  judgment,  they  shall 
be  first  applied  to  the  interest.  Fay  v. 
Bradley,  1  Pick.  194.  Interest  was  allowed 
on  a  decree  for  injunction  damages  from 
the  date  of  the  decree,  in  Sturgesv.  Knapp, 
36  Vt.  439. 

5  1  &  2  Vic.  c.  110,  §  17.  Judgments 
carry  interest  by  statute  in  Massachusetts. 
Genl.  Sts.  c.  133.  §  8.  So  do  awards,  re- 
ports of  auditors,  or  of  Masters  in  Chan- 
cery, and  verdicts  of  juries,  carry  interest 
from  the  time  when  made,  to  the  time  of 
making  up  judgment.     Ibid. 

6  By  1  &■  2  Vic.  c.  110,  §  18,  decrees 
and  orders  of  Courts  of  Equitv  have  in 
certain  cases  the  same  effect  as  judgments 
at  Law;  nnie,  p.  986,  note,  1031-1038. 

■7  Newm.au  v.  Auling,  3  Atk.  579. 
8  Ibid. 
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Ch.  XXIX.  by  her  husband's  will.^  It  has  also  been  allowed,  where  there 
^'  _'  have  been  great  arrears,'^  or  where  there  has  been  an  obstinate 
delay  of  payment,^  or  where  the  annuitant  has  been  compelled,  by 
the  delay,  to  borrow  money  at  interest.^  The  allowance  of  interest 
on  such  arrears  was,  however,  always  held  to  be  discretionary  in 
the  Court ;  and  in  later  cases,  it  has  been  refused  notwithstanding 
the  existence  of  circumstances  which  before  induced  the  Court  to 
allow  it.^  In  Hobinson  v.  Ouniraing^  Lord  Hard wi eke  said,  there 
was  no  instance  where  the  Court  had  ever  allowed  arrears  upon 
such  an  annuity,  namely,  an  annuity  secured  by  grant,  by  way  of 
mortgage,  with  power  of  entry  in  case  of  arrears,  unless,  indeed, 
the  annuitant  had  entered  and  been  in  possession  of  the  estate 
charged  with  the  annuity ;  in  which  case  the  Court  would  not 
have  obliged  him  to  have  quitted  the  possession,  unless  the  grantor 
had  agreed  to  allow  him  interest  for  the  arrears  of  his  annuity 
down  to  the  day.  This  seems  to  be  consistent  with  the  rule  laid 
down  by  Lord  Talbot,  in  the  Countess  of  Ferrers  v.  Eai'l  Ferrers,^ 
viz.,  that  "  arrears  of  an  annuity  or  rent-charge  are  never  decreed 
to  be  paid  with  interest,  but  where  the  sum  is  certain  and  fixed  ; 
and  also  where  there  is  either  a  clause  of  entry,  or  nomine  2)csncB, 
or  some  j^enalty  upon  the  grantor,  which  he  must  undergo  if  the 
grantee  sued  at  Law,  and  which  would  oblige  him  to  come  into 
this  Court  for  relief,  which  the  Court  will  not  grant  but  upon 
equal  terms,  and  those  can  be  no  other  than  decreeing  the  grantor 
to  pay  the  arrears  with  interest,  for  the  time  during  which  the 
payment  was  withheld." 
On  debts  by  A  creditor,  whose  debt  does  not  carry  interest,  who  comes  in 
tract.^  ^°"'  and  establishes  the  same  before  the  Master,  under  a  decree  or 
order  in  a  suit,  is  entitled  to  interest  iipon  his  debt,  at  the  rate  of 
four  per  cent  from  the  date  of  the  decree  or  order,  out  of  any  assets 
which  may  remain  after  satisfying  the  costs  of  the  suit,  the  debts 
established,  and  the  interest  of  such  debts  as  by  law  carry  interest.* 

1  Litton  V.  Litton,  1  P.  Wms.  543;  see  5  H.  L.  Cas.  555;  Jenkins  v.  Bryant,  16 
also  Drapers'  Companv  v.  Davis,  2  Atk.  Sim.  272;  Lainson  y.  Lainson,  18  Beav.  7; 
211;  Irby  v  M'Crea,  4'Desaus.  422.  17  Jur.  1044;  Earl  of  Mansfield  v.  Osle,  4 

2  Battt-n  V.  Eanilev,  2  P.  Wms.  163.  De  G.  &  J.  38;  5  Jur.  N.  S.419;  Booth  v. 

3  Stapleton  v.  ConwHV,  1  Ves.  428;  Coulton,  7  Jur.  N.  S.  207;  9  W.  R.  330, 
Martvn  v.  Blake.  3  Dr.  &  War.  125;    see  V.  C.  S. 

also  Crosse  v.  Bedingfield,  12  Sim.  35,  40;  6  2  Atk.  411. 

Willcocks  V.  Butcher,  16  Sim.  366;  Taylor  ">  Ca.  Temp.  Talb.  2. 

V.  Taylor,  8  H;ire,  120.                             "  8  Qrd.  XLIL  10;  and  see  Davis  v.  Com- 

*  Anon.,  2  Ves.  661;  Bignal  f.  Breieton,  bermere.   15   Sim.  394;  GinsRen  t.  Cock- 

1  Dick.  278.  rane,  13'  \V.  R.  520,  V.  C  K.;    46th  Ord. 

6  See  Tew  v.  Earl  of  Winterton,  1  Ves.  of  Aus:.,  1841.      Interest  may  be  allowed 

J.  451;  3  Bro.  C  C.  489,  S.C. ;   Anderson  in  I^quity  on  all  sums  due  and  payable,  or 

V.  Dwier,  1  Sch.  &  Lef    301;    Morris  v.  from  the  time  when  rests  should  be  made 

Dillintrbam,  2  Ves.  S.  170;  Creuze  v.  Hun-  in  the  accounts.     The  practice  of  the  par- 

ter,  2  Ves.  J.  157, 168;  S.  C.  nom.  Creuze  v.  ties   may    be    followed,    or   annual    rests 

Lowth,  4  Bro.  C  C.  316;  Aylmer  r-.  Ayi-  allowed.      Hollister  v.  Barkley.  UN.    H. 

mer,  1  Moll.  87;  Booth  v.  Leycester,  3  M.  501.     The   period  of  the   dis-olution  of  a 

&  C.  459;  1  Keen,  247;  Torre  v.  Brown,  partnership  is  a  proper  time  to  make  a 
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If  the  debt  has  accrued  subsequently  to  the  date  of  the  decree  or 
order,  the  creditor  is  only  entitled  to  interest  from  the  time  when 
it  accrued  due  ;  ^  and  a  creditor  under  a  voluntary  bond  is  entitled 
to  receive  his  principal,  before  any  simple  contract  creditors  can 
be  paid  their  interest.^ 

Under  the  above  order,  a  creditor  is  only  entitled  to  interest 
from  the  date  of  the  decree,  and  only  out  of  such  assets  as  remain 
after  satisfying  the  costs  of  the  suit,  the  debts  established,  and  the 
interest  of  such  debts  as  by  law  carry  interest. 

It  may,  therefore,  in  many  cases,  be  important  to  determine 
whether  a  creditor  is  entitled  to  interest  independent  of  this  order. 
In  the  investigation  of  the  question  in  what  cases  debts  carry 
interest,  it  must  be  remembered  that,  by  the  3  &  4  Will.  IV.  c.  42, 
§  28,  it  is  enacted,  "  That  upon  all  debts  or  sums  certain  payable 
at  a  certain  time,  or  otherwise,  the  jury,  on  the  trial  of  any  issue, 
or  on  any  inquisition  of  damages,  may,  if  they  shall  think  fit,  allow 
interest  to  the  creditor,  at  a  rate  not  exceeding  the  current  rate 
of  interest  from  the  time  when  such  debts  or  suras  certain  were 
payable,  if  such  debts  or  sums  be  payable  by  virtue  of  some  written 
instrument,  at  a  certain  time ;  or,  if  payable  otherwise,  then  from 
the  time  when  demand  of  payment  shall  have  been  made  in  writ- 
ing, so  as  such  demand  shall  give  notice  to  the  debtor,  that  inter- 
est will  be  claimed  from  the  date  of  such  demand  until  the  terra 
of  payment ;  provided,  that  interest  shall  be  payable  in  all  cases 
in  which  it  is  now  payable  by  Law." 

It  may  also  be  remarked,  that  it  always  was  the  practice  in 
Equity,  to  allow  interest  to  be  computed  upon  promissory  notes, 
and  upon  all  other  sums  payable  on  demand,  or  on  a  day  certain, 
upon  which  interest  may,  according  to  the  practice  of  Courts  of 
Law,  be  calculated,  either  from  the  time  of  the  demand  made,  or 
from  the  fixed  period  of  payment.^ 

Where  there  has  beerj  a  stated  account  between  the  parties,  the 
balance  appearing  due  on  such  account,  will  carry  interest,''  because. 


Ch.  XXIX. 

§1- 


Where  sim- 
ple contract 
creditor  was 
entitled  to  in- 
terest before 
Orders  of 
1841. 


rest,  and  interest  is  allowed  on  the  balance. 
Stonghton  v.  Lynch,  2  John.  Ch.  210; 
Hnllister  v.  Barkley,  11  N.  H.  501,  512. 

1  Lainson  v.  Lainson,  18  Beav.  7;  17 
Jur.  1044. 

2  Garrard  v.  Lord  Dinorben,  5  Hare, 
213. 

3  Lowndes  v.  Collens,  17  Ves.  27 ;  L^^p- 
toii  V.  Lord  Ferrers,  5  Ves.  803 :  Parker  v. 
Hutcliinson,  wAi  s«/^rrt  ;  Lith2;i>w  i).  Lyon, 
G  Coip.  29;  Mildmav  v.'  Metbuen,  3 
Drew.  91;  Chittv  Bills  (12th  Am.  ed.),  759; 
Chitty  Contr.  (10th  Am  ed,),  716,  717; 
W.  W.  Storv  Contr.  §  717;  Craven  v. 
Tickell,  1  Sumner's  Ve^.  63,  note  (1); 
Ram  on  Assets,  c.  39,  §§  1,  2,  pp.  561,  571 ; 
Van  Giesen  v.  Van  Houten,  2  South,  822; 
Francis  v.  Castleman,  4  Bibb,  282;  Collier 


V.  Gray,  1  Overt.  110;  Cannon  v.  Beggs,  1 

M'Cord,  370 ;  Patrick  v.  Clav,  4  Bibb,  246 ; 
Bartlett  v.  Marshall,  2  Bibb,  467;  Pol- 
lard V.  Yoder,  2  A.  K.  Marsh.  264;  Dag- 
gett V.  Pratt,  15  Mass.  677;  Gully  v.  Remy, 
1  Blackf.  69;  Schmidt  v.  Limehouse,  2 
Bailev,  276. 

4  barwell  v.  Parker,  2  Ves.  363;  Ver- 
non V.  Cliolmondeley,  Bunb.  119;  see  2 
Eq.  Ca.  Ab.  532,  pi.  17,  20;  Blanev 
V.  Hendricks,  2  Black.  61;  3  Wiis. 
205,  S.  C.  Interest  was  allowed  on  a 
stated  account  from  the  daj''  it  was  signed. 
Dickinson  v.  Legare,  1  Desaus.  537.  But 
interest  will  not  be  allowed  on  unliqui- 
dated demands,  unless  there  is  some  pre- 
cise time  fixed  for  paj'nient,  an  account 
rendered,  a  demand  made,  or  some  uni- 


Upon  prom- 
issory 
notes. 


Interest  on 
balance  of 
stated  ac- 
count. 
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(^H.  XXIX. 

§1- 


Where  there 
is  a  trust  for 
tlie  payment 
of  debts. 


By  creditors 
Hiider  a  trust 
deed. 


( 'harge  by 
will  of  debts 
of  another 
person. 


Interest  com- 
puted to  date 
of  report. 


in  such  a  case,  it  is  held  that  there  is  an  implied  contract  on  the 
part  of  the  debtor  to  pay ;  and  all  contracts  to  pay  give  a  right  to 
interest  from  the  time  when  the  principal  ought  to  be  paid.^  Such 
balance,  however,  must  appear  upon  a  regular  statement  of  ac- 
counts ;  and  to  constitute  such  a  statement,  there  must  be  a  settle- 
ment or  acknowledgment  by  the  debtor,  raising  the  contract  to  pay 
as  the  groitnd  upon  which  alone  interest  will  be  given.^ 

As  a  general  rule,  a  charge  of  debts  on  real  estate  does  not  en- 
title simple  contract  creditors  to  interest.^  In  Barioell  v.  Parker, 
Lord  Hardwicke  is  reported  to  have  said,  that  if  a  man,  in  his  life, 
creates  a  -trust  for  the  payment  of  debts,  annexes  a  schedule  of 
some  debts,  and  creates  a  trust  term  for  the  payment,  as  that  is  in 
the  nature  of  a  specialty,  that  will  make  them,  though  simple  con- 
tract debts,  carry  interest.'' 

It  seems,  however,  that  in  order  to  eifect  this,  the  deed  must 
have  been  executed  by  the  simple  contract  creditors;  and  that 
they  must  have  given  up  the  right  to  sue  the  debtor  upon"  his 
debt ;  otherwise,  there  would  be  nothing  to  show  that  they  had 
contracted  for  a  specialty,  by  taking  a  security  upon  the  land,  and 
discharging  the  person  of  their  debtor.^ 

It  may  be  mentioned  here,  that  in  Shirt  \.  Westhy,^  a  charge, 
by  will  on  real  estate,  of  the  simple  contract  debts  of  another  per- 
son was  considered  as  a  legacy ;  and  interest  was  ordered  to  be 
computed  on  such  debts  at  the  rate  of  four  per  cent,  fi'om  the 
testator's  death. 

In  calculating  interest,  under  a  decree,  the  Master  usually  cal- 
culates it  up  to  the  date  of  his  report,'^  but  it  generally  forms  part 
of  the  decree  upon  further  direction,  that  the  Master  shall  com- 
pute subsequent  interest  on  the  debts  mentioned  in  his  report,  on 


versal  custom  or  u?age  to  warrant  it.  See 
Eckert  v.  Wilson,  12  Serg.  &  R.  393; 
Graham  v.  .Williams,  16  Serg.  &  R.  257; 
Waggoner  v.  Grey,  2  Hen.  &  M.  603; 
M'Connico  v.  Curzen,  2  Call,  358;  South 
V.  Leavy,  Hard.  518:  Consequa  v.  Fanning, 
3  John.  Oh.  601 ;  Kerr  v.  Love,  1  Wash. 
172;  Neal  v.  Keel,  4  Monroe,  164;  Chitty 
Contr.  (10th  Am.  ed. ),  717;  Koper  v. 
Wren,  6  Leiirh,  38;  Craig  v.  Craig,  1 
Bailev  Eq  103;  Dennison  v.  Lee,  6  Gill  & 
J.  383;  Hunt  r.  Nevers,  15  Pick.  500; 
Brewer  v.  Tyringh-am,  12  Pick.  547;  Bar- 
nard V.  Bartholomew,  22  Pick.  291;  Dodge 
V.  Perkins,  9  Pick.  368;  Cole  v.  Trull,  9 
Pick.  325;  Raymond  v  Isliam,  8  Vt.  258; 
Evnrts  v.  Nason,  11  Vt.  122;  Mnrr  v. 
Southwick,  2  Porter,  351;  2  Smith  Cli. 
Pr.  (2d  Am.  ed.)  309,  note  (a),  and  cases 
cited.  In  such  cases  interest  will  be 
allowed  from  the  commencement  of  the 
suit.     Stimpson  v.  Green,  13  Allen,  326. 

1  Boddam  v    Riley,   2  Bro.  C.  C.  2;    4 
Bro.  P.  C.  561,  8vo  ed.;  ?>e.Q  also,  Ex  parte 


Furneaux,   2   Cox,   219;    and   Ex  parte 
Champion,  3  Bro.  C.  C.  436. 

2  Ibid. 

3  Barwell  v.  Parker.  2  Ves.  363;  Earl 
of  Bath  V.  Earl  of  Bradford,  ib.  588;  Lloyd 
V.  Williams,  2  Atk.  109;  Hamilton  v. 
H'-ughton,  2  Bli.  186;  Shirley  v.  Earl 
Ferrers,  cited  ibid. ;  see  contra,  Max- 
well V.  Wettenhall,  2  P.  Wnis.  26. 

4  Barwelly  F&rkev,  ubi  supra ;  Stewart 
V.  Noble,  Vern  &  Scriv.  528,  537. 

5  Hamilton  v.  Houghton,  2  Bli.  186. 

6  16  Ves.  393. 

T  As  to  the  effect  of  tender,  to  stop  in- 
terest, see  Brown  v.  Simi>ns,  45  N.  H.  211. 
213;  McNeil  v.  Call,  19  N.  H.  403;  Tucker 
V.  Buffuni,  16  Pick.  46;  WoodrutFti.  Depue, 
1  McCarter,  168. 

The  plaintiff,  in  a  bill  to  redeem,  must- 
account  for  the  interest,  if  an}',  received 
by  him  on  the  money  tendered  to  and 
refused  bv  the  defendant.  Tucker  v. 
Buffum,  ubi  supra. 
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which  he  has  computed  interest  according  to  the  rates  they  re-    Ch.  XXIX. 
spectively  carry.^  .      ^   '   _. 

Although,  in  computing  subsequent  interest  on  the  debts  which  Subsequent 
carry  interest,  it  was  formerly  held  that  the  interest,  when  com-  '"'^®''®^*^- 
puted  by  the  Master,  became  principal,  and  would  carry  interest,^ 
the  rule  now  is,  not  to  compute  interest  upon  interest  reported  to 
be  due,  even  in  the  case  of  a  mortgage,^  except  where  a  later  mort- 
gagee pays  off  a  prior  mortgagee,  under  a  foreclosure  or  redemp- 
tion decree.*  The  ground  for  the  former  practice  was,  that  as  the 
party  came  for  the  favor  of  the  Court,  he  was  ordered  to  pay  a 
given  sum  on  a  certain  day;  and  if  he  did  not,  he  was  put 
imder  terms  of  paying  what  would  indemnify  the  other  party 
completely.^ 

"When  the  Master  is  ordered  to  com])ute  interest  with  rests,  the  Computation 
object  of  the  Court  is  to  charge  the  accounting  party  with  com-  "*^''*  '"'^***- 
pound  interest ;  ^  and  the  proper  course  is,  to   add  tlie  interest  to 


1  Seton  on  Decrees,  58. 

2  See  Bacon  v.  Clerk,  1  P.  Wms.  480. 

3  Whatton  v.  CnuMock,  1  Keen,  26. 
The  general  rule  is,  that  compound 
interest  is  not  allowed.  Dunshee  v.  Par- 
melee,  19  Vt.  172;  Kittredge  v.  Mc- 
Laughlin, 38  Maine,  513;  Doe  v.  Warren, 
7  Greenl  48;  Barrell  «.  Jov,  16  Mass.  227; 
Reed  v.  Reed,  10  Pick.  400,  401;  Stone  v. 
Locke,  38  Maine,  513. 

4  See  Seton,  144,  375. 

6  Turner  v.  Turner,  1  J.  &  W.  47;  Per- 
kyns  V.  Bayntori,  1  Bro.  C.  C.  574;  and 
see  Brown  v  Barkham,  1  P.  Wms.  653; 
Butler  V.  Duncomb,  1  P.  Wms.  453; 
Astlev  V.  Powis,  1  Ves.  496;  Creuze  v. 
Hunter,  2  Ves.  J.  157,  168;  S.  C.  4  Bro. 
C.  C.  316;  Hurin  v.  Norton,  Hopk.  344; 
Dunbar  «.  Woodcock,  10  Leigh,  629;  Kit- 
tredge  v.  M'Laushlin,  38  Maine,  513, 
dissenting  opinion  of  Hathaway  J.,  p. 
517. 

6  "  The  Court  does  not  proceed  against 
an  accouiitins  party  bv  wny  of  punishing 
him  for  making;  use  of  the  phiintiff's  money 
by  directing  rests,  or  payment  of  compound 
interest,  but  proceeds  upon  this  principle, 
either  that  he  has  made,  or  has  put  him- 
self into  such  a  position  iis  that  he  is  to 
be  presumed  to  liave  made,  fi\e  per  cent  or 
compound  interest,  as  the  case  may  be." 
Lord  Hatherlfv  L.  C.  in  Burdick  v.  Gar- 
rick,  L.  K.  5  Ch  Ap.  233,  241.  "  The 
question  of  interest  cliar'y  depends  upon 
the  amount  which  the  person  who  has  im- 
properly Mpplied  the  money  may  be  fairly 
presumed  to  have  made."  Sir  G.  M. 
GiflFard  L.  J.  in  Burdick  v.  Garrick,  L.  K. 
5  Ch.  Ap.  243;  see  per  Lord  Cranworth 
in  Attorney-General  v.  Alford,  4  I)e  G., 
M.  &  G.  843,  for  a  statement  of  the  prin- 
ciples on  which  compound  interest  is 
allowed.  See  Hollister  v.  Barklev,  11  N. 
H.  501,  511,  512;  Gibson  v.  Cre'hore,  5 
Pick.  160,  161;    Keed  v.  Reed,  10    Pick. 


400,  401;  Marr  v.  Southwick,  2  Porter, 
351;  Mvers  v.  Mvers,  2  M'Cord  Ch. 
214,  266;  ante,  1251,  1252,  and  note; 
Nelson  v.  Booth,  3  De  G.  &  J.  119,  122. 
On  a  bill  in  Equity  to  redeem  land,  mort- 
gaged to  secure  a  sum  with  its  semi-annual 
interest,  the  interest  computed  for  the  first 
half  year,  together  with  the  principal,  will 
constitute  a  new  principal,  upon  which  in 
the  same  mode,  the  interest  is  to  be  com- 
puted and  compounded  for  each  succeeding 
lialf  year;  the  Master  having  found  that 
the  debtor  agreed  to  it.  Farwell  v.  Stur- 
divant,  37  Maine,  308;  but  see  Kittredge 
V.  McLaughlin,  38  Maine,  513;  Stone  v. 
Locke,  46  Maine,  445.  Compound  in- 
terest is  not  illegal,  and  may  be  recovered 
on  an  express  promise,  or  one  implied  by 
law  as  part  of  the  contract.  Bainbridse 
V.  Wilcocks,  1  Bald.  538;  Chitty  Contr. 
(10th  Am.  ed.),  718,  note,  and  cases 
cited;  Champion,  ex  parte,  3  Bro.  C.  C. 
(Perkins's  ed.)  440,  note  (A),  and  cases 
cited:  Ringgold  v.  Ringgold.  1  Harr.  &  G. 
11;  Breckenridge  v.  Brooks,  2  A.  K. 
Marsh.  335,  399;  Armstrongs.  Campbell, 
3  Yerger,  201;    Kennon   i'.  Dickins,  Cam. 

6  Nor.  357.  An  a^ceemen^  to  pay  interest 
on  interest,  which  has  already  become 
due,  is  not  usurious.  Mowrv  v.  Bishop, 
5  P^iige,  98;  Camp  v.  Bates,  11  Conn.  487, 
and  other  cases  cited  in  note  (b),  to  Cham- 
pion, exjmrte,  3  Bro.  C.  C.  (Perkins's  ed.) 
440;  Farwell  v.  Sturdivant,  37  Maine,  308, 
312.  The  tnkivg  of  compound  interest  is 
not  usury.  Otis  v.  Lindsay,  1  Fairf.  315. 
If  compound  interest  is  voluntarily  paid 
by  the  debtor,  it  caimot  be  recovered  back. 
Mowr3'  V  P.ishop,  5  Paige,  98;  Camp  v. 
Bates,   11  Conn.   487;   Barker  t'.  Gregory, 

7  B.  Mon.  439.  A  note  made  pnyable 
with  interest  annually  does  not  entitle  the 
holder  to  compound  interest.  Doe  v. 
Warren,  7  Greenl.  48;  Kittredge  v.  Mc- 
Laughlin,   38    Maine,   513;    Hastings   v. 
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Ch.  XXIX. 

§1- 


Dividends  in 
bankruptcy. 


Treated  as 
payments  on 
account. 


the  principal,  at  the  time  of  the  rest,  and  to  compute  interest  upon 
the  aggregate  sum.^ 

It  may  here  be  remarked,  that  in  the  recent  case  of  JBovier  v. 
Marris^  where  one  of  two  obligors  in  a  joint  and  several  bond  had 
become  bankrupt,  and  the  obligee  had,  by  several  dividends  in  the 
bankruptcy,  been  paid  the  principal  and  interest  due  at  the  date  of 
the  commission.  Lord  Cottingham  held,  that  the  obligee  was  still 
entitled  to  claim,  in  respect  of  the  same  bond,  in  an  administra- 
tion suit  against  the  estate  of  the  co-obligor ;  and  that  the  amount 
due  to  the  obligee  in  respect  of  such  claim  was  to  be  computed  by 
treating  the  dividends  as  ordinary  payments  on  account ;  that  is, 
by  applying  each  dividend  in  the  first  place  to  the  payment  of 
the  interest  due  at  the  date  of  such  dividend,  and  the  surplus,  if 
any,  in  reduction  of  the  principal.^ 


When  they 
may  be  di- 
rected. 


To  what  ex- 
tent. 


Additional  Accounts  and  Inquiries. 

Under  the  present  English  practice  in  the  Judges'  Chambers, 
where,  in  the  prosecution  of  the  decree  or  order,  it  appears  to  the 
Judge  that  it  would  be  expedient  that  further  accoimts  should  be 
taken,  or  further  inquiries  made,  he  may  order  the  same  to  be 
taken  or  made  accordingly ;  or,  if  desired  by  any  party,  may  di- 
rect the  same  to  be  considered  in  open  Coui't.'*  The  further  ac- 
counts or  inquiries  must  be  such  accounts  or  inquiries  only  as  are 
auxiliary  to  the  final  working  out  of  the  decree  which  has  been 
pronounced  by  the  Court ;  not  such  as  are  at  variance  with  its 
principle.  Thus,  a  direction,  charging  the  defendant  with  the 
moneys  he  might  have  received  but  for  his  wilful  default,  cannot 
be  added  to  the  decree  in  an  ordinary  administration  suit ;  ^  nor,  in 


Wiswall,  8  Mass.  455;  Chitty  Contr.  (10th 
Am.  ed.),  718,  note.  Original  contracts 
for  annual  compound  interest  have  been 
held  oppressive  and  invalid.  Rodes  v. 
Blythe,  2  B.  Mon.  3.36;  see  Connecticut 
V.  Jackson,  1  Jolm.  Ch.  13;  Van  Ben- 
schooten  v.  Lawson,  6  John.  Ch.  313; 
Childers  v.  Deane,  4  Rand.  408;  Mowry  v. 
Bishop,  5  Paiire,  98.  In  Breckenridge  v. 
Brooks,  2  A.  K.  Marsh.  335,  339,  it  was 
held  that  compound  interest  was  not  for- 
bidden by  the  Statute  of  Usury,  but  it  is 
to  be  regarded  as  iniquitous,  and  is  not  to 
be  decreed  in  Chancery,  though  agreed  to 
by  the  parties.  A  special  case  must  al- 
waj's  be  made  out  for  the  allow;ince  of 
compound  interest.  Armstrong  v.  Camp- 
bell, 3  Yerger,  201;  Connecticut  v.  Jack- 
son, 1  John.  Ch.  13;  Darrel  v.  Eden,  3 
Desaus.  241;  Mowrv  v.  Bishop.  5  Paige, 
98;  Ringgold  v.  Ringgold.  1  Hnrr.  &  G. 
11 ;  Myers  v.  Myers,  2  M'Cord  Ch.  214, 
266;  Van  Benschooten  w.  Lawson,  6  John. 
Ch.  313;  2  Story's  Kq.  Jur.  §  1277. 

1  Raphael  v.   Boehm,  11  Ves.  97,  103; 
Farwell    v.   Sturdivant,   37   Maine,    308; 


see  also  Heighington  v.  Grant,  5  M.  &  C. 
258. 

2  Cr.  &  Ph.  351. 

3  As  to  the  rule  for  computing  interest 
when  partial  pavments  have  been  made, 
see  Chitty  Contr.  (10th  Am.  ed.),  720, 
note,  and  cases  cited;  Connecticut  i;.  .Jack- 
son, 1  John.  Ch.  17,  IS;  Deanv.  Williams, 
17  Mass.  417;  Scanlan  v.  Houston,  5 
Yerger,  310;  Haivev  v.  Crawford,  2 
Blackf.  43;  Black  v.'Blitkely,  2  M'Cord 
Ch.  10;  Wright  v  Wright,  2  M'Cord  Ch. 
204;  Lightfoot  v.  Price,  4  Hen.  &  M.  431; 
Williams  v  Honghtaling,  3  Cowen,  87, 
note  (rt);  Pierce  v.  Fnunce,  53  Maine, 
352,  353;  Leon:ird  v.  Wildes,  36  Maine, 
2C5.  By  the  law  of  what  plstce  the  rate  of 
interest  is  determined,  see  Bailev  on  Bills 
(2d  Am.  ed.),  79,  82,378;  Bailey  v.  Leal, 
1  Harring.  232;  Hosford  v.  Nichols,  1 
Paige,  225;  Story  Confl.  Laws  (2d  ed.), 
241-243,  and  notes. 

4  Ord.  XXXV.  19. 

5  Partington  v.  Reynolds,  4  Drew.  253, 
266;  4  Jur.  N  S.  200,  V.  C.  S.;  Mire- 
house  V.  Herbert,  5   \V.  R.  583,  V.  C.  S.; 
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taking  the  accounts  under  the  order,  can  the  executor  be  charged 
upon  an  admission  of  assets ;  ^  nor  can  a  direction  for  making  an- 
nual rests  be  added  to  the  ordinary  decree  against  a  mortgagee 
in  possession,'^  nor,  in  a  specific  performance  suit,  will  the  Court 
direct  a  further  inquiry  as  to  objections  to  the  title  which  have 
been  abandoned.^ 

The  aj^plication  for  the  order  for  the  further  accounts  and  in- 
quiries is  made  by  summons  which  must  be  served  on  all  parties ;  ■• 
including  persons  who  have  obtained  orders  to  attend  the  pro- 
ceedings ;  but  the  application  need  not,  in  general,  be  supported 
by  evidence ;  a  reasonable  suggestion  on  the  part  of  the  applicant, 
the  onus  of  rebutting  which  is  thrown  on  the  other  side,  being 
sufficient.^ 

Settlement  of  Deeds,  dtc. 

When  a  conveyance,  or  other  deed,  is  ordered  to  be  executed, 
it  usually  forms  part  of  the  order  directing  it,  that  it  shall  be  set- 
tled by  the  Master,  in  case  the  parties  difier  about  the  same.® 

Where  a  Master  is  directed  to  settle  a  conveyance,  in  case  the 
parties  differ  about  the  same,  then  the  party  entitled  to  prepare 
the  conveyance  shall  bring  the  draft  of  the  conveyance  into  the 
Master's  office,  and  give  notice  of  his  having  so  done  to  the  other 
party.  This  notice  may  be  given  by  serving  the  usual  warrant 
"  on  leaving ; "  after  which  the  other  party  is  at  liberty,  within 
eight  days,  to  inspect  the  same  without  fee,  and  to  take  a  copy 
thereof,  if  he  thinks  proper. '^  The  Master  may,  on  application, 
grant  further  time,  if  necessary. 

If  the  party  does  not  obtain  an  extension  of  time,  he  must  at  or 
before  the  expiration  of  the  eight  days  (or  having  obtained  such 
extension,  at  or  before  the  expiration  of  such  further  time  as  the 
Master  in  his  discretion  shall  allow),  either  adopt  the  conveyance 
or  signify  his  dissent  therefrom,  which  he  must  do  by  delivering  a 
statement,  in  writing,  of  the  alterations  which  he  proposes  to 
make  in  the  draft  of  the  conveyance,  serving,  at  the  same  time,  a 
warrant  "  on  leaving." 

If  the  party  does  not  signify  his  dissent,  or  deliver  a  statement, 
in  writing,  of  his  proposed  alterations,  within  the  eight  days,  or 
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Mutter  V.  Hudson,  2  Jur.  N.  S.  34,  V. 
C.  S.;  Blakelev  v.  Blakelev,  1  Jur.  N.  S. 
368,  V.  C.  K  ;  Jie  Fryer,  Martindale  v. 
Picqnot,  3  K.  &  J.  317. 

1  Re  Wiltshire,  6  Jur.  N.  S.  190;  8  W. 
R.  133,  V.  C.  S. 

2  Nelson  v.  Booth,  3  De  G.  &  J.  119;  5 
Jur.  N.  S  28;  Foster  v.  Foster,  L.  R.  3 
Ch.  Ap.  330;  a7ite,  1251. 

8  Curling  V.  Austin,  2  Dr.  &  S.  129. 
*  Seton,  46. 


e  Mutter  v.  Hudson,  2  Jur.  N.  S.  34,  V. 
C.  S. 

6  The  deed  is  sometimes  directed  to  be 
settled  b}'  the  Master,  onlj'  in  csise  the 
parties  diflfer  about  the  same:  this,  how- 
ever, should  not  be  done,  if  an  iiifimt  is  a 
necessiir}'  party  to  the  deed.  Calvert  v. 
Godfrey,  2  Beav.  267;  Richardson  v. 
Ward,  11  Beav.  378;  Sugrl.  V.  &  P.  106; 
Dart,  768;  but  see  Seton,  1197. 

■?  76th  of  the  Orders  of  1828. 
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such  further  time  as  the  Master  may  have  appointed  for  that  pur- 
]>ose,  the  Master,  at  the  expiration  of  the  eight  days,  or  the  further 
time  which  he  has  appointed,  may  proceed  to  settle  the  convey- 
ance according  to  the  practice  of  the  Court,  which  he  must  also  do 
where  a  statement  of  proposed  alterations  has  been  delivered,  and 
the  party  bringing  in  the  draft  refuses  to  accede  to  them. 

In  case  the  Master  shall  adopt  the  proposed  alterations  in  the 
draft  of  conveyance,  then  the  costs  of  the  proceeding  in  respect  of 
the  conveyance  shall  be  borae  by  the  other  party .^ 

The  rule  as  to  settling  conveyances,  under  the  decree  of  this 
Court,  is  thus  stated  by  Lord  Hardwicke :  "  "Where  conveyances 
are  to  be  made  by  a  decree  of  this  Court,  the  settling  them,  to  be 
sure,  is  to  be,  by  the  like  kind  of  rule,  as  men  of  judgment  among 
the  conveyancers  would  direct."  ^  This  being  the  rule,  the  Court 
sanctions  the  practice,  generally  resorted  to  by  the  Masters,  before 
settling  a  conveyance,  of  directing  the  draft  to  be  laid  before  a 
conveyancer  to  advise  upon  it,^  in  which  case  the  same  course  of 
proceeding  must  be  adopted  "as  when  he  directs  an  abstract  to  be 
laid  before  a  conveyancer.* 

When  the  Master  has  settled  the  draft  of  the  conveyance,  an 
engrossment  of  it  will  be  made  in  the  Master's  office,  and  the 
Master  will  signify  his  allowance  of  it  by  signing  his  name  in 
the  first  and  last  skins,  and  also  his  allocation  in  the  last  skin,  in 
the  following  form,  in  the  margin  of  the  engrossment :  "  A.  v.  ^. 
I  approve  of  and  allow  this  indenture,  being  the  same  mentioned 
in  my  report,  dated  the  —  day  of — ."  He  then  signs  a  report  or 
certificate  of  his  having  approved  and  allowed  the  engrossment, 
which  must  be  filed  in  the  usual  manner.^  But  no  warrants  on 
preparing,  or  to  sign  certificate,  are  taken  out,  nor  is  any  order 
necessary  to  confirm  it.® 

The  conveyance,  having  been  approved  of  by  the  Master,  must 
be  executed  by  the  parties ;  and,  if  any  thing  is  required  to  be 
done  by  the  Court,  or  by  the  Accountant-General,  on  the  execu- 
tion of  the  conveyance,  an  affidavit  of  such  execution  must  be 
made,  and  on  such  affidavit  the  Master  will  issue  his  certificate, 
which  is  filed  in  the  usual  manner."' 

Exceptions  lie  to  the  Master's  certificate  of  having  settled  a 
conveyance,*  and  in  Lloyd  v.  Griffith^  the  Court  directed  the 
Master  forthwith  to  make  his  certificate  or  report  of  his  approbation 
of  the  draft  of  a  conveyance,  which  he  was  to  settle,  in  order  that 
the  party  might  except  thereto. 


1  76th  of  the  Orders  of  1828. 

2  Lloyd  V  Griffith,  3  Atk.  264. 

s  Turn.  &  V.  421 ;  see  3  Atk.  266. 
4  AnU,  p.  1216. 
fi  1  Turn.  &  V.  422. 
6  Ihid. 


''  2  Smith,  195. 

8  Wakeman  v.  Duchess   of  Rutland,  3 
Ves.  504;  Lloyd  v.  Griffith,  3  Atk.  264. 

9  1    Dick.    103;    and   Huirsins  v.   York 
Buildings'  Company,  cited  ibid. 
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Appointment  of  N'e^o    Trustees. 

When  it  is  referred  to  the  Master  to  appoint  new  trustees,  in 
the  room  of  trustees  who  are  dead  or  declined  to  act,  &c.,  the 
course  to  be  pursued  is,  for  the  party  obtaining  the  reference,  to 
leave,  in  the  Master's  office,  a  state  of  facts  and  proposal,  stating 
the  nature  of  the  property,  the  interest  of  the  parties,  &c.,  and 
naming  the  parties  proposed  to  be  new  trustees.  In  support  of 
this  state  of  facts,  evidence  should  be  adduced  showing  the  eligi- 
bility of  the  proposed  new  trustees,  and  their  consent  in  writing 
to  act  if  appointed.^  Warrants  on  leaving,  and  to  proceed,  &c., 
having  been  served,  if  the  proposal  is  satisfactory,  the  Master  pre- 
pares and  signs  his  report  appointing  the  new  trustees.  This 
report  is  filed,  and  may  be  excepted  to  in  the  same  manner  as 
other  reports  of  a  similar  nature,  but,  upon  hearing  the  exceptions, 
the  Court  will  not  enter  into  the  comparative  merits  of  the  several 
persons  who  have  been  proposed  by  the  diflerent  parties.-  It  fi'e- 
quently  happens  that  the  order  directing  the  appointment  of  new 
trustees  directs  a  conveyance  of  the  trust  estates  to  such  new 
trustees,  to  be  executed,  and  orders  the  Master  to  settle  such  con- 
veyance. When  this  is  the  case,  after  the  Master  has  made  his 
report  of  the  appointment  of  the  new  trustees,  the  proper  convey- 
ances for  vesting  the  estate  in  such  new  trustees  are  prepared,  and 
brought  into  the  Master's  office,  and  proceeded  upon,  in  the  same 
manner  as  other  deeds.^ 

It  may  be  mentioned,  with  reference  to  this  subject,  that  in  the 
conveyance  to  new  trustees,  the  Court  will  not  insert  a  clause  to 
enable  the  new  trustees  to  appoint  others  in  their  stead,  unless 
there  is  provision  to  that  effect  in  the  original  instrument  by 
which  the  trust  is  created ;  *  and  that  when  the  original  deed  does 
contain  such  a  clause,  the  Court  will  not,  on  the  application  of  the 
trustees  themselves,  appoint  new  trustees,  without  a  reference  to 
the  Master ;  ^  the  rule  of  the  Court  being,  that  when  persons  are 
authorized  to  choose,  if  they  will  not  exercise  the  j^ower  without 
coming  to  the  Court,  there  must  be  a  reference.^ 
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1  2  Smith,  374,  3d  ed. 

2  Attorney-General  v.  Dyson,  2  S.  &  S. 
528. 

3  Antt^  pp.  12G1,  1262;  Cooper  v.  Mac- 
donald,  14  W.  R.  755,  M.  R. 

4  Bavley  v.  Mansell,  4  Mad.  226 ;  Bowles 
V.  Weeks,  14  Sim.  591;  Oglander  v.  Og- 
hnider,  2  De  G.  &  S.  381;  12  Jur.  786; 
Holder  ?J.  Durbiii,  11  Beav.  694;  and  see 
Seton,  348,  361;  Lewin,  549;  but  see 
White  V.  White,  5  Beav.  221.     By  23  &  24 


Vic.  c.  145,  §§  27,  32,  a  trustee  appointed 
by  the  Court  of  Chanctry,  unless  express- 
1}'  prohibited  hy  the  instvument  creating 
the  trust,  has  the  same  powers,  authori- 
ties, and  discretions,  and  is  in  all  respects 
to  act,  as  if  he  had  been  originally  nomi- 
nated a  trustee  by  the  instrument  creat- 
ing. 

fi  V.  Hobarts,  1  J.  &  VV.  251. 

6  Ibid. ;  see  Webb  v.  Lord  Shallsburv, 
7  Ves.  480. 
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Foi-merly,  a  sale  of  real  estate  was  not  directed  until  the  original 
hearing  of  the  cause,  or  the  hearing  on  further  directions.^  Now, 
however,  if,  after  a  suit  has  been  instituted  in  relation  to  any  real 
estate,  it  appears  to  the  Court  that  it  will  be  necessary  or  ex- 
pedient that  such  real  estate,  or  any  part  thereof,  should  be  sold 
for  the  purposes  of  the  suit,  the  Court  may  direct  the  same  to  be 
sold  at  any  time  after  the  institution  thereof;  and  such  sale  will 
be  as  valid  to  all  intents  and  purposes  as  if  directed  to  be  made  by 
a  decree  or  decretal  order  on  the  hearing  of  such  cause  ;  and  any 
party  to  the  suit  in  possession  of  such  estate,  or  in  receipt  of  the 
rents  and  profits  thereof,  may  be  compelled  to  deliver  up  such 
possession  or  I'eceipt  to  the  purchaser,  or  such  other  person  as  the 
Court  shall  direct.^ 

This  provision  does  not  give  the  Court  jurisdiction  to  sell  real 
estate,  in  cases  where  no  such  jurisdiction  previously  existed  :  it 
only  applies  to  those  cases  where  a  sale  would  formerly  have  been 
directed  at  the  hearing ;  ^  or  in  which,  for  the  protection  of  prop- 
erty, or  other  like  cause,  it  is  necessary  to  come  to  the  Court  for 
a  sale  ;  and  does  not  enable  a  party,  in  a  contested  suit,  and  upon 
an  interlocutory  application  before  the  hearing,  to  obtain  a  decision 
upon  the  main  questions  at  issue  in  it.* 

Where  the  estate  is  subject  to  any  incumbrance,  it  cannot  be 
sold  free  therefrom,  excejjt  the  incumbrancer  is  bound  by  the 
decree  ;  ^  or  consents  to  the  sale.  Unless,  therefore,  it  is  known 
that  the  estate  is  free  from  incumbrances,  or  it  is  to  be  sold  under 
the  provisions  of  the  15  &  16  Vic.  c.  86,  §  48,®  the  decree  or  order 
for  sale  usually  directs  a  preliminary  inquiry  to  be  made,  whether 
there  are  any  and  what  incumbrances  affecting  the  estate ;  "^  and 
directs  it  to  be  sold,  free  from  the  incumbrances  of  such  of  the  in- 
cumbrancers as  consent  to  the  sale,  and  subject  to  the  incumbrances 
of  such  of  them  as  do  not  consent.  It  also  directs  an  account  to 
be  taken  of  what  is  due  to  those  incumbrancers  who  consent ;  and 
their  priorities  to  be  ascertained  ;  and  2:)rovides  that  the  proceeds 
of  sale  shall  be  aj^pUed,  in  the  first  place,  in  payment  of  what  shall 


1  Bailie  v.  .Jackson,  10  Sim.  167,  173; 
Seton,  236.  As  to  sales  hy  the  Court,  see 
ib.  1183;  Sugd.  V.  &  P.  93-121;  Dart, 
746-777;  Fisher,  758,  759;  1  Davidson 
Conv.  501-515;  Lewin,  779-781. 

2  15  &  16  Vic.  c.  86,  §  55. 

3  Maiidt-no  v.  Mandeiio,  Kav  Ap.  2; 
Swan  V.  Webb,  1  W.  K.  90,  V.  C.  T.; 
Martin  v.  Hadlow,  ib.  101,  V.  C.  S. ;  Prince 
V.  Cooper,  16  Beav.  546. 


*  Prince  v.  Cooper,  iibi  sup. 

5  See  15  &  16  Vic.  c.  86,  §  48,  jwst  p. 
1265. 

6  Ibid. 

"<  Ihe  Chief  Clerk  need  not  make  a  cer- 
tificate as  to  preliminary  inquiries,  before 
proceeding  with  the  Siile:  see  Dykes  v. 
Taylor,  16  Sim.  563. 
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appear  to  be  due  to  them,  according  to  their  priorities ;  and  be, 
in  the  mean  time,  paid  into  the  bank,  to  a  separate  account  in  the 
cause.^ 

An  incumbrancer  who  consents  to  the  estate  being  sold  free 
from  his  incumbrance,  does  not  tliereby  deprive  himself  of  the  or- 
dinary rights  of  a  mortgagee  as  to  costs ;  but  is  entitled  to  be 
paid  his  principal,  interest,  and  costs  out  of  the  purchase-money,  in 
priority  to  the  costs  of  the  suit.^  If  he  is  paid  within  six  months 
from  the  date  of  his  consent,  he  is  entitled  to  six  months'  interest ; 
and  if  paid  afterwards,  to  interest  up  to  the  day  of  payment.^ 

An  incumbrancer  who  concurs  in  a  sale,  may  be  ordered  to  pro- 
duce and  deposit  in  Court  the  title  deeds  necessary  for  the  sale ; 
but  such  deeds  will  not  be  delivered  out  to  the  purchaser,  without 
notice  to  the  incumbrancer.'*  The  consent  of  an  incumbrancer  to 
the  sale  is  usually  given  during  the  proceedings  in  Chambers  ;  and 
should  be  in  writing.^ 

In  any  suit  for  the  foreclosure  of  the  equity  of  redemption  in 
any  mortgaged  projjerty,  the  Court  may,  upon  the  request  of  the 
mortgagee,  or  of  any  subsequent  incumbrancer,  or  of  the  mort- 
gagor, or  any  person  claiming  under  them  respectively,  direct  a 
sale  of  such  property,  instead  of  a  foreclosure  of  such  equity  of 
redemption,  on  such  terms  as  the  Court  may  think  fit  to  dii-ect ; 
and,  if  the  Court  so  thinks  fit,  without  previously  determining  the 
priorities  of  incumbrancers,  or  giving  the  usual  or  any  time  to 
redeem  ;  but  if  such  request  is  made  by  any  such  subsequent  in- 
cumbrancer, or  by  the  mortgagor,  or  by  any  person  claiming  under 
them  respectively,  the  Court  is  not  to  direct  any  such  sale  without 
the  consent  of  the  mortgagee,  or  the  persons  claiming  under  him  : 
unless  the  party  making  such  request  deposits  in  Court  a  reasonable 
sum  of  money,  to  be  fixed  by  the  Court,  for  the  purpose  of  securing 
the  performance  of  such  terms  as  the  Court  may  think  fit  to  impose 
on  the  party  making  such  request.** 

The  Court  will  only  direct  a  sale,  where  it  is  satisfied  that  a  sale 
will  be  for  the  benefit  of  the  persons  interested  in  the  property.'' 
Thus,  a  sale  will  be  directed  where  there  is  such  a  complication 
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1  See  Seton,  1185;  and  forms  of  orders, 
ib.  231,  251,  1182;  Langtoii  v.  Laiigton,  7 
De  G.,  M.  &  G.  30;  1  Jur.  N.  S.  1U78; 
Wickenden  v.  Raybon.  6  De  G.  M  &  G. 
210. 

2  Hepvvorth  V.  Heslop,  3  Hare,  485; 
Ward  V.  Mackiiilay,  10  Jur.  N.  S.  1063; 
13  W.  R.  65,  L.J  J.;  and  see  Dart,  747, 
759,764  766,  770;   Seton,  1201. 

3  Day  V.  Dav,  31  Beav.  270;  and  see 
Dart,  770;  Seti.n,  1202;  see,  however, 
Matson  v.  Swilt,  5  Jur.  645,  M.  R. 

*  Livesey  v.  Harding,  1   Beav.  343,  346. 


5  For  form  of  consent,  see  Vol.  III. 

6  15  &  16  Vic.  c.  86,  §  48.  For  forms  of 
orders  under  this  section,  see  Seton,  365, 
366;  and  see  Hutton  t'.  Sealy,  4  Jur.  N. 
S.  450;  6  VV.  R.  350,  V.  C.  S.,  where  the 
bill  prayed  for  a  sale  and  not  for  a  fore- 
closure, altliough  there  was  the  usual 
power  of  sale  in  the  deed. 

■?  Hurst  V.  Huist,  16  Beav.  372.  374, 
375;  Cator  v.  Reeves,  9  Hare  Ap.  53,  n.; 
16  Jur.  1004;  Paine  r.  Edwards,  10  VV. 
709,  V.  C.  S. ;  and  see  Robert  v.  Price,  1 
W.  R.  303,  V.  C.  W. 
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Ch.  XXIX. 

§1- 


When,  and 
on  what 
terms,  a  sale 
will  be  di- 
rected there- 
under. 


25  &  26  Vict. 
c.  53. 


that  the  common  decree  cannot  be  conveniently  worked  out ;  ^ 
but  it  will  not  be  directed  where  it  would  be  oppressive :  as  where 
it  would  deprive  the  mortgagor  of  an  old  family  estate.^  Where 
the  Court  is  satisfied  that  it  is  for  his  benefit,  the  sale  of  the  estate 
of  an  infant  mortgagor  may  be  directed.^  A  sale  maybe  directed, 
though  the  mortgagor,*  or  some  of  the  incumbrancers,  do  not  con- 
sent ;  ^  but  was  refused  where  the  plaintiff,  who  was  a  judgment 
creditor,  insisted  on  a  foreclosure.^  Where  the  mortgaged  property 
consisted  of  leaseholds,  a  sale  was  ordered  at  the  instance  of  the 
first  mortgagee  ;  the  propei'ty  being  unproductive.'' 

A  sale  will  not  be  directed  upon  an  interlocutory  application ;  ^ 
nor,  except  by  consent,  after  a  decree  has  been  made  for  fore- 
closure.^ The  usual  course  is,  for  the  decree  at  the  hearing  to 
direct  a  sale,  in  the  event  of  defiult  being  made  in  payment  of 
what  is  found  due  by  the  Chief  Clerk's  certificate,  within  a  Umited 
time  (usually  six  months),^"  after  the  date  of  such  certificate  ; "  but 
by  consent,  or  where  it  is  for  the  benefit  of  all  parties,  the  sale  will 
be  directed  to  take  place  within  a  shorter  period ;  ^'^  or  even  im- 
mediately.^^ If  the  sale  is  directed  at  the  request  of  a  subsequent 
mortgagee,  or  of  the  mortgagor,  the  Court  cannot,  except  by  con- 
sent, dispense  with  a  deposit :  which  must  be  enough  to  cover  the 
possible  expense  of  a  sale."  Where  the  sale  is  at  the  request  of  a 
subsequent  incumbrancer,  or  of  the  mortgagor,  a  reserved  bidding 
will  be  fixed  of  sufficient  amount  to  cover  what  is  due  to  the  first 
mortgagee.^^  Where  a  sale  was  directed,  in  a  suit  in  which  a  sub- 
sequent incumbrancer  was  plaintiff,  the  conduct  of  the  sale  was 
given  to  the  first  mortgagee.^^ 

Sales  may  be  made  by  the  Court  with  an  indefeasible  title,  upon 


1  Hiorns  v.  Holtcim,  16  Jur.  1077,  M. 
U. ;   Wickhain  v.  Nicliolson,  19  Beav.  38. 

2  Hutst  V.  Hurst,  ubi  sup. 

3  Meai-s  V.  Best,  10  Haie  Ap.  51;  Siff- 
keu  V.  Davitis,  Ivay  Ap.  21;'  vVighain  v. 
Measor,  o  VV.  K.  394,  V.  0.  W. 

*  Newman  v.  ftelte,  33  Beav.  522;  10 
Jur.  N.  S.  201. 

s  VVickham  v.  Nicholson,  ubi  sup.  38; 
and  see  Wickenden  v.  Rayson,  6  De  G.,  M. 
&  G.  21u. 

6  Mes>er  v.  Boyle,  21  Beav.  659;  and 
see  Jones  v.  Bailey,  17  Beav.  582. 

"  Phillips  V.  Gutteridge,  4  De  G.  &  J. 
531;  Foster  v.  Harvev  (2),  11  W.  R.  899, 
Y.  0.  \V.;  atla.,  12  W.  R.  92,  L.JJ. 

8  Waj'n  V.  Lewis,  1  Drew.  487. 

&  Girulestone  v.  Lavender,  9  Hare  Ap. 
53;  Campbell  ».  Moxhay,  18  Jur.  641,  V. 
C.  S. ;  see,  however  Laslett  v.  ClitTe,  2 
Sm.  &  G.  278. 

10  Boyiell  v.  Maiibv,  9  Hare  Ap.  53; 
Staines  v.  Kudlin,  io.  n. ;  16  Jur.  965; 
Bellamv  V-  Cockle,  18  Jur.  465,  466,  V.  C. 
VV.;  Loyd  v.  VVhittey,  17  Jur.  764,  V.  C. 


VV.;  Smith  v.  Robinson,  1  Sm.  &  G.  140; 
Whitfield  v.  Roberts,  5  Jur.  N.  S.  113; 
S.  0.  nam.  Whitbread  v.  Roberts,  7  W.  R. 
216,  M.  R. 

11  See,  for  form  of  decree,  Seton,  365, 
No.  4. 

t-  Staines  v.  Rudlin,  9  Hare  Ap.  53,  n  ; 
16  Jur.  965;  Newman  v.  Selfe,  33  Beav. 
622;   10  Jur.  iSi.  S.  251. 

li*  Cator  V.  Reeves,  9  Hare  Ap.  53  n. ;  16 
Jur.  1004;  Mears  v.  Best,  10  Hare  Ap.  51; 
Amiing  v.  Lavers,  1  W.  R.  19,  V.  C  S.; 
Sitfkt-n  V.  Duvies,  Kay  Ap.  21;  Wigham 
V.  JNleasor,  5  W.  R.  394,  V.  C  W. ;  Alar- 
riott  V.  Kirkliam,  3  Giti'.  536;  8  Jur.  N.  S. 
379;  Phillips  v.  Gutteridge,  4  De  G.  &  J. 
531;  Foster  v.  Harvev  (2),  11  W.  K.  899, 
V.  C.  W.;  12  W.  R.  92,  L.  JJ. 

14  Bellamv  v.  Cockle,  18  Jur.  465,  V.  C. 
W.;  Whittiela  t'.  Roberts,  5  Jur.  N.  S.  113; 
S.  C.  nom.  Whitbread  v.  Robeits,  7  W.  R. 
216,  M.  R.  In  these  cases,  the  deposit 
required  was  200/. 

15  VVhittield  v.  Roberts,  ubi  sup. 

16  Hewitt  V.  Nauson,  7  W.  R.  5,  V.  C.  K. 
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the  application,  by  petition  or  otherwise,  as  general  orders  may 
direct,  of  any  of  the  persons  empowered  to  apply  for  registration 
of  titles.^ 

Where  an  estate,  or  other  property,  is  directed  to  be  sold  to  the 
best  bidder,  with  the  approbation  of  the  Master,  it  must  be  sold 
by  public  auction,  unless  the  Court  specially  directs  that  a  differ- 
ent method  of  disposing  of  the  property  shall  be  adopted,  Avhich  it 
will  sometimes  do,  under  circumstances  which  will  be  hereafter 
pointed  out.^ 

The  conduct  of  the  sale  is  usually  given  to  the  plaintiff,  or  other 
party  having  the  carriage  of  the  general  proceedings ;  ^  although, 
if  the  sale  were  out  of  Court,  he  would  not  be  the  party  to  sell.* 
Where,  however,  he  has  leave  to  bid  at  the  sale,^  or  it  would 
clearly  be  more  beneficial  for  the  persons  interested  in  the  estate, 
the  conduct  may  be  given  to  any  other  party ;  **  and  we  have  seen 
that,  where  a  sale  instead  of  a  foreclosure  is  directed,  the  conduct 
may  be  given  to  the  first  mortgagee.'^ 

Where  all  parties  to  the  suit  have  liberty  to  bid,  a  solicitor  nor 
concerned  for  any  of  them,  to  be  mutually  agreed  upon,  or,  if  they 
cannot  agree,  to  be  nominated  by  the  Judge,  will  be  appointed  to 
conduct  the  sale,  or  a  portion  of  the  business  thereof;  and  he 
is  usually  designated  in  the  proceedings  as  "  the  person  appointed 
to  conduct  the  sale  in  this  suit."  ^ 

The  solicitor  of  the  party  having  the  conduct  of  the  sale  is,  in 
all  questions  which  may  arise  between  the  purchaser  and  the 
vendor,  considered  as  the  agent  of  all  the  parties  to  the  suit.^ 

In  strictness,  all  sales  ought  to  take  place  in  the  public  room  at 
the  Master's  office  in  London,  and  should  be  effected  by  the  Mas- 
ter's clerk ;  ^°  and  formerly  it  was  considered  for  the  benefit  of  the 
parties  interested  that  the  estate  should  be  sold  in  the  country,  or 
if  by  any  other  person  than  the  JVI  aster's  clerk,  it  was  necessary  to 


Ch.  XXIX. 

§1. 


Sales  with  au 
indefeasible' 
title. 

Sales  of  prop- 
erty. 


Conduct  of 
sale,  to  whom 
given. 


Appointment 
of  stranger  to 
conduct  sale. 


Solicitor  con- 
ducting sale 
deemed  agent 
for  all  par- 
ties. 

Generally  at 
Master's 
ottice  and  l)y 
his  clerk. 


1  25  &  26  Vic.  c.  53.  §  41:  and  see 
Bradish  v.  Ellames,  10  Jur.  N.  S.  251,  V. 
C.  K. ;  Bradish  ».  Ellames,  10  Jur.  N.  S. 
1231,  V.  C.  K. ;  S.  C.  710771.  Re  Ellames, 
13  VV.  K.  ITO.  No  general  ordeis  have 
yet  been  made  by  the  Court  under  this 
Act.  As  to  sales  under  tins  Act,  see  post, 
Chap.  XLV.,  Statutory  Jurisdiction  (  Trans- 
fer oj'  Land  Act). 

2  The  persoiiai  effects  of  a  person  de- 
ceased are  generally  ordered  to  be  sold  by 
the  legal  representatives,  under  the  direc- 
tion of  the  master.  See  Cobilen  v.  Mav- 
nard,  1  N.  R.  354,  V.  C.  W.;  Re  Hirst,  13 
W.  R.  225,  V.  C.  K. 

3  Knott  V.  Cottee,  27  Beav.  33;  Cub- 
den  V.  Maynard.  1  N.  K.  354,  V.  C  \V, 

4  Dale  V.  Hamilton,  10  Hare  Ap.  7. 

5  Domville  v.  Benington,  2  Y.  &  C.  Ex. 
723 ;  and  see  Sidney  v-  Ranger,  12  Sim. 
118,  120.     . 

VOL.  n. 


6  Dixon  V.  Pvner,  7  Hare,  331 ;  14  Jur. 
217;  Hewitt  v.  Nanson,  7  W.  R.  5,  V.  C. 
K.;  Knott  v.  Cottee,  27  Beav.  33. 

"  Hewitt  r.  Nanson,  7  W.  R.  5  Y.  C. 
K. 

8  See  Rowland  v.  Evans,  M.  R.,  in 
Chamber>,  23  April,  1862;  IMling  y.  Pil- 
ling, i\l.  R  ,  in  Chambers,  3  Juue,  lb63. 

a  Dalby  v.  Fallen,  1  R.  &  M.  296;  Dale 
V.  Hamilton,  10  Hare  Ap.  7;  see  Hurt 
V.  Stnll,  4  Md.  Ch.  Dec.  391. 

1"  A  sale  ot  mortgaged  premises  under 
a  decree  must  be  made  by  tlie  Master 
himselt,  or  under  his  immeuiate  direct!  n. 
Hyer  V.  Deaves,  2  John.  Ch.  154.  A  >ale 
by  a  person  deputed  by  the  Master,  in  ids 
absence,  is  irregular,  and  will  be  set  aside. 
JOid.  This  decision  was  made  under  the 
statute  of  New  York  which  directs  "  that 
all  sales  of  mortgaged  premises,  undera 
decree,  shall  be  made  by  a  Master."    Ibid. 
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On.  XXIX. 

§1- 


Master  may 
direct  it  to 
take  place  in 
the  countiy; 
and  by  an 
auctioneer. 


Course  of  pro- 
ceeding to 
obtain  a  sale 
in  the  coun- 
try. 


Auctioneer 
allowed  a  per- 
centage. 


London  auc- 
tioneer never 
appointed, 
nor  a  solici- 
tor. 

In  what  cases 
security  will 
be  allowed. 


Reserved 
bidding, 


must  be  ap- 
plied for  by 
motion. 


have  a  special  order  of  the  Court,  to  warrant  such  a  deviation 
from  the  ordinary  practice-;^  but  the  necessity  for  such  an  order 
has  been  taken  away  by  the  75th  of  the  Orders  of  1828,  which 
directs,  "  That  Avhere  estates  or  other  property  are  directed  to  be 
sold  before  the  Master,  the  Master  shall  be  at  liberty,  if  he  shall 
think  it  for  the  benefit  of  the  parties  interested,  to  order  the  same 
to  be  sold  in  the  country,  at  such  place,  and  by  such  person,  as  he 
shall  think  fit."  ^ 

Under  this  order,  a  party  desirous  that  the  property  should  be 
sold  in  the  country,  or  by  an  auctioneer,  instead  of  the  Master's 
clerk,  should  prepare  and  leave  a  proposal  to  that  eflfect ;  and  if, 
upon  attending  the  warrant  "  to  proceed,"  the  Master  is  of  opin- 
ion that  the  proposal  should  be  adopted,  he  makes  a  report  to  that 
effect,  which  is  filed  in  the  usual  manner,  and  does  not  require 
confirmation.^ 

It  is  to  be  observed,  that  the  auctioneer,  or  person  appointed  to 
sell,  is  not  allowed  a  percentage  upon  the  purchase-money,  but  it 
is  usual  for  the  vendor's  solicitor  to  make  an  arrangement  with 
him,  to  sell  the  property  for  a  fixed  sum,  the  amount  of  which  it 
is  prudent  to  submit  to  the  Master,  on  attending  the  warrant  upon 
the  proposal,  so  that  no  question  may  arise,  on  the  taxation  of 
costs,  as  to  the  propriety  of  the  payment.*  It  may  be  useful  here 
to  remark,  that  a  proposal  to  appoint  a  London  auctioneer  or  sur- 
veyor, to  sell  an  estate  in  the  country,  would  be  rejected,  and  that 
an  attorney  or  solicitor  is  disqualified.^ 

If  the  auctioneer,  or  other  person  appointed  to  sell,  is  to  be 
authorized  to  receive  deposits,  or  any  other  money,  in  respect  of 
the  property,  he  should  give  security,  to  be  approved  by  the  Mas- 
ter, duly  to  account. 

Where  it  is  desirable  to  have  a  reserved  bidding  appointed  by 
the  Master,  for  the  purpose  of  preventing  an  estate  from  being 
sold  at  an  undervalue,  the  proper  course  is  to  apply  to  the  Court, 
by  motion,  for  such  a  direction,®  when  an  order  will  be  made  for 
the  Master  to  fix  a  reserved  bidding,  if  he  should  think  fit.''  The 
form  of  the  order  is  usually  the  same  as  that  in  Jervoise  v.  Clarhe^ 
and  in  acting  upon  it  a  correct  valuation  of  the  estate  should  be 
made  by  a  skilful  surveyor,  setting  out,  in  schedules,  the  amount 
of  the  rental,  and  the  estimated  value  of  the  whole  estate,  and  of 


1  1  T.  &  V.  401. 

2  A  sale  on  the  land,  under  a  decree 
ordering  it  to  be  made  there,  is  entirel}' 
proper.  Mitchell  r.  Berry,  1  Met.  (Ky.) 
602. 

3  2  Smith,  193,  3d  ed. 

4  Ih.   194. 

5  1  T.  &  V.  403. 

6  Such  a  direction  ought  not  to  be  in- 


serted in  a  decree  for  sale,  but  ought  to 
be  the  subject  of  a  separate  order.  Per 
Sir  J.  Leach  M.  R.  in  Brooker  v.  Collier, 
3  Kuss.  369. 

7  Shaw  V.  Simpson,  cited  1   J.  &  W. 
392. 

8  Shaw  V.   Simpson,  cited  1  J.  &;  W. 
389. 
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each  lot  separately,  and  the  sum  at  which  the  same  ought  to  be    Ch.  XXTX. 
sold  together,  and  also  at  what  stated  sum  each  lot  ought  to  be 
sold.      A  state  of  facts,  comprising,  shortly,  the  valuation  of  the 
estate,  and  an  affidavit  of  the  surveyor,  in  support  of  the  valua- 
tion, must  be  brought   into  the  Master's  office,  whereupon  the 
usual  warrants  "on  leaving,"  and  "to  proceed,"  must  be  served  Course  of 
and  attended.      The  Master  then  draws  a  conclusion  from  the  upo^nordef. 
evidence  before  him,  and  fixes  a  bidding,  as  directed  by  the  order, 
which  he  commits  to  writing,  and  encloses  under  a  sealed  cover, 
and  delivers  to  the  person  appointed  to  sell  the  estate,  for  the  pur- 
poses mentioned  in  the  order,  but  he  makes  no  report  or  certifi- 
cate of  the  proceedings.^ 

Where  an  estate  is  directed  to  be  sold  before  a  Mastei-,  the  par-  Particulars 
ticulars  and  conditions  of  the  sale  are  prepared  by  the  solicitor  of  " 
the  plaintiff,^  or  other  party  having  the  conduct  of  the  cause.^ 
They  are  intituled  in  the  cause,*  and  contain  a  general  desciip- 
tion  of  the  nature  and  situation  of  the  property,  in  whose  pos- 
session it  is  or  has  lately  been,  and  of  the  manner  in  which  it  is 
proposed  to  lot  the  same." 

The  conditions  of  sale,  which  should  be  annexed  to  the  particu-   Conditions 
lars,  are  generally  similar  to  those  annexed  to  sales  of  estates  by  °  ^^®' 
auction  in  the  ordinary  way.^      If  a  reserved  bidding  has  been 
appointed  by  the  Master,  it  should  be  mentioned  in  the  conditions.'' 

After  the  particulars  and  conditions  of  sale  have  been  prepared  Advertise- 
and  allowed  by  the  Master,  the  first  advertisement  for  the  sale  °^®° 
must  be  prepared  either  by  the  plaintifi"'s  solicitor  or  by  the  Mas- 
ter's clerk,^  and  the  signature  of  the  Master  must  be  obtained  to 
authorize  the  insertion  of  the  advertisement  in  the  Gazette.^     The 
advertisement  should  also  be  inserted  in  other  newspapers  in  Lon- 

1  1  T.  &  V.  404.  fested  to  oppress  or  injure  the  defendants. 

2  2  Harr.  ed.  Newl.  490.  Coxe  v.  Halsted.  1  Green   Ch.  311.      But 

3  For  information  as  to  the  form,  &c.,  of  if  the  officer's  conduct  is  grossly  miproper 
these  particulars,  see  1  Sugden  V.  &  P.  and  oppressive,  upon  a  sale  by  him,  it 
30  et  seq.  seems  oe  will  he  ordered  to  pay  the  costs 

*  See  Ray  v.  Oliver,  6  Paige,  489.  uf  setting  aside  his  report  of  sale,  and  of 
5  2  Smitii,  173,  3d  ed.  The  Master  must  the  subsequent  proceedings  therein.  Bar- 
not,  in  his  description  of  the  property,  add  ing  V.  Moore,  5  Paige,  48;  Johnson  v. 
any  particulars  which  may  unduly  en-  Garrett,  1  C.  E.  Green,  31;  Tiernan  v. 
hance  the  value  thereof,  or  mislead  the  pur-  Wilson,  6  John.  Ch.  411. 
chaser.  VcL-der  tJ.  Fonda,  3  Paige,  97,  490;  8  This  is  sometimes  done,  for  the  pur- 
see  Post  V.  Leet,  8  Paige,  337;  Seaman  v.  pose  of  saving  time,  before  the  particulars 
Hicks,  8  Paige,  656.      1  he  advertisement  are  settled. 

should  give  such  a  desciiption  of  the  prop-  9  1  Sugd.  V.  &  P.  55 ;  2  Harr.  ed.  Newl. 

erty  as  to  indicate  and  identify  it.    Kautf-  490 ;  see  ante,  pp.   1203,  1204.     It  is   not 

man  v.    Walker,   9    Md.  229;   Merwin  v.  necessary     that    advertisements    of    the 

Smith,  1  Green.  Ch.  182;  Den  v.  Tellers,  sale  of  real  estate  by  a  sheriff  or  Master 

2  Halst.  (N.  J.)  154;  Hod-don  v.  F'arrell,  in  Chancery  should  be  signed  by  the  of- 

4  C.  E.  Green,  88.  ticer    witli     his    own    proper    signature; 

6  See  1  Sugden  V.  &  P.  30.  wliether  the  officer's   name   is  signed   to 

■^  2  Smith,  176,  3d  ed.     The  sale  by  an  the  advertisement  by  hmiself,  or  printed 

officer  will  not  be  set  aside  because  the  or  signed  by  another,  is  immaterial.     la 

terms  of  a  sale  are  unusually  stiict  or  se-  either  case  it  is  a  virtual  signing  by  the 

vere,  if  the  circumstances  of  tlie  case  call  officer.     Coxe   v.    Halsted,   1   Green    Ch. 

for  rigid  measures,  and  no  design  is  mani-  311. 
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§1- 

Time  for  sale, 
liDW  fixed. 


Second  or 
peremptory- 
ad  vertise- 
meiit. 


Distribution 
of  printed 
particulars. 


don,  and,  if  the  sale  is  in  the  country,  in  the  provincial  papers 
published  near  the  place  where  the  property  lies. 

There  are  always  two  advertisements  :  in  the  first,  no  time  is 
appointed  for  the  sale.^  About  three  weeks  or  a  month  after  the 
insertion  of  the  first  advertisement,  a  warrant  must  be  taken  out 
to  fix  a  time  for  the  sale,  which  must  be  served  on  the  solicitors  of 
all  the  parties.  The  wan-ant  being  attended,  the  Master,  with  the 
approbation  of  all  parties,  will  fix  the  time ;  and  the  second 
advertisement,  which  is  usually  called  the  peremptory  advertise- 
ment, stating  the  time,  must  then  be  prepared,  and  inserted  in  the 
Gazette  and  other  newspapei-s.^ 

By  a  general  order  of  the  Court,  dated  the  24th  of  March, 
1814,'^  it  is  ordered,  that  the  solicitor  for  the  party  prosecuting 
any  decree  or  order  of  the  Court  for  a  sale,  shall  be  at  liberty,  in 
cases  in  which  the  Master  shall  think  fit,  to  print  and  disperse  as 
many  particulars  as  shall  be  thought  beneficial,*  under  the  direction 
of  the  Master,  in  whose  office  such  sale  shall  be,  paying  6c?.  per 
side  for  so  many  printed  copies  as  there  shall  have  been  actual 


1  A  reasonable  notice,  in  the  sale  of 
lands  under  a  decree  of  Chancery,  is  all 
that  can  be  required,  and  such  sale  may 
be  ordered  in  the  discretion  of  the  Chan- 
cellor fur  cash  or  on  credit.  Darrington  v. 
Borland,  3  Porter,  12 ;  see  Penn  v.  ToUe- 
son,  20  Ark.  652;  Cummins  w.  Little,  1  C 
E.  Green,  48.  Where  the  sale  is  adver- 
tised for  a  specified  day  between  the  hours 
of  ticelve  and  Jive  o'cU  ck  in  the  a/terno(m, 
and  the  property  is  sold  in  pursuance  of 
such  advertisement,  the  sale  will  not  be 
set  aside,  although  there  is  a  propriety  and 
convenience  in  specifying  a  particular  hour 
between  twelve  and  five  o'clock  for  the 
sale.     Coxe  v.  Halsteti,  1  Green  Ch.  311. 

2  1  T.'&  V.404;  1  Sugd.  V.  &  P.  56. 
Where  hmd  is  sold  without  being  ad- 
vertised for  i=ale,  tor  tlie  time  or  in  the 
manner  prescribed  by  the  order,  the  sale 
is  invalid,  and  will  be  set  aside.  Baily  v. 
Baily,  9  Rich.  Eq.  (S.  C.)  392;  Vanbus- 
sum  V.  Maloney,  2  Met.  (Ky.)  602;  Glenn 
V.  Wotten,  3  Md.  Ch.  Dec.  514.  In  a  case 
wliere  the  question  was,  whether  an  ofHcer 
had  fairly  exercised  tiis  di^^cretion  in  re- 
gard to  setting  up  notices  of  a  sale  of  prop- 
el ty  under  an  execution,  it  was  held  that 
if  he  abused  the  discretion  vested  in  him 
by  law  to  make  such  sale,  to  the  detri- 
ment of  subsequent  incumbrancers  or  of 
the  defendant  in  the  execution,  a  Court  of 
Kquity  will  grant  relief,  although  there 
may  have  been  a  formal  compliance  in  the 
conduct  of  the  sale  with  all  the  require- 
ments of  the  Statute  respecting  such 
notices.  Cummins  v.  Little,  1  C.  E. 
Green,  48.  It  is  not  necessary  that 
there  should  be  actual  fraud,  committed 
or  meditated.  The  abuse  of  discretion  in 
the  execution  of  the  trust  is  a  constructive 
fraud  against  which  Equity  will  relieve. 


Jbid.  But  a  mere  error  of  judgment,  or 
mistaken  exercise  of  discretion,  by^  the 
ofhcer,  in  the  absence  of  fraud  or  unfair- 
ness in  the  sale,  affords  no  ground  for  the 
interference  of  the  Court.  Vanduyne  v. 
Vanduyne,  1  C.  E.  Green,  93.  The  report 
on  the  record  should  show  that  an  adver- 
tisement was  made,  in  a  case  where  the 
sale  is  ordered  to  be  made  after  advertis- 
ing.    Clark  V.  Bell,  4  Dana,  15. 

a  Beames's  Ord.  483;  2  V.  &  B.  417. 

4  In  New  Jersey,  the  Statute  prescribes 
that  the  notices  of  sale  shall  be  set  up  at 
five  public  places.  Under  this  requirement, 
the  Court,  in  Cummins  v.  Little,  1  C.  E. 
Green,  48,  hold  that  to  be  a  public  and 
suitable  place  for  setting  up  advertise- 
ments, contemplated  by  the  Act,  which  is 
likely  to  give  information  to  those  inter- 
ested, and  who  may  probably  become  bid- 
ders at  the  sale.  The  sheriff  is  bound  to 
conduct  the  sale  so  as  to  protect  the  rights 
and  promote  the  interests  of  all  parties 
concerned,  and  to  this  end  to  secure,  as 
far  as  practicable,  the  most  general  diffu- 
sion of  the  notices  of  sale.  The  true  test 
of  the  propriety  of  the  action  of  the  (.fticer, 
insetting  up  the  notices,  is  this:  Did  he 
set  them  up  as  a  discreet  man,  desirous  of 
effecting  a  sale  of  his  property  to  the  best 
advantage,  would  have  set  them  up? 
Where  a  sale  by  a  public  ofhcer  is  con- 
ducted in  violation  of  the  spirit  and  policy 
of  the  law,  and  so  as  in  fact  to  defeat  the 
just  claims,  or  greatly  to  prejudice  the 
rights  of  parties  interested,  the  sale  will 
be  set  aside,  though  the  formal  require- 
ments of  the  Statute  have  been  complied 
with.  The  above  case  contains  many 
valuable  suggestions  in  regard  to  the  duty 
of  ofKcers  in  giving  notices  of  sales. 
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bidders  at  the  sale,  and  no  more,  and  that  siich  payments  shall  be 
allowed  the  solicitor  upon  the  taxation  of  his  costs.^ 

The  sale,  when  it  takes  place  at  the  Public  Office,  in  Southamp- 
ton Buildings,  should  be  attended  by  the  solicitor  for  the  plaintiff, 
and  is  conducted  in  the  following  manner :  The  Master's  clerk 
prepares  a  paper,  on  which  the  biddings  for  the  different  lots  are 
to  be  marked.^  This  generally  consists  of  a  copy  of  the  particu- 
lars of  sale,  with  spaces  between  each  lot.^  The  lots  are  succes- 
sively put  up,  at  a  price  offered  by  any  person  present,  such  person 
signing  his  name  to  the  sum  which  he  offers,  on  the  above  paper.* 
Every  subsequent  bidder  must  also  sign  his  name  to  the  sum  he 
offers,^  until  no  person  will  advance  on  the  last  bidder,  who  is  then 
declared  the  purchaser,  unless  there  has  been  a  reserved  bidding 
fixed  by  the  Master,  in  which  case,  if  the  last  bidding  does  not 
reach  the  reserved  bidding,  the  Master's  clerk,  or  person  selling, 
is  to  declare  that  the  lot  has  not  been  sold,  but  has  been  bought 
in  by  the  persons  interested  in  the  estate.^ 

It  is  to  be  observed,  that,  although  there  can  be  no  doubt  that 
a  residuary  legatee,  or  a  tenant  for  life,  or  the  owner  of  a  rever- 
sionary interest,  may  become  a  purchaser  at  a  sale  under  the 
order  of  the  Court,''  it  is  necessary,  if  he  be  a  party  to  the  record, 
that  he  should  have  a  previous  order  to  warrant  his  being  admitted 
as  a  bidder  at  the  sale ;  and  the  Court  will  not  permit  a  party, 
having  such  an  order,  to  conduct  the  sale.® 

The  best  bidder  being  declared  the  jjurchaser,  must,  in  addition 
to  the  signature  of  his  name  after  his  bidding,  add  his  description 
and  place  of  abode.  If  he  buys  as  agent,  he  signs  A.  B.,  agent  for 
C.  D.,  of ,  &C.9 

The  same  process  is  gone  through  with  respect  to  all  the  other 
lots,  and  if  any  lots  are  not  sold,  they  must  be  again  advertised 
for  sale.-'" 


Ch.  XXIX. 


When  re- 
served bid- 
ding has 
been  fixed. 


Party  to  the 
cause  must 
have  an 
order  to  war- 
rant his  bid- 
ding for  him- 
self. 

Best  bidder 
to  be  declared 
the  pur- 
chaser. 


Second  pro- 
ceedings on 
subsequent 
lots, 


1  The  fees  to  the  M;ister's  clerk  are  set- 
tled by  an  Order  of  the  23d  of  February, 
1837,  containing  a  schedule  of  fees,  ac- 
cordin?  to  which,  besides  the  usual  fee  of 
11.  Is.  upon  every  advertisement,  a  fee  of 
3/.  in  addition  to  tlie  reasonable  travelling 
expenses  of  the  Master's  clerk,  has  been 
appointed  to  be  paid  upon  every  peremp- 
tory advertisement  for  the  sale  of  property, 
to  be  repaid  if  the  property  shall  not  be 
offered  for  f^ale. 

2  1  T.  &  V.  404;  see  note  below. 

3  1  Sugd.  V.  &  P.  56. 

4  1  T.&  V.  405. 

5  Ibid. 

6  Bid-!  for  property  sold  by  order  of  the 
Chancellor  are  mere  propositions  to  be 
rejected  by  him  in  the  exercise  of  a  rea- 
sonable discretion,  if  the  sale  has  not  been 
perfectly  fair,  or  if  an  unconscientious 
advantage  has  been  obtained  by  the  pur- 


chaser.    Vanbussttm  v.  Maloney,  2   Met. 
(Ky.)  550. 

"!  Williams  V.  Attenborough,  Turn.  &  R. 
76;  Elwortliyt).  Bdiing,  10  Sim.  98. 

8  Domville  v.  Barrington,  2  Y.  &  C. 
724,  Exch.  Rep.;  Sidnev  v.  Ranger,  12 
Sim.  118;  Sidnev  v.  Ranger,  12  Sim.  118, 
120;  Ex  parte  M'Gregor,  4  De  G  ,  &  S.  603  : 
nor  a  receiver:  Alvine  v.  Bond,  1  Flan.  & 
K.  316 ;  nor  a  guardian  nd  litem  of  a  part}' ; 
Dodson  v.  Bishop,  Seton,  1184;  nor  the 
trustee  of  the  estate,  or  the  executor,  of 
tlie  testator  in  the  cause,  unless  all  parties 
who  are  sui  juris  consent,  and  the  Court  is 
satisfied  that  it  will  benefit  the  sale: 
Campbell  V.  Walker,  5  Ves.  678,  681,  682; 
Geldand  v.  Randall,  9  Jur.  1085,  V.  C.  K. 
B  ;  and  see  Farmer  v.  Dean,  32  Beav 
327;  Lewin,  339. 

9  2  Smith,  197,  3d  ed. 

w  1  T.  &  V.  405.     It  is  the  duty  of  the 
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Ch.  XXIX, 

§1- 

wliere  the 
sale  is  in  the 
country,  and 
by  auction- 
eer, &c. 
Affidavit  of 
auctioneer 
will  be  re- 
quired. 


Deposit  not 
usual. 

Secus,  where 
timber  is  sold 
separate  ti'om 
the  estate. 


If  the  sale  takes  place  in  the  countiy,  and  any  other  person  than 
the  Master's  clerk  is  appointed  to  sell,  the  person  so  appointed 
must  proceed  in  the  same  manner  as  the  Master's  clerk ;  it  is  neces- 
sary, however,  that  he  should  verify  the  accuracy  of  the  proceed- 
ings by  affidavit.  This  affidavit  is  prepared  by  the  Master's  clerk, 
and  generally  states  that  the  deponent  proceeded  to  sell  the  estate, 
according  to  the  printed  particulars  and  conditions  of  sale  thereof 
settled  and  allowed  by  the  Master,  and  specifies  where  and  when 
the  sale  took  place ;  and  that  he  has  annexed  a  schedule,  contain- 
ing a  full  and  true  account  of  all  and  every  sum  and  sums  of  money 
which  was  or  were  bid  for  the  said  lots  respectively,  and  also  the 
names  of  all  and  every  the  persons  and  person  who  attended  at  the 
said  sale,  and  bid  for  the  lots  respectively  (this  schedule  is,  gener- 
ally, the  original  paper  upon  which  the  biddings  taken  at  the  sale 
were  put  down,  and  signed  by  the  bidders)  ;  and  he  further  swears 
that  the  respective  sums  lastly  set  down  as  being  the  highest  bid- 
ding for  the  said  lots,  were  the  highest  and  largest  sums  that  were 
offered  and  bid  for  the  same  respectively  at  the  said  sale,  and  veri- 
fies the  handwriting  of  the  highest  bidder  to  each  lot,  and  that  the 
whole  of  the  sale  was  conducted  by  him,  the  deponent,  in  a  fair, 
open,  and  candid  manner,  &c.-^ 

It  is  not  usual,  in  sales  of  estates  under  the  decrees  of  the  Court, 
to  require  the  purchaser  to  make  any  deposit.^  It  is,  however, 
sometimes  done ;  and  it  seems  that,  in  cases  where  timber  upon  an 
estate  is  sold  separately  from  the  estate  itself,  the  practice  is  to 
require  a  deposit ;  the  conditions  of  a  sale  usually  providing,  that 
the  purchaser  of  each  lot  shall  sign  an  agreement  for  the  perform- 
ance of  the  conditions,  and  pay  one-third  of  the  amount  of  the 
purchase-money  (or  a  certain  percentage  upon  its  amount),  in  cash 
or  Bank  of  England  notes,  at  the  time  of  the  sale,  to  the  person 
appointed  to  sell.^  Where  such  a  direction  occurs,  or  where  from 
any  other  circumstance  the  person  employed  to  sell  any  property, 
not  being  the  Master's  clerk  under  the  direction  of  the  Master,  is 
to  receive  money  either  in  shape  of  deposit  or  otherwise,  on  ac- 
count of  the  purchase-money,  he  will  be  required  to  give  security, 


sheriff  to  sell  property  plainly  divided,  in 
separate  parcels:  Penn  ?-'.  Craig,  1  Green 
Ch.  495 ;  if  the  propertj'  is  so  situated  that 
it  will  probably  produce  more  by  that 
mode  of  selling;  or  where  a  part  only  is 
required  to  be  sold.  Mohawk  Bank  v. 
Atwater,  2  Paige,  54;  Merwiii  v.  Smith, 
1  Green  Ch.  182;  Coxe  v.  Halsted,  1 
Green  Ch.  319;  Woods  v.  Monell,  1  John. 
Ch.  505;  Amer.  Ins.  Co.  v.  Oakley,  9 
Paige,  259;  Coates  v.  Lashley,  2  McCar- 
ter,  116;  Johnson  v.  Garrett,  1  C.  E. 
Green,  31;  Tiernan  v.  Wilson,  6  John. 
Ch.  411,414;  Stead  «.  Course,  4  Cranch, 
403;    Vanduyne  v.   Vanduyne,    1   C.   E. 


Green,  93;  Griffith  v.  Hadlev,  10  Bosw. 
(N.  Y.)  587;  Meeker  «.  Evans,  25  111  322. 
But  the  sale  of  several  parcels  together 
does  not  render  the  sale  void,  but  only 
voidable;  and  after  a  great  lapse  of  time 
the  sale  will  not  be  disturbed.  Mohawk 
Bank  v.  Atwater,  2  Paige,  54;  Penn  v. 
Craig,  1  Green  Ch.  495.  Where  the  order 
of  the  Court  is  that  the  premises  be  sold 
all  in  one  lot,  that  order  must  be  followed. 
Babcock  V.  Perry,  8  Wis.  277. 

1  2  Smith,  199,  3d  ed. 

2  lb.  200. 
8  lb.  240. 
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or  enter  into  i-ecognizances,  to  be  approved  by  the  Master,  that  he    Ch.  XXIX. 
will  duly  pay  the  same  into  the  Bank,  in  the  name  and  with  the   v_  ^^" 
privity  of  the  Accountant-General.^ 

In  a  case  mentioned  by  Mr.  Smith,''^  where  the  sale  was  of  the   Upon  sale  of 
materials  of  the  old  mansion-house,  —  upon  the  Master's  making  a  manskfii-  °^ 
report  approving  the  person  to  sell,  an  order  appears  to  have  been  house. 
made  that  such  person  should  be  at  liberty  to  receive  the  purchase- 
money  for  the  lots  comprising  the  materials  of  the  mansion,  and 
that  he  should  pay  the  same,  from  time  to  time,  into  the  bank,  in 
the  name  and  with  the  privity,  &c,,  the  amount  of  such  payments 
to  be  verified  by  his  affidavit. 

It  may  be  mentioned  here,  that  where  timber  is  sold  under  the   Proceedings 
direction  of  the  Court,  the  conditions  of  sale,  besides  providing  7^^^  regard 

'  '  i  °    to  purchase- 

that  the  purchaser  of  each  lot  shall  sign  an  agreement  for  the  per-  money  on 

formance  of  the  conditions,  and  pay  one-third  of  the  amount  of  ber.  °^*™' 
the  purchase-money,  in  cash. or  Bank  of  England  notes,  at  the  sale, 
generally  stipulates  that  he  shall  give  to  the  person  appointed  to 
sell,  bills  drawn  upon  and  accepted  by  some  other  person  or  per- 
sons, for  the  remainder  of  the  purchase-money,  such  bills  to  be 
approved  of  by  the  auctioneer,  and  made  payable  in  London,  at 
particular  times  in  the  conditions  of  sale  expressed,  and  that  no 
purchaser  shall  be  permitted  to  enter  or  cut  timber  until  such  bills 
are  given.^  These  conditions,  however,  vary  according  to  the  cus- 
tom of  the  particular  part  of  the  country  in  which  the  estate, 
where  the  timber  is  growing,  is  situated;  and,  in  some  cases, 
instead  of  the  above  condition,  it  is  provided  that  the  purchaser, 
after  making  a  deposit  of  101.  per  cent  upon  the  amount  of  his 
purchase-money,  shall,  within  a  month,  give  security,  to  be  ap- 
proved by  the  Master,  or  enter  into  recognizances  for  the  payment 
of  the  remainder,* 

If  the  conditions  are  fi-amed  in  this  manner,  the  highest  bidder  Agreement 
of  each  lot  signs  an  agreement,  at  the  foot  of  the  particulars  of  u^sual^*^*^^^® 
sale,  whereby  he  agrees  to  become  the  purchaser  of  the  lot,  subject  signed. 
to  the  conditions ;  he  then  pays  the  deposit,  and  gives  a  bond,  or 
enters  into  recognizances  for  payment  of  the  residue,  such  bond  or 
recognizances   having    been   previously   settled   by   the   Master.^ 
With  reference  to  this  part  of  the  subject,  it  may  be  stated,  that 
where  timber  had  been  sold  under  such  conditions  as  those  above 
stated,  the  purchasers  were  discharged  fi-om  that  part  of  them 

1  On  a  Master's  pale,  which  reserves  to  no   sale   had    taken    place.      Hewlett    v. 

the   Master  a  ric;ht  to  consider   the  bid-  Davis,  3  Edw.  Ch.  338. 

dings  open  until  the  deposit  is  paid,  no  2  Fournier  v.  Duchess  of  Kent  V.    C, 

sale  can  be  enforced  where  the  purchaser  19th  July,  1828,  2  Smith,  218. 

refuses  to  pay  the  deposit  or  sign  an  ac-  3  2  Smith,  204,  3d  ed. 

knowledgment;  and  no  order  for  a  resale  4  yft.  243. 

is  necessary,  —  the  Muster  will  go  on  as  if  5  See  Sitwell  v.  Sitwell,  4  Mad  183. 
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Ch.  XXIX. 

§1. 


Contract  not 
complete  till 
report  con- 
firmed. 


Method  of 
completing 

contract, 

by  purchaser- 


Order  to  con- 
firm report 


Service  of. 


How  made 
absolute. 


Not.  after 
notice  of 
motion  to 
open  bid- 
dings. 


which  required  them  to  enter  into  recognizances,  on  paying  the 
remainder  of  the  purchase-money  to  the  receiver  in  the  cause, 
deducting  a  discount  of  five  per  cent  from  the  day  of  payment  to 
the  time  the  purchase-money  was  to  be  paid  in.^ 

In  ordinary  sales  by  auction,  or  by  private  agreement,  the  con- 
tract is  complete  when  the  agreement  is  signed;  but  a  different 
rule  prevails  in  sales  before  a  Master ;  in  such  cases  the  purchaser 
is  not  considered  as  entitled  to  the  benefit  of  his  contract  till  the 
Master's  report  of  the  purchaser's  bidding  is  absolutely  confirmed.'^ 

In  order  to  obtain  the  benefit  of  his  contract,  therefore,  the 
purchaser  must  first  procure,  at  his  own  expense,  a  report  from  the 
Master,  of  his  being  the  best  bidder  for  the  lot  he  has  purchased.^ 

After  the  report  has  been  filed,  and  an  office  copy  taken  by  the 
purchaser,  he  must,  at  his  own  expense,  apply  to  the  Court  by 
motion,  that  the  purchase  may  be  confirmed.*  This  motion  re- 
quires no  previous  notice,^  and  the -order  made  upon  it  will  be  that 
the  purchase  may  be  confirmed  nisi;  i.  e.,  unless  cause  is  shown 
against  it  within  eight  days  after  service  of  the  order.®  The  pur- 
chaser must,  at  his  own  expense,  procure  an  office  copy  of  this 
order  from  the  Registrar,  and  he  may  serve  it  on  the  solicitors  for 
all  the  parties  in  the  cause.''  If  no  cause  is  shown  within  the  eight 
days,  the  purchaser  must,  at  his  own  expense,  apply  to  the  Court 
to  confirm  the  order  absolutely,  which  will  be  ordered  of  course  on 
the  production  of  an  affidavit  of  the  service  of  the  order  nisi^  and 
a  certificate  of  no  cause  having  been  shown.  This  certificate  must 
bear  date  on  the  day  of  the  application,^  and  is  obtained  from  the 
Registrar  by  application  to  the  entering  clerk  and  leaving  the  order 
nisi,  the  day  before.^  Notice  of  this  application  need  not  be  given, 
and  it  may  be  made  on  any  day  of  the  Court  sitting,  whether  in 
term  time  or  vacation.^"  But  if  the  purchaser  be  served  with 
notice  of  a  motion  to  open  the  biddings,  he  cannot  proceed  to  con- 
firm his  report  absolutely .^^ 

It  may  be  observed  here,  that  if  the  purchaser,  after  he  has  ob- 
tained his  order  nisi,  neglects  to  confirm  it,  the  vendor  may  move 


1  Sitwell  V.  Sitwell,  4  Mad.  183. 

2  1  Sugd.  V.  &  P.  58;  and  see  Vesej'  v. 
Elworthy,  3  Dr.  &  W.  74.  The  purcliaser 
takes  subject  to  the  ratification  of  the  sale 
by  the  Court.  Kiiuffman  v.  Walker,  9 
Md.  229;  Tooley  v.  Kane,  1  Sni.  &  M. 
Ch.  518. 

But  the  effect  of  confirming  the  report  of 
a  Chitncer}'  sale  is  nothing  more  tlian  the 
completion  of  the  contract,  and  does  not 
pass  the  legal  title.  Webster  v.  Hill,  3 
Sneed  (Tenn  ),  333. 

3  1  Susd.  V.  &  P.  59. 

*  It  niav  also  be  done  bv  petition  of 
course  at  the  Rolls,  21st  Ord.',  1828.  Each 
purchaser  must  obtain  an  order  to  confirm 


his  own  purchase.  If  he  has  purchased 
more  than  one  lot,  they  must  all  be  in- 
cluded in  the  same  order;  but  two  or  more 
purchasers  of  one  lot  must  join  the  appli- 
cation.    See  Darkin  v.  Marve,  1  Anst.  22. 

5  1  Sugd.  V.  &  P.  59.     ' 

6  Ibid. 

7  21st  Order,  1828. 

8  1  T.  &  V.  405;  and  see  ante,  p.  1178, 
note. 

9  1  Sugd.  V.  &  P.  59. 

1"  Lord  Harborough  v.  Wartnab3',  1  Ph. 
364. 

11  1  Sugd.  V.  &  P.  59;  Vansittart  v. 
Collier,  2  S.  &  S.  608. 
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to  make  it  absolute  without  obtaining  a  new  order  nisi}  If  the 
purchaser  has  not  obtained  an  order  nisi,  the  vendor  may  move  for 
and  obtain  one ;  and  it  seems  that,  by  consent,  the  order  to  con- 
firm the  report  may  be  made  absolute  in  the  first  instance  ;  but 
this  practice  is  irregular,  as  it  precludes  the  opportunity  given  by 
the  eight  days  in  the  order  nisi  to  open  the  biddings.^ 

The  bidder  not  being  considered  as  the  purchaser  until  the  re- 
port is  confirmed,  is  not  liable  to  any  loss  by  fire,  or  otherwise, 
which  may  happen  to  the  estate  in  the  interim :  ^  nor  is  he  until 
the  confirmation  of  the  report,  compellable  to  complete  his  pur- 
chase.* 

When  the  report  has  been  absolutely  confirmed,  the  purchaser 
is  entitled  to  a  conveyance,  on  payment  of  the  purchase-money, 
and  may,  after  giving  notice  of  his  intentions,  apply  to  the  Court 
for  leave  to  pay  his  purchase-money  into  the  bank,  and  to  be  let 
into  the  jDossession  of  the  estate,^  but  this  application  should,  of 
course,  not  be  made  until  the  title  be  approved  of.®  For  this  pur- 
pose the  solicitor  for  the  purchaser,  before  he  suffers  his  client  to 
part  with  his  purchase-money,  usually  applies  to  the  plaintifi''s 
solicitor  for  an  abstract  of  the  title  to  the  lots  purchased  "^  which 
he  may  ber  compelled  to  deliver  by  order  as  before  pointed  out,* 
and  he  should  also  ascertain  that  the  sale  has  been  made  accord- 
ing to  the  decree ;  for  it  is  a  settled  maxim  of  Equity,  that  ]:)ersons 
purchasing  under  a  decree  of  the  Court,  are  bound  to  see  that  the 
sale  is  made  according  to  the  decree  ;  ^  and  if  the  Master  has  sold 
Greenacre  when  he  ought  to  have  sold  Blackacre,  it  is  a  good 
ground  of  objection. ^'^  It  is  also  the  business  of  a  purchaser  to  see 
that  all  the  persons  who  are  necessary  to  convey  are  before  the 


May  be  made 
absolute  by 
vendor, 
or  by  consent 
without  order 
nisi. 

Bidder  not 
liable  to  loss 
till  after  con- 
firmation. 


Eeference  to 
Master  to 
inquire  into 
title. 


Purchaser 
must  see  that 
sale  is  accord- 
ing to  de- 
cree. 


1  Chillingiworth  v.  Chillingworth,  1  Sim. 
291;  Lidbetter  v.  Smith,  5  Beav.  377. 

2  1  T.  &  V.  406. 

3  1  Sugd.  V.  &  P.  60;  Ex  parte  Minor, 

11  Ves.  559;  and  see  13  Ves.  518;  IJ.  & 
W.  639. 

*  Anon.,  2  Ves.  J.  335.  A  purchaser  of 
a  life-estate  is  bound  from  the  moment  his 
name  as  purchaser  is  entered  in  the  bid- 
ding paper.  Anson  v.  Fowgood,  1  J.  & 
W.  637,  639;  and  see  Millican  v.  Vander- 
plank,  11  Hare,  136;  Robertson?!.  Skelton, 

12  Beav.  260;  Paramore  v.  Greenslade,  1 
Sm.  &  G.  541.  On  a  sale  by  the  Court  b}' 
auction,  it  is  the  duty  of  the  vendor  to  ob- 
serve all  covenants,  and  keep  the  title 
unimpeachable,  until  completion,  unless 
delay  is  clearly  attributable  to  the  pur- 
chiser.  Palmer  v.  Goren,  4  W.  R.  688,  V. 
C  K. 

6  A  Court  of  Equity,  in  order  to  give  to 
the  plaintiff  the  full  benefit  of  the  decree  of 
a  sale  under  a  mortgage,  will  put  the  pur- 
chaser into  possession  of  the  premises  sold 
and  conveyed  in  pursuance  of  its  decree. 
But  in  so  doing  it  will  not  interfere  with, 


nor  attempt  in  cases  of  doubt  to  settle  the 
rights  of  an}'  party  claiming  possession  by 
title  paramount  to  that  of  the  mortgagee  or 
other  party  in  whose  favor  the  decree  was 
made.  Thomas  v.  De  Baum,  1  McCarter 
(N.  J. ),  37 ;  Schenck  v.  Conover,  2  Beasley 
(N.  J.),  220;  McComb  v.  Kankey,  1  Bland 
Ch.  163,  note  c. 

6  1  Sugd.  V.  &  P.  102;  Man  v.  Ricketts, 
5  De  G.  &  Sm.  116. 

7  1  T.  &  V.  414.  The  purchaser  should 
satisfy  himself,  not  only  that  the  title 
to  the  property  sold  is  good,  but  also 
that  the  Court  had  jurisdiction  to  direct 
the  sale.  Calvert  v.  Godfrey,  6  Beav.  97, 
107;  Sugd.  V.  &  P.  209;  and  see  Lech- 
mere  V.  Brasier,  2  J.  &  W.  287,  290; 
Waters  v.  Waters,  1  W.  N.  343,  V.  C.  K. 

8  Ante,  p.  1216;  see  Wood  v.  Mann,  3 
Sumner,  331,  332,  as  to  the  circumstances 
which  would  amount  to  a  waiver  by  the 
purchaser  of  a  reference  of  the  title  to  a 
Master. 

9  Colclough  V.  Sterum,  3  Bligh,  181, 186. 
10  Lutwych  V.  Wmford,  1  Bro.  C.  C.  250. 
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Ch  XXIX. 

§1- 
> Y ' 


Notice  that 
purchaser 
maj  be  at 
liberty  to  pay- 
in  purchase- 
money. 


Rule  as  to 
possession 
and  interest. 


Court ;  for  if  he  takes  a  title  which  a  decree  in  an  imperfect  suit 
does  not  protect,  he  must  abide  the  consequence.-^  A  purchaser 
however,  will  not  be  aifected  by  error  in  the  decree ;  ^  e.  g.,  such 
as  not  giving  an  infant  a  day  to  show  cause,  in  cases  in  which  a 
day  ought  to  be  given,^  or  decreeing  a  sale  of  lands  to  satisfy  judg- 
ment debts,  without  an  account  of  personal  estate.^  But  where 
there  is  an  error  in  the  decree,  such  as  omitting  to  direct  an  in- 
quiry whether  the  testator  was  a  trader  within  the  meaning  of  the 
bankrupt  laws,  the  Court  will  not  compel  a  purchaser  to  take  an 
estate  sold  under  it,  even  though  the  parties  are  proceeding  to 
rectify  the  error.^ 

If  the  title  is  satisfactory,  notice  of  motion  that  the  purchaser 
may  be  at  liberty  to  pay  in  his  purchase-money  into  the  bank, 
must  be  served  upon  the  solicitor  for  the  plaintiff.  When  the 
purchaser  is  liable  to  interest,  the  motion  usually  extends  to  the 
payment  of  interest,  from  the  time  at  which  his  liability  to  interest 
commenced  to  the  day  of  payment  into  Court,  "  to  be  verified  by 
affidavit."  If  the  title  is  not  satisfactory  the  purchaser  will  have 
to  carry  in  his  objections,  and,  if  allowed,  he  will  be  entitled  to  be 
discharged  from  his  purchase,  and  to  his  costs  of  becoming  a  pur- 
chaser and  of  investigating  the  title.® 

With  respect  to  the  time  from  which  a  party  is  entitled  to  pos- 
session of  the  thing  purchased,  and  liable  to  interest  on  his  pur- 
chase-money, it  may  be  mentioned,  that  the  rule  of  Court  in  the 


1  Colclouojh  V.  Sterum,  ubi  supra ;  and 
see  Hamilton  v.  Houghton,  2  Bl.  169;  Gif- 
fard  V.  Hort,  1  Sch.  &  Lef.  386;  Bennett  v. 
Hiimill,  2  Sch.  &  Lef.  566;  Alvanlv  v. 
Kinnaird,  2  Mac.  &  Gor.  1.  Where  Chan- 
cery has  full  jurisdiction  as  to  both  persons 
and  property,  and  decrees  that  a  Master  of 
the  Court  sell  and  convey  real  estate,  the 
subject  of  a  bill  before  it,  a  sale  and  con- 
vevance  in  conformit}'  to  such  decree  are  as 
efiectual  to  convej'  the  title  as  the  deed  of 
a  sheriff,  made  pursuant  to  execution  on  a 
judgment  at  Law.  The  defendant  whc-e 
property  is  sold  need  not  join  in  the  deed. 
Miller  v.  Sherry  2  Wallace  U.  S.  237. 

2  See  Winchester  v.  Winchester,  1  Head 
(Tenn.),  460;  Vanbussum  v.  Malconey,  2 
Met.  (Ky.)  550;  Walker  v.  Morris,  14  Geo. 
323. 

3  Ante,  p.  165.  The  doctrine  of  giving 
a  day  in  Court  to  infants  is  not  applicable 
to  a  divestiture  of  title  by  decree,  but  only 
■where  the  infant  is  directed  to  convey. 
Winchester  v.  Winchester,  1  Head  (Tenn.), 
460. 

4  Bennett  v.  Hamill,  2  Sch.  &  Lef.  566; 
see  also  Lloyd  v.  Joiines,  9  Ves.  37 ;  Curtis 
V.  Price,  12  Ves.  89;  Burke  v.  Crosbie,  1 
B.  &  B.  489;  Lightburn  v.  Swift,  2  B.  & 
B.  207;  Baker  v.  Morgan,  2  Dow,  526; 
Muilins  V.  Townshend,  1  Dow  &  Clark, 
430.     The  title  of  a  purchaser  at  a  sale 


under  a  decree,  made  by  a  Court  of  com- 
petent jurisdiction,  is  valid,  although  the 
decree  be  reversed,  and  the  purchaser  a 
partv  to  the  suit.  Gossom  v.  Donaldson, 
18  B.  Mon.  23.0;  Ward  v.  Hollins,  14  Md. 
158.  But  in  Wambaugh  v.  Gates,  4  Selden 
(N.  Y.),  138,  it  was  held  that  a  title  to  land, 
acquired  at  a  sale  on  a  decree  authorizing 
it,  is  extinguished  by  the  reversal  of  the 
decree.  A  purchaser  at  a  Chancery  sale  is 
not  answerable  for  any  disposition  which 
the  Court  may  make  of  the  purchase- 
money.  Brown  v.  Wallace,  4  Gill  &  J. 
479. 

5  Lechmere  v.  Brasier,  2  J.  &  W.  287 ; 
and  see  Calvert  v.  Godfrey,  6  Beav.  97; 
Sherwood  v.  Beveridge,  2  De  G.  &  Sra. 
432  If  the  error  is  not  manifest,  a  refer- 
ence will  be  directed.  Whitfield  v.  Legau- 
tre,  3  De  G.  &  Sm   466. 

6  Pegg  V.  Wisdin,  16  .lur.  1105;  Perkins 
V.  Ede,  16  Beav.  268 ;  see  Attorney-General 
V.  Corporation  of  Newark,  8  Sim.  7 1 ;  Kalk- 
ner  v.  Equitable  Reversionary  Society,  4 
Drew.  352;  4  .Jur  N.  S.  1214;  Warde  v. 
Dickson,  7  W.  R.  148,  V.  C.  K. ;  Reynolds 
V.  Blake,  2  S.  &  S.  117;  Ward  v.  Trathen, 
4  Sim.  82;  Calvert  v.  Godfre}',  6  Beav.  97, 
110;  Lachlan  v.  Reynolds,  Kay,  52;  Smith 
V.  Nelson,  2  S.  &  S.  557;  Berry  «.  Johnson, 
2  Y.  &  C.  Ex.  564. 
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case  of  the  purchase  of  a  fee-simple  estate,  is  to  give  the  profits    Cii.  ^^I^- 

from  the  quarter  clay  preceding  the  date  of  his   being   allowed ^ , 

the  purchaser ;  he  paying  his  purchase-money  into  Court  before  the  In  fee-simple 
following  quarter  day ;  ^  and  that,  in  conformity  with  this  rule,  the  ®*  *  ^' 
notice  of  motion  for  payment  of  the  purchase-money  generally, 
prays  that  the  purchaser  may  be  let  into  the  possession  or  into  the 
receipt  of  the  rents  and  profits  of  the  estate  from  that  time.'^     The 
rule  above  stated,  however,  does  not  apply  to  collieries  and  mines.  In  collieries 
there  being  no  such  thing  as  quarter  days  in  concerns  of  that  de- 
scription ;  the  purchaser  of  such  property  is,  therefore,  only  entitled 
to  the  profits  from  the   commencement  of  the  month  in  which 
he  purchased,  he  paying  his  purchase-money  in  the  course  of  that 
month.^ 

It  is  to  be  observed,  that  a  purchaser  of  a  freehold  estate  is  not  When  pur- 
entitled  to  the  rents  for  a  period  beyond  the  quarter  day  preced-  titkd'to"" 
ing  the  payment  of  his  money,  merely  because  he  has  been  ready  rents. 
to  complete  his  purchase,  and  has  had  his  money  lying  dead  in  his 
banker's  hands.* 

If  a  purchaser  gets  into  possession  of  the  estate  without  the   where  pur- 
sanction  of  the  Court,  he  will  be  compelled  to  pay  the  money  into   p^^'gg.foJ^* 
Court,  although  he  entered  with  the  permission  of  the  parties  in  without 
the  cause  :  the  Court  only  can  give  such  permission.^ 

A  purchaser  of  a  reversionary  interest  will  be  ordered  to  pay  in  cases  of 
interest  on  his  purchase-money  from  the  time  of  his  purchase.®  interesr^'^ 

In  the  case  of  a  sale  of  a  life-interest  in  the  dividends  of  stock   of  life  interest 
in  the  public  funds,  the  purchaser  is  liable  to  interest,  from  the   '^  f^^^ds, 
time  of  the  contract,  and  is  entitled  to  the  next  dividend  which 
becomes  due  after  the  sale,  even  if  it  be  on  the  day  next  after  that 
of  the  sale.''     In  the  sale  of  an  annuity,  secured  by  deed  and  pay-  of  annuities, 
able  quarterly,  a  different  rule  appears  to  prevail ;  there  the  pur- 
chaser is  considered  as  entitled  to  the  annuity  from  the  confirmation 
of  the  report,  he  paying  interest  from  the  first  day  on  which  the 
report  might  have  been  confirmed.^ 

1  Anson  v.  Towgood,  1  J.  &  "W.  637 ;  to  the  final  order  or  decree  of  the  Court, 
Maurice  v.  Wainewright,  1  C  P.  Coop.  t.  and  if  he  take  posse^^sion  after  the  sale,  at 
Cott  378.  which  he  purchased,  has  been  set  aside, 

2  Hand,  145.  and  the  order  of  confirmation  vacated,  he 

3  1  Sugden  V.  &  P.  62;  Wren  v.  Kirton,  is  a  trespasser,  and  is  liable  for  all  the 
8  Ves.  502;  Williams  v.  Attenborough,  1  mesne  profits  that  accrue  from  the  time  of 
T.  &  R.  70.  his  entry,  till  his  eviction,  and  for  all  the 

•»  Barker  v.  Harper,  G.  Cooper,  32 ;  Hut-  crops  and  produce  on  the  estate  at  the  time 

ton  ».  Miinsell,  2  Beav.  260.     Immediate  of  his  entry.     Lapton  »  Almy,  4  Wis.  242. 

possession  will   not  be  ordered  where  it  ^  Trefusis  v.  Lord  Clinton,  2  Sim.  359; 

will  be  attended  with  the  loss  of  the  then  see  Wallis  v.  Sarel,  5  De  G.  &  S.   429; 

growing  crop.     Chapline   v.   Chapline,   1  Bailey  v.  Collett,  18  Beav;  179.    As  to  the 

Bland,  364;  Wright  v.  Wright,  1  Bbind,  pavment  of  interest,  see  Dyson  ?J.  Hornby, 

365;  Tavlor  v.  Colegate,  ib.  365;  Dorsey  4  De  G.  &  Sm.  481;  Storry  v.  Walsh,  18 

V.  Campbell,  ib.  365.  Beav.  559;  Wood  v.  Mann,  3  Sumner,  318. 

5  1  Sugd.  V.  &  P.  105;  Wilding  v.  An-  T  Anson  v.  Towgood,  1  J.  &  W.  637. 

drews,  1  C  P.  Coop.  t.  Cott.  380.    The  »  Twigg  v.  Fifield,    13   Ves.  517  ;    see 

purchaser  at  a  Chancery  sale  buys  subject  Jackson  v.  Lever,  3  Bro.  C  C.  605. 


1278 


PROCEEDINGS  UNDER  DECREES  AND  ORDERS. 


As  to  paj'ing 
off  incum- 
brances out 
of  purchase- 
money. 


Two  pur- 
chasers of  one 
lot  must  join 
in  payment 
of  purchase- 
money. 

Vendor  only 
entitled  to 
appear  on 
motion. 


Application 
that  the 
money  be 
laid  out. 


Right  of  pur- 
chaser to  pay 
in  his  pur- 
chase-money 
without 
prejudice. 


Order  that 
money  be 
not  paid  out 
without 
notice  to  pur- 
chaser. 


If  the  estate  is  subject  to  an  incumbrance,  which  appears  upon 
the  report,  the  purchaser,  instead  of  the  usual  notice  of  motion, 
should  apply  to  the  Court  for  leave  to  pay  off  the  charge,  and  to 
pay  the  residue  of  the  purchase-money  into  the  bank,  &c.^  This, 
however,  can  only  be  done  where  the  incumbrance  appears  on  the 
Master's  report ;  where  this  is  not  the  case,  and  any  of  the  parties 
refuse,  or  are  incompetent  to  consent,  a  purchaser  cannot  apply 
any  part  of  his  purchase-money  in  discharge  of  the  incumbrance, 
though,  perhaps,  if  the  parties  be  all  competent  to  consent  and  do 
consent,  it  may  be  done.^ 

Where  two  or  more  persons  purchase  one  lot,  the  money  must 
be  paid  altogether ;  the  Court  will  not  allow  them  to  pay  their 
proportions  separately,  on  account  of  the  confusion  which  might 
ensue.^ 

Only  the  solicitor  for  the  party  conducting  the  sale,  who,  as  we 
have  seen,  acts  for  all  the  parties,  is  entitled  to  appear  on  the 
motion  to  pay  in  the  purchase-money,  and  he  must  take  care  that 
the  amount  of  the  purchase-money  to  be  jjaid  in,  and  the  time' 
when  possession  is  sought,  are  correctly  stated.  He  should  also 
ask  that  any  interest  or  other  money  which  the  purchaser  ought 
to  pay,  but  which  is  not  specified  in  the  notice  of  motion,  should 
be  included  in  the  order.*  He  may  also  ask  that  the  money,  when 
paid  in,  may  be  laid  out  in  the  purchase  of  stock  in  the  public 
funds,  and  accumulated,  though  if  such  a  direction  is  omitted,  it 
may  be  made  the  subject  of  a  separate  order. 

It  is  clearly  the  rule  that,  on  a  sj)ecial  case,  as  where  a  purchaser 
is  entitled  to  relieve  himself  from  paying  interest,  the  Court  will 
receive  the  purchase-money,  on  the  application  of  the  purchaser, 
without  his  accepting  the  title  ;  ^  but,  in  such  case,  he  will  not  be 
permitted  to  take  possession  of  the  property,  till  he  acce2)ts  the 
title.^ 

It  is  generally  the  practice,  where  the  purchaser  applies  to  pay 
in  his  purchase-money,  to  ask,  on  his  behalf,  that  it  may  not  be 


1  1  Su2d.  V.  &  P.  61.  As  to  costs  in 
such  a  case,  see  Hepworth  v.  Heslop,  3 
Hare,  485. 

2  1  Sugd.  V.  &  P.  61;  V.  Stretton, 

I  Ves.  J.  266.  The  conditions  of  sale  usu- 
ally provide  that  the  purchaser  may  deduct 
property  tax  from  the  interest,  payable  by 
him  on  his  purchrtse-money.  Where  no 
such  provision  is  made,  the  purchaser  is 
not  entitled  to  deduct  it.  Holroj'd  v.  VVy- 
att,  1  De  G.  &  S.  125;  Dawson  v.  Dawson, 

II  ,Iur.  984,  V..C.  E. ;  Humble  v.  Humble, 
12  Beav.  43;  Flight  v.  Comae,  2  W.  K. 
437,  V.  C.  K.;  see  also  Bebb  v  Bunnv,  1 
K.  &  J.  216;  1  Jur.  N.  S.  203.  It  will, 
however,  be  repaid  to  him  on  application, 
when  his  purchase-money  is  dealt  with  by 


the  Court.     Duval  v.  Mount,  cited  1  K.  & 
J.  219;  1  Jur.  N.  S.  203. 

3  Darkin  v  Marve,  1  Anst.  22;  Bulmer 
V.  Allison,  15  L.  ,J."  N.  S.  11.- 

4  See  2  Smith,  205,  3d  ed. 

5  Per  Lord  C'lttenham  in  De  Visme  t). 
De  Visme,  1  M'N.  &  G.  344;  and  see  Bar- 
ker V.  Harper,  9  Coop.  32;  Hutton  v.  Man- 
sell.  2  Beav.  260;  Hinde  v.  Dakin,  1  C.  P. 
Coop.  t.  Cott.  378 ;  C.  P.  Coop.  381 ;  Demp- 
sey  V.  Dempsey,  1  De  G.  &  S.  691 ;  Morris 
V.  Bull,  ibid.;  12  Jur.  4,  n.  (a);  Ousley  v. 
Anstrufher,  11  Beav.  399;  Riitley  v.  Gill,  3 
De  G.  &  S.  640;  but  see  Denning  v.  Hen- 
<lerson,  1  De  G  &  S  689;  11  Jur.  687; 
Rutter  V.  Marriott,  10  Beav.  33. 

6  Huttoii  V.  Mansell,  2  Beav.  260;  Demp- 
sey V.  Dempsey,  1  De  G.  &  S.  691. 
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paid  out  again  without  notice  to  him.  The  object  of  this  is,  to 
give  him  a  lien  upon  the  purchase-money,  till  possession  has  been 
delivered,  and  his  conveyance  executed ;  and  until  he  has  got  his 
conveyance,  the  Court  will  not,  without  his  consent,  pay  oiF  any 
incumbrance  out  of  his  purchase-money ;  although  he  has  been 
guilty  of  delay .1  But  the  Court  will  not  impound  the  money, 
upon  an  objection  from  the  purchaser,  grounded  on  notice  of  an 
adverse  claim.  If  evicted,  he  must  resort  to  the  covenants  in  his  Effect  of. 
conveyance ;  ^  nor  will  the  Court  prevent  the  distribution  of  the 
purchase-money  because  the  heir  is  an  infant,  or  retain  any  part  of 
it  to  answer  the  expense  of  a  fine,  which  would  become  payable 
upon  his  coming  of  age.^  Where,  however,  an  immediate  convey- 
ance cannot  be  obtained,  the  distribution  of  the  purchase-money 
will  be  susjjended.* 

When  a  "  stop  order,"  to  the  eftect  above  stated,  has  been  made, 
the  purchase-money  cannot  be  distributed  without  the  consent  of 
the  purchaser  given  in  Court,  or  serving  him  with  a  copy  of  the 
order  for  setting  down  the  cause  for  further  directions,  or  of  the 
petition  for  the  distribution  of  the  fund,  and  producing  an  affida- 
vit of  such  service  at  the  hearing  of  the  cause  or  of  the  petition.^ 

Under  the  13th  and  1.5th  of  the  Orders  of  August,  1841,  a  pur-  How  pur- 
chaser is  now  enabled  to  enforce  the  order  for  letting  him  into  chaser  can 

■  •  Giirorc6  order 

possession  by  the  ordinary  process  of  contempt,  and  by  the  writ  for  letting 

of  assistance.^  ^^™  '°t° 

possession. 

Ihe  purchaser,  upon  payment  of  his  purchase-money  into  Court,  Conveyance, 
is  entitled  to  a  conveyance  of  the  estate,  and  it  is  incumbent  on  lio^  P^e 
his  solicitor  to  prepare  the  draft  of  the  conveyance,  and  to  tender  ^^^^  ' 
it  to  the  vendor's  solicitor  for  his  approbation.^     If  objections  are 
made  to  the  draft  which  the  solicitors  cannot  decide,  and  neither 
the  decree  nor  the  order  for  paying  in  the  purchase-money  author- 
izes the  Master  to  settle  the  conveyance^  an  order  of  reference  to  Reference  to 
the  Master  to  settle  the  conveyance,  with  the  usual  directions  for  Master  to 
the  production  of  the  title-deeds,  &c.,«    must   be  obtained  and 
served,  and,  with  the  draft  of  the  conveyance,  must  be  left  at  the 
Master's  office,  when  the  course  already  pointed  out,  with  respect 
to  the  settlement  of  conveyances  by  the  Master,  will  be  pursued.^ 

The  conveyance  having  been   settled   and  engrossed,  must  be  ^        .      ^ 

,11,1  i-  T    -n  „  Execution  of, 

executed  by  the  parties;  and  if  any  party  refuses,  an   application   how  enforced. 

1  Bevan  v.  Bevan,  1  C.  P.  Coop.  t.  Cott.  v  i  T.  &  V.  421. 
381-  8  Ante,  p.  1176. 

2  Thomas  v.  Powell,  2  Cox.  334.  9  Ante,   p.    1181.     It   is   now   usual   in 

3  Morns  v.  Clarkson,  3  Swanst.  558.  England  for  the  Judge  himself,  in  Cham- 
^  Heming  v.  Archer,  9  Beav.  366.  bers,  to  decide  upon  questions  in  dispute 
o  See  Burton  D.  Latour,  18  Beav.  526.  concerning  the  draft  conveyance.  the 
6  See  ante,  pp.  1061,  1062;  see  Planters'  purchaser  must  pay  his  own  costs  of  set- 
Bank  V.  Fowlkes,  4  Sneed  (Tenn.),  461 ;  To-  tling  the  conveyance,  unless  he  can  make  « 
nybee  v.  Ducknell,  and  Wilson  v.  Angers,  out  a  special  case  for  exemption.    Hodgson 

cited  Seton,  1229.  v.  ghaw,  11  Jur.  95,  V.  C.  K.  B. 
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Ch.  XXIX. 

§1- 


Delivery-  up 
of  title-deeds. 


Form  ot 
order. 


General  rule 
as  to  title- 
deeds. 


Method  of 
enforcing 
contract  on 
behalf  of  ven- 
dor. 


should  be  made  by  the  purchaser  to  the  Court  for  an  order  that 
he  may  execute  it,^ 

The  conveyance  being  executed,  the  purchaser  is  entitled  to 
have  the  title-deeds  relating  to  the  estate  delivered  up  to  him.  A 
direction  for  the  delivery  of  them  fi-equently  forms  part  of  the 
order  for  payment  of  the  purchase-money  into  Court ;  if  it  does 
not,  and  the  documents  are  in  the  Master's  office,  an  order,  that 
they  may  be  delivered  to  him,  may  be  obtained  by  the  purchaser 
upon  motion.^  Where  there  are  several  lots,  and  the  purchaser 
has  not  bought  them  all,  the  form  of  the  order  generally  is,  "  that 
such  of  the  title-deeds,  &c.,  as  relate  solely  to  the  lot  j^urchased, 
and  also  such  as  relate  to  the  same  jointly  with  other  lots  of  less 
value,  be  delivered  to  the  purchaser,  or  to  whom  he  shall  aj^point, 
he  submitting  to  produce  such  last-mentioned  deeds  and  writings, 
on  necessary  occasions,  and  to  enter  into  a  covenant  for  that  pur- 
pose, and  to  give  attested  copies  thereof  when  required,  at  the 
expense  of  the  party  requiring  the  same ;  but  as  to  such  title- 
deeds,  as  relate  to  the  estate  purchased  jointly  with  other  estates 
of  greater  value,  he  is  to  have  attested  copies  thereof,  at  the 
expense  of  the  estate;  and  the  persons  entitled  to  such  estates 
of  gi'eater  value,  are  to  execute  to  him  the  Uke  covenants,  to 
produce  such  deeds  and  writings,  on  necessary  occasions;  and  in 
case  any  dispute  shall  arise  between  the  parties  touching  the 
copies  of  any  particular  deeds,  the  said  Master  is  to  settle  the 
same."  ^ 

One  order  may  embrace  the  delivery  of  all  the  deeds  to  the  pur- 
chasers of  the  several  lots. 

It  may  be  mentioned  here,  that  the  rule  laid  down  in  the  above 
order  (which  was  settled  by  Lord  Hardwicke)  is  the  rule  generally 
adopted  by  the  Court  with  regard  to  the  right  to  the  title-deeds  of 
an  estate  sold  by  order  of  the  Court.  In  Kennard  v.  Christie* 
Lord  Eldon  determined,  that  the  purchaser  of  the  largest  lot  is  to 
have  the  title-deeds,  and  not  the  purchaser  of  several  lots,  although 
such  several  lots  together  were  larger  than  the  largest  single  lot. 

We  have  hitherto  discussed  the  course  of  proceeding  to  com- 
plete a  sale,  as  applicable  to  those  cases  only  in  which  the  j)ur- 
chaser  is  desirous  and  willing  to  complete  it  himself  It  may, 
however,  happen,  that  after  he   has  been  piarchaser  of  a  lot,  he 


1  Sitwell  V.  Millersh,  4  M.  &  C.  581  ; 
and  loth  Order  of  August,  1841;  see  Mil- 
ler V.  Sherry,  2  Wallace  U.  S.  237,  cited 
ante,  1276  note;  Aj-les  v.  Cox,  17  Beav. 
684;  Rowley  v.  Adams,  14  Beav.  130.  A 
creditor  who  had  obtained  an  administra- 
tion decree  was  held  a  proper  person  to 
applv.     Re  Wragg,  1  De  G.,  J.  &  S.  356. 

2  Hand,  164. 


3  Rand.  152;  1  Davidson  Conv.  539, 
560;  and  see  Griffiths  v.  Hatchard,  1  K.  & 
J.  17;  18  Jur.  649;  Lord  Kinnaird  v. 
Christie,  Seton,  1200;  Scott  v.  Jackman, 
21  Beav.  110. 

4  March,  1809;  cited  2  Smith,  211,  3d 
ed. ;  see  Griffiths  v.  Hatchard,  1  K.  &  J.  17 ; 
18  Jur.  649;  Lord  Kinnaiid  v.  Christie, 
Beton,  1200. 
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becomes  unwilling  to  complete  his  pm-chase, — in  that  case  it  is 
for  the  vendor,  or  rather  for  the  solicitor  of  the  plaintiff,  who  as 
we  have  seen,^  is  the  person  who  acts  on  behalf  of  all  parties,  to 
take  the  necessary  steps  to  compel  him.^ 

The  rule,  that  the  Master's  report  of  a  purchase  must  be  abso- 
lutely confirmed  before  the  contract  can  be  considered  as  binding, 
applies  equally  to  cases  in  which  it  is  sought  to  compel  a  pur- 
chaser to  complete  his  purchase,  as  where  it  is  sought  to  enforce  the 
contract  against  the  vendor.^  As  a  preliminary  step,  therefore, 
towards  enforcing  the  completion  of  the  contract,  it  is  necessary 
to  have  the  report  confirmed."  This  may  be  done,  by  the  plain- 
tiff's sohcitor  obtaining  the  report  from  the  Master's  office,  and 
procuring  the  usual  order  nisi,  that  the  report  may  be  confirmed 
within  a  limited  time,  unless  cause  is  shown  to  the  contrary,^  and 
serving  it  upon  the  purchaser  in  person,  as  well  as  upon  the  solic- 
itors of  the  other  parties  to  the  suit.  If  no  cause  is  shown,  then 
he  must  proceed  to  have  the  report  confirmed,  absolutely,  in  the 
manner  before  pointed  out.®  Wliere  the  pm-chaser  has  akeady 
obtained  an  order  nisi,  the  plaintiff  may,  as  we  have  seen,  proceed 
to  confirm  it,  absolutely,  without  a  fresh  order  nisiJ 

Having  confinned  the  Report  of  the  Master,  an  important  con- 
sideration arises,  viz.,  whether  the  purchaser  is  in  a  situation  to 
complete  his  contract ;  for  if  he  is  not  a  responsible  person,  it  will 
be  better  that  the  matter  should  stop  here  than  that  any  further 
expense  should  be  incurred.  If,  therefore,  it  should  appear  that 
the  purchaser  is  unable  to  perform  his  contract,  a  motion  may  be 
made  to  discharge  him  from  his  bidding,  and  that  the  estate  may 
be  resold  with  the  approbation  of  the  Master.*  An  order  may  be 
made  upon  this  motion,  with  the  purchaser's  consent ;  ^  but  if  tie 
does  not  consent,  notice  of  it  should  be  served  on  the  purchaser, 


Ch.  XXIX. 

§1- 


Report  must 
be  first  con- 
firmed. 


Discharge  of 
incompetent 
purchaser. 


t  Ante,  p.  1267. 

2  Where  a  person  becomes  a  purchaser 
under  a  decree  of  the  Court  of  Chancery, 
he  submits  hiniselt  to  tlie  jurisdiction  of 
the  Court,  in  that  suit,  as  to  all  matters 
connected  with  such  sale,  or  relating  to 
him  ill  the  character  of  purchaser.  Requa 
V.  Kea,  2  Paige,  3.39;  Clarkson  v.  Read,  15 
Grattan  ( Va.),  288;  Gross  v.  Pearsj',  2  P. 
&.  H.  (Va.)483;  Blackmore  v.  Barker,  2 
Swan  (Tenn.),  340;  Stimson  v.  Meade,  2 
K.  I.  541 ;  Shann  v.  Jones,  4  C.  E.  Green, 
251.  And  the  Court  may  by  attachment 
compel  a  purchaser  at  a  sale  by  the  Mas- 
ter, to  complete  his  purchase,  by  paying 
in  the  purchase-money.  So  of  a  surety 
for  the  purchaser.  Wood  v.  Mann,  3 
Sumner,  318;  Gordon  v.  Sims,  2  M'Cord 
Ch.  151.  But  they  will  not  be  attached 
for  contempt,  in  refusing  to  pay  the  pur- 


chase-money, until  an  order  to  pay  the 
purchase-money  has  been  passed.  Cowell 
V.  Lippitt,  3  R.  1.  92. 

3  Anon.,  2  Ves.  J.  336;  Childress  v. 
Hurt,  2  Swan  (Tenn.),  487;  Vincent  v. 
Going,  3  Dr.  &  War.  75,  n    (a). 

■^  Anon.,  2  Ves.  J.  336.  Payment  can- 
not be  resisted  on  the  gruund  of  irregu- 
larity in  a  sale,  after  the  sale  has  been 
coiitirnied  by  the  Court,  and  the  time  for 
ai)peal  has  expired.  Todd  v.  Dowd,  1 
Met.  (Ken.)  281. 

5  Ante,  pp.  1273,  1274. 

6  Ante,  pp.  1273,  1274. 

7  Ante.  pp.  1273,  1274. 

8  Hodder  v.  Ruffin,  1  V.  &  B.  544;  1 
Sug.  V.  &  P.  60;  Chinningham  V.  Wil- 
liams, 2  Anst.  344. 

^  Hand,  153. 
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and  it  should  be  supported  by  an  affidavit  of  the  facts  upon  which 
it  is  considered  right  to  make  it.-' 

According,  however,  to  the  present  practice,  a  more  complete 
remedy  is  afforded  against  a  purchaser  refusing  without  cause  to 
fulfil  his  contract,  for  the  plaintiff  may  obtain  an  order  for  the 
estate  to  be  resold,  and  for  the  purchaser  to  pay  as  well  the  ex- 
penses arising  from  the  non-completion  of  the  purchase,  the  appli- 
cation and  the  resale,  as  also  any  deficiency  in  price  arising  upon 
the  second  sale.'^  This  order  was  made  by  Lord  Cottenham,  in 
Harding  v.  Harding^  after  consultation  with  the  other  Judges  of 
the  Court ;  and  although  in  that  case  the  purchaser  was  a  defend- 
ant in  the  cause,  it  does  not  seem  that  that  fact  was  considered  as 
necessary,  in  order  to  enable  such  an  order  to  be  made.* 

It  may  be  mentioned  here,  that  if  it  is  discovered  that  the  pur- 
chaser was  insane  at  the  time  of  the  bidding,  he  may  be  discharged 
from  his  purchase.  The  Court,  however,  will  not  in  such  case, 
direct  the  next  best  bidder  to  be  declared  purchaser,  although 
asked  to  do  so  on  behalf  of  all  the  parties  in  the  cause,  and  the 
bidder  consents,  but  will  direct  a  resale.^ 

If  the  purchaser  is  responsible,  the  Court  will,  if  required,  make 
an  order  that  he  shall,  within  a  given  time,  pay  the  money  into 
Court,  and  be  let  into  possession.®  Upon  hearing  the  motion  for 
this  order,  the  Court  will,  if  the  purchaser  apj^ears  and  asks  for 
it,  and  has  not  precluded  his  right  to  object  to  the  title,  direct  a 
reference  to  the  Master  to  inquire  whether  a  good  title  can  be  made.'' 


1  See  2  Smith  Ch.  Pr.  (2d  Am.  ed.)  204, 
note  (a),  174,  note  (o);  Deaver  v.  Key- 
uulds,  1  Bland,  50. 

^  See  Simmons  v.  Tongue,  3  Bland,  341; 
MuUikin  ».  MuUikiii,  1  Bland,  541;  Van- 
nersou  v.  Cord,  1  S.  &  M.  Ch.  345 ;  Gross 
V.  Pearcy,  2  P.  &  H.  ( Va.)483;  Clarksuiir. 
Kead,  15  Grattan  (Va.),  2b8  In  matter  of 
Yates,  b  .Junes  Eq.  (N.  C.)  212,  306;  Har- 
ding V.  Yarbrough,  6  Jones  Eq.  (N.  C.) 
215,  n.;  Gray  v.  Gray,  1  Beav.  Iy9;  S.  C. 
nam.  Saunders  v.  Gruy,  4  M.  &  C.  515,  n. 
(a);  Folingo  v.  Martin,  16  Beav.  586; 
Sweet  V.  Meredith,  4  GifF.  207;  9  Jur.  N. 
S.  560;  Kobertson  v,  Skehon,  13  Beav.  91. 
Upon  a  sale  by  a  Master,  it  the  bidder  to 
whom  the  property  is  struck  oft' refuses  to 
complete  tlie  purchase,  the  Master  should 
not  allow  another  persi.n  to  take  it  at  the 
former  bid.  Thompson  v.  Dimond,  3  Edw. 
Ch.  298.  Where,  by  the  conditions  of 
sale,  it  is  provided,  that  '•  if  the  purchaser 
do  not  comply  with  the  conditions,  the 
propeny  shall  be  resold,"  the  otticer  is  not 
Oound,  upon  a  lailure  ol  the  purchaser  to 
comply  with  the  conditions,  to  make  a 
second  sale,  though  requested  to  do  so  hy 
the  defendant  in  execution.  WooOhull  v. 
Neafie,  1  Green  Ch.  409;  see  Thompson 
V.  Dimond,  3  Edw.  Ch.  298;  Hewlett  v. 
Davis,  3  Edw.  Ch.  338.     It  is  the  custom 


in  New  Jersey,  at  public  sales,  where  a 
bid  is  fairly  claimed  by  two  or  more  per- 
sons, to  put  the  property  up  aj;ain  at  the 
price  bid,  and  as  at  the  bid  of  such  otie  of 
the  competitors  as  the  auctioneer  may  de- 
clare entitled  to  it.  Conover  v.  Walling, 
2  McCarter,  173. 

3  4  M.  &  C.  614. 

■*  Saunders  v.  Gray,  quoted  4  M.  &  C. 
515. 

5  Blackbeard  r.  Lindigren,  1  Cox,  205; 
see,  however.  Dart,  752,  n.  {?/),  and  Hughes 
v.  Lipscombe,  6  Hare,  i42. 

6  1  Newl.  335;  see  Thomas  ».  De  Baum, 
1  McCarter  (N.  J.),  37;  cited  ante,  1273, 
note. 

■7  Ih.  336;  Gordon  v.  Sims,  2  M'Cord 
Ch  167.  When  the  purchaser  at  the 
Master's  sale,  purcliases  under  the  assur- 
ance tliat  he  is  to  receive  a  perfect  title,  if 
such  title  cannot  be  given,  he  will  not  be 
compelled  to  complete  the  purchase.  Mor- 
ris V.  Mowatt,  2  Paige,  586;  Myers  v. 
Raymond,  5  Elorida,  516.  A  purchaser 
has  a  right  to  require,  under  sucti  circum- 
stances, a  title  which  is  good  both  at  Law 
and  in  Equity.  Morris  v.  Mowatt,  supra  ; 
see  Seaman  v.  Hicks,  8  Paige,  656.  Where 
the  person  conducting  the  sale  of  personal 
property  gives  notice  at  the  sale  that  there 
is  no  warranty  of  the  soundness  of  the 
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Ch.  XXIX. 

§1- 


Against  an 
absent  pur- 
chaser. 


The  purchaser  may  also  set  up  any  chiim  he  may  have  to  com- 
pensation for  any  deficiency.^ 

The  same  rule  was  laid  down  by  Lord  Thurlow  in  Bannister  v. 
Way^^  and  appears  to  have  been  acted  upon  by  Lord  Eldon  in 
Modeler  v.  Huffin^  and  in  Sanders  v.  Gray;*  and  it  has  been 
recently  acknowledged  by  Lord  Langdale  M.  R.,^  so  that  it  seems 
to  be  now  the  undoubted  practice  of  the  Court,  that,  before  an 
order  can  be  made  to  compel  an  absent  purchaser  to  pay  in  his 
money,  the  soUcitor  for  the  plaintiff  must  deliver  to  the  purchaser 
an  abstract  of  the  title,  and  procure  the  Master's  report  that  a 
good  title  can  be  made.® 

The  order  for  payment  of  the  purchase-money  being  made  must   Service  of 
be  served  personally  upon  the  purchaser,  and  if  not  compUed  with, 
may  be  enforced  in  the  ordinary  manner.'' 

A  sale  before  a  Master  is  not  within  the  Statute  of  Frauds,  and   Against  the 

after  a  confirmation  will  be  enforced  against  the  representatives  of  [fje'o^f  puT- 

the  purchaser,  although  not  signed  ;  the  judgment  of  the  Court   chaser. 

taking  it  out  of  the  statute.^     The  Court,  however,  cannot  enforce 

the  contract  against  them,  without  a  suit,  but  it  will  allow  the  ^^Jl.gl'n^nd 

heir  to  have  the  benefit  of  the  contract,^  upon  payment  of  the  take  the  bene- 
fit ot  the 

property,  the  rule  caveat  emptor  applies, 
and  the  purchaser  will  be  bound  to  pa}', 
though  the  property  !^hould  prove  uu 
sound.  Parker  v.  Partlow,  12  Rich.  Law 
(S.  C)  679.  In  Maryland,  the  rule  of 
caveat  emptor  apphes  to  all  judicial  sales. 
Chancery  in  no  ease  attempts  to  sell  any 
thing  more  than  the  title  ot  the  parties  to 
the  suit;  and  it  allows  of  no  inquiry  into 
the  title  at  the  instance  of  the  purchaser  or 
any  one  else.     Brown  v.  Wallace,  4  Gill 

6  "I.  479;  Ander.-on  v.  Foulke,  2  Harr.  & 
G.  346;  Farmers'  and  Planters'  Bank  v. 
Martin,  7  Md.  342  ;  see  Atkinson  v.  Farmer, 
2  Murph.  291.  In  Spring  v.  Sandford,  7 
Paige,  556,  it  was  held  that  where  reiil 
estate  is  sold  by  a  Master  under  a  decree 
of  a  Court  of  Chancery,  as  and  tor  a  good 
title,  the  purchaser  is'only  entitled  to  such 
a  title  as  a  purchaser  of  the  premises  at  a 
priviite  sale  would  be  bound  to  receive 
from  his  vendor.    See  Jackson  v  Edwards, 

7  P^ige,  3S0;  S.  C  22  Wend.  498;  Matter 
of  Browning,  2  Paige,  64;  Dunham  v. 
Minard,  4  Paige,  441;  Weems  v.  Brewer, 
2  Harr.  &  G.  390. 

1  2  Smith,  224,  3d  ed.  The  conditions  of 
sale  ordinarily  provide,  that  any  emr  or 
misstatement  in  the  particulars  is  not  to  an- 
nul the  sale,  or  entitle  the  purchaser  lo  be 
discharged  from  his  purchase;  but  tliat  com- 
pensation, the  amount  tliereofto  be  settled 
by  the  Judge  at  Cluimbers,  is  to  be  made 
to  or  bv  the  purchaser,  as  the  case  maj'  be. 
Regul.'  8  Aug.,  1857,  Sched.  No.  7  (9). 
As  to  compensation  in  such  cases,  .see 
Kidgway  v.  Gray,  1  M'N.  &  G.  109; 
Alvanley  v.  Kinnaird,  2  M'N.  &  G.  1 ; 
14  Jur.  897.    Where  the  purchaser  claims 

VOL.  II.  21 


compensation,  he  should  apply  by  sum-  contract, 
mons  for  the  allowance  thereof,  eitiier  out 
of  his  purchase-money,  and  for  leave  to 
pay  in  the  remiiinder;  or  as  a  separate 
;ip"plication.  On  the  other  hand,  where 
the  vendor  claims  compensation  against 
the  purchaser,  the  colicitor  conducting  the 
sale  should  apply  by  summons,  which 
must  be  served  on  the  purchaser's  solicitor, 
that  he  may  be  ordered  to  pay  compensa- 
tion, in  addition  to  his  purchase-money. 
Under  special  circumstances  leave  has 
been  given  to  a  purchaser  to  pay  in  his 
purchase-money,  without  prejudice  to  his 
claim  of  compensation.  Man  v.  Ricketts, 
5  De  G.  &S.  116. 

2  Ex  relatione  E.  D.  Colvill,  Regist.; 
see  also  Reg.  Lib.  A.  1788,  425,  S.  C 

3  Cited  1  Newl.  336;  and  see  Reg.  Lib. 
A.  1810,  44,  S.  C. 

4  This  case  is  cited  by  Mr.  Newland, 
Vol.  I.  p.  337,  as  an  authority  for  the  con- 
trary proposition;  but  upon  reference  to 
the  "Registrar's  book,  it  appears  that  a 
reference  was  made  to  the  Master  to  in- 
quire into  the  title.  Reg.  Lib.  B.  1810, 
456. 

5  Smart  v.  M'Lellan,  Rolls,  14  Jan., 
1840. 

6  Ante,  p.  1275. 

7  Anle^  p.  1042  et  seq. 

8  1  Sugd.  V.  &  P.  65,  cites  Attorney- 
General  V.  Day,  1  Ves.  218. 

9  A  bidder,  at  a  sale  by  a  Clerk  and 
Master  in  Equity,  may  assign  his  bid,  and 
a  deed  to  the  assignee  passes  the  title, 
Campbell  v.  Baker,  6  Jones  Law  (N.  C), 
255. 
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Ch.  XXIX. 

§1. 


Of  rescinding 
the  contract 
on  behalf  of 
purchaser. 

Only  where 
there  are 
equitable  cir 
cumstances. 


and  not  on 
ground  of 
excess  of 
price. 

Person  bid- 
ding without 
authority 
held  to  his 
bargain. 


purchase-money,  leaving  it  to  him  to  compel  the  executors  to 
reimburse  him,  if  they  have  assets ;  and,  where  the  heir  refused  to 
accede  to  this  arrangement,  the  Court  directed  a  resale,  reserving 
the  consideration  as  to  any  deficiency  that  might  arise  on  the 
resale,  and  by  whom  the  costs  of  it  were  to  be  repaid.^ 

From  what  has  been  stated,  it  will  be  perceived,  that  where  a 
sale  has  been  fairly  and  properly  conducted,  and  the  party  is  able 
to  complete  his  contract,  he  will  be  held  strictly  to  his  bargain.^ 
Where,  however,  the  contract  is  unreasonable,  the  Court  will  re- 
lieve the  purchaser  as  well  as  the  seller."  Thus,  in  Savile  v.  Sa- 
vile,'^  a  purchaser  at  a  sale  under  the  Court,  which  took  place 
about  the  time  of  the  South  Sea  bubble,  was  discharged  from  his 
purchase  on  submitting  to  forfeit  his  deposit,  on  the  ground  of  the 
exorbitance  of  the  price.^ 

With  respect  to  the  last  case,  however,  it  is  to  be  observed  that 
there  is  no  doubt,  now,  that  the  circumstance,  that  the  price  given 
is  much  beyond  the  value  of  the  estate,  will  not  be,  of  itself,  a 
suflficient  ground  to  release  a  purchaser  fi-om  his  contract  even 
upon  the  terms  of  forfeiting  a  deposit.^  Where,  however,  the 
purchaser  has,  by  mistake,  given  an  unreasonable  price  for  an 
estate,  the  Court  will,  in  a  proper  case,  wholly  rescind  the  con- 
tract.'^     But  if  a  person  without  authority  interfere  in  a  sale  and 


1  Lord  V.  Lord,  1  Sim.  203. 

2  See  Jewett  v.  Miller,  10  N.  Y.  402. 

8  1  Sugd.  V.  &  P.  119;  Clayton  v. 
Glover,  3  Jones  Eq.  (N.  C)  371;  Lachlan 
V.  Reynolds,  1  Kay,  52;  M'Cullock  v. 
Gregory,  1  K.  &  J.  286;  see  Lankford 
V.  Jackson,  21  Ala.  650. 

4  1  P.  Wms.  745. 

5  See  Gist  v.  Frazier,  2  Litt.  118;  Amer. 
Ins.  Co.  V.  Oakley,  9  Paige,  259 ;  Tripp 
V.  Cook,  26  Wend.  143. 

6  1  Sugd.  V.  &  P.  71,  and  the  case  of 
General  Birch's  estate  there  cited;  and 
see  Sewell  v.  Johnson,  Bunb.  76;  see 
Gardner  v.  Scherinerhorn,  1  Clarke,  101; 
Tripp  V.  Cook,  26  Wend.  143;  Reed  v. 
Brooks,  3  Litt.  127  ;  Hartv.  Bleight,  3  ]\Ion- 
roe,  273.  A  purchaser  under  a  Mas-ter's 
sale  will  not  be  let  off"  from  his  purcliase 
by  a  submission  to  forfeit  his  deposit. 
Wood  V.  Mann,  3  Sumner,  317. 

7  1  Sugd.  V.  &  P.  72;  Morshead  v. 
Frederick,  cited  ibid.  A  sale  was  set  aside 
at  the  instance  of  tiie  purchaser,  on  account 
of  a  serious  mistake  in  the  representation 
of  the  lands.  Gordon  r.  Sims,  2  M'Cord 
Ch.  159;  Laight  v.  Pell,  1  Edw.  Ch.  577. 
So  a  sale  was  set  aside  because  it  wns 
knocked  oft'  to  the  purchaser  prematurely, 
by  a  mistake  of  the  auctioneer,  who  di4 
not  hear  a  higher  bid.  Gordon  v.  Sims, 
2  M'Cord  Ch.  159;  see  Anderson  v.  Foulke, 
2  Harr.  &  G.  346 ;  Campbell  v.  Gardner, 


3  Stockt.  (N.  J. )  423.  So  where  there  has 
been  surprise.  Williamson  v.  Dale,  3 
John.  Ch.  290.  So  where  the  party  con- 
ducting the  sale  had  been  guilty  of  mis- 
representation. Lachlan  v.  Reynolds,  Kay, 
52;  see  also  Culvert  v.  Godfrey,  6  Beav. 
97,  106,  110;  Grissell  v.  Peto,  2  Sm.  &  G. 
39 ;  and  where  a  purchaser  was  induced  to 
enter  into  the  contract  on  the  faith  of  a 
statement,  untruly  made  by  the  solicitor 
conducting  the  siile,  that  a  good  title  could 
be  made  to  the  property,  he  was  dis- 
charged out  of  custody,  under  an  attach- 
ment for  non-pajment  of  the  purchase- 
money,  and  the  contract  was  rescinded. 
Bromage  v.  Davies,  4  Jur.  N.  S.  683,  V. 
C.  S.  See,  for  oiher  causes  for  which  a 
resale  will  be  ordered,  Millspaugh  v.  Mc- 
Bride,  7  Paige,  509;  Tripp  v.  Cook,  26 
Wend.  143;  Brown  v.  Frost,  10  Paige, 
243;  American  Ins.  Co.  v.  Oakley,  9 
Paige,  259;  post,  1285,  note;  Conover  v. 
Walling,  2  McCarter,  173.  Where  land 
sold  under  a  decree  has  been  sacrificed  by 
the  neglect  or  mistake  of  the  Master,  the 
parties  injured  are  entitled  to  a  resale,  or 
such  other  relief  as  can  be  given,  without 
doing  injustice  to  bona  fide  purchasers. 
Amer.  Ins.  Co.  v.  Oakley,  9  Paige,  259. 
A  sale  may  be  restrained  where  there  is 
an  attempt  to  make  it  under  such  circum- 
stances as  must  necessarily  cause  a  sacri- 
fice.    McGown  V.  Sandford,  9  Paige,  290. 
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bid,  although  he  does  it  to  prevent  the  property  being  sold  at  an 
undervalue,  the  Court  will  not  release  him.^ 

It  is  to  be  remarked,  that  if  a  purchase  be  rescinded,  after  the 
purchaser  has  paid  his  money  into  Court,  he  must,  if  it  has  been 
laid  out  upon  his  application,  take  back  the  stock,  whether  the 
funds  have  fallen  or  risen  since  the  investment.^ 

It  may  be  mentioned  here,  that  if,  after  becoming  the  bidder  for 
an  estate,  the  purchaser  is  desirous  of  being  discharged  from  his 
contract,  and  of  substituting  another  person  in  his  stead,  the 
Court  will,  on  motion,  make  an  order  to  that  effect;  he  must, 
however,  support  his  motion  by  an  affidavit  that  there  is  no  under- 
bargain,  for  the  new  purchaser  may  give  the  other  a  sum  of  money 
to  stand  in  his  place,  and  so  deceive  the  Court :  ^  and  the  rule 
appears  to  be,  that  if  a  purchaser  resell  behind  the  back  of  the 
Court  before  his  purchase  is  confirmed,  the  second  purchaser  is 
considered  a  substituted  purchaser,  and  must  pay  the  additional 
price  into  Court  for  the  benefit  of  the  estate.^  Where  the  highest 
bidder  at  an  auction  induced  the  auctioneer  to  accept  another 
person  in  his  place,  concealing  the  fact  that  he  had  sold  his  bar- 
gain at  an  advance,  which  he  received  and  then  absconded,  the 
property  was  ordered  to  be  resold ;  reserving  all  questions  ol 
liability  of  the  original  or  sub-purchaser.^ 

Where  estates  are  sold  before  a  Master,  under  the  decree  of  a 
Court  of  Equity,  the  Court  considers  itself  to  have  gi-eater  power 
over  the  contract  than  it  would  have  were  the  contract  made  be- 
tween party  and  party ;  ®  and,  as  the  chief  aim  of  the  Court  is  to 
obtain  as  great  a  price  for  the  estate  as  can  possibly  be  got,  it  is 
in  the  habit,  after  the  estate  has  been  sold,  of  "  opening  the  bid- 
dings," that  is,  of  allowing  a  person  to  offer  a  larger  price  than  the 
estate  was  originally  sold  for,  and,  upon  such  offer  being  made, 
and  a  proportionate  deposit  paid  in,  of  directing  a  resale  of  the 
property.'' 


When  pur- 
chase re- 
scinded, 
purchaser 
takes  back 
the  stock. 

Substitution 
of  another 
purchaser. 


Where  resale 
at  a  profit. 


Of  opening 
biddings. 


1  Nelthorpe  v.  Pennyman,  14  Ves.  517. 
Where  conduct  of  sale  had  been  given  to  a 
defendant,  leave  was  given  to  a  purchaser 
to  apply  as  to  his  cost>,  but  no  order  was 
made  for  payment.  Mullens  v.  Hussey, 
L.  R.  1  Eq.  488,  M.  R. 

2  Hodder  v.  Kuffin  V.  C,  21st  March, 
1825,  cited  Sugd.  V.  &  P.  71. 

3  Kigby  V.  Macnamara,  6  Ves.  515; 
Vale  V.  Davenport,  ib.  615;  Holroyd  v. 
Wyatt,  2  Coll.  327;  9  Jur.  1072;  Seton, 
1208;  and  see  Dowell  v.  fuft'uell,  1  K.  & 
J.  324;  Pearce  v.  Pearce,  7  Sim.  138. 
Formerly  the  practice  appears  to  have 
been,  to  make  the  ordt-r  on  consent  of  all 
parties  without  such  affidavit  xMaithews 
V.  Stubbs,  2  Brown,  391.  Where  neither 
the  original  purchaser  nor  the  vendor 
consented,   the   application   was    refused. 


Re  Settled  Estates  Act,  4  Giff.  90;  S.  C. 
nom.  Re  Goodwin,  8  Jur.  N.  S.  1173. 

4  Hodder  v.  Ruffin,  1  Taml)  n,  341;  see 
Proctor  V.  Farnani,  5  Paige,  614;  Camp- 
bell V.  Baker,  6  Jones  Law  (N.  C),  255. 

5  Holroyd  v.  Wvatt,  2  Coll.  327;  9  Jur. 
1072;  In'iie  Settled  Escates  Act,  4  Gitf. 
90;  S.  C.  nom.  Re  Goodwin,  8  Jur.  N.  !s. 
1173,  a  resale  was  ordered  on  the  terms  of 
the  original  purchaser  paying  the  advance 
into  Court. 

6  See  Savile  V.  Savile,  1  P.  Wm>.  747; 
Barlow  v.  Osborne,  6  H.  L.  Ca.  55(5;  4 
Jur.  N.  S.  367;  S.  C.  nom.  Osborne  v. 
Foreman,  8  De  G.,  M.  &  G.  122;  2  Jur.  N. 
S.  361;  Harper  v.  Hayes,  7  Jur.  N.  S. 
245;  9  W.  R.  504,  L.  C;  Waterliou.se  v. 
Wilkinson,  1  H.  &  M.  636. 

'   The  English  practice  in  opening  bid- 
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Who  may 
open  bid- 
dings. 


Mere  advance 
of  price. 
Biddings 
opened  more 
than  once. 
Rule  as  to 
amount  of 
advance, 
not  limited  to 
10^  per  cent, 


Any  person  may  open  the  biddings,  and  there  seems  to  be  no 
doubt  that  a  person  who  is  interested  m  the  produce  ol  the  estate, 
such  as  a  residuary  legatee,^  or  a  tenant  for  hfe  or  reversioner 
may  do  so  ;  ^  but  the  opinion  of  the  Court  appears  to  have  flujctu- 
ated  upon  the  question,  whether  the  Court  will  entertain  an  api^li- 
cation  to  open  biddings  on  behalf  of  a  party  who  was  present  at 
the  sale.^ 

Mere  advance  of  price,  if  the  report  of  the  purchaser  being  the 
best  bidder  is  absolutely  confirmed,  is  sufficient  to  open  the  bid- 
dings,* and  they  may  be  opened  more  than  once.^ 

An  advance  of  101.  per  cent  was  formerly  considered  to  be  suffi- 
cient on  a  large  sum,  to  induce  the  Court  to  open  the  biddings  ;  ^ 
but  in  Andrews  v.  Mnerson^  Lord  Eldon  said  that  the  rule  of  101. 
per  cent  was  not  a  wise  rule  to  establish,  as  the  consequence  was 
that  you  never  got  more,  and  desired  it  to  be  observed,  that  in 


dings  upon  an  advance  on  a  Master's  sale 
is  not  recognized  in  New  York,  North 
Carolina,  Jlarvland,  Tennessee,  New 
Jersev,  or  South  Carolina.  Gardner  v. 
Schermerhorn,  1  Clarke,  101 ;  Lefevre  v. 
Laraway,  22  Barb  (N.  Y.)  167;  Andrews 
V.  Scottijn,  9  Bland,  629 ;  Young  v.  Seague, 
1  Bailey  Eq.  14;  Seaman  v.  Riggins,  1 
Green  Oh.  214;  Conoverv.  Walling,  2  Mc- 
Carter  (N.  J.),  173;  Williamson  «.  Dale,  3 
J'.hn.  Ch  290;  Henderson  v.  Lowry,  5 
Yerger,  230;  Houston  v.  Avcock,  5  Siieed 
(Tenn.),  406;  Pi-im  v.  Tolleson,  20  Ark. 
652;  Gordon  v.  Sims,  2  M'Cord  Ch.  158; 
and  the  Chancellor  of  New  York,  in  Dun- 
can V.  Dodil,  2  Paige,  100,  observes  that  it 
is  not  desirable  that  it  shoul  i  be  intro- 
duce.! there.  See  also,  to  the  same  ett'ect, 
Collier  v.  Whipple,  13  Wend.  224.  See 
further  upon  the  practice  of  opening  bid- 
ding-, Scott  V.  Ne>bitt,  3  Bro.  C.  C. 
(Perkin-'s  ed  )  475,  notes  (1),  {a),  and  (6), 
and  cases  cited;  Anon.,  1  Sumner's  Ves. 
453,  note  (n),  and  cases  cited;  Andrewsv. 
Emerson,  7  Sumner's  Ves.  420,  note  (a); 
Chetham  v.  Grugeon,  5  id.  86,  note  {it)\ 
1  Sug.Jen  V.  &  P.  (7th  Am.  ed.)  93, 
[84]  tt  seq-,  and  notes;  Anderson  v. 
Fouike,  2  Harr.  &  G  346.  The  biddings 
will  not  be  opened  in  New  York,  except 
for  special  cause.  Lefevre  v.  Laraway,  22 
Barb.  (N.  V.)  167;  and  not  then,  unless 
the  purchaser,  bi-ing  himself  free  from 
faidt,  is  fullv  indemnitied  for  all  damages, 
costs,  and  expenses,  to  which  he  has  been 
subjected.  Duncan  t).  Doid,  3  Paige,  100; 
Collier  V.  Whipple,  13  Wend.  224;  Lan- 
sing V.  M'Pherson,  3  John.  Ch.  425; 
Williamson  v.  Dale,  3  John.  Ch.  290; 
Requa  v  Rea,  2  Paige,  339 ;  North  River 
Ins  Co.  w.  Holmes,  1  Hoff.  Ch.  I'r.  146, 
149;  Amer.  Ins.  Co.  «.  Oakle\-,  9  Paige, 
257 ;  Post  V.  Leet,  8  Paige,  357 ;  Lefevre 
V.  Laraway,  22  Barb.  (N.  Y.)  167.  So  in 
South  Carolina,  Frazier  v.  Hall,  2  M'Cord 
Ch.  159,  note  (2).    So  in  Maryland,  Ander- 


son V.  Fouike,  2  Harr.  &  G.  343.  So  in 
Tennessee,  Henderson  v.  Lowry,  5  Yerger, 
240;  see  Wood  v.  Hudson,  5  Munf  423; 
Campbell  v.  Gardner,  3  Stockt.  (N.  J.) 
423.  The  expediency  of  this  practice  of 
"  opening  biddings  "  seems  very  doubtful. 
See  remarks  of  Lord  Eldon,  in  T.  &  R. 
75;  Jac.  526;  and  2  J.  &  \V.  348,  and  of 
the  learned  Lords  in  Barlow  v.  Osborne,  6 
H.  L.  Ca.  556. 

1  Hooper  v.  Goodwin,  G.  Coop.  95; 
Chapman  v.  Fowler,  3  Hare,  577. 

2  Williams  v.  Atteiiborough,  T.  &  R. 
70;  M'Cullock  v.  Cotbatch,  3  Mad.  314; 
Preston  v.  Barker,  16  Ves.  140;  Ihornhill 
V.  Thornhill,  2  J.  &  W.  347. 

3  See  M'Cullock  v.  Colbatch,  3  Mad. 
314;  Thornhill  v.  Thornhill,  2  J.  &  M. 
347 ;  T3'ndale  v.  Warre,  Jac.  525 ;  Lefroy 
V.  Lefroy,  2  Russ.  606;  Cockrane  v.  Cock- 
rane,  2  R.  &  M.  684;  Shallcrossv.  Hibber- 
son,  1  C  P.  Coop.  t.  Cott.  380;  Jie  Jones, 

1  GdF.  284,  5  Jur.  N.  S.  1243;  Ware  v. 
Wat-on,  7  De  G.,  M.  &  G.  739;  2  Jur.  N, 
S.  129;  Souiner  v.  Charlton,  cited  5  Ves. 
655;  Preston  i'.  Barker,  16  Ves.  140. 

4  A  resale  will  not  be  ordered  in  New 
York  either  before  or  after  the  confirmation 
of  the  report  of  sale,  upon  an  oH'erofan  in- 
creased price  alone.  Lefevre  v.  Laraway, 
22  Barb.  (N.  Y.)  167. 

5  1  Sugd.  V.  &  P.  66 ;  Scott  v.  Nesbitt, 
3  Bro.  C.  C.  475. 

6  Annn.,  3  Mad.  494.  In  manj"  cases, 
however,  the  Court  has  opened  biddings 
upon  a  less  advance.  See  Tait  v.  Lord 
Northwick,  5  Ves.  655,  where  the  biddings 
were  opened  on  an  advance  of  200/.  on 
2360/.;  and  Anon.,  5  Ves.  148,  where  the 
Court  refused  to  open  the  biddings  on  an 
advance  of  100/.  upon  3200/.,  but  opened 
them  on  an  advance  of  200/.  For  other 
cases,  see  Barlow  v.  Osborne,  6  H.  L.  Cas. 
556;  4  Jur.  N.  S.  367;  Holroyd  v.  Wyatt, 

2  Coll.  537. 

T  7  Ves.  420. 
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future  there  should  be  no  such  rule.^  In  White  v.  Wilson,^  his 
Lordship  repeated  the  same  opinion  as  to  the  impolicy  of  such  a 
rule,  but  nevertheless  said,  that  in  some  cases  he  should  be  satis- 
fied with  that  (i.  e.  an  advance  of  10/.  per  cent)  ;  in  some,  he 
should  be  satisfied  with  less  ;  and  in  some  he  should  require  more. 
And  accordingly,  in  Brooks  v.  iSmith,^  it  being  a  creditor's  suit, 
his  Lordship  permitted  the  biddings  to  be  opened  upon  an  advance 
of  bl.  per  cent  on  10,000/.  In  Garstone  v.  Edwards,*  however. 
Sir  J.  Leach  V.  C,  who  appeal's  to  have  been  favorable  to  an  ad- 
herence to  the  rule  of  10/.  per  cent,*  refused  an  ofier  of  350/.,  being 
at  the  rate  of  six  and  a  half  per  cent  on  5300/.,  observing,  that  the 
case  cited,^  merely  established,  that  where  an  advance  so  large  as 
500/.  was  offered,  the  Court  would  act  upon  it,  though  it  was  less 
than  10/.  per  cent ;  "^  so  that,  on  the  whole,  it  may  be  concluded 
that,  althougli  in  the  case  of  an  advance  of  so  large  a  sum  as  500/., 
the  Court  will  permit  the  biddings  to  be  opened,  even  if  it  is  under 
10/.  per  cent,  yet  the  Court,  in  ordinary  cases,  considers  10/.  per 
cent  (which  is  the  usual  amount  of  the  deposit  paid  upon  sales  by 
auction  out  of  Court)  as  a  proper  deposit  to  be  paid  when  biddings 
are  opened.* 

When,  however,  the  timber  upon  a  lot  sold  has  been  taken  at  a 
valuation,  the  advance  must  be  calculated  upon  the  amount  of  the 
timber,  as  well  as  upon  the  price  of  the  lot.^  Whatever  the  rate 
of  the  advance  ofiered  may  be,  the  Court  will  not  permit  biddings 
to  be  opened  unless  the  deposit  offered  amounts  to  at  least  40/.^° 

It  may  be  mentioned  here,  that  in  IVatts  v.  3Iartin,^^  where  an 
estate  had  been  sold  before  the  Master,  in  separate  lots,  and  an 
application  was  made  that  it  might  again  be  put  up  to  sale  in  one 
lot,  a  considerable  advance  having  been  offered,  the  purchasers  of 
the  lots  opposed  the  motion,  on  the  ground  that,  in  the  expectation 
of  a  sale  in  different  lots,  they  had  expended  their  time  and  money 
in  making  surveys,  &c.,  of  the  estate,  which  they  would  not  have 
done  had  they  known  that  the  estate  was  to  be  sold  in  one  lot ;  and 
that,  in  making  the  order  (which  was  consented  to  by  the  residu- 
ary legatee  and  trustee),  the  Court  in  consequence  of  the  hardship 


Ch.  XXIX. 

§1- 


1  TliPre  is  in  Ireland  no  fixed  rulf  of 
advance;  tliiTefore  tlie  Court  will  always 
open  the  biddintjs,  where  it  is  for  the 
benefit  of  tlie  estate  to  do  so.  Digby  v. 
Browne,  1  Iri-h  Kq  377.  Whether  "the 
biddings  will  he  opened  or  not,  is'  a  ques- 
tion to  be  determined  by  the  particular 
circumsta;ices  of  each  case.  Mayne  v. 
Mac  irtney,  2  Irish  Eq.  .324;  O'Connor 
».  Richard-i,  Sausse  &  S.  246.  Afcer  a 
sale  of  property  by  a  decree  to  enforce  a 
lien,  a  petition  for  a  re-ale  of  the  property 
will  not  be  granted,  uul-ss  the  petitio!:er 
state  the  amount  whicii  he  is  ready  to  bid 
ia    advance  of  the   bid   already    taken. 


Wright  V.  Cantzon,   31  Miss.  (2  George) 
614. 

2  14  Ves.  151. 

3  3  V.  &  B.  144. 

4  1  S.  &  S.  20. 

5  See  Anoii..  4  Mad.  494. 

6  Brooks  V.  Snaith,  nbi  supra. 

'  See    also    Lefroy  v.    Lclroy,  2    Russ. 
606. 

8  See  Anon.,  3  Mad.  494;  see  Bourn  v. 
Bourn,  13  Sim.  189. 

9  Bates  V.  Bonnor,  6  Sim.  380. 

If*  Fnrlow    V.    WieMon,    4    Mad.    460; 
Leland  v.  Griffith,  2  Moll.  510. 
"  4  Bro.  G.  C.  113. 
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Court  will 
not  favor  any 
person, 


by  opening 
biddings  on  a 
small  deposit. 


Effect  of 
opening  bid- 
dings. 


First  pur- 
chaser dis- 
charged, 
and  from 
subsequently 
purchased 
lots. 


Rule  as  to 
collieries. 

Proper  time 
for  opening 
biddings. 

Effect  of  con- 
firmation of 
report. 


of  the  case,  directed  the  party  applying  to  open  the  biddings  to 
pay  the  costs,  charges,  and  expenses  occasioned  to  the  purchasers 
by  the  biddings,  to  be  settled  by  the  Master,  in  case  the  parties 
differed.^ 

In  that  case,  the  Court  favored  the  applicant,  by  departing,  to  a 
certain  extent,  from  its  ordinary  rules ;  in  general,  however,  as  the 
biddings  are  merely  opened  for  the  benefit  of  the  suitor,  the  Court 
will  not  step  out  of  its  course  to  favor  any  other  person ;  therefore, 
where  a  motion  was  made  to  open  a  bidding  of  5020Z.  on  an  ad- 
vance of  150?.  only,  on  the  ground  that  the  party  had  mistaken 
the  time  of  sale,  the  Lord  Chancellor  held  the  circumstance,  that 
the  bidder  was  too  late,  to  be  no  ground  at  all,  and  said  he  would 
not  open  the  bidding  for  a  less  overbidding  than  500?.^ 

Where  the  biddings  are  opened,  the  purchaser  is  entirely  dis- 
charged from  his  purchase ;  and  if  he  has  paid  a  deposit,  or  any 
part  of  the  purchase-money,  into  Court,  he  will  be  entitled  to  have 
it  paid  out  to  him.  If  he  is  the  purchaser  of  more  lots  than  one, 
and  the  biddings  are  ordered  to  be  opened  as  to  some  of  the  lots 
which  were  first  purchased,  the  purchaser  will  be  allowed  to  have 
the  biddings  opened,  and  to  be  discharged  from  his  purchase  as  to 
all  the  lots  which  he  has  purchased,  it  being  considered  but  reason- 
able, that  if,  having  become  the  purchaser  of  a  subsequent  lot,  in 
consequence  of  his  being  declared  the  best  bidder  upon  the  prior 
lot,  he  should,  if  he  is  deprived  of  the  purchase  of  the  first  lot, 
have  the  option  of  retaining  or  retiring  from  the  subsequent  lots.^ 
The  purchaser,  in  order  to  entitle  himself  to  such  an  indulgence, 
should  appear  upon  the  motion  to  open  the  biddings,  and  produce 
an  aflidavit  that  he  had  bid  for  the  subsequent  lots  in  consequence 
of  his  having  been  declared  the  best  bidder  for  the  first  lot.* 

The  rules  which  regulate  the  practice  of  opening  biddings  upon 
the  sale  of  a  landed  estate,  do  not  apjily  when  a  colliery  is  the  sub- 
ject of  the  sale.  The  proper  time  for  opening  the  biddings  is  be- 
fore the  Master's  report  of  the  sale  has  been  confirmed  absolutely;  ^ 
after  that,  increase  of  price  alone,  however  large,  is  not  sufiicient 
to  induce  the  Court  to  grant  the  application,  although  it  is  a  strong 
auxiliary  argument  when  there  are  other  grounds.®     In  a  case,'' 


1  See  Watts  v.  Martin,  4  Bro.  C.  C.  edit. 
Belt.  113;  Raj-mond  v.  Lakeman,  34  Beav. 
684 

2  Anon.,  1  Ves.  J.  453. 

3  Price  V.  Price,  1  S.  &  S.  386;  see  also 
Fielder  I'.  Fielder,  cited  ibid. ;  and  Bover  v. 
Blackwell,  3  Anst.  656. 

4  See  Fielder  v.  Fielder,  ubi  supra ; 
Bates  V.  Bonnor,  6  Sim.  380. 

6  Bridger  v.  Parfokl,  1  K.  &  J.  28; 
Ware  v.  Watson,  7  De  G.,  M.  &  G.  739;  2 
Jur.  N.  S.  129;  Barlow  f.  Osborne,  6  H. 
L.  Ca.  556;  4  Jur.  N.  S.  367;  S.  C.  no7n. 


Osborne  v.  Foreman,  8  De  G.,  M.  &  G. 
122;  2  Jur.  N.  S   361. 

6  1  Sugd.  V.  &  P.  67.  The  ratification 
of  u  judicial  sale  is  final  and  conclusive, 
unless  irregularly  made  by  the  Court,  or 
unless  the  purchaser  whs  prevented  by 
misrepresentation,  surprise,  or  frnud,  of 
persons  interested  in  the  sale,  from  making 
his  objection  to  the  ratiticntion  in  due 
time.     Brown  v.  Gilmer,  8  Md.  322. 

7  Chethem  v.  Grugeon,  5  Ves  86;  and 
see  his  Lordship's  decision,  when  Lord 
Commissioner,  in  Prideaux  v.  Prideaux, 
1  Bro.  C.  C.  287. 
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however,  before  Lord  Rosslyn,  this  rule,  although  so  frequently 
acknowledged  and  acted  upon,  was  not  attended  to,  but  biddings 
were  opened  after  the  report  was  absolutely  confirmed,  merely  on 
an  advance  of  price.     This  case  is  now  completely  overruled.^ 

But  very  jjarticular  circumstances  may,  perhaps,  induce  the 
Court  to  open  the  biddings,  after  confirmation  of  the  report,  if  the 
advance  be  considerable.^  Thus,  in  a  case,^  where  the  owner  of 
the  estate  (who  joined  in  a  motion  for  the  purpose  of  opening  bid- 
dings, after  the  report  was  absolutely  confiniied)  was  in  prison  at 
the  time  of  the  confirmation,  and  it  appeared  that  he  would  have 
opened  the  biddings  before  confirmation  of  the  report,  had  he  been 
able ;  and  had  even  directed  persons  to  bid  more  than  what  the 
estate  sold  for,  who  deceived  him,  and  an  advance  of  4000/. 
(being  more  than  one-fourth  of  the  original  purchase-money)  was 
offered,  the  biddings  were  opened  on  the  deposit  of  the  4000?.  be- 
ing made. 

Strong  as  the  circumstances  in  this  case  were.  Lord  Eldon,  in  a 
subsequent  case,  expressed  gi-eat  disapprobation  of  the  decision, 
and  determined,  generally,  that  after  a  purchaser  has  confirmed 
his  report,  unless  some  particular  principle  arises  out  of  his  char- 
acter, as  connected  with  the  ownership  of  the  estate,  or  some  trust 


Ch.  XXIX. 

§1- 


Biddings 
opened  after 
report  con- 
firmed, only 
upon  very 
particular  cir- 
cumstances, 


arising  out  of 
the  character 
of  the  pur- 
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connected 
with  the  es- 
tate. 


1  1  Sugd.  V.  &  P.  67. 

2  "  The  practice  pursued  by  the  Court 
of  Chancery  in  New  Jersey,  in  opening 
biddings,  or  setting  aside  sales  after  a  de- 
cree, has  assimilated  very  much  to  the 
English  practice  after  a  report  of  sale,  and 
confirmation  of  the  same.  According  to 
the  practice  in  the  Court  of  Chancery  in 
England,  if  parties  apply  to  open  biddings 
before  the  report  is  confirmed,  it  is  a  matter 
of  course  to  open  them  on  payment  of 
costs  and  making  a  deposit;  but  after  con- 
firmation, a  special  ground  upon  evidence 
is  required.  This  Court  has  never  inter- 
fered with  a  sale  for  mere  inadequacy  of 
price,  but  has  uniformly  declined  doing 
so.  See  Weber  v.  Weitling,  3  C.  E.  Green, 
441;  Murlott  v.  Warwick,  3  C.  E.  Green, 
103;  Hodgson  ».  Farrell,  4  C.  E.  Green,  88. 
It  has  always  required  some  special  f^round 
to  be  laid,  such  as  fraud  or  accident,  which 
has  prevented  a  fair  sale  of  the  property, 
and  worked  injustice  to  some  party  whose 
interest  is  affected  by  the  sale.  The 
speciiU  ground  which,  by  the  Enc^lish 
practice,  is  required  to  open  a  sale  after 
confirmiition,  has  always  been  required  by 
this  Court  to  open  a  sale  when  the  prop- 
erty hits  been  struck  oft"  to  the  purchaser. 
In  England,  a  sale  confirmed  is  upon  the 
same  footing  as  a  sale  here,  which  has 
been  confirmed  (not  by  the  Court,  for  that 
is  not  required),  but  tne  sheriff's  complet- 
ing all  that  is  necessary  to  be  done,  as, 
sale  upon  his  execution,  and  delivery  of 
his   deed    to   the   purchaser       The   same 


objection,  therefore,  which  would  exist  to 
the  opening  of  a  sale  by  this  Court,  upon 
motion  or  petition,  after  the  sheriff  had 
delivered  his  deed,  would  operate  with 
equiil  force  against  that  practice  after  a 
confirmation  of  sale,  if  such  confirmation 
were  necessary."  Chancellor  William- 
son, in  Campbell  v.  Gardner,  3  Stockt. 
(N.  J.)  424,  425.  In  this  case  it  was  held, 
that,  after  a  sale  upon  an  execution  out 
of  the  Court  of  Chancery,  and  a  delivery 
of  the  deed,  the  Court  ma}',  upon  a  proper 
case  made,  open  the  sale  upon  petition. 
See  Conover  v.  Walling,  2  McCarter,  173. 
And  it  is  not  a  valid  objection  to  this 
course,  that  the  deed  has  become  a  matter 
of  record.  If  a  resale  is  ordered,  the 
Court  may  require  the  first  purchaser  to 
release  to  the  purchaser  on  the  resale,  all 
the  title  he  may  have  acquired  by  his 
deed,  so  that  the  title  may  stand  upon  the 
record  wholly  disembarrassed.  Campbell 
V.  Gardner,  3  Stockt.  (N.  J.)  427,  428. 
The  jurisdiction  of  the  Court  of  Chancery, 
in  New  Jersej',  to  set  aside  sales,  is  not 
confined  to  cases  of  sales  under  a  decree 
of  that  Court.  It  extends  to  all  sales 
made  by  administrators,  trustees,  agents, 
and  public  officers  acting  either  by  author- 
ity of  law,  or  by  virtue  of  the  process  of 
the  Court  of  Chancerv.  or  any  other  Court. 
Howell  V.  Sebring,  1  "McCarter  (N.  J.)  84. 
3  Watson  V.  Birch,  2  Ves.  J.  51;  4  Bro. 
C.  C.  172,  S.  C. ;  see  Seamens  «.  Kiggins, 
1  Green  Ch.  214. 
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In  cases  of 
fraud,  bid- 
dings may  be 
opened,  after 
report  has 
been  con- 
firmed. 


or  confidence,  or  his  own  conduct  in  obtaining  his  report,  the  bid- 
ding ought  not  to  be  opened.^  Lord  Redesdale,  also,  in  a  case 
befoi-e  him,  held  that  biddings  could  not  be  opened  after  the  report 
was  absolutely  confirmed,  unless  on  the  ground  of  fraud  on  the 
part  of  the  purchaser ;  and  said,  he  considered  it  to  the  advantage 
of  suitors  to  observe  greater  strictness  in  opening  biddings,  as  it 
would  procure  better  sales.^  And  in  a  still  later  case.  Lord  Eldon 
adhered  to  the  same  rule,  and  said  that  he  could  not  do  a  thing 
more  mischievous  to  the  suitors,  than  to  relax  further  the  binding 
nature  of  contracts  in  the  Master's  office,  half  the  estates  that  are 
sold  in  the  Court  being  thrown  away,  upon  the  speculation  that 
there  will  be  an  opportunity  of  purchasing  them  afterwards,  by 
opening  the  biddings.^ 

Fraud  will,  of  course,  be  a  sufficient  ground  for  opening  the  bid- 
dings.* Therefore,  if  the  parties  agree  not  to  bid  against  each 
other,^  or  if  a  survey  be  made  of  an  estate  with  some  degree  of 
collusion  with  the  tenants,  and  it  misrepresents  the  value  and 
quality  of  the  estate,  and  some  of  the  purchasers  are  aware  of  this 
fraud  in  making  the  survey,  and  the  owner  is  ignorant  of  it ;  ®  or 
if  the  purchaser  of  the  estate  be  a  partner  with  the  solicitor  in  the 
cause,  and  is  in  possession  of  some  particular  knowledge,  to  the 
benefit  of  which  the  other  parties  were  entitled  ;  "^  in  all  these  cases 
the  Court  will  open  the  biddings,  although  the  report  has  been 
absolutely  confirmed.^     But  the  biddings  will  not  be  opened  on 


1  Morice  v.  The  Bishop  of  Durham,  11 
Ves.  57. 

2  Fergus  v.  Gore,  1  Sch.  &  Lef.  350. 
8  White  V  Wilson,  14  Ves   151. 

4  Collier  v.  Whipple,  13  Wend.  224; 
Williiimson  v.  Dale,  3  John.  Ch.  296; 
Tripp  V.  Cook,  26  Wend.  143.  So,  mistake 
in  some  cases.  Laight  «.  Pell,  1  Edw. 
Ch.  577;  Gordon  v.  Sims,  2  M'Cord  Ch. 
159;  Post  V.  Leet.  8  Paige,  337;  Anderson 
V.  Foulke,  2  Harr.  &  G.  346;  Requa  v. 
Rea,  2  Puige,  339;  Amer.  Ins.  Co.  v. 
Oaklev,  9  Paige,  259;  Greele  v.  Emerv, 
in  Chan.  N.  Y.,  Feb.  16,  1841;  Lefevre  v. 
Larawav,  22  Barb.  (N.  Y.)  167;  Camp- 
bell V.  Gardner,  3  Stookt.  ( N.  J.)  423; 
Storj'  Sales  (3d  ed.)  §  482  etseq.  ;  Morice 
V.  Bishop  of  Durham,  11  Ves.  67;  Fer^jus 
V  Gore,  1  Sch.  &  Lef.  350 ;  White  v.  Wil- 
son, 14  Ves.  151,  153. 

The  circumstance  that  there  were  but 
two  purchasers  present  does  not  prove 
fraud  in  a  sale,  if  it  was  duly  alvertised, 
and  there  is  no  proof  of  any  attempt  to 
keep  away  purchasers.  Mitchell  ?;.  Berry, 
1  Met.  (Ky.)  602.  But  the  .sale  was  set 
aside  in  a  case  where  the  day  of  sale  was 
so  inclement  as  to  deter  several  persons 
from  attending  who  intended  to  be  present, 
and  only  one  bidder  was  present,  and  that 
bidder  lived  at  the  place  Roberts  v.  Rob- 
erts, 13  Grattan  (Va.),  639.     So,  where  a 


sale  of  land  was  directed,  to  pay  a  judg- 
ment, and  there  was  a  failure  to  adver- 
tise the  sah;  in  the  manner  prescribed  by 
the  judgment,  and  the  l:ind  was  sold  for 
less  than  its  real  value.  Williams  v.  Wood- 
ruff, 1  Duvall  (Ken.),  257. 

5  See  Watson  v.  Birch,  2  Ves.  J.  52; 
Story  Sales  (3d  ed.)  §  484,  and  cases  cited 
ill  notes. 

6  Ryder  z;.  Gower,  6  Bro.  P.  C.  306;  S. 
C.  nom.  Gower  v.  Gower,  2  Eden,  348; 
and  see  Watson  v.  Bircii,  2  Ves.  J.  53. 

T  Price  V.  Moxon,  July  14,  1754,  before 
Lord  Hardwicke;  Ryder  v.  Gower,  ubi 
supra;  and  see  Watson  v.  Birch,  2  Ves. 
J.  54;  Brinkerhotf  v.  Brown,  4  John.  Ch. 
675. 

8  Where  the  purchase  at  a  Chancery 
sale  is  not  bond  Jicle,  it  is  not  iieces.sary,  ia 
order  to  set  aside  the  sale,  on  the  applica- 
tion of  the  parties  injured,  that  an  advance 
on  the  bid,  or  an}'  sum  whatever,  should 
have  been  deposited  in  Court.  Pcnn  v. 
Tolleson,  20  Ark.  652. ;  see  Childress  v. 
Hunt,  2  Swan  (Tenn.),  487. 

A  re-ale  will  be  ordered  where  there  has 
been  fraud  or  misconduct  in  the  purchaser; 
fraudulent  negligence  or  misconduct  ia 
any  other  person  connected  with  tlie  sale; 
surprise  or  misapprehension,  created  by 
the  conduct  of  the  purchaser,  or  of  some 
person  interested    in  the  sale,  or  of   the 
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the  mere  ground  that  tlie  purchase  was  made  by  one  of  two  intend- 
ing purchasers  who  had  agreed  that  one  shoukl  buy  and  share  his 
bargain  with  the  other.^ 

When  a  person  is  desirous  of  opening  a  bidding,  he  must,  at  his 
own  expense,  apply  to  the  Court,  by  motion,^  for  that  purpose, 
stating  the  advance  offered.  Notice  of  the  motion  must  be  given 
to  the  person  reported  to  be  the  purchaser  of  the  lot,  as  well  as  to 
the  parties  in  the  cause. ^  Where,  however,  the  purchaser  died  be- 
fore the  report  was  confirmed,  and  hi^  executors  were  served  with 
notice  of  the  motion,  it  was  held  that  service  on  his  heir  was  not 
necessary.*  If  the  Court  approve  of  the  sum  offered,  the  application 
will  be  granted,  and,  on  the  order  being  drawn  up,  entered,  and 
served,  a  new  sale  must  be  had  before  the  Master.^ 

The  order  is,  in  general,  drawn  uj)on  the  condition  that  the 
party  applying  do  immediately  pay  the  deposit.®  He  must  also 
bear  the  expense  of  paying  in  his  deposit,  and  pay  the  costs  of  the 
first  purchaser.''     When  the  first  purchaser  has  paid  in  his  money. 


Ch.  XXIX. 

§1- 


Biddings  to 
be  opened  at 
expense  of 
applicant. 


officer  who  conducts  the  sale.     Lefevre  v. 
Laraway,  22  Barb.  (N.  Y.)  167. 

The  Court  will  not  set  aside  a  sale  under 
its  own  decree  for  mere  inadequacy  i^f 
price.  House  v.  Walker,  4  Md.  CH.  Dec. 
62;  Ashbee  v.  t'owell,  1  Busbee  Eq  (N. 
C.)  158;  Sowle  v.  Champion,  16  Ind.  165; 
Glenn  v.  Clapp,  11  Gill  &  J  1,  unless  it 
is  such  as  to  creufe  an  interence  of  fruid. 
Eberhart  h.  Gilchrisf,  3  Stockt.  (N.  J.) 
170.  But  the  Court  will  in  some  ca-es 
interfere  where,  in  addition  to  an  inade- 
quate price,  there  has  been  a  mistake  or 
accident,  or  surprise,  by  which  the  prop- 
erty has  been  sacrificed,  beyond  the  con- 
trol of  the  party  complaining.  Eberhart 
V.  Gilchrist,  supra;  Campbell  v.  Gardner, 
3  Stockt.  (N.  .J.)  423;  Griffith  v.  Hadlev, 
10  Bosw.  (N.  Y  )  587;  Sowle  v.  Cham- 
pion, 16  Ind.  165.  Where  the  sale  is 
made  of  mortgaged  premises  by  decree  of 
the  Court,  upon  an  application  of  t!ie 
mortgagee,  and  the  mortgagee  is  the  pur- 
chaser, the  Court  will  regard  an  applica- 
tion for  a  resale  with  greater  indulgence 
than  when  a  stranger  is  the  purchaser. 
Campbell  v.  Gardner,  supra.  See  Knight 
V.  Majoribanks,  2  M'N.  &  G.  10.  Surprise 
is  one  of  the  grounds  on  which  the  Court 
interferes,  and  orders  a  resale,  when  the 
propMty  has  been  sacrificed.  Griffith  v. 
Hadley,  10  Bosw.  (N  Y.)  587.  But  the 
Court  will  not  generally  interfere,  where 
the  surprise  is  ovving  to  the  negligence  of 
the  party  complaining,  and  might  have 
been  avoided  by  ordinary  prudence  and 
att^'ntion  on  his  pirt.  Parkhurst  v.  C<iry, 
3  Stockt,  (N  .1.)  233.  Upon  these  prin- 
ciples an  order  for  resale  was  refused, 
where  a  party  to  the  suit,  who  was  entitled 
to  the  surplus  money  on  a  sale  of  mort- 
gaged premises,  was  so  far  deprived  of 
his  eyesight  as  not  to  be  able  to  read  a 
newspaper,  and  alleged  that  on  this  ao- 


Service  of 
order. 


Terms  of 
order. 


count  he  did  not  see  the  advertisement  of 
the  sale,  and  tliat  in  consequence  of  his 
absence  from  the  sale  the  property  was 
sold  at  a  sacrifice.     Ibid. 

A  sale  will  not  be  opened  for  a  party 
who  has  notice  of  a  suit,  on  any  ground 
which  might  have  been  interpi)sed  as  a 
defence,  unless  the  party  was  prevented 
making  it  bv  fraud  or  mistake.  Hall  v. 
Urquhart,  3  Stockt.  (N.  J.)  318. 

1  Re  Carew  26  Beav.  187;  4  .Jur.  N.  S. 
1290  ;  and  see  Galtoii  v  Einass,  1  Coll.  243. 

2  But  where  the  application  to  set  aside 
a  sale  was  made  on  account  of  a  fraud- 
ulent combination  to  suppress  competition, 
it  was  held  that  it  should  be  done  by 
original  bill  setting  forth  the  grounds,  and 
not  bv  mere  suggestion  or  motion,  espe- 
cially after  the  sale  had  been  confirmed. 
McMinn  v.  Phipps,  3  Sneed  (  fenn.),  196. 

3  1  Sugd.  V.  &  P.  66;  Seton,  1204; 
and  see  Sherwood  v.  Beveredge,  3  De  G. 
&  S.  425,  432. 

4  Templar  v.  Sweat,  8  Beav.  464. 

5  See  Waterhouse  v.  Wilkinson,  1  H.  & 
M.  636.  The  proceedings  upon  the  resale 
are  usually  the  same  as  upon  the  original 
sale.  If  deemed  expedient,  the  property 
may  be  allotted  in  a  different  manner. 
Watts  V.  Martin,  4  Bro.  C.  C.  113;  Hum- 
phries V.  Roberts.  6  .lur.  680,  V.  C  K.  B. ; 
Ward  V.  Cooke,  9  Sim.  87. 

"  Anon.,  6  Ves.  512;  Young  v  Teague, 
1  Bailey  Ch.  13. 

■?  Ravmond  v.  Lakeman,  M.  R.  15  April, 
1865;  S.  C.  V.  C.  K.,  for  M.  R.  in  Cham- 
ber<,  Sept.,  1864;  see  Watts  v.  Martin,  4 
Bro  C.  C,  113;  Lord  Thurlow's  Case, 
cited  Anon.,  6  Ves.  513;  Banks  v.  Banks, 
16  Beav.  380;  Anon.,  2  Ves.  J.  286;  Man- 
ners V  Furze,  17  L.  J.  Ch.  485,  V.  C  E.; 
Seton,  1206,  Colebrook'  v.  Clarke,  9  L.  J. 
Ch.  130,  V.  C.  E.;  Gibbins  v.  Howell,  4 
Mad.  52. 
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Ch.  XXIX. 

§1- 


Party  open- 
ing biddings 
discharged  if 
outbid  at  re- 
sale. 


Applicant 
may  apply 
again  to  re- 
open. 


and  the  purchase-money  or  any  part  of  it  has  not  been  laid  out, 
he  must  pay  interest  at  the  rate  of  four  per  cent  on  the  money,  or 
such  part  of  it  as  the  Master  shall  find  to  have  lain  dead,^  When, 
however,  the  purchase-money  has  been  laid  out  at  the  instance  of 
the  purchaser,  he  must  take  back  the  stock,  whether  the  funds 
have  fiillen  or  risen  since  the  investment.^  The  applicant  must 
also,  if  the  estate  has  been  sold  in  several  lots,  and  he  applies  to 
have  it  resold  in  one  lot,  pay  the  original  purchasers  any  charges 
and  expenses  they  may  have  been  put  to,  in  having  surveys  made, 
&c.,  preparatory  to  the  bidding.^ 

When  biddings  are  opened  and  a  resale  takes  place,  the  person 
at  whose  instance  the  biddings  were  opened  will,  if  he  is  outbid  at 
the  resale,  be  discharged,  and  will  be  entitled  to  receive  back  his 
deposit ;  *  but  he  will  not  be  entitled  to  an  allowance  for  his  costs, 
as  they  are  in  the  nature  of  a  premium  paid  by  him  for  the  op- 
portunity of  bidding.^  Where,  however,  the  biddings  have  been 
opened  for  the  express  benefit  of  the  family,  or  the  persons  in- 
terested in  the  estate,  costs  have  been  allowed.®  If  the  applicant 
is  outbid,  he  may  apply  to  reopen  again,  on  notice  to  the  second 
purchaser,  and  the  parties  to  the  cause,  and  on  payment  of  all  the 
costs.''  Where  there  was  no  bidding  at  a  second  sale,  a  third  re- 
sale was  directed,  on  application  before  the  report  or  certificate 
became  binding.^ 


Sales  by  pri- 
vate contract. 


/Sales  by  Private  Contract. 

It  has  been  stated,  that  wdiere  an  estate  is  sold  by  order  of  the 
Court,  the  sale  is  generally  effected  by  public  auction  ;  the  Court 
will,  however,  where  it  is  for  the  interest  of  the  j^arties,  depart 
from  its  usual  course  and  allow  of  the  property  being  disposed  of 
by  private  contract  ;  it  is,  however,  to  be  observed,  that  where 
there  has  been  a  decree  for  sale  before  the  Master  in  the  ordinary 
form,  the  parties  will  not  be  at  liberty  to  depart  from  that  form, 
without  an  order  to  warrant  it ;  ®  and,  it  seems,  that  if  an  estate 
directed  to  be  sold  before  a  Master,  is  sold  by  private  contract,  or 
in  any  other  manner  contrary  to  the  order  of  the  Court,  and  not 
actually  conveyed  to  the  pm'chaser,  the  Court  will  not  take  notice 


1  1  Sugd.V.  &  P.  66. 

2  lb.  71;  ante,  p.  1286. 

3  See  ante,  1287,  1288. 

*  Williams  v.  Attenborough,  T.  &  R. 
7;    Seton,  1206. 

6  Rigby  V.  M'Namara,  6  Ves  46ti;  Earl 
of  Macclesfield  v.  Blake,  8  Ves.  214;  Tre- 
fusis  V.  Clinton,  1  V.  &  B.  361. 

6  Earl  of  Macclesfield  v.  Blake,  supra ; 
Owen  V.  Foulks,  9  Ves.  348;  West  v. 
Vincent,  12  Ves.  6;  Trefusis  v.  Clinton, 


1  V.  &  B.  361;  Chapmsin  v.  Fowler,  3 
Hare,  577;  Filder  v.  Bellingham,  1  Coll. 
526;  Gravenori'.  Miles,  9  Jur.  838,  V.  C. 
K.  B. ;  Banks  v.  Banks,  16  Beav.  380,  n. 
And  see  form  of  order  in  Bates  v.  Bonner, 
6  Sim.  382. 

7  Preston  v.  Barker,  16  Ves.  140. 

8  Ewings  V.  Waite,  L.  R.  1  Eq.  440;  12 
Jur.  N.  S.  117,  V.  C.  S. 

9  See  Anneslev  v.  Ashurst,  3  P.  Wms. 
283. 
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of  the  sale,  but  will  direct  the  estate  to  be  sold  before  the  Master 
according  to  the  deci*ee.^ 

The  proper  course  for  an  individual  to  pursue  who  is  desirous 
of  purchasing,  by  private  contract,  an  estate  which  has  been  di- 
rected to  be  sold  before  the  Master  to  the  best  purchaser,  is,  to 
make  a  proposal  to  the  vendor,  or  to  the  plaintiff  in  the  cause,  and 
to  procure  him,  or  some  other  party  in  the  cause,  to  make  an 
application  to  the  Court,  for  an  order  to  refer  it  to  the  Master  to 
inquire,  and  state  to  the  Court  whether  it  will  be  for  the  benefit 
of  the  parties  interested  in  the  estate,  that  his  proposal  should  be 
accepted.  Sometimes,  in  cases  of  this  nature,  a  contract  is  actu- 
ally entered  into  by  the  parties,  subject  to  the  approbation  of  the 
Master,  before  any  application  is  made  to  the  Court,^  the  advan- 
tage of  which  course  appears  to  be,  that  a  definite  arrangement  is 
entered  into,  subject  to  the  Master's  approval,  before  any  exj^ense 
is  incurred,  either  before  the  Court  or  before  the  Master.^ 

Where  an  estate  has  been  put  up  for  sale  in  lots,  and  either  the  Where  anj'  of 
whole  or  any  of  the  lots  are  unsold,  the  practice  is  to  move  the  unsoW^t'^pri- 
Court  for  an  order,  that  the  plaintiff  may  be  at  liberty,  with  the  "^^^^  s^^^- 
approbation  of  the  Master,  to  sell,  by  private  contract,  all  or  any 
part  or  parts  of  the  premises  which,  by  the  decree,  were  directed 
to  be  sold,  which  had  not  then  been  sold  or  disposed  of,  subject  to 
such  terms  and  conditions  as  the  Master  shall  think  fit.  The  order 
is  drawn  up  in  the  terms  of  the  notice,  and  gives  the  Master  liberty 
to  approve  of  any  such  contract  or  contracts,  and  to  settle  the  con- 
veyances consequent  thereon,  in  case  the  parties  differ  about  the 
same.  The  plaintiff's  solicitor  then  enters  into  a  written  contract, 
with  any  person  willing  to  purchase,  "  subject  to  the  approbation 
of  the  Master."  When  this  has  been  done,  a  state  of  facts,  stating 
the  contract,  is  carried  into  the  Master's  office,  and  proceeded 
upon  in  the  usual  manner.  This  state  of  facts  should  be  supported 
by  an  affidavit  of  a  surveyor,  or  other  competent  person,  that  the 
terms  of  the  contract  are  fair,  and  that  it  will  be  beneficial  to  the 
estate  that  the  same  shall  be  carried  into  effect. 

If,  upon  such  reference,  as  above  pointed  out,  the  Master  re- 
ports in  favor  of  the  contract,  a  petition  must  be  presented  and 
served  praying  that  the  Master's  report  may  be  confirmed,  and 
that  the  contract  may  be  carried  into  effect.^  The  order  made 
upon  this  petition  usually  directs  all  proper  parties  to  join  in  and 
execute  the  necessary  conveyance  to  the  purchaser,  or  as  he  shall 
direct,  such  conveyance  to  be  settled  by  the  Master  in  case  the 


Order  for. 


1  1  Sucrd.  V.  &  P.  64. 

2  2  Smith,  233,3d  ed.  And  if  the  Court 
is  satisfied  thnt  the  contract  ouf:;ht  to  he 
adopted,  it  will  be  ordered  to  be  carried 
into  effect.     Dowle  v.  Lucy,  4  Hare,  311 ; 


Pimm  V.  Insall,    10  Hare  Ap.  74;    Bous- 
lield  V.  Hodo;es,  33  Beav.  90. 

3  2  Smith  (3d  ed.),  233. 

*  Ibid. 


1294 


PROCEEDINGS  UNDER  DECREES  AND  ORDERS. 


parties  differ  about  the  same.^  The  title  is  then  investigated,  the 
purchase  completed,  and  the  conveyance  executed  in  the  same 
manner  as  upon  a  purchase  at  a  sale.' 


What. 


General  or 
separate. 

General 
reports. 

Separate 
reports. 


Certificate  of 
assets. 


Master's    Report. 

A  report  is  "  a  Master's  certificate  to  the  Court  how  the  facts  or 
matters  referred  to  him  are  or  do,  upon  examination,  appear  to 
him,  or  of  something  of  which  it  is  his  duty  to  inform  the  Court."' 

Master's  reports  are  either  general  or  separate.  General  re- 
ports embrace  the  whole  matter  referred  to  the  Master  by  a  par- 
ticular decree  or  order ;  but  a  separate  report  embraces  only  one 
distinct  object  of  the  reference. 

Separate  reports  are  made  in  cases  in  which  it  may  be  incon- 
venient to  the  parties  to  wait  till  the  general  report  for  the  opinion 
of  the  Master,  upon  a  particular  matter  before  him  under  the 
decree.* 

By  the  70th  Order  of  1828,  it  is  provided,  "That  in  all  matters 
referred  to  him  the  Master  shall  be  at  liberty  upon  the  application 
of  any  party  interested,  to  make  a  separate  report  or  reports,  from 
time  to  time,  as  to  him  shall  seem  expedient ;  the  costs  of  such 
separate  reports  to  be  in  the  discretion  of  the  Court." 

The  form,  manner  of  preparing,  objecting,  and  excepting  to,^ 
and  confirming  separate  reports,  are  nearly  the  same  as  upon 
general  reports,  the  only  difference  being,  that  when  it  is  intended 
to  act  upon  them,  the  cause  is  not  set  down  for  hearing  upon 
further  directions,  as  it  is  upon  a  general  report,  but  a  petition 
must  be  presented  to  the  Court,  praying  such  directions  as  arise 
out  of  the  separate  report.     - 

It  is  to  be  observed,  that,  in  order  to  facilitate  the  progress  of 
a  suit  instititted  for  the  administration  of  the  assets  of  a  person 
deceased,  if  the  Master  makes  a  separate  report  of  debts  or  lega- 
cies, he  is  at  liberty  to  make  such  certificate  as  he  thinks  fit,  with 
respect  to  the  state  of  the  assets,  and  every  person  having  an  in- 
terest is,  thereupon,  at  liberty  to  apply  to  the  Court  as  he  shall  be 
advised.® 

The  object  of  this  order,  is  to  enable  the  parties,  when  it  shall 
appear  that  the  funds  are  more  than  sufficient  to  satisfy  debts  and 
legacies,  to  make  such  applications,  with  regard  to  the  residue  of 
the  property,  as  their  interests  in  it  may  authorize  them  to  make 


1  The  deed  of  conveyancR  should  be 
approved  bv  the  Court.  Dickerson  v. 
Talbot.  14  B.  Mon.  60. 

2  2  Smith,  233,  3d  ed. 

8  Prac.  Res.   377;  see  Herrick  v.  Bel- 
knap, 27  Vt.  695,  696. 
4  See  Kennedy  v.  Kennedy,  3  Ala.  434. 


6  Where  a  party  to  a  suit  objects  to  a 
separMte  report,  he  must  except  to  it  in 
the  usual  manner,  and  cannot  proceed  by 
petition.  Drever  v.  Maudesley,  7  Sim. 
240^ 

6  71st  Ord.  of  1828. 
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without  waiting  till  the  general  report.  Thus,  in  a  suit  for  the 
administration  of  assets,  if  the  Master  reports  that  there  are  debts 
due  by  the  testator  remaining  unpaid,  and  that  there  is  a  fund 
available  for  the  payment  of  them,  application  may  be  made  to 
the  Court,  by  petition,  to  direct  the  payment  of  the  debts.  So,  if 
the  Master  reports  that  there  are  no  debts,  the  individuals  entitled 
to  the  residue,  if  they  have  been  ascertained,  may  apply  to  the 
Court  for  a  distribution  of  a  part  of  the  fund.  It  is,  howevei",  to 
be  observed,  that  such  a  distribution  ought  not  to  be  made  without 
detaining  a  sufficient  sum  to  defray  the  costs  of  the  suit. 

The  Master  having  obtained  all  the  necessary  information  to 
enable  him  to  prepare  his  general  report,  which  must  comprise 
the  conclusions,  which  he  has  come  to  upon  all  the  matters  referred 
to  him  by  the  decree,^  a  warrant  is,  upon  his  intimation,  taken 
out  by  the  solicitor  conducting  the  cause,  underwritten  thus : 
"  To  show  cause  why  the  Master  should  not  proceed  to  prepare  his 
rejDort  herein."  This  warrant  is  issued  in  conformity  with  the 
67th  Order  of  1828,  by  which  it  directed,^ 

"  That  the  Master  shall  not  receive  further  evidence,  as  to  any 
matter  depending  before  him  after  issuing  the  warrant  on  prepar- 
ing his  report,  but  that  he  shall  not  issue  such  warrant  without 
previously  requiring  the  parties  to  show  cause,  why  such  warrant 
should  not  issue."  ^ 

After  the  warrant  to  show  cause,  has  expired,  the  warrant  "  On 
preparing  the  Report "  must  be  issued  and  served,  which  operates, 
as  we  have  seen,  by  way  of  bar,  to  further  evidence. 

By  one  of  Lord  Coventry's  orders,  after  stating  "  that  the  Mas- 
ters of  the  Court  do  sometimes,  by  way  of  inducement,  fill  a  leaf 
or  two  of  the  beginning  of  their  reports,  and  sometimes  more, 
with  a  long  and  particular  recital  of  the  several  points  of  the 
order  of  reference,"  it  is  ordered,  "  that  they  shall  forbear  such 
iterations,  the  same  appearing  sufiiciently  in  the  order,  and  with- 
out any  other  repetition  than  this,  '  according  to  an  order,  or  by 
the  direction  of  an  order,  of  such  a  date,'  shall  fall  directly  into 
the  subject-matter  of  their  report,  setting  down  the  same  clearly, 
but  as  briefly  as  they  can,  for  the  ease  both  of  the  Court  and 
parties."  * 

This  order,  however,  so  far  at  least  as  restricts  the  recitals  of 
the  points  of  the  order,  in  the  commencement  of  the  decree,  is 
generally  observed ;  but  it  is  the  practice  of  the  Masters,  in  their 


General 
report. 


1  Beames's  Ord. 

2  See  Colding  v.  Badger,  3  Rich.  Eq. 
368. 

3  As  a  general  rule,  a  Master  should  not 
hear  lurther  testimonj',  alter  the  parties 
have  seeu  the  draft  ot  his  report.  Tyler 
V.   Simmons,   6   Paige,  127;    Burgess    v. 


Matter  of 
report. 


Warrant  on 
preparing. 


Recitals  in. 


Form  of 
report. 


Wilkinson,  7  R.  I.  31.  Still  a  Master 
may,  at  any  time  before  the  tinal  settle- 
ment ol  liisrtport,  upon  a  relerence,  grant 
a  rehearing  upon  the  di.-covery  of  i)ro(jf 
subsequently  to  the  previous  healing. 
Rattisun  v.  Hull,  9  Cowen,  747. 
4  Beames's  Ord.  81. 
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Ch.  XXIX. 

§1- 


Where  a 
separate  re- 
port has  been 
made. 


Proceeding 
where  Master 
goes  beyond 
decree. 


or  introduces 

irrelevant 

matter. 


reports,  to  specify  the  particular  head  of  each  direction  contained 
in  the  order  separately,  and  then  to  dispose  of  such  direction  before 
he  proceeds  to  re2:>ort  upon  another.  This  method  of  preparing 
reports  is  most  useful,  since  it  keeps  all  the  separate  subjects  of 
reference  distinct  from  each  other,  and  enables  the  Master  to  give 
his  conclusions  upon  each  other  in  a  clear  and  distinct  form.  And 
it  is  to  be  remarked,  that  great  care  is  necessary  in  preparing  a 
report  to  dispose  of  all  the  matters  which  have  been  referred, 
either  by  findings  of  the  Master  upon  each  section  of  the  decree, 
or  by  pointing  out  what  matters  of  reference  have  been  waived ;  ^ 
and,  where  a  separate  report  has  been  made,  it  will  be  necessary 
to  allude  to  it  in  the  general  report,  specifying  the  particulars  ot 
it ;  so  that  the  Court  may  see  that  all  the  inquiries  directed  by 
the  decree,  have  been,  in  some  way  or  other,  disposed  of  by  the 
Master.2 

The  Master,  however,  must  not  go  beyond  the  matters  refeiTed 
to  him,  and  it  is  laid  down,  in  one  of  Lord  Bacon's  orders,^  that 
if  a  Master  reports  as  to  matter  which  is  not  referred  to  him,  his 
report,  so  far  as  relates  to  that  matter,  is  a  nullity.^  It  has  been 
decided,  that  in  such  a  case  the  proper  course  is,  not  to  except  to 
the  Master's  report,  but,  before  it  is  confirmed,  to  apply  to  the 
Court,  that  it  may  be  referred  back  to  the  Master  to  review  his 
report,  but  that,  if  no  such  application  is  made,  and  the  report 
should  be  confirmed,  the  Court  will  pay  no  attention  to  it,  except 
so  far  as  it  is  warranted  by  the  decree.^ 

It  may  be  stated,  with  reference  to  this  part  of  the  subject,  that 
no  exceptions  will  he  to  a  Master's  report,  upon  the  ground  that 
he  has  introduced  ii-relevant  matter,  and  that,  where  exceptions 


1  Bennett,  18. 

2  Ibid.  By  the  present  practice  in  Eng- 
land, the  certificate,  whetlier  general  or 
separate,  is  drawn  up  in  paragraphs,  each 
paragraph  being  numbered,  so  as  to  cor- 
respond with  the  numbered  paragraphs  of 
the  decree  or  order.  It  should  not,  except 
the  special  circumstances  of  the  case  ren- 
der it  necessarj',  set  out  the  decree  or 
order,  or  any  documents  or  evidence  or 
reasons;  but  it  should  refer  to  the  decree 
or  order,  documents  and  evidence,  or  par- 
ticular paragraphs  tliereot;  so  that  it  may 
appear  upon  what  the  result  stated  in  any 
such  certificate  is  founded. 

3  Beames's  Ord.  23. 

*  White  V.  VNalker,  5  Florida,  478;  Gor- 
don V.  Hobart,  2  Srory,  243;  Levert  v. 
Redwood,  9  Porter,  7y;  Han  is  v.  Fly,  7 
Paige,  421.  A  Master,  in  stating  an  ac- 
count, must  conform  to  the  directions  of 
the  decree.  Updike  v,  Doyle,  7  K.  I.  458. 
He  cannot  hear  evidence  which,  if  it 
had  been  belore  the  Court,  would  prob- 
ably have  changed  the  complexion  ot  the 


decree;  nor  can  such  evidence  be  noticed 
on  appeal.  Maurj'  v.  Lewis,  10  Yerger, 
115;  Remsen  v.  Kemsen,  2  John.  Ch.  495; 
Kay  V.  Fowler,  7  Monroe,  593;  Simmons 
V  Jacoi)s,  52  Maine,  147,  153;  Rish'on  u. 
Grissell,  L.  R.  5  Eq.  326;  ante,  1221.  n.  (2). 

The  Master  should  not  hear  evidence  on 
matters  not  put  in  issue  by  the  pleailings. 
Ward  «.  Jewett,  Walk.  Ch.  45;  Gordon  v. 
Lewis,  2  Story,  260,  261.  The  consent  of 
the  parties  will  not  confer  on  the  Master 
any  authority  to  examine  into  matters 
dehors  his  commission;  especially  wliere 
those  matters  are  not  charged  in  the  bill, 
and  are  not  put  in  issue  by  the  pleadings. 
Gordon  v.  Hobart,  2  Story,  261. 

5  Jenkins  v.  Briant,  6  Sim.  605.  A 
reference  to  the  Master  will  not  authorize 
a  report  by  him  more  extensive  than  the 
allegations  and  proofs  warrant;  and  a  re- 
port which  is  erroneous  on  its  face  may  be 
inquired  into  witliout  any  exception  taken. 
Levert  v.  Redwood,  9  Porter,  80;  see 
Gordon  v.  Hobart,  2  Story,  243 ;  Harris  v. 
Fly,  7  Paige,  421. 
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were  taken,  because  a  Master  had  set  forth  in  his  report  certain 
pai'ts  of  an  affidavit,  and  had  aniiexed  to  his  report  certain  sched- 
ules and  inventories,  which  it  was  insisted  upon  were  irrelevant, 
and  occasioned  great  and  unnecessary  expense,  Sir  J.  Leach  M.  R. 
would  not  permit  the  exceptions  to  be  argued.^ 

In  the  report  made  by  the  Masters  of  the  Court,  no  part  of  any 
state  of  facts,  charge,  affidavit,  deposition,  examination,  or  answer 
brought  in  or  used  before  them,  shall  be  stated  or  recited.  But 
such  state  of  facts,  charge,  affidavit,  deposition,  examination,  or 
answer  shall  be  identified,  specified,  and  referred  to,  so  as  to  in- 
form the  Court  what  state  of  facts,  charge,  affidavit,  deposition, 
examination,  or  answer  was  so  brought  in  and  used.^ 

According  to  Sir  J.  Wigram  V.  C.,^  there  is  nothing  in  the  above 
order  to  prevent  the  Master  from  finding  facts  from  the  evidence 
before  him,  and  stating  those  tacts  in  his  report,  or  from  stating 
the  reasons  upon  which  he  has  proceeded  in  making  his  report ; 
or  fi-om  submitting  any  question  to  the  Court  upon  which  the 
powers  with  which  he  is  armed  do  not  enable  him  to  come  to  a 
satisfactory  conclusion ;  or,  generally,  from  giving  the  Court  an 
account  of  the  eftect  produced  u})on  his  own  mind  by  the  proceed- 
ings before  him.*  There  is  nothing  in  the  48th  Order  to  prevent 
the  Master  doing  any  of  these  things ;  the  order  only  rejects  the 
practice  of  stating  and  reciting  in  the  report  the  documents  men- 
tioned in  the  order.  According,  also,  to  the  V.  C.  of  England,^ 
the  real  object  of  the  order  was  not  to  direct  the  Master  to  omit 
from  his  report  the  statement  of  the  grounds  on  which  he  pro- 
ceeded; but  to  leave  that  as  it  formerly  was,  and  to  make  this 
additional  circumstance  necessary,  that  when  the  Master  does 
state  the  grounds  on  which  he  came  to  the  conclusion,  he  shall 
also  state  the  evidence  from  whence  he  deduces  these  grounds. 

It  may  also  be  observed,  that  the  order  does  not  prohibit  the 
Master  ti-om  stating  or  reciting  wills,  deeds,  and  many  other  docu- 
ments. That,  according  to  Sir  J.  Wigram  V.  C.  was  done  advis- 
edly, because  wills,  deeds,  and  many  other  documents,  being  the 
private  property  of  parties  which  they  have  a  right  to  keep  in  their 
private  custody,  do  not  remain  in  the  office  to  be  referred  to  after 
the  report  is  made,  whereas  states  of  facts,  charges,  and  the  other 
matters  specified  in  the  48th  Order  remain  in  the  office. 

Generally  speaking,  it  is  the  duty  of  the  Master  to  meet  all  the 
difficulties  that  may  arise  in  the  discharge  of  his  office.     In  some 


1  Ruffurd  V.  Bi-hop,  5  Russ.  347. 

2  48th  order,  August,  lb41.  This  order 
has  been  adopted  in  the  76th  Kquity  Rule 
of  the  United  States  Courts. 

3  Meux  V.  B.'U,  1  Hare,  93. 

*  But  it  is  improper  for  a  Master,  in  his 


Ch.  XXIX. 

§1- 


No  state  of 
facts  or  other 
documents  to 
be  recited  in 
the  report. 


Effect  of  this 
order. 


report,  to  argue  the  case  upon  its  merits. 
His  province  is  to  report  facts  for  tiie  in- 
formation of  the  Court,  not  arguments. 
Jackson  v.  Jackson,  2  Green  Ch.  96;  see 
Toplitf  V.  Jackson,  12  Gray,  565,  569. 
6  Jn  re  Grave,  10  Sim.  574. 


Master  not 
prohibited 
from  reciting 
wills,  and 
certain  other 
documents. 


Difficulties  ia 
performing 
directions  of 
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Cii.  XXIX. 

§1- 


how  reme- 
died. 


Master  must 
draw  conclu- 
sions as  to 
facts. 


Where  no 
certain  con- 
clusion 
to  act  on 
presumption. 


way  or  other,  he  must  so  provide  as  that  all  the  accounts  and  in- 
quiries, directed  by  the  decree,  shall  be  fully  taken ;  ^  at  least  it 
is  the  Master's  duty  to  go  on  with  them,  until  he  finds  a  difficulty 
arising  from  want  of  sufficient  powers,  and  then  an  application 
must  be  made  to  the  Court,  either  by  the  Master  or  by  the  parties, 
to  do  that  which  is  necessary  in  order  to  supply  the  defect  of  his 
authority.^  A  motion,  however,  cannot  be  made  for  the  purpose 
of  getting  the  Court  to  point  out  to  the  Master  the  form  in  which 
he  is  to  make  his  report.^ 

When  the  Master  is  directed  to  ascertain  a  fact,  he  must  not 
content  himself  with  stating  these  circumstances  and  leaving  the 
Court  to  draw  its  own  conclusion,  but  he  must  draw  the  conclu- 
sion himself,*  and  if  he  does  not  do  so,  either  party  is  at  liberty  to 
except  to  the  report  for  not  having  stated  that  conclusion  for 
which  the  party  objecting  contends.^ 

It  may  be  mentioned  here,  that,  even  when  the  evidence  is  such 
that  it  is  impossible  to  arrive  at  any  degree  of  certainty  upon  it, 
yet,  if  it  is  sufficient  to  afford  a  reasonable  ground  of  presumption 
one  way  or  the  other,  the  Master  is  bound  to  find  in  favor  of  such 


1  See  P;iyntei-  v.  Houston,  3  Mer.  302. 

2  Paynter?;.  Houston,  supra;  Uplike  v. 
Doyle,'7  R.  I.  44(3.  On  a  bill  fildl  for  the  set- 
tlement of  partnership  accounts,  where  the 
pn^ofs  and  statements  leave  every  thing 
in  such  doubt  ami  uncertaintv  that  it  is 
imuossible  to  do  justice,  the  bill  shouM  be 
dismissel  without  costs.  Vermilliou  v. 
Bailev,27  III.  230. 

8  Agarr.  Gurne}',  2  Mad.  389. 

4  See  Pdkinton  v.  Gotten,  2  Jones  Eq. 
(N.  C.)238;  Colding  v.  Badger,  3  Rich. 
Eq.  368;  Burroughs  v.  M'iNedl,  2  Dev  & 
Bat.  Ch.  297;  Herrick  v.  Belknap,  27  Vt. 
694,  696.  It  is  the  duty  of  the  Master  to 
obey  the  instructions  of  the  Court  appoint- 
ing him;  and  if  he  disregards  the  instruc- 
tions of  the  Court,  or  does  not  furnish  in 
his  report  the  facts  necessary  to  enable  the 
Court  to  proceed  to  a  final  decree  on  the 
merits  of  the  ca-^e,  the  report  s-hould  be 
set  aside,  even  if  no  objectinns  are  taken 
to  it.     Lang  v.  Brown,  21  Ala.  179. 

6  Winter  r  Innes,  4  M.  &  C.  104;  and 
see  Lee  v.  Willock,  6  \'es  605;  Dixon  v. 
Dixon,  3  Bro.  C.  C.  ed.  Belt,  510;  Matter 
of  Hemiup,  3  Paige,  305;  Mott  v.  Har- 
rington, 15  V't.  185.  But  where  a  matter 
of  fact,  depending  upon  conflicting  evi- 
dence, and  the  credibility  of  witnesses, 
has  been  referred  to  a  Master,  his  decision 
will  not  be  interfered  with,  on  his  mere 
judgment  of  facts,  unless  it  is  a  very  plain 
case  of  error  or  mistake.  Izard  v.  Bodine, 
1  Stockt.  (N.  J.)  309;  Sinnickson  v. 
Bruere,  1  Stockt.  (N.  J.)  659;  .Merriara 
V.  Baxter,  14  Vt.  514;  see  Sparhawk  v. 
Wills,  5  Gray,  423;  Adams  v.  Brown,  7 
Cush.  222;  R"eed  v.  Reed,   10  Pick.  398, 


400;  Howe  V.  Russell,  36  Maine,  115;  Mc- 
Kinney  v.  Pierce,  5  Ind.  (Porter)  422; 
State  V.  Mclntire,  53  Maine,  214;  Pierce 
V.  Faunce,  53  Maine,  351;  Stimpson  v. 
Green,  13  Allen,  326;  Mason  v.  York  & 
Cumberland  R.R.  Co.,  52  Maine,  82,  115; 
ante,  1247,  1248;  Da  Costa  v.  Da  Costa,  3 
P.  Wms.  140,  note;  McDoug.dd  v.  Dough- 
erty, 11  Geo.  570.  The  report  is  not, 
nevertheless,  entitled  to  the  same  weight  as 
the  verdict  of  a  jury,  upon  a  motion  for  a 
new  trial  in  a  Court  ot  Law.  Holmes  v. 
Holmes,  3  C.  E.  Green,  141;  pusl,  1300, 
note. 

And  in  Connecticut,  questions  of  fact 
decided  by  a  committee  in  Chancery, 
which  is  treated  as  a  mere  arm  of  the 
Court,  and  as  holding  the  place  of  a  Mas- 
ter in  Chancery,  will  not  be  reviewed  bj* 
the  Court  upon  a  remonstrance  detailing 
the  whole  evidence.  And  the  finding  of 
facts  ijy  such  committee  cannot  be  im- 
peached, upon  a  remonstrance,  by  showmg 
that  tlie  evidence  on  which  it  was  maue 
was  procured  by  bribery  and  corruption  ; 
the  remed}'  in  such  case  being  by  an  ap- 
plication to  the  committee  tor  a  further 
hearing,  or  to  the  Court  for  a  new  trial. 
Ashmeadu.  Colby,  26  Conn.  289,  312,313. 
The  Court,  in  this  case,  treated  an  objec- 
tion, that  the  whole  evidence  before  the 
committee  was  insufficient  to  justily  their 
finding,  as  an  evasion  of  the  rule  that  the 
finding  of  a  committee  in  Chancery  is  con- 
clusive upon  all  matters  of  fact  ibund  by 
them.  Jbul. ;  Holabird  v.  Burr,  17  Conn. 
563;  but  see  Sparhawk  v.  Wills,  5  Gray, 
423. 
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cumstanceB. 


presumption.^     The  Master,  however,  is  not  bound  to  state  infer-    Cn.xxix. 

ences  of  law  arising  from  the  facts  before  him ;  and  where  facts    , 1^ , 

are  so  clearly  stated  in  a  report,  as  necessarily  to  involve  a  partic-  Master  not 
ular  consequence,  it  is  for  the  Court  to  act  upon  the  focts  so  re-   J^^^^/iJ^on^oi 
ported ;  and  it  would  not  be  a  proper  ground  of  exception,  that  law. 
the  Master  had  omitted  to  point  out  the  consequence.^ 

It  is  not,  indeed,  the  general  practice,  unless  in  particular  cases.   Special  cir 
for.the  Master,  upon  references  to  inquire  into  facts,  to  state  the 
special  circumstances  of  the  case  in  his  report,  unless  he  is  ex- 
pressly directed  to  do  so.*    By  Lord  Clarendon's  orders,^  the  Mas- 
ters are  not,  upon  the  importunity  of  counsel,  how  eminent  soever, 
or  their  clients,  to  return  special  certificates,  unless  they  are  re- 
quired by  the  Court  to  do  so,  or  that  their  own  judgment,  in  re- 
spect of  difliculty,  leadeth  them  to  it,  such  kind  of  certificates,  for 
the  most  part,  occasioning  a  needless  trouble  rather  than  ease  to 
the  Court,  and  certain  expense  to  the  suitor.     It  is  to  be  observed,  in  discretion 
however,  that,  under  this  order,  considerable  discretion  is  left  to 
the  Master,  and  that  notwithstanding  it,  he  may,  and  frequently 
does,  state  special  circumstances  in  his  report,  without  any  specific 
order  to  warrant  it.^     It  is,  nevertheless,  frequently  the  practice, 
where  it  is  apprehended  that  particular  circumstances  may  come 
out  upon  inquiries  before   the   Master,  which  may  influence  the 
opinion  of  the  Court,  when  the  cause  comes  on  upon  further  direc- 
tions, to  ask,  at  the  hearing,  for  a  specific  direction  in  the  decree 
or  order,  that  the  Master  may  be  at  liberty  to  state  special  cir- 
cumstances :  ^  under  such  a  direction,  however,  the  Master  must 
not  set  forth  the  evidence  with  his  opinion  upon  it,  but  he  should  ^^i'n.^s^- 
state  the  matter  of  fact,  for  the  judgment  of  the  Court,  in  the  same  dai  circum- 
manner  as  in  Courts  of  Law  ;  —  they  only  state  the  fiicts  allowed  stances. 
by  both  sides,  in  a  special  verdict,  but  never  meddle  with  any  part 
of  the  evidence  on  either  side.'' 


of  Master. 


Liberty  to 
state  given  by 
decree ; 


1  See  Fenner  v.  Agutter,  1  M.  &  K.  120. 
The  re[iort  of  a  Matter  upon  the  question 
of  fiict  will  not  be  overruled,  although  the 
evidence  on  wliich  it  is  founded  is  vague, 
and  not  altogetlier  sutisractorv,  if  it  does 
not  appear  that  his  conclusion  was  unwar- 
ranted by  the  evidence.  Holmes  w.  Holmes, 
3  O.  E.  Green,  HI. 

2  I'er  C.  C.  Fepys,  M.  R.,  Bick  v.  Mat- 
ley,  2  M.  &  K.  312;  see  Matter  of  Hem- 
iup,  3  Paige,  305. 

iJ  Post,  1300,  notes;  Mott  v.  Harrington, 
15  Vt.  185;  see  directions  to  Master  in 
Pingree  ?;.  Coffin,  12  Grav,  311,  312;  and 
in  Marsh  v.  Railroad,  43  N.  H.  634,  535. 
The  report  of  a  Masttr,  "  that  it  would  be 
for  the  interest  of  the  defendants  to  sell 
the  estate  in  separate  lols,  il  tlie  premises 
can  be  conveniently  divided,"  is  not  suffi- 
ciently definite  to  be  the  loundation  ot  a 
decree  lor  the  sale  of  the  mortgaged  prop- 

VOL.  U. 


erty.  Weller  v.  Hallett,  1  Ala.  379.  The 
report  should  have  stated  whether  the 
property  was  susceptible  of  division; 
wliich  portion  it  was  tor  the  interest  of 
the  defendants  s-hould  be  sold;  and  should 
also  have  contained  the  evidence  on  which 
the  report  was  founded.  Jbid. ;  Anon.,  1 
Clarke,  423. 

*  Beaines's  Ord. 

6  2  Atk.  620;  Champernowne  v.  Scott, 
4  Mad.  209;  but  >ee  Ganderion  v.  Gander- 
ton,  13  Sim.  182. 

6  Seton  on  Decrees,  24 ;  Jackson  v.  Jack- 
son, 2  Green  Ch.  96,  100. 

"i  Duchess  of  Marlborough  v.  Wheat, 
1  Atk.  454.  Where  it  is  referred  to  a 
Master  to  examine  and  report  as  to 
particular  facts,  or  as  to  any  other  mat- 
ter, it  is  his  duty  to  draw  the  conclusions 
from  tiie  evidence  before  him,  and  to 
report  such  conclusions  only;  and  it  is 
22 
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Ch.  XXIX. 

§1. 


Schedules. 


But  although  the  Master  does  not,  unless  under  special  circum- 
stances, detail  the  evidence  upon  which  he  proceeds  in  making  his 
report,  yet  he  generally  refei'S  to  it,  either  in  the  body  of  his  re- 
port, or  in  a  schedule  annexed  to  it.-'  When  he  reports  upon 
accounts,  he  generally  states  the  results  of  the  accounts  in  the 
body  of  the  report,^  and  refers  to  schedules  as  to  the  particular 
items.     These  schedules  must  be  annexed  to  the  report  and  filed 


irregular  and  improper  to  set  forth  the 
evidence  in  his  report,  without  the  special 
direction  of  the  Court.  Matter  of  Hemiup, 
3  Paige,  305;  Mott  i>.  Harrington,  15  Vt. 
185;  Goodman  v.  Jones,  26  Conn.  264;  see 
Johnston  v.  Reardon,  1  Moll  54;  Herrick 
V.  Belknap,  27  Vt.  673;  Gilmore  v.  Gil- 
more,  40  Alaine,  53;  Bailey  «.  Myrick,  52 
Maine,  132. 

In  Simmons  v.  Jacobs,  52  Maine,  147, 
153,  Cutting  J  said:  "  In  this  State  we 
have  no  Regvla  generalis  in  relation  to  the 
duties  of  Masters  in  Chancery;  but,  in  each 
case,  where  a  M;ister  is  appointed,  the  rule 
for  his  guidsince  is  the  decretal  order.  He 
is  not  usually  appointed  to  act  merely  as 
a  commissioner  to  take  testimony,  which 
any  ordinary  magistrate  might  do,  but  as 
an  officer  of  the  Court  to  receive  and  adju- 
dicate upon  the  force  and  effect  of  evideiice 
produced  before  him,  and  thus  to  ascertain 
facts  and  form  an  opinion  as  to  the  law 
arising  thereon,  both  of  which  constitute 
his  findings,  and  are  the  only  subject-mat- 
ter to  be  inserted  in  his  report  to  the  Court. 
So  that  if  his  leg.'.]  conclusions  are  not  sus- 
tained by  the  tacts  found,  the  Court  may 
interpose  and  correct  the  error."  See 
Howe  V.  Russell,  36  Maine,  115;  1  Barb. 
Ch.  Pr.  548;  Mason  v.  York  and  Cumber- 
land R.R.  Co.,  52  Maine,  82,  115;  Emerson 
V.  Atwater,  12  Mich.  314.  Where  the 
Master  incorporates  the  evidence  into  his 
report,  without  the  special  direction  of  the 
Court,  although  it  is  done  upon  the  solicita- 
tion of  counsel,  he  will  not  be  allowed  for 
it  on  the  taxation  of  his  costs.  Matter  of 
Hemiup,  svpra.  But  if  the  conclusion 
which  he  is  to  draw  is  a  question  of  law, 
and  not  a  mere  legal  presumption  of  a  fact, 
he  is  permitted,  in  the  exercise  of  a  sound 
discretion,  and  without  an  order  for  that 
purpose,  to  make  a  special  report  submit- 
ting the  legal  question  to  the  decision  of 
the  Court      Matter  of  Hemiup,  supra. 

1  Sometimes  orders  direct  the  Master  to 
report  the  testimony;  sometimes  to  report 
it  if  either  part}-  requires  him  to  do  so.  In 
these  cases  the  testimony  should  be  an- 
nexed, certified  by  him,  but  not  embodied 
in  the  report.  1  Hoff.  Ch.  Pr.  545  ;  Mat- 
ter of  Hemiup,  3  Paige,  305 ;  Mott  v.  Har- 
rington, 15  Vt.  185;  see  Anon.,  1  Clarke, 
423.  But  either  party  may  apply  to  the 
Master  for  certified  copies  of  the  testimony 
to  be  used  upon  the  argument  of  exceptions 
to  the  report.  1  Hoff.  Ch.  Pr.  545.  A 
party  should  require  the  Master,  or  Au- 
ditor, to  report  specially  such  evidence  as 


furnishes  the  ground  of  any  exception. 
And  the  Court  will  not  open  the  tacts  of 
the  report,  unless  to  correct  some  unques- 
tionable error.  Donnell  v.  Columbian  Ins. 
Co.,  2  Sumner,  366;  Sparhawk  v.  Wills,  5 
Gray,  423. 

In  Vermont,  it  is  held,  that  the  testimony 
given  viva  voce  in  taking  an  account,  or  a 
copy  of  it,  should  be  returned  into  Court 
bv  the  Master  with  his  report.  Herrick  v. 
B'elknap,  27  Vt  673.  And  in  Maine,  in  Gil- 
more  V.  Gilmore,  40  Maine,  53,  the  Master 
was  directed  by  the  Court  to  report  in  full 
the  evidence  produced  before  him,  and  his 
decisions  thereon.  But  without  such  or- 
der the  Master  is  not  bound  to  report  the 
evidence  upon  which  his  determination  is 
founded.  Howe  v.  Russell,  36  Maine,  115; 
see  McKinnev  v.  Pierce,  5  Ind.  (Porter) 
422 ;  Mott  V  Harrington,  15  Vt.  185  ;  Bailey 
V  Mj'rick,  52  Maine.  132;  Simmons  v.  Ja- 
cobs, 52  Maine,  147;  Mason  v.  York  & 
Cumberland  R.R.  Co.,  52  Maine,  82,  115; 
Rennell  v.  Kimball,  5  Allen,  356,  364,  per 
Hoar  J.  In  Jackson  v.  Jackson,  2  Green 
Ch.  96,  the  Master  reported  the  evidence 
without  any  order  to  thnt  efiect,  and  upon 
the  argument  of  the  exceptions  to  the 
Master's  report,  the  Court  examined  the 
evidence  reported,  and  ordered  the  report 
to  be  corrected  where  it  was  found  errone- 
ous, without  sending  it  back  to  the  Master. 

By  Rule  of  Chancery  in  New  Jersey  (15 ; 
2  McCarter,  515),  it  is  provided  that,  when, 
by  a  decretal  order  of  the  Court,  any  in- 
quiry before  a  Master  is  directed  to  be 
made  in  a  cause,  and  the  examination  of 
witnesses  shall  be  necessary  to  obtain  the 
proper  information,  such  examination,  if 
required  by  either  party,  shall,  at  the  ex- 
pense of  the  party  requiring  it,  be  reduced 
to  writing  by  the  Master,  in  the  form  of 
depositions,  and  returned  and  filed  with 
the  report.  To  determine  whether  a  Mas- 
ter has  arrived  at  a  correct  conclusion  from 
the  evidence,  it  is  necessaiy  to  review  and 
weigh  tlie  evidence.  For  "this  reason  the 
Master's  report  is  entitled  to  no  special 
consideration  bevond  the  soundness  of  his 
reasoning,  and  the  advantage  of  seeing  the 
demeanor  of  tlie  witnesses  while  exam  ined. 
Holmes  v.  Holmes,  3  C.  E.  Green,  141. 

2  The  result  nf  the  account  should  be 
stated  ill  such  a  manner  as  to  aflTord  to  the 
Court  the  means  of  judging  whether  it  is 
correct.  Macintosh  v.  Great  Western  Rail- 
way Co  ,  1  De  G.,  J.  &  S.  443 ;  see  S.  C.  11 
Jur.  N.  S.  681,  V.  C.  S. ;  Reed  v.  Jones,  15 
Wis.  40. 
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with  it,  and  it  will  not  be  sufficient  that  they  should  be  entered  in    Ch  :o:iX. 

a  book  kept  in  the  Master's  office,  in  the  same  manner  as  the  ac-    «, ^ 

counts  of  receivers.-^ 

When  the  Master  has  prepared  his  report,  an  intimation  of  liis  Draft  report. 
having  done  so  is  given  to  the  solicitor  for  the  party  conducting 
the  cause  (who  has,  generally,  bespoken  a  copy  of  the  draft  report), 
that  the  draft  report  is  ready.  Any  party,  however,  may  apply  to 
the*  Master  to  make  his  report,^  and  when  the  draft  is  prepared,  a 
warrant  must  be  taken  out  and  served  upon  all  parties,  active  in 
the  suit,  underwritten  —  "The  Master  has  prepared  the  draft  of 
his  general  [or  separate]  report."  ^  This  is  done  for  the  purpose 
of  informing  the  parties  that  the  report  is  ready. 

Upon  attending  the  warrant,  to  settle  the  draft  report,  the  so-   Settlement  of 
licitors  for  the  several  parties  should  suggest  to  the  Master  such  ^^aft  report, 
alterations  as  in  their  judgment  they  may  think  proper.* 

When  all  the  alterations  and  suggestions  of  the  parties  have   Transcript  of 
been  submitted  to  the  Master  and  disposed  of,  the  Master  finally  draft  report, 
settles  the  draft  of  his  report,  from  which  the  Master's  clerk  makes 
a  transcript  or  engrossment  upon  }iaper,  which  must  be  carefully 
examined  by  the  solicitor  for  the  party  taking  the  same,  and  com- 
pared with  the  draft  as  settled  by  the  Master.-^     After  this  has 
been  done,  another  warrant  must  be  taken  out  and  served,  imder- 
written  —  "  at  which  time  the  Master  will  sign  his  general  [or  sepa- 
rate] report   herein,"     This  is  called  the  warrant  on  signing  the  Warrant  on 
report,  and  must  be  served  upon  the  parties  so  as  to  give  them  signing. 
three  clear  days  between  the  service  and  the  day  for  attendance,   gg^vice  of. 
that  is,  three   days,  of  which  neither  the  day  of  service  nor  the 
day  of  attendance  is  reckoned  as  one;"  the  object  of  this  delay    . 
being  to  affi^rd  the  parties  time  to  bring  in  objections  to  the  draft 

1  Smith  V.  Smith,  2  Uick.  789.  For  the  lowed.  Reed  v.  Jones,  15  Wis.  40.  His 
convenience,  however,  of  suitors  wishing  report  should  so  present  the  items  that 
to  refnr  to  accounts  taken  in  the  Master's  exceptions  may  be  taken  to  it.  Ransom 
office,  it  is  provided,  by  the  62d  Order  of  v.  Davis,  18  Irlow.  U.  S.  295.  It  should 
1828,  "  Thut  all  such  accounts,  when  passed  contain  a  succinct  statement  of  all  the 
and  settled  by  the  Master,  sliall  be  entered  points  made  by  counsel,  and  thf^  facts 
in  a  book,  to  be  kept  for  that  purpose  in  found  by  him  upon  such  points.  Htrrick 
the  Master's  office,  as  is  now  the  practice  ?;.  Belknap,  s«/;m.  The  report  of  a  Master, 
with  respect  to  the  Receivers'  uccounts,  stating  the  accounts  of  a  mertaniile  tirm, 
and  with  proper  indexes,  in  order  to  here-  should  show  whether  the  partnership  re- 
ferred to  as  occasion  may  require."  When  suited  in  a  profit  or  loss,  and  to  what 
a  report  is  made  upon  accounts  exhibited  extent,  and  should  also  dispose  of  the  un- 
to the  Master,  such  accounts  should  ac-  collected  dues.  Zimmerman  v.  Huber,  29 
company  the  report,  that  tlie  Court  may  Ala.  379. 
see  the  "correctness  of  the  Master's  infe.-  ^  \  Turn.  &  V.  428. 
ences.  Jt-tt'reys  v.  Yarborough,  2  Hawks,  ^  Ibid.;  see  Burgess  v-  Wilkinson,  7  R. 
307;  see  Mitchell  v.  Walker,  2  Ired.  Ch.  I.  31,  32. 

621.     Ihe  Master  should  state  the  account  *  See  Remsen  v.  Remsen,  2  John.  Ch. 

at  length,  and  all  the  facts  found  hy  him,  495. 
so  that  they  will  be  intelligible  without  5  i  Turn.  &  V.  429. 

reference   to  the  testimony.     Hernck  v.  6   Ante,   p.    1170.      This   is   sometimes 

Belknap,    27    Vt.    673.     lie   should   state  termed  a  four-day  warrant,  reckonii^g  the 

what  items  were  allowed,  and  what  disal-  day  of  attendance  as  one  of  the  days. 
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Ch.  XXIX. 

§1- 

Signing. 


Objections  to 
draft  report. 


No  excep- 
tion, unless 
there  have 
been  objec- 
tions. 


Form  of. 


report,  if  they  shall  be  so  advised.  If,  upon  the  retura  of  this 
warrant,  no  objections  are  brought  in,  or  time  for  bringing  in  ob- 
jections applied  for  and  allowed,  the  Master  proceeds  to  sign  the 
transcript,  and  then  the  report  is  in  a  complete  state  and  ready  for 
tiling.^ 

The  object  of  allowing  the  interval  of  three  clear  days  between 
the  service  of  the  warrant  on  "  signing  the  report,"  and  the  time 
appointed  for  the  attendance  upon  such  warrant,  is,  as  has  been 
stated,  to  allow  parties  who  are  dissatisfied  with  the  Master's 
judgment  an  opportunity  of  stating  their  objections  to  it  in 
writing.  The  reason  for  the  adoption  of  this  proceeding,  is  thus 
stated  by  Lord  Chief  Baron  Gilbert:^  "The  ancient  rule  was,  that 
the  party  should  never  except,  but  where  he  had  first  objected  to 
the  draft  of  the  report  before  the  Master ;  and,  where  there  was 
no  objection  brought  in,  it  was  allowed  as  good  cause  to  discharge 
the  exception ;  and  it  were  to  be  wished  that  this  good  rule  was 
strictly  followed,  since,  if  the  party  had  objected,  he  might 
have  showed  the  Master  his  error,  and  the  report  would  have 
been  altered  in  that  particular,  and  never  troubled  the  Court. 
Whereas  it  often  happ.ens,  that  the  party  will  conceal  some  ma- 
terial objection  and  keep  it  in  petto  from  the  Master ;  and  when 
this  comes  on  by  way  of  exception,  it  makes  a  variance  in  the 
report." 

The  i"ule  mentioned  by  the  Lord  Chief  Baron,  was  promulgated 
by  Lord  Keeper  North,  in  1683,^  and  is  in  fact,  with  little  vari- 
ation, the  rule  of  the  Court  at  the  present  time;  the  practice  of 
the  Court  requiring  that,  as  to  all  references  to  a  Master,  of  such 
a  nature  that  his  report  thereupon  is  to  be  made  the  foundation  of 
a  further  decree  or  decretal  order,  no  party  is  at  liberty,  without  a 
special  order,  to  except  to  the  report,  or  present  a  petition  in  the 
nature  of  an  exception  thereto,  iinless  he  has  previously  to  the 
Master  signing  the  report,  cai'ried  in  objections,  in  writing,  to 
the  draft  report,  speciiying  the  points  in  which  he  considers  the 
report  to  be  wrong.* 

Objections  to  a  draft  report  are  generally,  though  not  necessa- 


1  1  Turn.  &  V.  428. 

2  For.  Kom.  167. 

8  Be.imes'.s  Orel.  259. 

*  Pennington  v.  Lord  Muncaster,  1  Mad. 
655;  Orley  «.  Pensain,  1  Hare,  322.  Ex- 
ceptions iire  aiwa\  s  to  be  confined  to  ob- 
jections allowed  or  overruled  bj' the  Master. 
Copeland  v.  Crane,  9  Pick.  73,  78;  Bying- 
ton  V.  Wuod,  1  Paige,  45  ;  laege  v.  Bossieux, 
15  Grattan  (\'a  ),  fe3;  Gord  )ii  v.  Lewis,  2 
Sumner,  143;  see  Method.  Epis.  Church  v. 
•Jaques  3  John.  Cli.  81;  Lewis  v.  Lewis,  1 
Ala.  35;  Story  v.  Livingston,  13  Peter.-;, 
359  ;   Frith   v.   Lawrence,    1    Paige,   434; 


Beckwith  v.  Butler,  1  Wash.  (Va.)  224; 
White  V.  Johnson,  2  Munf.  235.  "  Excep- 
tions are  to  be  regirded  so  far  only  as  they 
are  supported  by  the  special  statements  of 
the  Mabter,  or  hj-  evidence  which  ought  to 
be  brou<;ht  before  the  Court,  by  reference 
to  the  particular  testimony  on  which  the 
party  excepting  relies."  Kice  J.  in  Miller 
V.  VVhittier,  36  Maine,  5f--5.  Ohjections  to 
the  admission  of  evidence  should  be  made 
at  the  time,  or  tlie  objection  cannot  be 
raised  bj-  excepting  to  the  allowance  of 
the  item  proved  by  that  evidence.  Taylor 
V.  Kilgore,  33  Ala.  214. 
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rily,  drawn  by  counsel,  but  are  not  signed  by  him;  and  as  they    Ch  XXIX. 

are  to  serve  as  the  foundation  of  future  exceptions,  they  are  gen-   . ^ , 

erally  the  same  in  form  and  substance  as  the  exceptions  proposed 
to  be  taken. 

Although  the  objections  ought,  in  strictness,  to  be  taken  in  the   Time  of 
period  between  the  service  of  the  warrant  upon  the  signing  the     ™^^S  '°- 
draft  report  and  the  return  of  such  warrant,  yet  the  Master  will, 
upon  a  proper  case  being  submitted  to  him,  allow  further  time  for  Further  time, 
bringing  in  the  objections.^ 

To  obtain  such  further  time,  a  warrant  should  be  taken  out  and   How  pro- 
served  before  the  return  of  the  warrant  to  sign  the  report,  and,  on  '^^^^  ' 
the  attendance  upon  such  warrant,  a  reasonable  time,  commensu- 
rate with  the  specialties  of  the  case,  will  be  given  by  the  Master, 
to  prepare  and  bring  in  the  objections.^ 

If  a  person  interested  in  the  report,  though  not  a  party  to  the   Objectious 
suit,  is  dissatisfied  with  it,  he  must  leave  objections  to  the  draft  as  {^^  ^ersous 
a  preliminary  step  to  putting  himself  in  a  situation  to  take  excep-  not  parties, 
tions ;  thus,  creditors  and  other  persons  coming  in  under  decrees, 
and  who  have  had  their  claims  allowed,  must,  if  they  mean  to  ex- 
cept to  the  report,  carry  in  their  objections  to  the  draft  in  the  same 
manner  as  parties  to  the  record. 

So,  also,  persons  who  have  carried  in  claims  as  creditors  or  next  although 
of  kin,  under  deo-ees,  but  have  had  their  claims  disallowed,  ought  ^'^^e^^^  j^'^'j^'J" 
also,  if  they  intend  to  dispute  the  Master's  finding,  to  be  prepared   rejected. 
with  objections  to  the  draft  report  in  order  to  gain  a  right  to 
except  to  it.^ 

The  object  of  requiring  a  party  to  deliver  objections  before  he   Warrants  on. 
can  except  to  the  report,  is  that  the  Master  may  have  an  opportu- 
nity of  reconsidering  his  opinion,*  and  that,  when  they  are  left,  the 
usual  warrants  " on  leaving"  and  "to  proceed"  should  be  served 
on  the  parties. 

If,  after  considering  the  objections,  the  Master  maintains  his  Proceeding 
original  opinion,  he  signs  the  report  as  it  stands.     If  he  changes  '^P""' 
his  opinion,  he  alters  the  draft  of  his  report  accordingly,  after 
which  a  fresh  warrant  "on  signing"  must  be  served,  in  order  to 
afford  the  other  party  an  opportunity  of  carrying  in  fresh  objec- 
tions to  the  altered  draft.^ 

The  Master's  report  having  been  signed,  it  should  be  forthwith   Filing  and 
filed  in  the  Report  office,  and  an  office  copy  thereof  taken  by  the  of "eport."'" 
party  filing  it.^     By  an  old  order,^  this  should  be  done  Avithin  four 

1  1  Turn.  &  V.  430;   see  Byington  v.  *  Bowlder  v.  Nickson,  3  Mad.  439. 
Wood,  1  Paige,  145.  ^  Richardson  v.  Horton,  5  Beav.  87. 

2  Ibid.  6  Bennett,  22. 

8  See  Walker  v.  Wingfield.  Reg.  Lib.  1  Beames's  Ord.  292. 

1809,  fo.  10;   and   Ker  v.  Cloberry,  Reg. 
Lib.  1812,  A.  734. 
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PROCEEDINGS  UNDER  DECREES  AND  ORDERS. 


Ch.  XXIX. 

§1- 


What  reports 
require  con- 
firmation  by 
the  Court. 


Where  the 
order  directs 
ing  the  refer- 
ence is  final 
in  its  nature, 
the  report 
does  not  re- 
quire con- 
firmation. 


General  rule 
as  to  reports 
requiring 
confirma- 
tion. 


days  after  the  signature,  but  it  is  considered  sufficient  if  it  be  filed 
at  any  time  before  any  proceedings  are  taken  or  order  made 
thereon.^ 

After  the  report  has  been  filed,  the  question  arises  whether  it  is 
one  of  such  a  nature  as  to  require  confirmation  by  the  Court,  or 
whether  it  is  final  and  complete  without  such  confirmation ;  accord- 
ing to  Sir  J.  Wigram  V.  C.  the  answer  to  this  question  depends 
upon  the  terms  of  the  order,  or  the  nature  and  subject  of  the  ref- 
erence, and  not  upon  the  proceeding  on  which  the  reference  is 
made.^  So  that,  on  the  one  hand,  there  are  some  reports  made 
under  decrees  which  do  not  require  confirmation ;  and  on  the  other 
hand,  there  are  some  reports  made  upon  motions  or  petitions,  which 
must  be  regularly  confirmed.  In  the  case  of  Emjiringham  v. 
8hoTt^  the  V.  C.  of  England  stated,  that  he  had  had  a  conversa- 
tion with  the  Registrar  on  the  subject ;  and  that  he  found  that  it 
was  difficult  to  determine  by  any  general  rule  which  are  the  reports 
which  this  Court  requires  to  be  confirmed,  and  what  ai*e  those 
which  are  taken  to  be  sufficient  for  the  Court  to  act  upon,  though 
they  be  not  confirmed.  In  the  case  before  him,  on  a  motion  to 
commit  a  defendant  for  contempt,  the  defendant  undertook  to 
make  reparation  for  the  act  complained  of  WhereuiDon  the  Master 
was  directed  to  inquire  what  reparation  the  defendant  ought  to 
make,  and  he  was  ordered  to  make  such  reparation  accordingly. 
The  V.  C.  of  England  thought  the  report  made  upon  the  order 
was  one  that  required  confirmation  before  the  Court  could  act  upon 
it.  But  Lord  Cottenham  held  otherwise,  considering  the  order  of 
the  Court  final,  as  it  directed  the  defendant  to  make  the  reparation, 
when  the  amount  should  be  ascertained  by  the  Master. 

It  would  seem,  therefore,  that  wherever  the  discretion  of  the 
Court  is  exercised  upon  the  first  order,  and  where  the  Master  is 
only  called  upon  to  perform  some  act,  or  make  some  inquiry  neces- 
sary for  carrying  out  the  order  which  the  Court  has  made,  the 
report  of  the  Master  will  not  require  confirmation. 

Thus,  all  reports  made  by  the  Master,  confined  to  such  facts  as 
of  his  having  a23pointed  trustees,  approved  a  conveyance,  or  settled 
interrogatories  for  the  examination  of  parties,  or  of  his  having 


1  See  antt,  p.  1178,  note.  In  the  Uni- 
ted States  Courts,  the  Muster,  as  soon  as 
his  report  is  ready,  shall  return  the  same 
into  the  clerk's  othce,  and  the  day  of  the 
return  shnll  be  entered  by  the  clerk  in  the 
Order  Book.  Equity  Rule,  83.  The  com- 
pensation to  be  allowed  to  every  JNIaster 
in  Chancery  for  his  services  in  any  particu- 
lar Citse,  shall  be  fixed  by  the  Circuit 
Court  in  their  di-cretion,  having  regard  to 
all  the  circumstances  thereof  ;  and  the 
compensation  shall  be  charged  upon  and 


be  borne  b}'  such  of  the  parties  m  the  cause 
as  the  Court  shall  direct.  The  Mnster 
shffll  not  retain  his  report  as  securitj'  for 
his  compensation:  but  when  the  com[)en- 
sation  is  allowed  by  the  Court,  he  shall 
be  entitled  to  an  attachment  (or  the  amount 
against  the  party  who  is  ordered  to  pay 
the  same,  if,  upon  notice  thereof,  he  does 
not  pay  it  within  tlie  time  prescribed  by 
the  Court.     Equity  Rule,  82. 

2  Ottev  «.  Pensam,  1  Hare,  235. 

8  11  Sim.  78. 
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ordered  the  production  of  documents  pursuant  to  a  decree,  and 
that  the  documents  ordered  to  be  produced,  were  either  produced 
or  not  produced  before  him,  do  not  require  confinnation.  So  the 
Master's  report  upon  exceptions  for  scandal  or  insufficiency,  does 
not  require  confirmation.^ 

There  is,  however,  one  report  of  the  nature  last  mentioned, 
which  is  an  exception  to  the  rule,  as  it  does  require  confirmation 
by  the  Court ;  namely,  a  report  of  a  person  being  the  purchaser  of 
a  lot  at  a  sale,  before  the  Master,  with  respect  to  which  it  is  to  be 
observed,  that  the  object  of  requiring  this  report  to  be  confirmed 
is  not  to  enable  the  parties  to  bring  the  decision  of  the  Master 
under  the  review  of  the  Court,  but  to  afford  time  between  the  ser- 
vice of  the  order  nisi,  and  the  absolute  confirmation  of  the  report, 
to  others  to  come  in  and  ojDen  the  bidding,  so  as  to  secure  the  sale 
of  the  estate  to  the  best  possible  advantage.  This  exception, 
therefore,  depends  upon  a  particular  reason,  and  does  not  interfere 
with  the  rule,  which  renders  the  confirmation  of  such  reports  as 
are  not  intended  to  be  made  the  foundation  of  any  future  discre- 
tionary act  of  the  Court  generally  unnecessary. 

On  the  other  hand,  where  the  report  is  required  for  the  purpose 
of  enabling  the  Court  to  make  some  discretionary  order  or  decree, 
whether  the  order  directing  the  reference  be  made  upon  decree,  or 
upon  any  interlocutory  application,  the  report  requires  confirma^- 
tion  before  it  is  adopted  as  the  foundation  of  such  future  order  or 
decree. 

Although,  in  determining  the  question,  whether  a  report  of  the 
Master  does  or  does  not  require  confirmation,  it  is  immaterial 
whether  the  order  of  reference  was  made  by  decree  or  upon  an 
interlocutory  application,  yet  supposing  it  to  be  such  a  report,  as 
from  its  nature  requires  confirmation,  there  is  a  difference  in  the 
mode  in  which,  in  the  two  different  cases,  the  confirmation  of  the 
Court  is  obtained. 

If  a  reference  is  made  at  the  hearing  of  a  cause,  or  upon  further 
directions,  the  proceedings  to  confirm  the  report  are  by  a  motion 
nisi,"^  upon  which  an  order  is  made  that  the  report,  and  all  the 
matters  and  things  therein  contained,  do  stand  satisfied  and  con- 
firmed, &c.;  unless  the  defendant  having  notice  thereof,  shall 
within  eight  days  after  having  such  notice,  show  unto  the  Court 
good  cause  to  the  contrary."   . 


Ch.  XXIX. 
§1 


Exceptions; 
report  of  a 
person  being 
the  purchaser 
of  a  lot  re- 
quires con- 
firmation. 


What  re- 
ports require 
confirma- 
tion. 


Manner  in 
which  the 
report  is  con- 
firmed. 


When  the 
reference  is 
made  by 
decree. 


'^  A  Master's  certificate  as  to  the  insuf- 
ficiency of  an  examination  of  a  party  on 
interrogatories,  also,  does  not  require  an 
order  of  confirmation.  Case  v.  Abeel,  1 
Paige,  630. 

2  Ottey  V.  Pensam,  1  Hare,  324. 

8  Hiinil,  169.  It  is  the  practice  upon  fil- 
ing a  report  on  exceptions  to  an  answer,  to 


take  an  order  that  the  same  shall  be  con- 
firmed unless  cause  be  shown  in  eight 
days  Mfter  the  service  of  the  same.  Weber 
«.  "Weitling,  3  C.  E.  Green,  39.  Filing 
exceptions  to  a  report  is  a  sufficient  and 
the  usual  showing  cause  against  its  con- 
firmation.    Weber  v.  Weitling,  ubi  supra. 
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Ch.  XXIX. 
§1. 

Order  for, 
how  ob- 
tained, and 
by  whom ; 


by  a  creditor. 


Party  ob- 
taining it  is 
not  thereby 
prevented 
from  except- 
ing. 


Where  the 
plaintiff  ex- 
cepts to  part 
of  the  report. 


Order  nisi, 
how  served. 


Order  abso- 
hite,  when 
obtained. 


This  order  may  be  obtained,  by  motion  of  course,  or  by  petition 
at  the  Rolls,^  by  any  of  the  parties,  thoup^h  it  is  usually  taken  by 
the  plaintiff  or  party  taking  the  report.  When,  however,  a  party, 
who  does  not  take  the  report,  proceeds  to  confirm  it,  he  should 
give  the  party,  taking  the  report,  notice,  that,  unless  such  party 
moves  to  confirm  the  report  within  a  given  time,  he  shall  do  it.^ 
It  is  said,  also,  that,  where  a  Master  makes  a  separate  report  of  a 
creditor's  claim,  the  creditor  may  obtain  the  order  to  confirm  the 
report.^ 

The  circumstance  of  obtaining  an  order  to  confirm  a  Master's 
report  nisi,  does  not  preclude  the  party  taking  it  from  afterwards 
excepting  to  the  report ;  and  the  time  within  which  this  may  be 
done  is  unlimited  till  the  order  to  confirm  absolute  is  made  ;  but  it 
may  be  limited  by  an  order  nisi,  to  be  obtained  by  any  other  party, 
on  the  neglect  of  the  party  having  the  carriage  of  the  report.* 

In  a  recent  case,^  after  the  Master  had  made  his  report,  the 
plaintifi"  excepted  to  so  much  of  it  as  allowed  certain  payments 
made  by  the  defendant,  but  neglected  to  obtain  the  usual  order  to 
confirm  the  report  nisi,  before  filing  his  exceptions.  The  excep- 
tions came  on  to  be  argued  and  were  allowed,  and  it  was  referred 
back  to  the  Master  to  review  his  report,  upon  which  the  Master 
m.ade  his  further  report,  and  the  plaintiff  obtained  an  order  nisi  to 
confirm  it.  As  no  order  nisi  to  confiiin  the  first  report  had  been 
obtained,  it  was  considered  necessary  also  to  confirm  so  much  of 
the  original  report  as  had  not  been  excepted  to,  and  the  plaintifi" 
applied,  as  of  course,  for  an  order  7iisi  for  that  purpose,  which 
the  Registrar  declined  to  draw  up  without  the  sanction  of  the 
Court ;  whereupon  the  plaiutiflT  made  a  motion,  at  the  Rolls,  for 
an  order  nisi  to  confirm  so  much  of  the  Master's  report  as  the 
plaintifi"  had  not  excepted  to,  and  the  order  was  made  in  those 
terms. 

It  may  be  mentioned  here,  that  although  creditors  who  have 
come  in  before  the  Master,  and  have  had  their  claims  allowed,  are 
fi-equently  most  materially  interested  in  the  report,  it  is  not  usual 
to  serve  them  with  the  order  for  confirming  it  nisi  /  and  that,  of 
course,  where  persons  have  come  in  as  creditors,  but  have  not  suc- 
ceeded in  establishing  their  claims,  they  are  never  served  with  such 
order.     In  no  case  is  personal  service  requisite.® 

A  copy  of  the  order  nisi  having  been  served  upon  the  solicitors 
for  the  different  parties,  an  afiidavit  of  such  service  must  be  made 
and  filed,  and  then,  if  no  cause  is  shown  within  eight  days,  the 


1  21st  Order,  1828. 

2  2  Smith,  383,   3<1  ed.;  Shirley  v.  Earl 
Ferrers,  MS   cited  ibid. 

*  Gibbons  v.  Gaunt,  MS.,  cited  ibid. 


*  Richardson  v.  Horton,  5  Beav.  87. 

5  Robinson  v.  Wooil,  Rolls,  16th  Dec, 
1839,  ex  relatione  Faber. 

6  21st  and  44th  Orders  of  1828. 
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party  is  entitled  to  move  as  of  course,  after  the  expiration  of  those    Ch.  XXIX. 
eight  days,  to  make  tlie  order  nisi  absolute.^  • -^ ' 

It  appears  that  now  the  order  for  confirming  the  report  abso- 
lutely, may  be  obtained  on  any  day,  as  well  in  term  as  out  of 
term.'^ 

The  usual  cause  shown  against  making  the  order  nisi  for  con-  Filing  excep- 

",       ,  .       ,'     ni-  r  i.*  J-       tions  shown 

firming  the  Master's  report  absolute,  is  the  filing  ot  exceptions  to  f^r  cause. 

the  report,^  and  the  setting  of  them  down  to  be  argued ;  *  but  it 

is  to  be  observed,  that  there  must  be  an  order  for  setting  the  ex-  ^^'^J5^^"^''^^„ 

ceptions  down  for  argument  actually  entered  and  served,  and  that  n^ust  be 

the  mere  filing  of  exceptions  and  paying  the  deposit  will  not  be  served. 

sufficient.^ 

An  order  to  review  the  report,  which  is  sometimes,  though  very  Order  to  r&- 

^.       .  n         1  1  •   •  11  View  report, 

rarely,  granted  upon  application  after  the  order  mst,  may,  also,  be 

shown,  as  cause  against  confirming  it  absolute. 

If,  for  any  reason,  a  party  is  desirous  of  enlarging  the  time  for  Jime^for 
confirming  the  report  absolutely,  he  should  make  a  special  appli-  cause,  how 
cation  to  the  Court  by  motion."  ^^  ^"^^^  ' 

The  application  for  the  order  to  confirm  the  Master's  report  ab-  Application 
solute  must  be  by  motion,  and  cannot  be  by  petition  at  the  Rolls,   andTotTy 
the  21st  Order  of  1828,  which  authorizes  the  granting  the  order  petition. 
nisi  upon  petition,  not  extending  to  the  order  absolute.     It  must 
be  supported  by  an  affidavit  of  service  of  the  order  nisi,  and  by 
the  Registrar's  certificate  of  no  cause  having  been  shown.     The  ^^J^^^^^^^^Jj-^j^ 
order  confirming  a  report  absolute  requires  no  service.''  needs  no 

If  the  plaintifi"  after  obtaining  the  order  nm  to  confirm  the  Mas-  s«'^^*=®- 

ter's  report  does  not  proceed  to  make  it  absolute,  the  defendant 

may  move  to  confirm  the  report ;  and  for  that  purpose  the  certifi-  when  may  be 

cate  of  no  cause  shown  will  be  ordered  to  be  entered  on  his  office   defendant.  ^ 

copy  of  the  order  7iisi.^ 

It  has  before  been  stated,  that  there  is  a  distinction  between  the  Mode  of  con- 

.  ,  rirming  re- 

manner  of  confirming  some  reports,  and  that  of  confirming  others,  ports  ordered 

Those  reports  which  are  founded  on  decrees  or  decretal  orders,  JJ^q",  appli-"" 

must  be  confirmed  by  orders  nisi  absolute,  made  upon  motion,  in  cations. 

manner  last  stated  ;  whilst  those  reports,  which  are  the  consequence 

of  orders  made  upon  a  motion  or  petition,  are  confirmed  by  motion 

or  petition  absolutely.® 

Of  this  description  are  reports  as  to  the  propriety  of  granting  ?J^^^j'^p'|P^'^ 

leases  of  property  under  the  control  of  the  Court,  or  as  to  the  ap-  applications. 

1  For  the   manner    of   computing    the  <  Gildart  v.  Moss,  4  Ves.  617. 

period,  see  ante,  pp.  353,  354.  5  Jbid. ;    see   also    Hall   v.    Mnlliner,   2 

2  Lord  Harborouffh  v.  Wartnaby,  1  Ph.  Dick.  604;  Abel  v.  Nodes,  a*.  730;  Mole  v. 
364.  Smith,  1  .1.  &  W.  670. 

3  See  Mechanics'  Bank  of  Phil  v.  B:ink  6  gee  Hand,  169. 

of  N.  Brunswick,  2  Green  Ch.  439;  Brun-  ">  2  Smith,  386,  3d  ed. 

dvige  V.  Goodfellow,  4  Halst.  Ch.  (N.  J.)  «  Roberts  v.  Williams,  2  Hare,  151. 

513.  9  Ottey  v.  Fensam,  1  Hare,  324. 
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Ch.  XXIX. 

§1- 


Petition  to 
confirm. 


By  consent. 


proval  of  contracts  for  the  purchase  of  property  with  funds  in 
Court.  Of  the  same  nature,  also,  are  reports  of  the  allowance  of 
maintenance  or  guardians  for  infants,  where  the  application  for  the 
maintenance  or  guardians  has  been  made  to  the  Court  in  the  form 
of  a  summary  petition,  though  the  form  of  confirming  such  report 
would  be  diffei-ent,  if  the  order  for  the  approval  of  the  maintenance, 
&c.,  should  be  made  upon  decree.^ 

Reports  of  this  description  must,  as  has  been  stated,  be  con- 
firmed by  petition,  which  generally  prays,  besides  the  confirmation 
of  the  report,  such  consequential  directions  as  arise  out  of  it.  On 
hearing  these  petitions,  the  Court  will  take  into  consideration  any 
objections  which  may  arise  upon  the  report,  provided  they  are 
sufficiently  raised  by  it  to  enable  the  Court  to  dispose  of  them. 
In  cases,  however,  where  the  objection  is  not  on  the  face  of  the 
report  it  is  necessary  to  present  a  petition  to  raise  the  point,  pray- 
ing that  the  Master  may  review  his  report,  and  this,  it  seems,  is  the 
correct  mode  of  exceptions  to  this  class  of  rej^orts.^ 

It  may  be  observed,  that  Mr,  Smith,  in  the  last  edition  of  his 
Treatise,  remarks,  with  respect  to  these  reports  made  upon  inter- 
locutory applications,  that  "  the  present  practice  of  combining  in 
the  same  petition  a  prayer  to  confirm  a  Master's  report  (which 
ought  to  be  confirmed  by  order  nisi  and  absolute),  and  for  direc- 
tions consequential  upon  it,  is  not  only  contrary  to  the  practice, 
but  is  attended  with  a  great  increase  of  trouble  and  expense,  and 
may,  if  title  is  involved,  lead  to  dangerous  results,"  The  practice 
is,  however,  recognized  by  Sir  J.  Wigram  V.  C,  in  Ottey  v.  Pen- 
sam,  and  is  consistent  with  the  manner  in  which  reports  of  this 
nature  are  objected  to. 

It  may  be  mentioned,  in  this  place,  that  it  seems  to  be  irregular 
to  confirm  a  report  of  this  nature  by  petition  of  course,  even  with 
the  consent  of  all  parties.  Such  a  report  ought  to  be  confirmed 
by  a  special  petition.^  With  respect,  however,  to  a  report  that  is 
confirmed  by  orders  nisi  and  absolute,  the  adverse  party  may  give 
an  authority  to  his  counsel  to  consent  that  it  be  absolutely  con- 
firmed in  the  first  instance. 


1  See  Cavendish  v.  Mercer,  5  Ves.  195, 
rwtis.  It  is  to  be  observed,  that  in  the  prin- 
cipal case,  Greenvvell  v.  Greenwell,  ib.  194, 
Lord  Loughborough  is  reported  to  have 
noticed,  tl»;it  in  Cavendish  v.  Mercer,  the 
report  was  confirmed  upon  motion,  and  to 
have  observed,  that  the  practice  of  contirm- 
ing  these  reports,  upon  motion,  i*  irregular. 
Perhaps  his  Lord'^hip  did  not  advert  to  the 
distinction  above  pointed  out,  and  to  the 


fact  that,  in  Cavendish  v.  Mercer,  the  direc- 
tion for  the  inquiry  as  to  the  maintenance 
wa-i  made  by  decree,  whereas,  in  general, 
applications  for  maintenance,  «Sic.,  are 
made  liy  petition  in  a  summary  way. 

2  Ottev  V.  Pen^am,  supra  ;  and  see 
Hodge  V."  Rex  worthy,  6  Jur.  701;  S.  C.  7 
Jur.  292. 

3  Bailey  v.  Todd,  1  Beav.  95. 


master's    report  :     EXCEPTIONS.  1309 

Ch.  XXIX. 

§1. 

Exceptions  to  the  Report.  '       y -' 

It  having  been  stated,  that  there  are  some  reports  which  do  not  Exceptions  to 
require  any  confirmation,  and  others  to  which  it  is  necessary,  and 
moreover,  that  of  those  which  do  require  confirmation,  some  are 
confirmed  by  orders  nisi  and  absolute,  and  others  are  confirmed 
usually  (if  not  necessarily)  by  motion  or  petition  absolutely.  It 
remains  to  be  stated,  what  is  the  proper  course  of  excepting  or 
objecting  to  these  different  reports.^ 

In  the  first  place,  with  respect  to  those  reports  which  do  not  re-   To  reports 

.  .     .       ,  ,  ,  .  T      •        1  •      •  which  do  not 

quire  confirmation,  it  is  clear  that  this  peculiarity  does  not  in  itself  require  con- 
preclude  a  party  dissatisfied  with  them  from  excepting  to  the  Mas-  °'"™**'°^- 
ter's  finding.^     In  some  cases,  however,  the  only  mode  of  obtaining 
the  opinion  of  the  Court  upon  such  proceedings,  is  by  petition 
praying  either  that  the  conclusion  of  the  Master  may  be  reviewed 
by  the  Court,  or  for  leave  to  except  to  the  report.^ 

Wherever  the  Master  is  required  to  make  a  certificate  or  report, 
which  does  not  require  any  exercise  of  discretion  or  judgment,  as 
in  the  case  of  certificate  to  the  Court  of  the  proceedings  in  his 
office,  or  of  the  fact  of  documents  not  having  been  deposited  pur- 
suant to  an  order,  no  objection  or*  exception  will  be  entertained 
by  the  Court.'*  In  fact,  certificates  of  this  description  are  of  the 
same  nature  as  the  certificates  of  any  other  officer  of  the  Court, 
who  certifies  as  to  a  mere  matter  of  fact  belonging  to  his  depart- 
ment, such  as  the  certificate  of  the  Accountant-General  as  to 
money  not  having  been  paid  into  Court,  or  of  the  Clerk  of  Records 
and  Writs,  of  documents  not  having  been  deposited  with  him, 

1  Exceptions   to   a  Master's  report  are  not  be  prolix  or  argumentative,  but  should 

proper  only  in  those  cases  in  which  he  has  state  concisely  the  fault  imputed  to  the 

come  to  a  wrong  conclusion  upon  the  mat-  report.     Bootii  ».  Peuser,  1  Irish  Eq.  34; 

ters   which   were  referred  to  him   to   as-  see  Veieker  v.  Gort,  z6.  175.    An  exception 

certain   or  decide.     Where    he    proceeds  to  a  Master's  report  need  not  be  as  full  and 

irregularb',  or  neglects  to  report  upon  the  specific  as  a  special  demurrer.     Foster  v. 

mutters  referred  to  him,  the  proper  course  Goddard,  1  Black  U.  8.506.     It  is  enough 

for  the  aggrieved  party  is  to  i'pply  to  the  thiit  it  distinctly  points  out  the  finding  and 

Court  to  set  aside  the  report,  or  to  refer  it  conclusion  which  it  seeks  to  reverse;  that 

back  to  the  Master,  to  perfect  the  same.  being  done,  it  brings  up  for  examination 

Tyler  v  Simmons,  6  P:iige,  127;  see  Her-  all  questions  of  fact  and  law  on  the  report 

rick  (J.  Belknap,  27  Vt.  695,  696.     Where  relative  to  that  subject.     Ibid. 

the  Master  takes  the  accounts  or  performs  2  Empringham  v.  Short,  11  Sim.  78. 

the  duty  assigned  him  by  the  decree  ap-  3  Ottey  v.  Pensam,  1  Hare,  322;  Russell 

pointing  him,  no  exception  can  be  taken  v.    Buchanan,   9    Sim.   167.      Exceptions 

to  his  report  on  the  ground  that  the  pro-  may,  however,  be  taken  to  the  Master's 

ceedings  ordered  by  the  decree  have  been  repnrt    of  the   sufficiency   of  an    answer. 

uselessly    exp'^nsive.      If   the    decree    is  Tne  report  of  a  Master  upon  the  accounts 

wrong,  it  must  be  reformed  by  the  Court;  of   receivers    requires    confirmation,   and 

but  MS  long  as  it  stands  it  is  imperative  on  mav  be  excepted    to.      Richards    v.    The 

the  Ma~ter.     Updike  v.  Doyle,  7  K.  I.  446,  Morris  Canal,  &c  Co.,  3  Green  Oh.  428. 

458.    A  Master's  report  canniit  be  excepted  *  Kemp  «.  Wade,  2  Keen,  687;  Jones  r. 

to  for  irrelevancy  or  impertinence.     Tyler  Powell,    1    Sim.    387;    and    see   Beavan 

».    Simmons,   supra.     Exceptions  should  v.  Burgess,  10  Jur.  63,  V.  C.  E. 
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Ch.  XXIX. 

§1- 


To  reports 
made  upon 
interlocutions 
and  requiring 
confirmation. 


To  reports 
made  under 
decrees. 


Exceptions 
need  not  be 
taken  to  con- 
clusions of 
law  drawn 
by  Master ; 

nor  because 
Master  has 
omitted  to 
draw  particu- 
lar conse- 
quences from 
tiie  facts. 


pursuant  to  an  order  of  the  Court,  which  certificate,  if  wrong  in 
point  of  foot,  must  be  quashed  upon  motion,  not  excepted  to. 

The  certificate  of  the  Taxing  Master  of  the  taxation  of  costs 
may  be  classed  under  this  head,  for  as  a  general  rule  it  cannot  be 
excepted  to  without  the  special  leave  of  the  Court.  This  special 
leave  is  to  be  obtained  by  means  of  a  petition  setting  forth  the 
grounds  of  complaint,  and  also  stating  the  particular  charges 
which  are  alleged  to  be  erroneous.  When  the  petition  comes  be- 
fore the  Court,  if  the  grounds  of  complaint  appear  to  be  suflBcient, 
it  is  usual  for  the  Court  itself  to  examine  and  decide  upon  the 
items,  but  this  is  not  an  universal  course  of  proceeding,  it  being 
quite  open  to  the  Court  to  give  the  leave  which  is  asked  to  file 
exceptions,  and  to  leave  those  exceptions  to  the  ordinary  course 
of  inquiry  and  determination.^ 

Again,  Avith  respect  to  those  reports  which  are  made  in  conse- 
quence of  interlocutory  applications,  and  confirmed  absolutely  by 
motion  or  petition,  they  can  only  be  objected  to  at  the  hearing  of 
the  petition  to  confirm  them,  or  upon  a  petition  presented  for  the 
express  purpose  of  having  it  referred  back  to  the  Master  to  review 
his  report.  Such  a  petition  is  in  the  nature  of  exceptions  to  the 
report,  and  Sir  J.  Wigram  V.  C,  in  the  case  of  Ottey  v.  Pensam^ 
has  decided  that  the  same  rule  prevails  with  respect  to  such  a 
petition  as  prevails  in  the  case  of  ordinary  exceptions  to  the  Mas- 
ter's report;  namely,'  that  no  party  can  present  such  a  petition 
unless  he  has  previously  carried  in  objections  to  the  draft  of  the 
report. 

Lastly,  as  to  all  reports  made  under  decrees,  and  which  are  con- 
firmed by  orders  nisi  and  absolute,  any  party  who  is  interested  in 
the  motion,  and  who  has  previously  carried  objections  into  the 
Master's  office,  may  file  exceptions  to  them,  and  thereby  subject 
them  to  the  review  of  the  Court. 

Where  the  Master,  by  his  report,  states  all  the  facts  correctly, 
but  is  mistaken  as  to  the  legal  consequences  of  those  facts,  it  is 
not  necessary  for  the  party  dissatisfied  with  the  Master's  finding, 
to  except  to  the  report,  as  the  question  decided  by  the  Master 
may  be  opened  upon  further  directions  without  exceptions.^  So 
where  facts  are  so  clearly  stated  in  a  report  as  necessarily  to  in- 
volve a  particular  consequence,  it  is  for  the  Court  to  act  upon  the 


1  In  re  Congreve,  4  Beav.  88;  Pitt  v. 
Mackreth,  3  Bro.  C.  C.  321;  and  see 
Lucas  V.  Temple,  9  Ve«.  399;  overruling  a 
distinction  tiiken  in  Holbccken.  Svlvester, 
6  Ves.  417;  see  h1-o,  Purcell  w  M'Namava, 
12  Ves.  170;  Ponton  v.  Crickett,  3  Mad. 
496. — N.  B.  The  petition  usually  prays 
tliat  the  party  presenting  it  may  be  at 
liberty  to  except,  Pitt  v.  Mackretli,  ubi 
supra;  and  the  Court,  upon  hearing  the 


petition,  usunlh'  refers  it  to  the  ^Master  to 
review  his  repnrt,  without  imposing  upon 
the  applicunt  tlie  necessity  of  filing  excep- 
tions. See  Richards  v.  The  Morris  Canal, 
&c.  Co  ,  3  Green  Ch.  428. 

2  1  Hare,  322. 

S  Adams  v.  Claxton,  6  Ves.  226 ;  post, 
1314,  note;  see  Branger  v.  Chevalier,  9 
Cal.  353. 
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facts  so  reported,  and  it  will  not  be  a  proper  ground  of  exception 
that  the  Master  has  omitted  to  point  out  the  consequence.^ 

■  With  respect  to  the  class  of  reports  which  require  confirmation, 
it  is  to  be  observed,  that  though  the  rule  is  generally  very  strictly 
adhered  to,  of  not  permitting  exceptions  to  be  filed  where  there 
have  been  no  previous  objections ;  ^  there  are,  neveitheless,  cases 
in  which  the  Court  will  permit  a  departui-e  from  it.  Thus,  if  it 
has  been  owing  to  accident  or  surprise  that  the  objections  have 
not  been  cariied  in,  as  where  the  clerk  in  Court  omitted  to  give 
the  solicitor  notice  of  the  warrant  to  sign  the  rej^ort,  the  Court 
permitted  exceptions  to  be  filed.^  So  where  the  solicitor  swore, 
by  his  aflfida,vit,  that  he  had  neglected  to  carry  in  objections,  be- 
cause he  was  not  aware  that  it  was  necessary  to  take  objections  to 
the  report  in  the  dj-aft,  in  order  to  enable  him,  on  behalf  of  his 
clients,  to  file  exceptions,  an  order  to  permit  his  filing  exceptions 
was  made,  although  the  Master's  report  had  been  confirmed  nisi.'^ 
In  Vallence  v.  Weldon,^  upon  an  application  to  take  exceptions  to 
a  report,  although  no  objections  had  been  carried  in  to  the  draft, 
Sir  Thomas  Clarke  M.  R.  referred  it  to  the  Master  to  review  his 
report,  in  order  that  the  parties  might  have  an  oj^portunity  of 
taking  exceptions  to  it.*^ 

All  parties  to  the  record  who  are  interested  in  the  matter  in 
question  may  take  exceptions  to  the  rejDort,  and  where  there  are 
several  sets  of  parties,  appearing  by  diflerent  solicitors,  they  may, 
if  they  are  not  disposed  to  join,  each  take  exceptions,  although 
their  grounds  of  exception  are  the  same.''  Creditors,  too,  who 
have  established  their  claims  before  the  Master,  are  permitted  to 
except  to  the  report,  although  not  parties  to  the  suit ;  ^  so,  also, 
are  creditors  who  have  preferred  their  claims,  but  have  been 
rejected  by  the  Master;^  it  is  necessary,  however,  before  they  do 
so,  that  they  should  obtain  the  i^ermission  of  the  Court,  which 
they  may  do  upon  motion  of  course,  or  petition  at  the  Rolls.^° 


Ch.  XXIX. 

§1- 


Permitted 
though  there 
have  been  no 
objections  to 
draft. 


By  whom 
they  may  be 
taken. 


]May  be  taken 
by  persons 
not  parties; 

but  previous 
order  neces- 
sary. 


1  Bick  V.  Motly,  2  .M.  &  K.  312. 

2  I3y  the  English  practice,  exceptions  to 
the  accounts  of  a  Receiver  as  stated  by  a 
Master,  should  be  t;ikeii  before  the  Master 
wliile  the  account  is  in  his  possession,  and 
before  lie  makes  his  report.  This  practice 
ha-5  been  genenilly  acted  on  in  New  Jer- 
sey; and  it  is  said  to  be  beneficial,  and  one 
that  might  be  safely  pursued  in  all  ordi- 
nary cases.  But  tlieie  has  been  no  actual 
recognition  of  the  rule,  except  in  cases 
■where  a  draft  of  the  account  was  served, 
and  the  party  omitted  to  make  any  excep- 
tions or  suL'gest  any  alteiations  to  the 
Master.  Mechanics'  Bank  of  Phil.  v.  Bank 
of  New  Brunswick,  2  ijreen  Ch.  437. 

3  Bowker  v.  Nickson,  3  Mad.  439;  see 
Foote  V.  Van  Haust,  1  Hill  Cli.  Ib5;  I'otts 
V.  Trotter,  2  Dev.  Ch.  2S1. 


*  Penningtiin  v.  Lord  Muncaster,  1 
Mad.  155. 

6  1  Dick.  290;  1  Mad.  340,  nolis,  S.  C.;. 
see  also  Wood  v.  Lambirth,  9  Sim.  195. 

6  Exceptions  to  a  report  upon  reference 
to  take  an  account  are  unnecessary  when 
the  Master  assigns  un-atistactory  reasons 
for  his  conclusions.  Hooks  v.  Sellers,  Uev. 
Eq.  61. 

■^  Trezevant  v.  Eraser,  MS.,  11th  Jan., 
1836. 

8  Wilson  V.  Wilson,  2  Moll.  328. 

9  See  Mechanics'  Bank  of  Phil.  v.  Bank 
of  New  Brunswick,  2  Green  VA\.  437. 

It*  Notice  should  be  given  of  an  applica- 
tion on  behall  of  the  creditors  for  leave  to 
file  exceptions  to  the  Master's  rejiort.  An 
order  for  leave  to  hie  exceptions,  made 
without  notice,  was  discharged,  in  Richards 
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Ch.  XXIX. 

§1- 


Where  omis- 
sion to  carry 
in  objections, 
a  special  order 
is  necessary. 


Persons  who 
have  obtained 
leave  to  at- 
tend proceed- 


When  to  be 
taken. 

Where  report 
does  not 
require  con- 
firmation. 


The  same  thing  may  be  done  by  persons  claiming  as  next  of 
kin,  whose  claims  have  been  disallowed  by  the  Master,^  or  by  a 
purchaser  under  a  decree  for  sale  in  the  Master's  office.^ 

But  although  in  the  case  of  persons  claiming  as  creditors,  or  as 
next  of  kin,  or  of  purchasers,  liberty  to  except  to  the  Master's 
rejiort  may  be  granted,  upon  petition  or  motion  of  course,  the  case 
is  not  so  Avith  respect  to  persons  who,  whether  parties  to  the  smt 
or  claimants  under  the  decree,  have  omitted  to  carry  in  objections 
to  the  draft ;  ^  such  persons,  if  they  wish  for  the  indulgence  of  the 
Court,  must  obtain  it  by  means  of  a  special  application,  supported 
by  affidavit,  accounting  for  their  omission  in  not  complying  with 
the  rules  of  the  Court ;  *  and,  from  what  occurred  in  Vallence  v. 
Weldon,^  it  may  be  collected,  that  such  application  should  be 
made  by  motion  and  not  by  petition. 

It  may  be  mentioned  here,  that  in  Taylor  v.  D'Egville,^  it  was 
held  by  the  V.  C.  of  England  that  persons  who  were  not  parties  to 
the  suit,  but  who  had  obtained  leave  to  attend  the  proceedings  in 
the  Master's  office,  could  not  except  to  the  report,  unless  they 
presented  their  petition  stating  their  objections,  and  praying  for 
leave  to  except. 

Exceptions  to  a  Master's  report  should  not  be  taken  till  the  re- 
port has'  been  filed ;  "^  afterwards,  where  the  report  is  one  which 
does  not  require  confirmation,  no  time  should  be  lost  in  filing 
them,  and  serving  the  order  to  set  them  down,  before  any  step  is 
taken  upon  the  report ;  otherwise  the  excepting  party  may  be  pre- 
cluded from  the  benefit  of  his  exceptions ;  thus,  in  cases  of  excep- 
tions to  reports  on  the  insufficiency  of  answers,  care  should  be 
taken  to  file  the  exceptions  to  the  Master's  report  and  to  get  the 
exceptions  set  down  with  the  usual  formalities,  before  a  suhpoRiia 
has  been  issued  for  costs,  or  before  the  defendant  puts  in  a  further 
answer.* 


V.  The  Morris  Canal,  &c.  Co.,  3  Green 
Ch.  (N.  J.)  428;  see  Mechanics'  Bank  of 
Phil.  V.  Bank  ot  New  Brunswick,  supra. 

1  Walker  v.  VVingfield,  Reg.  Lib.,  1809, 
B.  fo.  10,  cited  ibid. 

2  Ker  V.  Cloberry,  Reg.  Lib.,  1812,  A., 
734,  cited  ibid. 

3  Under  the  present  English  practice  of 
proceedings  in  tlie  Judges'  Chambers, 
after  the  certificate  of  the  Chief  Clerk  has 
been  signed  and  adopted  by  the  Judge, 
and  filed,  it  is,  unless  discharged  or  varied, 
binding  on  all  the  parties  to  the  proceed- 
ings; and  it  cannot  be  objected  to  by  any 
person  who  has  not  duly  applied  to  liave 
it  varied  or  discharged.  15  &  16  Vic. 
c.  80,  §  34;  Smith  v.  Armstrong,  6  De  G., 
M.  &  G.  150,  153,  154;  Howell  v.  Keiglit- 
lev,  8  De  G.,  M.  &  G.  325;  2  Jur.  N.  S. 
45"5 ;  Jaquet  v.  Jaquet,  7  W.  R.  643,  M.  R. ; 
Lambe  v.  Orton,  6  Jur.  N.  S.  61;   S.  C. 


nom.  Lamb  v.  Orton,  8  W.  R.  Ill,  V.  C. 
K  ;  Aspinwall  v.  Bourne,  29   Beav.  462; 
Leigh  V.  Turner,  14  W.  R.  361,  M.  R. 
i  See  Potts  V.  Trotter,  2  Dev.  Ch.  281. 

5  1  Dick.  290;  Amb.  126,  S.  C 

6  7  Sim.  445. 

7  2  Smith,  390,  3d  ed.  In  the  United 
States  Courts  the  parties  have  one  month 
from  the  time  of  tiling  the  report,  to  file 
exceptions  thereto;  ami  if  no  exceptions 
are  within  that  period  tiled  bj' either  party, 
the  report  shall  stand  confirmed  on  the 
next  rule  d;iy  after  the  month  is  exp  red. 
If  exceptions  are  filed,  they  shall  stand 
for  hearing  betore  the  Court,  if  the  Court 
is  then  in  session,  or  if  not,  then  at  the 
next  sitting  of  the  Court  which  shall  be 
held  thereafter  by  adjournment  or  other- 
wise.    Equity  Rule,  83. 

8  There  is  no  precise  time  for  filing 
exceptions  to  the  report  of  a  Master  on  the 
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In  the  case  of  Holmes  v.  The  Corporation  of  Arundel,^  it  was 
decided  that  by  taking  proceedings  in  the  Master's  office  to  ex- 
punge matters  reported  by  the  Master  to  be  impertinent,  a  party 
adopts  the  report  altogether,  and  cannot  afterwards,  unless  by  the 
special  leave  of  the  Court,  except  to  it. 

In  the  case  of  exceptions  to  a  Master's  report  on  impertinence, 
the  exceptions  ought  to  be  filed,  and  the  order  to  set  them  down 
served,  before  the  impertinent  matter  has  been  expunged.  In 
like  manner,  in  all  cases  where  the  report  of  the  Master  is  to 
serve  as  the  foundation  for  a  Sergeant-at-arms,  or  for  a  commit- 
ment, or  other  process  of  contempt,  the  exceptions  to  the  Master's 
report  should  be  filed,  and  the  order  for  setting  them  down  served, 
before  the  order  nisi  for  issuing  the  process,  has  been  made  abso- 
lute ;  as,  after  an  order  7iisi  for  a  Sergeant-at-arms,  or  for  a  com- 
mitment or  other  process,  has  been  made  absolute,  the  party 
against  whom  it  has  been  issued  being  in  contempt,  will  not  be 
in  a  situation  to  obtain  an  order  for  setting  down  the  exceptions ; 
or,  if  he  does  obtain  such  an  order,  will  be  liable  to  have  it  dis- 
charged. It  is  to  be  recollected  that  the  rule  which  has  been 
before  laid  down,^  with  regard  to  those  exceptions  to  a  Master's 
report  which  requires  confirmation,  applies  equally  to  exceptions 
to  reports  which  do '  not  require  it ;  and  that  the  only  effectual 
way,  in  the  latter  case,  as  well  as  in  the  former,  to  render  excep- 
tions available  to  suspend  further  proceedings  upon  the  report,  is, 
not  only  to  file  the  exceptions  and  pay  the  deposit,  but  to  obtain 
an  order  to  set  them  down,  and  serve  such  order  upon  the  other 
party,  it  being  by  means  of  such  service  only  that  the  fact  of  the 
exceptions  having  been  filed,  is  regularly  brought  to  the  knowledge 
of  the  party  procuring  the  report.^ 

With  respect  to  exceptions  to  reports  that  require  confirmation, 
the  proper  time  for  filing  exceptions  to  them,  is  after  service  of 
the  order  for  confirming  them  nisi^  and  before  such  order  is  made 
absolute ;  and  it  is  to  be  recollected,  that,  even  where  the  party 
who  intends  to  except,  is  the  person  taking  the  report  and  having 
the  conduct  of  the  cause,  it  is  right  that  he  should,  before  filing 
his  exceptions,  obtain  and  serve  the  order  for  confirming  the 
report  nisi,  and  that  his  right  to  except  will  not  be  thereby  preju- 
diced.* 

But  although  the  Court  is,  in  general,  very  strict  in  requiring 
that  parties  intending  to  except  to  the  Master's  report  should  file 
their  exceptions,  and  serve  the  order  for  setting  them  down,  before 


Ch.  XXIX. 

§1- 


Order  to  set 
examination 
down  must  be 
obtained  and 
served. 


To  reports 
which  require 
confirmation. 


After  report 
has  been 
confirmed 
absolute. 


insufficiency  of  the  answer,  as  it  does  not 
require  confirmution.     Myers  v.  Bradford, 
4  John.  Ch.  434. 
1  3  Beav.  303. 


2  Ante,  p.  1309. 

8  See  Stafllord  v.  Rogers,  1  Hopk.  98. 

4  Ante,  p.  1309. 
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Ch.  XXIX. 

§1- 


Rarely  per- 
mitted. 


Second  ex- 
ceptions 
allowed  after 
first  disposed 
of; 


but  under 
very  special 
circumstan- 
ces. 


the  report  is  made  absolute,*  and  wall  even  order  exceptions  filed 
afterwards  to  be  taken  off  the  file,'-  there  are  cases  in  which, 
under  particular  circumstances,  it  will  relax  from  its  rule,  and 
permit  exceptions  to  be  filed  after  the  report  has  been  absolutely 
confirmed.^ 

The  cases,  however,  where  this  has  been  done,  are  very  rare,  and 
the  granting  or  not  granting  liberty  to  except  after  the  report  has 
been  confirmed,  is  entirely  discretionary  in  the  Court.* 

It  may  be  mentioned  here,  that,  in  Hawkins  v.  Day^^  an  appli- 
cation was  made  to  Lord  Hardwicke,  for  liberty  to  the  party  to 
take  exceptions  to  the  Master's  report  notwithstanding  another  set 
of  exceptions  had  been  taken  and  disposed  of  upon  argument,  and 
the  report  confirmed.  It  appeared  that  there  had  been  great  neg- 
lect of  the  interest  of  the  petitioners,  who  were  the  representa- 
tives of  an  accounting  party  and  resided  at  Bristol,  and  employed 
a  solicitor  at  Bristol,  who  again  employed  an  agent  in  London  to 
defend  their  cause,  and  that  it  was  not  until  after  the  first  excep- 
tions had  been  heard  and  disposed  of,  that  the  applicants  got  a 
sight  of  the  Master's  report,  and  of  such  schedules  thereto  as  re- 
lated to  the  claim  against  them,  and  then  found,  to  their  very 
great  surprise,  many  plain  mistakes  therein  to  their  prejudice, 
which  were  not  discovered  or  excepted  to ;  under  these  circum- 
stances, the  Lord  Chancellor  was  of  opinion  that  it  was  reason- 
able that  the  petitioners  should,  upon  certain  conditions,  which  he 
prescribed,  have  liberty  to  re-argue  the  exceptions  formerly  taken 
to  the  Master's  report,  and  to  take  new  exceptions  relating  to  the 
matters  complained  of  in  their  petition,  to  come  on  to  be  argued 
at  the  same  time.  The  result  of  this  decision,  however,  was  that, 
upon  the  counsel  for  the  plaintifls  desiring,  for  the  sake  of  de- 
sjiatch,  to  avoid  such  circuity  and  the  delay  and  expense  which 
would  be  occasioned  thereby,  his  Lordship  ordered  that,  upon  the 
applicants  giving  their  own  recognizance,  within  a  fortnight  from 
that  time,  in  the  penalty  of  2UUU/.,  with  a  condition  to  pay  such 
sum  of  money,  if  any,  as  should  be  found  due  fi-om  them,  upon 
the  balance  of  the  account  directed  by  the  decree,  to  such  parties 
to  whom  the  same  should  be  found  due,  together  with  interest  for 
the  same  from  that  day,  and  paying  to  the  plaintiffs  such  costs  as 


1  Plunkett  V.  Lewis,  12  Sim.  279. 

2  Sterling  v.  Tliompson,  Coop.  271. 

3  .See  Allen  v.  Allen,  1  Ditk.  362;  1 
Swanst.  157.  n.  S.  C  ;  Hawkins  v.  Dav,  1 
Ves.  l^y;  1  Swanst.  158,  S.  C  ;  and  Belt's 
Supp.  to  Ves.  106,  S.  C;  see  also  Mon- 
tara  v.  Hall  L.  J.,  Vol.  IV.  N.  S.  53. 

^  See  Earl  of  IJatli  v.  Earl  of  Bradford, 
2  Ves.  587;  see  Smith  v.  Smith,  4  John. 
Ch.  445;  Slee  v.  Bloom,  7  John.  Ch.  137. 
The  Court  has  power  to  open  the  report  of 
a  Master  after  confirmation,  to  correct  any 


manifest  error  therein:  Cochrane  Lj-nch, 
1  Bailej'  Ch.  514;  although  iio  oLijection 
was  taken  to  it:  Levert  v.  IJedwoiid,  9 
Porter  (Ala),  79;  Hooks  v.  Sellers,  1  Uev. 
Ch.  61.  A  report  which  is  objectionuble 
on  its  face,  may  be  objected  to  at  the 
hearing,  although  no  oiijection  had  pre- 
viously been  taken.  White  v.  Johnson,  2 
Munf."2.35;  ante,  1310. 

5  1  Ves.  189;  see  the  report  of  the  same 
case  in  1  Swanst.  158,  n. 
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they  had  been  put  to  by  taking  out  the  Master's  last  report,  so  far    Ch.  XXIX. 

as  the  same  related  to  the  account  of  the  personal  estate,  and  the   • ^, 

administration  thereof,  and  the  costs  subsequent  thereto,  so  far  as 
related,  &c.,  and  the  costs  of  that  appUcation  to  the  Court,  and 
within  a  week  after  the  taxation  or  settling  thereof;  that  the  con- 
firmation of  the  said  report  should  be  so  far  opened  as  related  to 
the  account  of  the  said  personal  estate  and  administration  thereof, 
and  that  it  should  be  referred  back  to  the  Master  to  review  that 
part  of  the  said  report.-^ 

The  form  of  exceptions  to  a  Master's  report  is  in  all  cases  nearly  Form  of  ex- 
the  same ;  the  nature  of  them,  in  cases  of  insufficiency  or  imper-  ^^^  '""*' 
tinence,  has  been  already  pointed  out,  and  the  same  rules  are 
generally  applicable  to  all  exceptions  to  reports.  It  has  been  held 
that  where  one  general  exception  is  taken  to  a  report  including 
several  distinct  matters,  and  the  report  appears  right  in  any  one 
instance,  the  exception  will  be  overruled.^  But  in  Hoare  v.  John- 
stone^ Lord  Cottenham  laid  it  down  as  clear,  that  an  exception 
may  be  allowed  in  part,  unless  it  was  so  specially  framed  as  to 
prevent  it.* 

It  seems  that  formerly,  the  method  of  taking  exceptions  to  the  to  report,  aa 
Master's  report,  upon  a  reference  as  to  title,  was  generally  "  for 
that  the  Master  had  certified  that  the  plaintiff  could  make  a  good 
title,  whereas  he  ought  to  have  certified  that  he  could  not  make  a 
good  title,"  but  that  the  present  course  is,  to  state  the  ground  of 
objection  to  the  title,  in  the  exceptions.  Such  course,  however, 
has  only  been  adopted  for  convenience,  so  that  if  there  is  any  sub- 
stantial objection  to  the  title  which  is  not  stated  in  the  exception, 

1  See  Belt's  Sup.  to  Ves.  106,  S.  C.  items   of  charges,    he   must    specify    the 

2  Hodties  r.  Salomons,  1  Cox,  249;  and  specific  charges  of  which  he  complains, 
see  Pearson  v.  Knapp,  1  M.  &  K  312;  He  cannot,  by  a  general  exception,  impose 
Franklin  v.  Keeler,  4  Paige,  382;  Nolile  v.  the  burden  upon  the  Court  of  exiimining 
Wilson,  1  Paige,  164;  Chandler  v.  Pettit,  every  item  in  the  account  to  detect  the 
1  Paige!,  427 ;  O'Fieilly  v.  Brady,  28  Ala.  error.  Halcomb  v.  Halcorab,  3  Stockt. 
530;  Brimtley  v.  Gunn,  29  Ala. '389;  Ash-  (N-'J  )  281.  Keguhirly,  when  either  party 
mead  v.  Colby,  26  Conn.  287.  The  Court  intends  to  object  to  the  allowance  of  any 
will  not  notice  any  exceptions  to  a  JIas-  item  in  the  account  taken  and  returned  by 
ter's  report,  except  those  that  point  to  tlie  the  Master,  he  should  file  his  exceptions 
particular  item  or  n)atter  objected  to.  to  the  blaster's  report,  specilving  the  items 
Foster  v.  Gressett,  29  Ala.  393;  Royall  v.  objected  to,  and  the  grounds  of  objection. 
McKenzie,  25  Ala.  363.  So,  where  there  On  hearing,  it  is  not  the  dutj'  of  the 
is  a  general  objection  to  the  admission  of  Chancellor,  to  examine  items  not  thus 
evidence,  a  part  of  which  is,  and  a  part  of  excepted  to.  Smallej'  v.  Corliss,  37  Vt. 
which  is  not,  admissible,  but  the  inadmis-  486,  492.  "  In  this  case,"  Poland  C.  .1. 
sible  part  is  not  pointed  out,  the  report  is  observed,  "no  written  exceptions  were 
not  objectionable  which  shows  that  the  filed,  but  at  the  hearing  before  the  Chan- 
whole  was  admitted.  Ashmead  v.  Colby,  eel  lor,  each  party  excepted  oralh' to  such 
26  Conn.  287,  308,  309.  allowances  as  the  Master  had  made  which 

8  4  M.  &  C.  127.  he  was  dissatisfied  with,  and  all  these 
*  Brantley  V.  Gunn,  29  Ala.  387.  In  exceptions  were  stated  in  the  Chancellor's 
exceptions  to  a  Master's  report,  a  general  decree.  The  Chancellor  was  not  bound  to 
assignment  of  errors  is  insufficient,  unless  examine  any  itrms  that  were  not  thus 
specific  errors  are  shown.  Dexter  v.  excepted  to,  and  on  appeal  from  his  de- 
Arnold,  2  Sumner,  108;  White  v.  Hamp-  cree,  the  hearing  must  have  the  same 
ton,  10  Iowa,  238.  Where  a  par;y  excepts  liinitation."  Ibid.;  see  Reed  v.  Jones,  15 
to  an  account  which  contains  a  number  <  f  Wis.  40. 
VOL.  II.  23 
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Must  be  in 
conformity 
with  objec- 
tion. 


Signature  of 
counsel. 


Before  what 
Judge. 


At  the  same 
time  with 
further  direc- 
tions. 


the  party  is  not  precluded  from  arguing  it.^  Where,  however,  an 
exception  to  a  report  not  only  states  that  the  Master  ought  not  to 
haA^e  reported  as  he  has  done,  but  suggests  what  he  ought  to  have 
found,  the  Court,  in  allowing  the  exception,  and  refen-ing  it  back 
to  the  Master,-  does  not  adopt  the  conclusion  suggested  in  the 
exception,  but  leaves  the  whole  subject  of  the  reference  to  be  con- 
sidered by  the  Master,  either  upon  the  old  evidence,  or  upon  fui- 
ther  evidence  which  may  be  brought  before  him.^ 

When  the  exceptions  are  taken,  after  objections  have  been  car- 
ried in  to  the  draft  report  and  disallowed,  the  exceptions  should 
be  in  conformity  with  the  objections,  and,  though  different  in 
form,  they  must  be  substantially  the  same.^  The  practice,  gen- 
erally, is  to  prepare  the  objections  in  the  form  of  the  intended 
exceptions,  and  to  convert  them  afterwards  into  exceptions.* 

Exceptions  are  usually  prepared  and  must  be  signed  by  counsel. 

It  is  to  be  recollected,  that  in  order  to  render  exceptions  avail- 
able to  suspend  the  confirmation  of  the  report,^  or  any  proceed- 
ing upon  a  certificate,^  the  order  for  setting  them  down  should 
be  entered  and  served. 

Every  exception  or  set  of  exceptions  taken  to  any  report,  made 
by  a  Master,  in  pursuance  of  a  decree  or  order  of  reference  (not 
being  an  order  obtained  as  of  course),  made  by  the  Lord  Chan- 
cellor or  a  Vice-Chancellor,  must  be  set  down  to  be  heard  before 
the  Lord  Chancellor,''  and  shall  not  without  special  order  of  the 
Lord  Chancellor,  be  set  down  to  be  heard  before  the  Master  of 
the  Rolls  ;  ^  and  eveiy  exception,  &c.,  taken  to  any  report,  made 
pursuant  to  a  decree  or  order  of  reference  (not  being  an  order 
obtained  as  of  course),  made  by  the  Master  of  the  Rolls,  must  be 
set  down  to  be  heard  before  the  Master  of  the  Rolls,  and  shall  not 
otherwise  than  for  the  purpose  of  reliearing,  be  set  down  to  be 
heard  before  the  Lord  Chancellor.^ 

A  plaintiff  may  set  down  exceptions  to  the  report  at  the  same 
time  that  he  sets  down  the  cause  to  be  heard  upon  further  direc- 
tions.-^° 


1  Abell  V.  Heathcote.  4  Bro.  C.  C.  278- 
283. 

2  Livesey  v.  Livesey,  10  Sim.  331;  and 
see  Twvford  v.  Traiil,  3  M.  &  C.  645. 

3  BaMard  v.  White,  2  Hare,  158;  ante, 
1305,  note. 

4  Exceptions  are  in  the  nature  of  special 
demurrers,  and  the  partj-  objecting  must 
point  out  tlie  error;  otherwise  the  part  not 
excepted  to  will  be  taken  as  admitted. 
Wilkes  V.  Rogers,  6  John.  666;  Story  v. 
Livingston,  13  Peters,  359;  O'Reilly  v. 
Brady,  28  Ala.  530;  Smalley  v.  Corliss, 
37  Vt.  486,  492;  Foster  v.  Goddard,  1 
Black  U.  S.  506.  Where  several  excep- 
tions to  an  answer  are  allowed   by  the 


Master,  and  the  defendant  takes  one  gen- 
eral exceptinn  to  the  report,  that  excep>- 
tion  will  be  overruled,  if  any  of  the 
exceptions  to  the  answer  are  well  taken. 
Candler  v  Pettit,  1  Paige,  427;  Franklin 
V.  Keeler,  4  False,  382;  Noble  v.  Wil<on, 
1  Paige,  164;  Higbee  v.  Brown,  1  Barb. 
Ch.  320. 

5  Jb.   1310. 

6  lb.  1314. 

"  The  particular  Vice-Chancellor  before 
whom  thej'  are  to  be  heard,  is  determined 
by  the  5th  Order  of  November,  1841. 

8  6th  Order  of  the  5th  of  Jlav,  1837. 

9  10th  Order  of  the  5th  of  May,  1837. 
w  Yeo  V.  Frere,  5  Ves.  424. 
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"When  exceptions  to  a  report  have  been  set  down,  they  are  ar- 
gued and  disposed  of  in  the  manner  ah-eady  described ;  ^  it  may 
be  mentioned,  however,  that  the  counsel  of  all  parties  interested 
in  the  report,  are  allowed  to  be  heard  in  support  of  the  report, 
and  against  the  allowance  of  the  exceptions :  but  only  the  except- 
ant's counsel  can  be  heard  in  support  of  the  exceptions.^  It  may 
also  be  mentioned,  that,  upon  hearing  exceptions  to  a  Master's 
report,  you  cannot  read  affidavits  made  subsequent  to  it,*  or  any 
evidence  which  was  not  before  the  Master  when  he  made  the  re- 
port.* In  Bidifer  v.  O'Brien^  where  it  was  admitted,  on  the  argu- 
ment of  the  exceptions,  that  there  was  no  sufficient  evidence  be- 
fore the  Master  to  warrant  a  different  finding  by  the  Master,  but 
it  was  contended,  that  additional  evidence,  which  had  been  since 
procured,  was  admissible  to  show  that  the  report  was  incorrect ; 
Sir  J.  Leach  V.  C.  would  not  permit  any  argument  upon  the 
evidence  which  was  not  before  the  Master,  and,  on  oveiTuling  the 
exception,  refused  to  direct  the  Master  to  receive  the  additional 
evidence,  but  allowed  the  matter  to  go  back  to  the  Master,  with 
an  intimation,  that,  if  he  refused  to  receive  the  additional  evidence, 


Ch.  XXIX. 

§1- 
Argument. 


No  evidence 
read  upon  the 
hearing,  but 
what  was 
before  the 
Master. 


Reference 
back  to  Mas- 
ter to  review 
his  report 
upon  ad- 
ditional evi- 
dence. 


1  Upon  the  hearing  of  exceptions  to  the 
report,  the  party  excepting  must  confii.e 
himself  to  the  exceptions,  and  will  not  be 
allowed  to  go  intQ  a  new  case.  The  Court 
acting  merely  in  revision  of  the  report, 
cannot  entertititi  an  objection  raised  on 
an  extrinsic  ground.  Kilbee  v.  Sneyd,  2 
MoUov,  239;  Pingree  v.  Coffin,  12  Gray 
288,315. 

2  2  Smith,  376;  .Jaquet  v.  Jaquet,  7  \V. 
R  543,  M.  R. 

3  Davis  VI.  Davis,  2  Atk.  21. 

4  Fleming  v.  East,  Kay  Ap.  52;  Re, 
Hooper,  Baylis  w.  Watkins,  9  Jur.  N  S. 
570,  V.  G  S.;  and  see  Uawkins  v.  Mor- 
ton, 10  W.  R  339.  V.  C.  W.;  Re.  Read, 
Pierce  v.  Hammond,  10  L.  T.  N.  S.  261, 
V.  C.  S.;  see  White  v.  Tlie  Okisco  Co  ,  3 
Md.  Ch.  Dec.  214.  Exceptions  to  the 
Master's  report  must  be  founded  on  the 
facts  stated  in  the  report,  or  in  the  accom- 
panying documents  and  t'rools.  Dexter 
V.  Arnold,  2  Sumner,  108;  Harding  v. 
Handy,  11  Wheat.  103;  Rennell  v.  Kim- 
ball, 5  Allen,  356;  Widte  ■«.  Hampton,  10 
Iowa,  328. 

Upon  exceptions  to  the  report  of  a  Mas- 
ter, in  which  the  evidence  is  not  reported 
in  detail,  the  Court  will  not  revise  his  con- 
clusions in  matters  of  fact,  nor  recommit 
his  report  for  the  purpose  of  having  the 
evidence  reported  upon  which  sucli  con- 
clusions were  bised,  if  no  request  to  that 
effect  w;is  made  betbre  the  jNIuster.  Sp:;r- 
hawk  1).  Wills,  5  Gray,  423;  see  Ashmead 
V.  Colby,  26  Ccmn.  2b7;  Holabird  v.  Burr, 
17  Conn.  563.  Where  a  matter  of  fact  is 
urged  against  the  acceptance  of  the  report 
of  a  Master,  but  no  evidence  of  it  is  pre- 


sented to  the  Court,  the  decision  of  the 
presiili  g  Judge  in  accepting  the  report, 
is  not  suliject  to  exceptions;  as  that  the 
Master  had  expressed  feelings  of  hostility 
to  the  party  objecting;  or  that  he  had 
mnde  certain  mistakes  in  estimating  the 
damages.  State  v.  Mclntyre,  53  Maine, 
214. 

If  the  evidence  is  reported  by  the  Mas- 
ter, it  is  competent  for  the  Court  to  tind 
the  facts  and  make  a  decree  thereon  Mc- 
Henry  v.  Moore,  5  C;il.  90;  Tiiylur  y. 
Read,  4  Paige,  561;  see  Kn;ipp  u  White, 
23  Conn.  529;  .lackson  v.  Jackson,  2 
Green  Ch.  96. 

Where  numerous  exceptions  were  taken 
to  a  Master's  report,  and  tlie  party  except- 
ing applied  for  an  order  on  the  Master  to 
furnish  certified  copies  of  the  minutes  and 
testimony  taken  in  the  case  before  a  former 
Master,  since  deceased,  and  before  himself, 
as  the  same  weie  in  his  possession,  and 
of  all  notes  and  memorandums  made  upon 
the  testimony  by  tlie  Master,  and  all  the 
vouchers  proiluced  in  evidence  before  liiin, 
relative  to  the  matters  of  charge  and  dis- 
charge in  taking  the  account,  the  Court, 
on  account  of  the  difficulty  ol  specifying 
the  particular  parts  of  the  testimony 
wanted,  granted  the  motion,  with  the  con- 
dition, which  was  considered  essential 
and  sufficient  to  prevent  abuse,  that  tlie 
expense  of  returning  such  parts  of  the 
testimony  as  should  not  be  found  neces- 
sary to  support  the  exceptions,  should,  iu 
any  event,  be  paid  by  the  party  at  whose 
request  they  were  returned.  Jafpies  v. 
Methodist  Epis.  Church,  2  John.  Cli.  543. 

5  3  Mad.  44. 
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Oh.  XXIX. 

§1- 

^\'llere  party 
excepting  has 
omitted  to 
lay  important 
evidence  be- 
fore the 
Master. 


As  to  reading 
parts  of  an- 
swer, not  read 
before  Mas- 
ter. 

Specific  ob- 
jection to  be 
made  to  Mas- 
ter's rejection 
of  evidence. 
No  order  up- 
on exceptions 
inconsistent 
with  decree. 


Effect  of 
overruling. 


Allowance  of. 


the  exceptant  might  make  a  distinct  motion  that  he  should  be 
ordei-ed  to  receive  it.-^ 

Where  it  appears  upon  the  hearing  of  the  exceptions,  that  the 
excepting  party  did  not  lay  a  material  piece  of  evidence  before  the 
Master,  which  he  had  then  in  his  power,  and  that  the  error  in 
the  Master's  report  was  owing  to  such  omission,  the  Court  will 
not  direct  the  Master  to  review  his  report  upon  any  other  tenns 
than  the  exceptant's  giving  up  his  deposit.^ 

The  rule  which  precludes  the  reading  of  any  evidence  which 
was  not  before  the  Master,  also  precludes  the  reading  of  any  parts 
of  a  defendant's  answer,  which  were  not  read  in  the  Master's 
office.^ 

It  may  be  mentioned,  that  if  a  Master  improperly  rejects  evi- 
dence which  has  been  tendered  to  him,  it  should  form  a  specific 
subject  of  exception  to  his  rej^ort.* 

It  is  to  be  observed,  that  it  is  not  competent  to  the  Court  upon 
exceptions,  to  make  an  order  which  is  not  quite  consistent  with 
the  original  decree ;  from  the  time  of  the  pronunciation  of  the 
decree,  all  the  subsequent  proceedings  should  be  consistent  "wdth 
it,  and  if,  upon  argument  of  exceptions,  it  appears,  that  the  justice 
of  the  case  cannot  be  got  at  without  an  alteration  of  the  decree,  it 
must  be  reheard.^ 

If,  upon  argument,  or  upon  default  of  the  plaintiff,^  the  excep- 
tions are  overruled,  the  overruling  of  them  has  all  the  effect  of 
confirming  the  report  absolutely,  and  if  the  cause  has  been  set 
down  to  be  heard  upon  further  directions,  to  come  on  at  the  same 
time  with  the  hearing  of  the  exceptions,  the  Court  pi-oceeds  at 
once  to  hear  the  cause  upon  further  directions.'  So  also,  if  the 
exceptions,  or  any  of  them,  are  allowed,  but  it  is  not  necessary  to 
refer  the  report  back  to  the  Master  to  be  reviewed,  the  hearing  of 
the  cause  upon  further  directions  may  be  proceeded  with,  in  the 
same  manner  as  if  the  exceptions  had  been  overruled.^ 

If  the  allowance  of  the  exceptions,  or  any  of  them,  renders  it 
necessary  to  refer  it  back  to  the  Master,  an  order  is  made  referring 


1  On  an  application  to  open  a  Master's 
report  for  the  introduction  of  additional 
evidence,  the  partv  must  show  goud  reason 
why  it  was  not  ottered  before  the  Master. 
Whiteside  v.  PuUiiim,  25  111.  285. 

2  Hedges  t).  Cardonneil,  2Atk.  408;  see 
Mitford  V.  Keynnlds,  1  Phil.  700;  Andrew 
V.  Andrew,  13  .Jur.  400,  V.  C  K.  B. 

3  Kands  r.  Pushman,  6  Sim.  46. 

4  But  see  Ward  v.  Jewttt,  Walk.  Ch. 
45,  where  it  was  held  tlmt  iin  improper 
rejection  of  testimony  is  to  be  corrected 
by  a  motion  to  the  Court  for  an  order 
conipelling  the  Ma-ter  to  receive  the  evi- 
dence, and  not  bj-  excepting  to  his  report. 

5  Per  Lord  Eldon,  in  Brown  v.  De  Tas- 


tet.  .lac.  293;  see  also  E.  I.  Company  v. 
Keighley,  4  Mad.  16. 

6  Kookes  V.  Kookes,  7  Jur.  1104. 

1  2  Smith,  400,  3d  ed. 

8  2  Smith,  400.  3d  ed.  When  a  decree 
directing  an  account  to  be  taken  i>  a  final 
decree,  with  no  equity  reserved,  Mnd  where 
no  further  directions  need  be  given  conse- 
quent upon  the  Master's  report,  sin  error 
made  by  the  Master  can  be  corrected  by 
the  Court,  without  referring  tlie  account 
back  to  him  fvr  a  restatement,  or  setting 
down  tlie  cause  for  a  further  hearing. 
Huston  V.  Cassidy,  1  McCarter  (N.  J.), 
320. 
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Ch.  XXIX. 

§1. 


Deposit  and 
costs. 


it  back  to  the  Master  to  review  his  report,  and  the  reservation  of 
further  directions  and  of  the  costs  of  the  suit  is  continued  until 
after  the  Master  shall  have  made  his  report.^ 

The  same  rules  which  have  already  been  laid  down  with  regard 
to  the  deposit  on  and  the  costs  of  exceptions  to  Masters'  reports 
upon  the  insufficiency  of  answers,  apply  to  the  deposit  on  and  costs 
of  exceptions  to  the  reports  of  Masters  in  general ;  ^  and  it  may 
be  mentioned,  that  where  there  are  several  parties  appealing  by 
different  solicitors,  and  each  takes  exceptions  to  the  report,  and 
the  exceptions  are  allowed,  the  costs  of  all  the  excepting  parties 
will  in  general  be  given  to  them,  although  the  exceptions  are  in 
each  case  the  same.^  It  should  be  recollected,  that  if  the  costs  of 
exceptions  to  a  report  are  not  ordered  to  be  costs  in  the  cause, 
they  cannot  be  allowed  as  such.* 

It  may  be  mentioned,  in  this  place,  that  sometimes,  ujson  the 
argument  of  exceptions,  the  Court  will  think  it  right,  before  it 
comes  to  a  decision,  upon  the  subject-matter  of  the  exception,  to 
send  it  back  to  the  Master  to  supply  some  defect  in  his  report,^  or 
to  make  inquiry  into  some  facts  which  may  be  necessary  to  enable 
the  Court  to  come  to  a  proper  conclusion ;  in  such  cases,  the  Court 
usually  adjourns  the  consideration  of  the  exceptions,  or  of  the  par- 
ticular exception  in  question,  till  after  the  Master  shall  have  made 
the  supplemental  report.  So,  also,  when  the  subject-matter  of  the 
exception  is  a  fact  depending  upon  conflicting  evidence,  the  Court 
will  frequently,  before  it  decides  upon  the  exception,  direct  an 
issue  at  law  to  try  the  disputed  fact,  reserving  the  decision  upon 
the  exception  till  after  the  trial.^  In  all  such  cases,  the  course  of 
the  Court  is  to  postpone  the  consideration  of  the  disposal  of  the 
deposit  paid,  upon  filing  the  exceptions,  and  of  the  costs  till  the 
ultimate  decision  upon  the  exception. 

Review   of  Report. 
Although  the  usual  course  by  which  a  review  of  the  Master's  Review, 
report  is  to  be  procured,  is  by  taking  exceptions  to  it,  there  are   ^as^^*^ 
many  cases  in  which  the  Court  will  direct  the  Master  to  review 


Adjournment 
of  exceptions 
to  allow  Mas- 
ter to  supply- 
defect  in 
report, 


or  to  allow 
the  trial  of  au 
issue. 


1  2  Smith,  400,  3d  ed.;  and  see  Daube- 
ney  V.  Cdf^hlan,  12  Sim.  007.  Upon  the 
allowance  of  an  exception  to  tlie  Master's 
report,  as  to  the  amount  of  damaj^e-?  su*;- 
tained,  the  Court  can  ni'difv  tlie  report 
and  settle  the  amount,  withuut  referrinj^  it 
back  ti>  the  Master.  Taylor  v.  Reed,  4 
Paige,  501. 

'•^  As  to  the  cost  of  persons  excepting, 
who  seek  to  establish  claims,  but  are  not 
parties  to  the  suit,  see  (inte,  p.  1210;  Staf- 
ford V.  Rogers,  1  Hopk.  98. 

3  Trezevant  v.  Fraser,  MSS.,  12th  Jan., 
1836. 

*  2  Smith,  383,  and  see  Wilkius  v.  Ste- 


vens, 1  Y.  &  C.  436.  In  the  United  States 
Courts,  in  order  to  prevent  exceptions  to 
reports  from  being  filed  for  frivolous  caus- 
es, or  for  mere  delay,  the  party,  whose 
exceptioiis  are  overruled,  shall,  for  every 
exception  overruled,  pay  co>ts  to  the  other 
party,  and  for  every  exception  allowed, 
shall  be  entitled  to  cost*,  —  the  co^ts  to  be 
fixed  in  each  ca.se  by  the  Court,  by  a 
standing  rule  of  the  Circuit  Court.  Equity 
Rule,  84. 

6  Sec  Ex  parte  Ciiarter,  2  Cox,  168. 

6  Wilson  V.  Metcalfe,  3  Mad.  45;  see 
also  Gregg  v.  Taylor,  4  Russ.  279. 
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§1- 

Where  report 
has  been  ex- 
cepted to. 


Where  report 
has  not  been 
excepted  to. 


Where  report 
is  founded 
upon  order, 
on  petition. 


Upon  motion. 


After  excep- 
tions disposed 
of. 


After  con- 
firmation. 


his  report  without  requiring  exceptions  to  be  taken ;  ^  or,  if  they 
are  taken,  will  direct  it  to  be  reviewed  upon  grounds  independent 
of  those  laid  by  the  exceptions ;  and  sometimes,  as  we  have  seen, 
the  Court  will  direct  a  Master  to  review  his  report,  in  order  to 
afford  a  party  an  opportunity  for  taking  in  objections  to  the  draft^ 
as  a  foundation  for  exceptions.^ 

A  reference  back  to  the  Master,  to  review  a  report  which  has 
not  been  excepted  to,  may  be  made  upon  the  hearing  for  further 
directions ;  and  is  freqitently  so  made  when  the  Court  is  not  satis- 
fied with  the  Master's  finding,  as  where  the  Master  has  not  found 
sufficient  facts  for  the  Court  to  found  its  judgment  upon.^  So, 
also,  if  the  Master  has  exceeded  his  authority,  it  will  either  direct 
him  to  review  his  report  or  take  no  notice  of  his  finding. 

We  have  seen  before,  that  where  the  report  is  the  consequence 
of  an  order  pronounced  upon  petition,  or  is  upon  the  taxation  of 
costs,  the  Court  will,  if  the  objections  to  the  report  are  not  appar- 
ent upon  the  face  of  it,  entertain  a  petition  to  refer  it  to  the  Mas- 
ter to  review  his  report.* 

In  some  cases,  also,  the  Court  will  direct  a  review  of  the  Mas- 
ter's report,  upon  application  by  motion ;  thus,  where  there  has 
been  some  omission  or  error  in  the  report,  which  would  prevent 
the  matter  being  properly  raised  by  exceptions,  the  Court  has, 
upon  motion,  ordered  the  Master  to  review  his  report,  as  where, 
upon  a  reference  of  an  examination  for  impertinence,  the  Master 
certified,  generally,  that  the  examination  was  impertinent,  the 
Vice-Chancellor,  on  motion,  referred  it  back  to  the  Master  to  re- 
view his  certificate,  and  state  in  what  respects  he  considered  the 
same  impertinent.^ 

And,  even  where  exceptions  to  the  report  have  been  heard  and 
disposed  of,  the  Court  has,  at  the  instance  of  a  vendor,  directed 
the  Master  to  review  his  report,  in  order  to  give  him  an  opportu- 
nity of  completing  his  title.*  The  Court  has,  also,  as  we  have 
seen,'  referred  a  report,  as  to  title,  back  to  the  Master  to  be  re- 


1  Gibson  v.  Broadfoot,  3  Desaus.  586; 
Quintz  t'.  Quintz,  2  Hayw.  182;  Dutch 
Cliurch  at  Freehold  v.  Smock,  1  Saxton 
(N.  J.),  148;  Honore  v.  Colmeshil,  1  J.  J. 
Marsh.  510;  White  v.  Johnson,  2  Munf. 
285. 

2  Vallence  v.  Weldon,  1  Dick.  299. 
Where  the  order  for  confirming  the  Mas- 
ter's report  is  regular,  the  order  will  not 
afterwards  be  vacated,  so  as  to  allow  the 
defendant  to  except  to  the  report,  when 
he  purposely  kept  back  his  objections  at 
the  time,  aud  did  not  state  tliem  before 
the  Master,  tliou^h  he  had  full  knowledge 
of  fill  the  fiicts  which  formed  the  grounds 
of  his  exception  Slee  v.  Bloom,  7  John. 
Ch.  137;  see  Pickett  v-  Hewlings,  Halst. 


Dig.  174.  Should  the  Master,  however, 
make  his  report  without  giving  the  parties 
!in  opportunity  to  olject  to  it,  if  they  see 
proper,  the  Court  would,  immediately  oa 
an  application  for  the  purpose,  order  the 
report  back  to  the  Master  to  hear  the  ob- 
jections. Pickett  V.  Hewlings,  Halst.  Dig. 
'174. 

3  Turner  v.  Turner,  1  Dick.  313;  1 
Swanst.  156,  n.  S.  C. 

4  Ante,  p.  1308. 

5  Anon.,  3  Mad.  246. 

6  As  to  the  cases  in  which  the  Court 
will  send  it  back  to  the  M;ister  to  review 
his  report  as  to  a  title,  see  ante,  p.  1218. 

7  JOid. 
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viewed,  upon  application,  by  motion,  even  after  the  report  has    Ch.  xxix. 
been  confiiTQed.^  *<— — y— — ^ 

In  general,  however,  the  Court  is  very  cautious  in  admitting  ap-   Cannot  be  ;ii- 
plications  to  review  a  Master's  report  after  it  has  been  confirmed ;  (jgTree  on  ^ 
and  it  is  only  in  cases  of  fraud,  surprise,  or  mistake,  that  it  will  be  further  direc- 
permitted ;  ^  and,  even  then,  it  will  not  be  allowed  unless  a  very 
strong  case  is  made.^     And,  it  seems,  that  it  is  not  competent  to 
the  Lord  Chancellor  to  order  the  Master  to  review  a  report  con- 
firmed and  followed  by  a  decree  of  the  Master  of  the  Rolls,  con- 
taining consequential  directions,  whilst  that  decree  stands.*     The 
proper  course,  in  such  case,  would  be  to  have  the  cause  reheard ; 
but,  even  then,  the  Court  will  not  permit  the  report  to  be  even  dis- 
cussed, unless  a  very  strong  case  is  made  out  to  induce  the  Court 
to  allow  it.^ 


Amendment  of  JReport. 

It  is  to  be  noticed,  that  the  proper  course  for  correcting  eiTors 
or  supplying  deficiencies  in  a  report  which  has  been  confirmed,  is 
by  bill  of  review,  yet  errors,  apparent  in  the  schedules,  have  been 
corrected,  even  after  enrolment,  on  a  summary  application,  without 
a  rehearing ;  ®  thus  where,  in  taking  an  account  in  the  Master's 
office,  a  mistake  was  made  in  the  casting  up  of  the  schedules,  and, 
upon  the  cause  coming  on  upon  further  directions,  the  defendant 
was  decreed  to  pay  a  sum,  appearing  by  the  schedules  so  cast  up, 
to  be  due,  from  him,  and  the  plaintiff"  enrolled  the  decree,  after 
which  the  mistake  was  discovered.  Lord  Eldon,  upon  an  apj^lica- 
tion  to  correct  the  error,  said,  that  all  errors  apparent  on  the  face 
of  the  schedules  might  be  corrected,  even  after  enrolment,  but  that 
there  could  be  no  correction  except  of  such  apparent  errors.  His 
Lordship  accordingly  peimitted  the  mistakes  in  the  schedules, 
which  were  apparent,  to  be  corrected,  but  refused  a  subsequent 


Amendment 
of. 

Where  errors 
are  apparent 
on  face  of  it. 


After  enrol- 
ment; 


but  only 
where  errors 
are  apparent. 


1  The  commissioner's  report  on  matters 
of  account  may  be  opened  after  confirmsi- 
tion,  where  the  fund  is  still  in  the  power 
of  tlie  Court,  for  the  purpose  of  correctintj 
an  error  originating  in  mistake  or  fraud. 
Cockran  v.  Lvnch,  1  Bailev  Eq.  514. 

2  Droughts.  Redford,  IMoll.  573. 

3  Turner  v.  Turner,  1  J.  &  W.  39; 
see  Earl  of  LJatli  v.  Earl  of  Bradford,  2 
Ves.  S.  587,  591 ;  Jowett  v.  Broad,  16 
Sim.  352.  Where  it  appeared  that  the 
delay  had  been  occasioned  by  accidental 
npglect,  the  Court  gave  leave  to  make  the 
application  to  vary  tlie  certificate,  though 
the  time  had  expired.  Ashtnn  v.  Wood, 
8  De  G.,  M   &  G.  698;  3  Jur.  N.  S.  146. 

■*  Turner  v.  Turner,  1  Swanst.  154. 
6  Turner  v.    Turner,    1    J.    &    W.   42. 
Where  a  matter  of   fact,   depending  on 


conflicting  testimony,  and  the  credibility 
of  witnesses,  has  been  referred  to  a  Mas- 
ter, his  decision  will  not  b*^  interfered 
with,  on  his  mere  judgment  of  facts,  un- 
less it  is  a  very  plain  case  of  error  or  mis- 
take. Izard  V.  Bodine,  1  Stockt.  (N.J.) 
309;  Sinnickson  v.  Bruere,  1  Stockt.  (N. 
J.)  659.  Or  unless  there  be  some  abuse 
of  authority  on  the  part  of  the  Master; 
and  the  burden  is  on  the  excepting  party 
to  establish  the  mistake  or  misconduct 
alleged.  Howe  r.  Kus^ell,  36  Maine,  115, 
127;  Da  Costa  v.  Da  Costa,  3  P.  Wms. 
140  note;  McDougald  v.  Dougherty,  11 
Geo.  570. 

6  Weston  V.  Haggerston,  9  Coop.  134; 
Cradock  «.  Owen,  1  Sm.  &G.  241;  and 
see  Richardson  v.  Ward,  13  Beav.  110; 
Ellis  V.  Maxwell,  ib.  287. 


1322 


PROCEEDINGS  UNDER  DECREES  AND  ORDERS. 


Ch.  XXIX. 

§2. 


application,  by  the  plaintiff,  in  the  same  case,  to  have  some  further 
sums,  which  he  claimed,  inserted  in  the  schedules.-^ 


Section   II.  —  Proceedings  in  the  Judges'  Chambers. 


Former  prac- 
tice. 


Abolition  of 
office  of  Mas- 
ter in  Ordi- 
nary. 

Transfer  to 
the  Judges  of 
the  powers 
exercised  by 
the  Masters. 


Power  to  the 
Judges  to  sit 
at  Chambers. 


General  Course  of  Proceeding  at  Chambers. 

Formerly,  it  was  the  practice,  in  every  suit  of  any  degree  of 
complication,  to  refer  to  one  of  the  Masters  in  Ordinary  of  the 
Court,  either  inquiries  to  be  investigated,  or  directions  to  be  car- 
ried into  effect.  The  form  of  these  references,  and  the  circum- 
stances under  which  they  wei'e  made,  constituted  a  most  material 
part  of  the  general  practice  of  the  Court.  The  Masters  exercised 
an  almost  indej^endent  jurisdiction  in  carrying  out  the  references. 
No  communication  took  place  between  the  Master  prosecuting  a 
reference  and  the  Judge  who  directed  it;  but  the  Master  com- 
pleted the  duty  delegated  to  him,  and  then  drew  up  a  report : 
stating  the  result  of  his  inquiries,  and  what  he  had  done  in  obe- 
dience to  the  decree.  After  this  report  was  made,  the  cause  came 
again  before  the  Court  for  a  final  settlement ;  and  a  decree  waa 
made,  based  upon  the  decisions  and  investigations  of  the  Master. 
The  parties  might,  however,  by  excejDting  to  the  report,  appeal  to 
the  Court  against  the  decision  of  the  Master,  and  re-open  all  the 
questions  that  had  been  decided.^ 

The  office  of  Master  in  Ordinary  is  now  abolished ;  ^  and  all  or 
any  of  the  powers,  authorities,  and  jurisdiction  given  to  the  Mas- 
ters in  Ordinary  by  any  Act  or  Acts  in  force  on  the  first  day  of" 
Michaelmas  Term,  1852,  may  be  exercised  by  the  Master  of  the 
Rolls  and  Vice-Chancellors  respectively ;  *  and  all  powers  and 
authorities  which,  on  the  30th  June,  1852,^  were  exercisable  by 
the  Masters  in  Ordinary,  under  or  by  virtue  of  any  general  order 
or  orders  of  the  Court,  may  be  exercised  by  those  Judges  respec- 
tively in  Chambers.® 

The  Master  of  the  Rolls  and  the  Vice-Chancellors  for  the  time 
being  are  empowered  and  required  to  sit  at  Chambers,  at  such 
times  as  may  be  fixed  by  them  respectively,  for  the  despatch  of 
such  part  of  the  business  of  the  Court  as  can,  without  detriment 
to  the  public  advantage,  arising  from  the  discussion  of  questions 


1  See  White  v.  Johnson,  2  Munf.  284; 
Hatchett  v.  Cremorne.  Suusse  &  S.  675; 
Miller  v.  Ru-hforth,  3  Green  Ch.  174 ;  Howe 
V.  Russell,  36  Maine.  115,  127;  2  Mad. 
Ch.  Pr.  507;  Mason  v.  Crosby,  3  Wood.  & 
M.  258. 

2  As  to  the  duties  of  the  Masters  in  Or- 
dinary, see  Ist  Kep.  Chan.  Com.  (1852)  p. 


26  et  seq.  As  to  the  Masters  Extraordinary, 
see  16  &  17  Vic.  c.  78,  §  1. 

3  15  &  16  Vic.  c.  80,  §  1;  Ord.  23  Aug., 
1860;  23  &  24  Vic.  c.  149,  §  1. 

4  1.5  &  16  Vic.  c.  80,  §  36. 

5  The  date  when  the  15  &  16  Vic.  c.  80 
was  passed. 

6  See  Ord.  XXXV.  61. 
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in  open  Court,  be  heard  in  Chambers  ;i  and  the  Chamber  business    <^''™'^- 
of  each  Judge  is  to  be  carried  on  in  conjunction  with  his  Court    s^ ^ ^ 

1)I1S1T1GSS 

The  Judges  when  sitting  in  Chambers,  have  the  same  power  l^l^^l^^^''^^^ 
and  jurisdiction,  in  respect  of  the  business  to  be  brought  before   when  so  sit- ' 
them,  as   if  they  were  respectively  sitting  in  open  Court  ;^  and   ^"^S- 
may,  as  we  have  just  seen,  exercise  all  the  powers,  authorities,  and 
jurisdiction  given   to   or  formerly  -exercisable   by  the  Master  in 
Ordinary;"  and  the  power  of  the   Court,   and  of  the  Judge  in 
Chambers,  to  enlarge  or  abridge  the  time  for  doing  any  act  or 
taking  any  proceeding  and  to  give  any  special  direction  as  to  the 
course  or  proceeding  in  any  cause  or  matter,  is  not  affected  by 
the  general  order ;  ^  by  which  the  procedure  in  Chambers  is  prin- 
cipally regulated.® 

The  Judge  may  also,  when  sitting  in  open  Court,  adjourn  for   ^<i^^™^"' 
consideration  in  Chambers  any  matter  which,  in  his  opinion,  may   chambers, 
be  more  conveniently  disposed  of  in  Chambers  :  or,  when  sittmg 
in  Chambers,  may  direct  any  matter  to  be  heard  in  open  Court, 
which  he  may  think  ought  to  be  so  heard.'' 

All  orders  made  by  the  Judge  at  Chambers  have  the  force  and   Order^^^fjJ^ 
effect  of  orders  of  the  Court  of  Chancery,  and  may  be  signed  and   have  the 
enrolled  m  like  manner.''  _     orders  of  the 

The  business  to  be  disposed  of  by  the  Judges  at  Chambers  is   Court. 
directed,  by  the  Act  of  Parliament  which  abolishes  the  office  of  Jusm^^ss^to 
Master  in  Ordinary,  to  consist  of  such  of  the  following  matters  as   ofinCham- 
the  Judge  shall  from  time  to  time  think  may  be  more  conveniently  J^^^^^^^*^^ 
disposed  of  in  Chambers  than  in  open  Court,  namely :  Applications   J5&i6jic. 
for  time  to  plead,  answer,  or  demur ;  for  leave  to  amend  bill  for 
enlarging  the  time  for  closing  evidence ;  for  the  production  of  doc- 
uments ;  relating  to  the  conduct  of  suits  or  matters  ;  and  as  to 
the  guardianship  and  maintenance  of  infants ;  matters  connected 
with  the  management  of  property;  and  such  other  matters  as  each 
such  Judge  may  from  time  to  time  see  fit,  or  as  may  from  time  to 
time  be  cfirected  by  any  general  order  of  the  Lord  Chancellor.® 

These  directions  were  held  not  to  authorize  applications  to  be  is  &  19  Vic. 
made  at  Chambers  in  cases  where  the   Court   is    empowered   by  ^^ J'^oVd.^^ ' 
statute  to  make  orders,  in  respect  of  the  disposition  of  trust  funds,  XXXV.  1. 
and  other  matters  under  its  jurisdiction,  upon   petition  presented, 
on  a  motion  made  in  a  summary  way  without  bill ;  ^°  and  it  was 

1  15  &  16  Vic.  c.  80,  §  11.  rolling  decrees  and  orders,  see  ante,  p.  1018 

2  lb,  R  12.  el  seg. 

8  lb  I  13  9  15  &  16  Vic.  c.  80,  §  26. 

4  Ante,  p.' 1060.  "  Be  Hodges,  4  De  G.,   M.  &  G-  491, 

6  Ord.  XXXV.  493;  Ri-  Rye,  1  Jur.  N.  S.  222,  V.  C.  K. ; 

6  Ord   XXXV   62  and  see  9  Hare  Ap.  83 ;  Harrison  v.  Mas- 

T  15  &  16  Vic.  c.  80.  §  27.  selin,  15  Jur.  1073,  V.  C.  P. ;  Ax pnrt^^ln- 
8  lb.  §  15.     For  the"  practice  as  to  en-      cumhent  of  Gudden  Sutton,  8  DeG.,  M.  & 

^                         ^  G.  380;  2  Jur.  N.  S.  793. 
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Ch.  XXIX. 

§2. 

' r— 


Extension  of 

Chamber 

business. 


Appendices 
of  applica- 
tions taken 
at  Chambers. 
Appendices 
of  applica- 
tions by  mo- 
tion or  peti- 
tion of 


subsequently  enacted,  that  the  business  to  be  disposed  of  by  the 
Master  of  the  Rolls  and  the  Vice-Chancellors  respectively,  Mobile 
sitting  at  Chambers,  should  comprise  such  of  the  matters  in  respect 
of  which  the  Court  was  so  empowered  to  make  orders  in  a  sum- 
mary way  as  the  Lord  Chancellor,  with  the  advice  and  assistance 
of  those  Judges,  or  any  two  of  them,  might  by  general  order  di- 
rect.^ Under  the  authority  of  the  last-mentioned  enactment,  and 
of  the  statute  15  &  16  Vic.  c.  80,  it  is  provided  by  general  order,^ 
that  the  business  to  be  disposed  of  by  the  Judges,  while  sitting 
in  Chambers,  shall  comprise  the  following  additional  matters,  that 
is  to  say  :  (1.)  Applications  for  payment  to  any  person  of  the  divi- 
dends or  interest  of  any  stocks,  funds,  or  securities  standing  to  the 
credit  of  any  cause  or  matter  depending  to  the  separate  account  of 
such  person ;  (2.)  Applications  under  section  32  of  the  Legacy 
Duty  Act,^  in  all  cases  where  the  sum  paid  into  the  bank,  or  the 
stock  transferred  into  the  name  of  the  Accountant-General,  under 
such  section,  does  not  exceed  300Z.  cash,  or  300^.  stock ;  (3)  Appli- 
cations under  the  Trustee  Relief  Acts,^  in  all  cases  where  the  trust 
fund  does  not  exceed  300Z.  cash,  or  300/.  stock ;  (4.)  Applications 
under  the  Trustee  Acts,^  in  all  cases  w^here  any  decree  or  order 
has  been  made  by  the  Court  for  the  sale  or  conveyance  of  any 
lands,  manors,  messuages,  tenements,  or  hereditaments,  corporeal 
or  incorporeal,  of  any  tenure  or  description,  whatever  may  be  the 
estate  or  interest  therein ;  (5.)  Applications  on  behalf  of  infants, 
under  sections  12,  16,  and  17  of  the  Property  Law  Amendment 
Act,®  in  all  cases  where  the  infant  is  a  ward  of  the  Court,  or  the 
administration  of  the  estate  of  the  infant,  or  the  maintenance  of  the 
infant,  is  under  the  direction  of  the  Court. 

By  various  statutes,  passed  since  1852,  express  jurisdiction  has 
been  conferred  on  the  Judges  at  Chambers  in  several  other  mat- 
ters ;  and  the  Judges,  acting  on  the  general  authority  given  to 
them  by  the  Masters'  Abolition  Act,''  have  fi-om  time  to  time  en- 
larged the  class  of  matters  to  be  dealt  with  at  Chambers.  Many  of 
these  matters  have  already  been  referred  to ;  others  will  be  noticed 
in  future  pages ;  and  in  the  appendices  to  this  volume  will  be  found 
a  list  of  matters  entertained  at  Chambers,  according  to  the  present 
pi-actice ;  and  also  lists  of  applications  which  may  be  made  by  mo- 
tion of  course,  or  by  petition  of  course  at  the  Rolls.*     It  is  hoped 


1  18  &  19  Vic.  c.  1.34,  §  16. 

2  Ord.  XXXV.  1 ;  and  see  Ord.  12  Nov., 
1856,  2  Jur.  N.  S.  I't.  2,  pp.  475,  47G,  abro- 
gated bv  Prel.  Ord.  1. 

8  36  Geo.  III.  c.  52;  see  post,  Chap. 
XLV.,  Statutory  Jurisdiction  (Legacy  Duty 
Act). 

*  10  &  11  Vic.  c.  9G;  12  &  1.3  Vic.  c.  74; 
see  post,  Chap.  XLV.,  Statutory  Jurisdic- 
tion (  Trustee  Relief  Acts). 


5  1.3  &  14  Vic.  c.  60;  15  &  16  Vic.  c.  55; 
see  jiost,  §  3;  and  Chap.  XLV.,  Statutory 
Jurisdiction  (  Trustee  Acts). 

6  11  Geo.  IV.  &  1  Will.  IV.  c.  65 ;  and 
see  post,  Chap.  XLV.,  Statutory  .lurisdic- 
tion  (Property  Law  Amendment  Act). 

7  15  &  16  Vic.  80,  §  26. 

8  ^eeposl,  Appendices  I.,  II.,  III. 
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that,  by  the  aid  of  these  lists,  the  practitioner  will  be  able  readily 
to  ascertain  in  what  manner  any  given  application  must  be  made. 

The  business  transacted  consists  of :  Interlocutory  applica- 
tions; Proceedings  originating  in  Chambers;  Proceedings  un- 
der decrees  and  orders ;  and  Proceedings  on  adjournments  to 
Chambers.  The  proceedings  on  interlocutory  applications  are 
described  in  the  various  parts  of  this  work  where  such  appli- 
cations are  specially  treated  of;  it  is  not  therefore  intended  to 
describe  them  in  this  chapter :  in  which  will  be  considered : 
1.  The  general  course  of  proceeding  at  Chambers ;  2.  Proceed- 
ings originating  at  Chambers,  except  those  which  Avill  be  subse- 
quently mentioned  in  the  chapter  on  the  statutory  jurisdiction  of 
the  Court ;  ^  3.  Proceedings  under  decrees  and  orders ;  4,  Pro- 
ceedings on  adjournments  to  Chambers;  5.  Proceedings  relating 
to  infants  ;  and,  6.  The  Chief  Clerk's  certificate  of  the  result  of  the 
proceedings. 

The  Master  of  the  Rolls  and  each  of  the  Vice-Chancellors  has 
two  Chief  Clerks  attached  to  his  Court  for  the  purpose  of  assisting 
in  the  general  business  of  his  Court,  and  the  causes  and  matters 
belonging  thereto ;  and  on  any  vacancy  in  such  ofiice  of  Chief 
Clerk,  the  Judge  may  supply  such  vacancy ;  ^  but  no  person  can 
be  appointed  a  Chief  Clerk  unless  he  has  been  Chief  Clerk  to  one  of 
the  Masters  in  Ordinary,  or  has  been  admitted  on  the  roll  of  solici- 
tors or  attorneys  in  one  of  the  Courts  at  Westminster  Hall,  and 
practised  as  such  solicitor  or  attorney  for  the  period  of  ten  years 
at  least  immediately  preceding  his  appointment.^  Every  Chief 
Clerk  holds  his  office  during  his  good  behavior,  and  so  long  as  he 
personally  gives  his  attendance  upon  his  duties,  and  conducts  him- 
self honestly  and  faithfully  in  the  execution  of  the  duties  of  his 
office ;  but  he  may  be  removed  by  the  Lord  Chancellor,  with  the 
concurrence  of  the  Master  of  the  Rolls  and  the  Vice-Chancellors, 
or  any  two  of  them,  for  any  cause  which  they  may  think  sufficient.* 

Each  Judge  has  also  attached  to  his  Chambers  four  Junior 
Clerks,^  two  to  each  Chief  Clerk ;  and  he  may,  on  any  vacancy  in 
such  office,  supply  the  same ;  and  every  Junior  Clerk  holds  his 
office  at  the  pleasure  of  the  Judge  to  whose  Court  he  is  attached.^ 


Ch.  XXIX. 

§2. 


Course  pro- 
posed. 


Staff  of  clerks 
at  Chambers : 


Chief  Clerk. 


Junior 
Clerks. 


1  See^os^,  Chap.  XLV.,  Statutory  Juris- 
diction. 

2  15  &  16  Vic.  c.  80,  §  16.  There  is  a 
third  Chief  Clerk  at  present  attached  to  the 
Chambers  of  the  Master  of  the  Rolls,  bv  27 
&  28  Vic.  c.  15,  §  1 ;  but  the  Lord  Chan- 
cellor, with  the  concurrence  of  the  Judge 
to  whom  he  may  for  the  time  being  be  at- 
tached, may  transfer  from  time  to  time  such 
Chief  Clerk  and  his  .Junior  and  Assistant 
Clerks  to  any  other  Judge  of  the  Court,  dur- 
ing Such  time  as  he  thinks  tit :  ib.  §  2 ;  and 
in  case  a  new  Judge  is  appointed,  they  are 


to  be  transferred  to  and  become  his  clerks. 

3'  15  &  16  Vic.  c.  80,  §  17. 

4  15  &  16  Vic.  c.  80,  §§  21,  25. 

5  The  Master  of  the  Rolls  has  two  extra 
Junior  Clerks.  See  27  &  28  Vic.  c.  15,  §  1. 

6  15  &  16  Vic.  c.  80,  §§  18,  22;  18  &  19 
Vic.  c.  1.34,  §  1.  As  to  the  salaries  and 
pensions  of  the  Chief  and  Junior  Clerks, 
see  15  &  16  Vic.  c.  80,  §§  44,  45;  15  &  16 
Vic.  c.  87,  §§  46-48 ;  18  &  19  Vic.  c.  134, 
§§  2-4,  14;  "23  &  24  Vic.  c.  149,  §§  12,  14; 
27  &  28  Vic.  c.  15,  §  4. 
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Ch.  XXIX. 

§2. 


Solicitors, 
appointed  as 
Chief  or 
Junior 
Clerks,  to  be 
struck  off  the 
roll. 

Chief  and 
Junior  Clerks 
to  be  under 
the  control 
of  their 
Judge. 
Meetings  of 
Chief  Clerks. 


Power  to  the 
Judges  to 
direct  what 
matters  shall 
be  heard  and 
investigated 
by  them- 
selves, and 
what  by  their 
Chief  Clerks. 


Power  to 
Chief  Clerks 
to  issue  ad- 
vertisements 
and  sum- 
monses, ad- 
minister 
oaths,  and 
examine  wit- 
nesses. 


There  are  also  attached  to  the  Chambers  of  each  Judge,  two 
assistant  clerks,  appointed  by  the  Lord  Chancellor,^  one  to  each 
Chief  Clerk. 

Every  solicitor  or  attorney  who  may  be  appointed  to  and  accept 
the  office  of  Chief  or  .Junior  Clerk,  ceases  to  be  an  attorney  or  solic- 
itor, and  must  forthwith  procure  himself  to  be  struck  off  the  roll.^ 

The  Chief  Clerks  and  Junior  Clerks  are  under  the  control  of  the 
Judge  to  whose  Court  they  are  attached :  and  must  attend  at  such 
places,  during  such  times,  and  for  such  hours  in  each  day,  and  per- 
form such  duties  as  such  Judge  shall  from  time  to  time  direct.' 

The  Chief  Clerks  are  required,  from  time  to  time  to  meet,  and 
consider  such  orders,  rules,  or  regulations  as  may  appear  to  them, 
or  the  majority  of  them,  calculated  to  expedite  and  flicilitate  the 
satisfactory  transaction  of  the  business  of  the  suitors  in  the  Judges' 
Chambers,  and  report  such  orders,  rules,  or  regulations  to  the 
Judges :  to  the  intent  that,  if  they  approve  the  same,  they  may 
authorize  the  Chief  Clerks  to  submit  the  same  to  the  Lord  Chan- 
cellor :  to  the  end  that,  if  the  same  be  approved  by  him,  proper 
steps  may  be  taken  for  such  orders,  rules,  or  regulations  being 
adopted  and  duly  made  general  orders,  rules,  or  regulations  of  the 
Court.* 

Each  .Judge  has  the  sole  power  (subject  to  any  rules  which  may 
be  made  by  the  Lord  Chancellor,  with  the  advice  and  assistance 
of  the  Judges  or  any  two  of  them)  to  order  what  matters  and 
things  shall  be  investigated  by  and  before  his  Chief  Clerks,  either 
with  or  without  his  direction,  during  their  progress,  and  what 
matters  and  things  shall  be  heard  and  investigated  by  himself; 
and  particularly,  if  so  directed  by  the  Judge,  the  Chief  Clerks  are 
to  take  accounts,  and  make  such  inquiries  as  were  usually  prose- 
cuted before  the  Chief  Clerks  of  the  Masters  ;  and  in  every  or  any 
such  account  or  inquiry,  the  Judge  is  to  give  such  aid  and  direc- 
tions as  he  may  think  proper.^ 

Each  Chief  Clerk  has,  for  the  purpose  of  any  proceedings  di- 
rected to  be  taken  before  him,  full  power  to  issue  advertisements, 
to  summon  parties  and  witnesses,  to  administer  oaths,  to  take 
affidavits  and  acknowledgments,  other  than  acknowledgments  by 
married  women,  to  receive  affirmations,  and,  when  so  directed  by 
the  Judge,  to  examine  parties  and  witnesses  either  upon  interroga- 


1  Under  3  &  4  Vic.  c.  94,  §  2;  as  to  their 
salaries,  see  ih  §  3.  A  third  assistant  clerk, 
appointed  under  the  27  &  28  Vic.  c.  1.5,  §  1, 
is  at  present  attached  to  the  Chambers 
of  the  Master  of  the  Rolls;  but  may  be 
transferred  as  before  mentioned.  Ante,  p. 
10G3,  n.  (6);  as  to  his  salary,  see  ib.  §  5. 

2  15  &  16  Vic.  c.  80,  §  20;  18  &  19  Vic. 
c  134,  §  2;  27  &  28  Vic.  c.  15,  §  4. 


3  15  &  16  Vic.  c.  80.  §  23;  18  &  19  Vic. 
c.  134,  §  2;  27  &  28  Vic.  c.  1-5,  §  4;  as  to 
the    assistant    clerk  at  the  Rolls,   see  ib. 

§5- 

4  Ord.  I.  34. 

5  15  &  16  Vic.  c.  80,  §  29 ;  as  to  the  du- 
ties of  the  Chief  Clerks  of  the  Masters,  see 
1st  Rep.  Chan.  Com.  (1852)  p.  28. 
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tories  or  viva  voce,  as  the  Judge  shall  direct.^  Parties  and  wit- 
nesses so  summoned  are  bound  to  attend  in  pursuance  of  any  such 
summons,  and  are  liable  to  process  of  contempt,  in  like  manner  as 
parties  or  witnesses  are  liable  thereto  in  case  of  disobedience  to 
any  order  of  the  Court,  or  in  case  of  default  in  attendance,  in  pur- 
suance of  any  order  of  the  Court,  or  of  any  writ  of  suhpcena  ad 
testificandum  ;  and  all  persons  swearing  or  affirming  before  any 
such  Chief  Clerk  are  liable  to  all  such  penalties,  punishments,  and 
consequences  for  any  wilful  and  corrupt  false  swearing  or  affirming 
contained  therein,  as  if  the  matters  sworn  or  affirmed  had  been 
sworn  and  affimied  before  any  person  by  law  authorized  to  ad- 
minister oaths,  to  take  affidavits,  and  to  receive  affinnations.^  The 
Chief  Clerk  has  not,  however,  power  to  commit  any  person  ;  and, 
therefore,  where  a  witness  answers  in  an  unsatisfactory  manner 
before  the  Chief  Clerk,  the  proper  course  is  to  apply  to  the  Judge 
to  examine  him  :  as  he  may  order  the  witness  to  be  committed  at 
once.^  « 

In  practice,  the  Judges  have  ordered  that  all  their  chamber 
business,  with  very  few  exceptions,  shall  be,  in  the  first  instance, 
heard  before  their  Chief  Clerks.  The  Chief  Clerk  is,  however, 
merely  the  deputy  of  the  Judge,  and  every  suitor  is  entitled  to 
have  his  case  heard  before  the  Judge  in  person,  if  he  so  deter- 
mines.* He  is  also  at  liberty,  either  during  the  proceedings  before 
the  Chief  Clerk,  or  within  the  time  limited  by  the  General  Orders 
after  their  conclusion,  and  before  his  certificate  has  been  signed 
and  ado]Dted,  to  take  the  opinion  of  the  Judge  upon  any  particular 
point  or  matter  arising  in  the  course  of  the  proceedings,  or  upon 
the  result  of  the  whole  proceeding,  when  it  is  brought  by  the 
Chief  Clerk  to  a  conclusion.^  Where  the  proceeding  is  pending 
befoi-e  the  Chief  Clerk,  the  hearing  before  the  Judge,  whether  in 
Court  or  in  Chambers,  is  merely  a  continuation  of  the  hearing  be- 
gun before  the  Chief  Clerk ;  ^  and  the  costs  of  an  adjournment 
from  Chambers  to  the  Court  follow  the  costs  in  Chambers.'' 


Ch.  XXIX. 

§2. 

I'enalties  ou 
parties  and 
■witnesses  not 
attending, 
or  swearing 
falsely. 


Business 
taken  by  the 
Chief  Clerks. 


Right  of 
suitor  to  be 
heard  by  the 
Judge  in 
person. 


1  15  &  16  Vic.  c.  80,  §  30.  A  fee  of  20s. 
in  a  higher  scale  cause  is  payable,  by  a 
fee-fund  stamp,  for  each  advertisement,  but 
no  fee  if  on  the  lower  scale;  and  1j>.  Gc/., 
by  each  scale,  lor  every  oath,  atfirmation, 
declaration,  or  attestation  upon  honor. 
Regul.  to  Ord.  Sched.  4;  and  rMil.  Vol. 
III. 

2  15  &  16  Vic.  c.  80,  §  31. 

8  Hay  ward  v.  Hay  ward,  Kay  Ap.  31; 
S.  C.  noni.  Havward  v.  Price,  2  Eq.  Rep. 
436. 

*  Rt  Agriculturist  Cattle  Insurance  Com- 
pany, 3  De  G.,  F.  &  J.  194;  7  Jur.  N.  S. 
5'JO;  Wadham  v.  Rigg,  2  Dr.  &  S.  78,  80; 
8  Jur.  N.  S.  206;  iie  London  and  County 


Assurance  Company,  5  W.  R.  794,  V.  C. 
K. ;  Dawkins  v.  Morton,  10  W.  R.  339,  V. 
C.  W.;  see  also  Saunders  v.  Walter,  9 
Hare  Ap.  5;  16  Jur.  1008;  Hay  ward  v. 
Hayward,  Kay  Ap.  31 ;  S.  C.  nom.  Hay- 
ward  V.  Price,  2  Eq.  liep.  436;  Leeds  v. 
Lewis,  3  Jur.  N.  S.  1290,  V.  C.  K. ;  Re, 
Mitchell,  9  Jur.  N.  S.  1272;  12  W.  R.  39, 
V.  C.  K. 

6  15  &  16  Vic.  c.  80,  §  33;  and  see  ib. 
§  29.  As  to  an  appeal  in  such  case,  see 
Rhodes  V.  Rhodes,  L.  R.  1  Ch.  Ap.  483, 
L.  JJ. 

6  Leeds  v.  Lewis,  and  Rt  Mitchell,  uhi 
sup. 

"!  Re  Mitchell,  ubi  sup. 
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Ch.  XXIX. 

§2. 

Discretion  of 
•ludge  as  to 
place  of  hear- 
ing- 
Directions  by 
Judge  to 
Chief  Cl^rk: 
how  given. 

Result  of 
proceedings 
to  be  certified 
by  Chief 
Clerk. 

Filing  certifi- 
cate, and  its 
effect. 

Conveyan- 
cing counsel : 

In  what 
cases  their 
opinion  may 
be  acted 
upon. 


How  opinion 
may  be  ob- 
jected to. 


Power  to 
refer  to  a  par- 
ticular con- 
veyancing 
counsel. 

Distribution 
of  business 
among  the 
conveyancing 
counsel:  how 
made. 


It  is  in  the  discretion  of  the  Judge  to  hear  matters  in  Chambers, 
or  adjonrn  them  into  Court.^ 

The  directions  of  the  Judge,  for  or  touching  any  proceedings 
before  his  Chief  Clerk,  do  not  require  any  particular  form ;  but 
the  result  is  stated  in  the  shape  of  a  short  certificate  to  the  Judge, 
and  not  embodied  in  a  formal  report :  unless  in  any  case  the  Judge 
sees  fit  so  to  direct ;  and  when  the  Judge  approves  of  such  cer- 
tificate or  report,  he  signs  the  same  in  testimony  of  his  adopting 
the  sanie.- 

When  the  certificate  or  report  of  the  Chief  Clerk  has  been 
signed  and  adopted  by  the  Judge,  it  is  filed  in  the  Report  ofiice ; 
and  is  thenceforth  binding  on  all  parties  to  the  proceedings,'  unless 
it  is  discharged  or  varied  in  the  manner  subsequently  stated,^ 

The  opinion  of  any  of  the  conveyancing  counsel  of  the  Court  * 
may  be  received  and  acted  upon  by  the  Court,  or  by  the  Judge  at 
Chambers,  in  all  cases  where,  formerly,  it  was  usual  for  a  Master 
in  Or(4inary  to  require  or  receive  the  opinion  of  conveyancing 
counsel  for  his  aid  and  assistance  in  the  investigation  of  the  title 
to  an  estate,  with  a  vicAV  to  an  investment  of  money  in  the  pur- 
chase or  on  mortgage  thereof,  or  with  a  view  to  a  sale  thereof,  or 
in  the  settlement  of  a  draft  of  a  conveyance,  mortgage,  settlement, 
or  other  instrument,  or  otherwise,  and  in  such  other  cases  as  the 
Lord  Chancellor  may  direct  by  a  general  order.^ 

Any  party  may  object  to  the  opinion  of  any  such  counsel,  if  he 
deems  it  ojjen  to  objection  ;  and  thereupon  the  point  in  dispute 
will  be  disposed  of  by  the  Court,  or  by  the  Judge  at  Chambers, 
according  to  the  nature  of  the  case.^ 

The  Court  or  Judge  at  Chambers  may,  where  it  appears  expedi- 
ent, direct  or  transfer  a  reference  to  any  one  in  particular  of  the  con- 
veyancing counsel.''  Where  no  such  special  direction  is  given,  the 
business  to  be  referred  to  them  is  distributed  among  them,  in  rota- 
tion, by  the  first  clerk  to  the  Registrars  for  the  time  being,  and, 
during  his  occasional  or  necessary  absence,  by  the  second  clerk  to 
the  Registrars  for  the  time  being,  and  during  the  occasional  or  nec- 
essary absence  of  both  such  clerks,  by  one  of  the  other  clerks  to 
the  Registrars,  nominated  for  that  purpose  by  the  Senior  Registrar,* 


1  Re  Agriculturist  Cattle  Insurance  Com- 
pany, 11  W.  R.  .330,  L.  JJ.;  ib.  386,  L.  C. 

2  15  &  16  Vic.  c.  80,  §  32;  seei^os^,  §  6, 
The  Ctrtijlcntt. 

8  15  &  16  Vic.  c.  80,  §  34;  seeposf,  §  6, 
TheCertiJlcdti'. 

4  These  counsel,  who  are  not  to  be  less 
than  six  in  number,  are  nominated  by  the 
Lord  Chancellor,  and  must  have  practised 
38  conveyancing  counsel  for  ten  years  at 
least.    15  &  16  Vic.  c.  80,  §  41. 

5  15  &  16  Vic.  c.  80,  §  40.  The  Court 
may,  in  its  discretion,  require  the  assist- 


ance of  the  conveyancing  counsel,  or  act 
without  it.  Gibson  v.  Wollard,  5  De  G., 
M.  &  G.  835;  He  Jones,  1  Jur.  N.  S.  817; 
3  W.  R.  564,  V.  C.  S. ;  Chamberlain  v. 
Chamberlain,  1  Sm.  &  G.  Ap.  28 ;  and  see 
Blaxland  v.  Blaxland,  9  Hare  Ap.  68 ;  and 
for  a  case  where  the  opinion  was  required 
for  the  satisfaction  of  the  Judge,  see  Yates 
V.  Plumbe,  2  Sm.  &  G.  174. 

6  15  &  16  Vic.  c.  80,  §  40. 

7  Ord.  II.  5. 

8  Ord.  II.  1.     The  present  first  clerk  is 
Mr.  Teesdale ;  the  second  is  Mr.  Ellis. 
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The  clerk  making  the  distribution  is  reponsible  for  the  business 
being  distributed  according  to  a  reguhir  and  just  rotation,  and  in 
such  manner  as  to  keep  the  rotation  or  succession  secret ;  and  it 
is  his  duty  to  keep  a  record  of  the  references,  with  proper  indices, 
and  to  enter  therein  all  the  references,  with  the  dates  when  they 
were  made.-^ 

When  the  Court,  or  a  Judge  at  Chambers,  directs  any  business 
to  be  referred  to  a  conveyancing  counsel,  a  short  memorandum  or 
minute  of  such  direction  is  prepared  and  signed  by  the  Registrar, 
if  the  same  has  been  given  in  Court,  or  by  the  Judge's  Chief  Clerk 
if  given  in  Chambers  ;  ^  and  the  party  prosecuting  such  direction, 
or  his  solicitor,  must  take  such  memorandum  or  minute  to  the 
Registrar's  clerk  whose  duty  it  is  to  make  the  distribution  ;  and 
the  clerk  adds  at  the  foot  thereof  a  note  specifying  the  name  of 
the  conveyancing  counsel  in  rotation  to  whom  such  business  is  to 
be  referred  ;  and  the  memorandum  or  minute  must  be  left  by  the 
party  prosecuting  such  direction  or  his  solicitor  with  such  convey- 
ancing counsel,  and  is  a  sufficient  authority  for  him  to  proceed 
with  the  business  so  referred.^ 

If  the  conveyancing  counsel  in  rotation  is,  from  illness  or  any 
other  cause,  unable,  or  declines,  to  accept  the  reference,  it  must  be 
oiFered  to  the  other  conveyancing  counsel  successively,  according 
to  their  seniority  at  the  bar,  until  accepted  by  some  one  of  them.^ 

The  allowances  in  respect  of  fees  to  the  conveyancing  counsel 
are  regulated  by  the  Taxing  Master,  subject  to  any  appeal  to  the 
Judge  to  whose  Court  the  cause  or  matter  is  attached  :  Avhose  de- 
cision is  final ;  ^  and  where,  in  pursuance  of  any  direction  of  the 
Court  or  a  Judge  in  Chambers,  drafts  are  settled  by  any  of  the 
conveyancing  counsel  of  the  Court,  the  expense  of  procuring  such 
drafts  to  be  previously  or  subsequently  settled  by  other  counsel,  on 
behalf  of  the  same  parties  on  whose  behalf  such  drafts  are  settled 
by  the  conveyancing  counsel  of  the  Court,  will  not  be  allowed  on 
taxation,  as  between  party  and  party,  or  as  between  solicitor  and 
client :  unless  the  Court  or  the  Judge  in  Chambers  otherwise 
directs.'^ 

The  Court,  or  any  Judge  thereof  may,  in  such  way  as  they  may 
think  fit,  obtain  the  assistance  of  accountants,  merchants,  engineers, 


1  Ord.  II.  2. 

2  For  forms  of  memoranda,  see  Vol.  III. 

3  Ord.  II.  3.  Where  a  reference  is  di- 
rected to  a  particular  counsel,  the  minute 
need  not  be  taken  to  the  registrar's  clerk. 

*  Ord.  II.  4.  The  names  of  the  present 
conveyancing  counsel,  in  the  order  of  their 
seniority,  are:  Mr.  W.  Hayes,  Mr.  T. 
Lewin,  Mr.  C.  Hall,  Mr.  J.  H.  Dart,  Mr. 
M.  J  F.  Brickdale,  and  Mr.  H.  K.  Vaughan 
Johnson. 


8  15  &  16  Vic.  c.  80,  §  4.3;  Rumsey  v. 
Rumsey,  21  Beav.  40;  Morgan  &  Davey, 
351. 

6  Ord.  XL.  30.  For  a  case  where  a  poi^ . 
tion  of  the  fees  of  the  other  counsel  was 
allowed,  see  He  Jones's  Settled  Estates,  4 
Jur.  N.  S.  887,  L.  JJ. ;  and  see  Nicholson 
V.  Jeyes,  1  Eq.  Rep.  34,  L.  JJ.,  where  the 
costs  of  settlement  by  a  mortgagee's  own 
counsel  were  allowed,  overruling  S.  C.  1 
Sm.  &  G.  Ap.  13. 
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actuaries,  or  other  scientific  persons,  the  better  to  enable  them  to 
determine  any  matter  at  issue  in  any  cause  or  proceeding,  and  may 
act  upon  tlie  certificate  of  such  persons ;  ^  and  the  allowances  in 
respect  of  fees  to  such  accountants,  merchants,  engineers,  actuaries, 
and  other  scientific  persons,  are  to  be  regulated  by  the  Taxing 
Master  of  the  Court,  subject  to  an  appeal  to  the  Judge  to  whose 
Court  the  cause  or  matter  is  attached  :  whose  decision  is  final.^ 
Where  the  assistance  of  an  accountant  or  other  scientific  person  is 
desired,  written  instructions  on  which  he  is  to  act  are  ixsually  pre- 
pared and  transmitted  to  him  by  the  Chief  Clerk,  with  directions 
to  furnish  his  report  thereon  to  the  latter ;  and  such  report  is  fre- 
quently required  to  be  verified  by  the  aflidavit  of  the  person  em- 
ployed.^ 

The  report  of  an  expert  to  whom  a  reference  is  made  by  the 
Court,  although  entitled  to  great  weight  as  affording  independent 
testimony,  cannot  be  considered  as  an  awai*d,  or  in  any  other  light 
than  as  furnishing  materials  for  the  information  and  guidance  of 
the  Court ;  and  afiidavits  in  opposition  to  such  report  may  well  be 
received.*  It  is  irregular  for  the  Chief  Clerk  to  refer  all  the  ques- 
tions in  the  suit  to  an  accountant,  and  to  adopt  his  report  as  part 
of  the  certificate.^ 

In  case  any  jjroceeding  pending  at  a  Judge's  Chambers  is  not 
prosecuted  with  due  diligence,  the  parties,  or  any  of  them,  may  be  . 
required  to  attend  at  Chambers  at  a  time  to  be  appointed  for  that 
purpose,  to  show  cause  why  such  proceeding  has  not  been  prose- 
cuted ;  and  thereupon  such  directions  may  be  given  at  Chambers, 
or  by  adjournment  in  open  Court,  as  may  be  proper  to  insure  the 
prosecution  thereof  by  some  person  interested  therein,  and  for 
payment  of  the  costs  incurred  by  any  neglect  or  default;  or  a  cer- 
tificate by  the  Chief  Clerk  of  such  neglect  or  default,  or  of  any 
abandonment  or  abatement  of  the  proceedings  or  otherwise,  ac- 
cording to  the  facts,  may  be  made  and  filed,  without  any  fee  being 
payable  thereon ;  and  after  such  certificate  has  been  so  made, 
unless  the  same  is  discharged,  none  of  the  parties  are  to  be  at  lib- 
erty to  further  prosecute  the  proceeding  at  Chambers,  unless  and 
until  the  Court  or  Judge,  upon  application,  makes  an  order  directing 
the  same  to  be  prosecuted ;  and  upon  such  certificate  becoming 


1  15  &  16  Vic.  c.  80,  §  42;  ante,  p.  983. 
The  assistance  of  an  expert  cannot  be  ob- 
tained until  an  issue  has  been  raised  be- 
tween the  parties.  Stokes  v.  City  Othces 
Company,  13  W.  K.  537,  V.  C.  W.;  11 
Jur.  N.  S.  560. 

2  15  &  16  Vic.  c.  80,  §  43.  In  the  ab- 
sence of  special  an-angements,  the  scale  of 
fees  allowed  accountants  by  the  Court  of 
Bankruptcy  will  be  adopted.    Meymott  v. 


Meymott,  10  Jur.  N.  S.  715 ;  12  W.  R. 
9t)6,  M.  K. ;  3  IJeav.  590. 

3  For  forms  of  instruction  and  affidavit, 
see  Vol.  III. 

•*  Per  L.  J.  Turner,  in  Ford  v.  Tynte,  2 
De  G.,  J.  &  S.  127,  131;  10  Jur.  N.  S. 
429,  430. 

6  Hill  V.  King,  9  Jur.  N.  S.  527,  L.  C. ; 
and  see  Re  Agriculturist  Cattle  Insurance 
Company,  3  De  G.,  F.  &  J.  194,  200;  7 
Jur.  N.  t).  690. 
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binding,  any  party  may  apply  to  the  Court,  and  the  Court  may 
make  such  order  relative  to  costs,  and  to  relieve  any  party  from 
the  effect  of  any  decree  or  order  before  made,  or  proceeding  taken, 
which  has  not  been  duly  prosecuted,  or  otherwise,  as  may  be 
thought  proper.  And  for  the  purposes  aforesaid,  any  party,  or  the 
solicitor  of  the  suitors'  fund,  may  be  directed  to  summon  the  per- 
sons whose  attendance  is  required,  and  to  conduct  any  proceedings, 
and  carry  out'  any  directions  which  may  be  given ;  and  the  costs 
of  the  solicitor  of  the  suitors'  fund  are  to  be  paid  by  such  parties, 
or  out  of  such  funds  as  the  Court  or  Judge  may  direct ;  and  if  any 
costs  of  the  solicitor  of  the  suitors'  fund  be  not  otherwise  paid,  the 
same  are  to  be  paid  out  of  the  suitors'  fund.^ 

A  register  is  kept  of  all  proceedings  in  the  Judge's  Chambers, 
with  proper  dates,  so  that  all  the  proceedings  in  each  cause  or 
matter  may  appear  consecutively,  and  in  chronological  order,  with 
a  short  statement  of  the  questions  or  points  decided  or  ruled  at 
every  hearing.^ 

A  "Summons  and  Appointment  Book"  is  also  kept  at  the 
Chambers,  in  which,  at  the  time  any  summons  or  appointment  is 
obtained,  an  entry  thereof  is  made,  stating  the  date  on  which  the 
summons  is  issued  or  the  appointment  made,  the  name  of  the  cause 
or  matter,  and  by  what  party,  and,  shortly,  for  what  purpose  such 
summons  or  appointment  is  obtained,  and  at  what  time  such  sum- 
mons is  returnable,  and  for  what  time  such  appointment  is  made.^ 
Lists  of  the  matters  appointed  for  each  day  are  made  and  affixed 
outside  of  the  doors  of  the  Chambers  of  the  respective  Judges ;  and, 
subject  to  any  special  directions,  such  matters  are  heard  in  the 
order  in  which  they  appear  in  such  lists.* 

The  mode  of  proceeding  before  the  Judge  at  Chambers  is  by 
summons.®  The  summons  is  intituled  in  the  cause  or  matter ;  it 
directs  the  parties  concerned  to  attend  at  the  Chambers,  at  the 
time  therein  specified;  and  states  the  precise  object  of  the  appli- 
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1  Ord.  XXXV.  23.  This  rule  practically 
supersedes  15  &  16  Vic.  c,  80,  §§  7,  8,  9, 
37.  For  cases  under  those  sections,  see 
Ridley  v.  Tiplady,  20  Beav.  44;  James 
V.  Gwynne,  2  Jur.  N.  S.  436,  V.  C.  S. ; 
Parkinson  v.  Lucas,  28  Beav.  627.  As 
to  defaults  by  Receivers,  see  post,  Chap. 
XXXIX. 

2  Ord.' XXXV.  57.  An  annual  return 
of  the  proceedings  at  Chambers,  made  up 
to  the  1st  of  November,  is  furnished  by 
the  Chief  Clerks  of  each  Judge  to  the  Home 
Secretary ;  and  is  embodied  in  the  volume 
of  "Judicial  Statistics"  laid  by  him  be- 
fore Parliament,  and  subsequently  pub- 
lished. 

3  Ord.  XXXV.  24.  A  register  is  also 
kept  at  Chambers  of  the  names  of  all  tes- 

VOL.  II. 


tators  and    intestates,    in    administration 
suits  formerly  or  still  prosecuted  there. 

4  Ord.  XXXV.  25. 

5  15  &  16  Vic.  c.  80,  §  28.  In  practice, 
summonses  are  distributed  into:  I.  Sum- 
monses issued  in  the  name  of  the  Judge; 
II.  Summonses  issued  in  the  name  of  the 
Chief  Clerk.  The  first  class  is  subdivided 
into :  1.  Summonses  to  administer  estates, 
or  Administration  Summonses;  2.  Sum- 
monses to  originate  other  proceedings ;  and, 
3.  Ordinary  Summonses.  Nos.  1  and  2  are 
also  called  Originating  Summonses;  and 
Nos.  2  and  3  are  likewise  designated  Gen- 
eral Summonses;  see  Ord.  XXXV.  2.  The 
second  class  is  issued  for  the  attendance  of 
parties  and  witnesses  to  be  examined  at 
Chambers.     Ante,  p.  1326. 

24 
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cation,  and  on  whose  behalf  it  is  made.^  Every  summons  should 
be .  addressed  to  the  parties  themselves,  and  not  to  their  solicitors ; 
and  it  must  be  underwritten  with  the  name  and  place  of  business 
of  the  solicitor  issuing  it,  and  of  his  agent,  if  any,  or  with  the  name 
and  place  of  residence  of  the  applicant,  where  he  acts  in  person, 
and,  in  either  case,  with  the  address  for  service,  if  any.^  If  the 
summons  originates  a  proceeding,  it  must  also  be  underwritten  with 
a  note,  addressed  to  the  person  summoned,  warning  him  that  if  he 
does  not  attend,  either  in  person  or  by  his  solicitor,  at  the  time  and 
place  mentioned  in  the  summons,  such  order  wnll  be  made,  and 
proceedings  taken,  as  the  Judge  may  think  just  and  expedient.^ 

The  summons  is  prepared  by  the  party  issuing  it,  or  his  solicitor, 
and  is  sealed  by  one  of  the  clerks  at  the  Chambers  of  the  Judge 
from  which  it  is  issued,  with  a  seal  provided  by  those  Chambers : 
and  a  copy  must  be  left  at  the  Judge's  Chambers  by  the  pai-ty  ob- 
taining the  summons.*  The  summons  must  not  be  altered  after  it 
has  been  sealed,  except  upon  application  at  the  Chambers,  and 
any  alterations  then  made  will  be  marked  with  the  seal  of  the 
Chambers.^ 

In  the  case  of  applications  originating  proceedings,  a  duplicate 
of  the  summons  must  be  filed  at  the  Record  and  Writ  Clerks' 
office ;  and  where  service  is  required,  the  copy  to  be  served  must 
be  stamped  with  a  stamp  of  that  office,  indicating  the  filing 
thereof.^  The  duplicate  of  the  summons  must  be  written  on  paper, 
of  the  same  description  and  size  as  that  on  which  bills  are  printed.'' 

Subject  to  what  is  subsequently  stated,  the  general  rules  as  to 
the  persons  by  ^  and  against  ^  whom  a  suit  may  be  instituted,  the 
parties  to  a  suit,^°  the  authority  to  institute  proceedings,"  including 
the  authority  of  a  next  fiiend  to  use  his  name,^^  and  the  names  and 
addresses  of  plaintiffs  and  next  friends,^^  apply  to  proceedings  com- 
menced by  summons,  as  well  as  to  proceedings  commenced  by  bill. 


1  Ord.  XXXV.  2,  3;  and  Sched.  K. 
Nos.  1,  2.  For  forms,  see  ibid. ;  and  Vol. 
III. 

2  Ord.  III.  2,  5,  ante,  pp.  454,  455.  For 
a  form,  see  Vol.  III. 

3  If  no  person  is  to  be  served,  this  note 
is  of  course  unnecessary,  and  should  be 
omitted.  For  form  of  note,  see  Sched.  to 
Ord.  K.,  Nos.  1,  2;  and  Vol.  III. 

*  Ord.  XXXV.  5.  The  following  fees, 
on  issuing  summonses,  are  payable  in  fee- 
fund  stamps  —  in  the  Judges'  Chambers; 
for  every  original  summons,  5s.  by  each 
scale;  for  every  duplicate  thereof,  5s.  higher 
scale,  and  Is." lower  scale;  for  every  other 
summons,  3s.  higher  scale,  and  Is.  lower 
scale.  In  the  Record  and  Writ  Clerks'  of- 
fice ;  for  marking  every  copy  of  a  summons 
to  be  ser\-ed,  5s.  higher  scale,  and  Is. 
lower  scale.  Regul.  to  Ord.  Sched.  4;  and 
Vol.  III. 


5  Regul.  8  August,  1857,  r.  1 ;  Bloxam, 
37. 

6  Ord.  XXXV.  6;  15  &  16  Vic.  c.  80, 
§  46.  A  prcBcipe  must  be  left,  when  the 
copy  is  presented  for  sealing.  For  a  form, 
see  Vol.  III. 

'  Ord.  6  March,  1860,  r.  16;  as  to  such 
paper,  see  Ord.  IX.  3,  ante,  p.  396. 

«  Ante,  Chap.  II.  pp.  5-45;  Chap.  III. 
pp.  40-128. 

a  Ante,  Chap.  IV.  pp.  129-189. 

10  Ante,  Chap.  V.  pp.  190-304. 

11  Ante,  Chap.  VI.  §  2,  pp.  306-311. 

12  Ante,  pp.  68,  110,  111,  307;  and  see  15 
&  16  Vic.  c.  86,  §  11.  A  summons  originat- 
ing proceedings  is  not  within  the  letter  of 
§  11,  but  in  practice  is  treated  as  being 
within  its  spirit.  See  Braithwaite's  Pr.  26, 
n.  108.  For  form  of  authority,  see  Vol. 
III. 

13  Ante,  pp.  357-360. 
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Where,  however,  a  summons  originating  a  proceeding  is  filed  with-    Ch,  '^XIX. 

out  authority,  an  application  to  take  it  off  the  file,  or  to  stay  j^ro-    ^—^ • 

ceedings  as  regards  the  applicant,  should  be  made  by  summons, 
and  not  by  motion.^ 

In  thecase  of  an  ordinary  summons,  if  the  applicant  is  a  plaintiff  Address  of 
or  defendant,  or  has  obtained  an  order  for  leave  to  attend  the  pro-  ^Ph'eiTunnec- 
ceedings,  his  address  need  not  be  given ;  but  it  should  be  stated   essary. 
in  the  summons  that  he  is  a  plaintiff  or  defendant,  or  has  obtained 
such  order.^ 

Where  proceedings  originate  in  Chambers,  the  original  sum-  Length  of 
mons  must  be  served  seven  clear  days  before  the  return  thereof^  sary. 
Summonses  issued  by  the  Chief  Clerk  for  the  attendance  of  parties 
or  witnesses  for  examination  must  be  served  a  reasonable  time : 
such  as  will  fairly  enable  the  persons  served  to  attend  for  the  pur- 
pose of  being  examined,'*  All  other  summonses  must  be  served  two 
clear  days  before  the  return  thereof.^ 

Where  proceedings  originate  in  Chambers,  if  from  any  cause  the   Enlargement 

t^  o  CI  1  J  of  return  of 

summons  is  not  served  upon  any  party  seven  clear  days  before  the   originating 

return  thereof,  an  indorsement  may  be  made  upon  the  summons,  summons. 

and  upon  a  copy  thereof  stamped  for  service,  appointing  a  new 

tune  for  the  parties  not  befoi-e  served  to  attend  at  the  Chambers 

of  the  Judge ;  such  indorsements  must  be  sealed  at  the  Judge's 

Chambers ;  and  the  service  of  the  copy  so  indorsed  and  sealed  has 

the  same  force  and  effect  as  the  service  of  an  original  summons  ; 

and  where  any  party  has  been  served  before  such  indorsement,  the 

hearing  thereof  may,  upon  the  return  of  the  summons,  be  adjourned 

to  the  new  time  so  appointed.®     The  note  at  the  foot  of  the  siuu- 

mous  is,  in  such  case,  varied,  by  requiring  the  parties  not  served 

to  attend  at  the  time  mentioned  in  the  indorsement,  instead  of  at 

the  time  stated  in  the  summons.''     If,  however,  the  summons  has 

not  been  served  on  any  of  the  parties,  no  indorsement  need  be 

made,  as  the  return  day  will  be  altered  in  the  original  summons, 

and  the   alteration  authenticated,  on   application  at  the  Judge's 

Chambers ;  and  upon  j^roduction  at  the  Record  and  Writs  Clerks' 

1'  Ante,  p.  307.     For  forms  of  summons  appear  on  the  face  of  the  summons  that 

and  affidavit  in  support,  see  Vol.  III.  it  is  made  returnable  "by  special  leave," 

2  For  directions  as  to  the  mode  of  de-  or  "by  special  appointment."    In  practice, 

scribing  applicants  by  summons,  see  Vol.  Sundays  and   other    days  on  which   the 

III.  offices   are    closed,    except    Monday  and 

8  Ord.  XXXV.  7.  Tuesday  in  Easter  week,  are  not  usually 

*  See  lie  North  Wheal  Exmouth  Mining  reckoned   in  the  computation  of  the  two 

Company,  31  Beav.  628.  clear  days.    Ord.  XXXVII.  11. 

5  Ord.  XXXV.  7.     It  is  the  practice  at  «  Ord.   XXXV.  8.     The   solicitor's   fee 

some  of  the  Chambers,  on  a  case  for  iudul-  for  indorsing  the  original  summons  and  the 

gence  being  shown  at  the  time  any  such  copies   thereof,   and  attending  to  get  the 

summons  is  applied  for,  to  shorten  the  re-  same    sealed,    is    6s.    8'/.    on    each    scale, 

turn,  so  as  to  allow  of  only  one  clear  day,  Kegul.  to  Ord.  Schcd.  2.     For  tbrm  of  in- 

or  even  less,  instead  of  two,   between  the  dorsement,  see  Vol.  III. 
service  and  return.    In  such  a  case,  it  should  T  See  form  in  Vol.  III. 
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.Enlargement 
of  return  of 
ordinary 
summons. 


Amendment 
of  summons. 


office  of  the  summons  so  altered,  the  duplicate  will  be  amended  to 
accord  therewith,  and  the  copies  may  be  altered  and  restamped, 
without  an  order  to  amend.^ 

Where  an  ordinary  summons  has  been  issued,  but  cannot  be 
served  on  the  parties  in  time  to  allow  two  clear  days  between  such 
service  and  the  return  day,^  an  application  should  be  made  at 
Chambers  to  enlarge  the  return  :  in  such  case,  the  day  named  in 
the  summons  should  be  altered  and  authenticated  by  the  seal  of 
the  Judge's  Chambers.  If,  however,  any  of  the  parties  have  been 
served  before  the  application  to  enlarge  the  return,  the  summons 
ought  not  to  be  altered,  but  an  adjourned  appointment  should  be 
obtained  at  Chambers,  and  a  note  written  in  the  margin  of,  or 
indorsed  on,  the  original  summons,  to  the  effect  that  the  adjourned 
time  has  been  appointed  for  the  parties  not  before  served  to  attend 
at  Chambers.  Such  note  is  usually  authenticated  by  the  signature 
of  the  Chief  Clerk.  The  copy  for  service  of  the  summons  should 
bear  thereon  a  copy  of  the  note ;  and  where  an  affidavit  of  service 
is  made,  it  sho\ild  distinctly  appear  thereby  that  a  copy  of  the  note 
was  served.*  At  the  time  first  appointed  by  the  summons,  the 
hearing  will  be  adjourned,  as  to  parties  served  before  the  enlarge- 
ment, to  the  new  time  appointed. 

Where,  after  a  summons  originating  a  proceeding  has  been 
served  on  any  party,  it  is  desired  to  amend  it,  an  order  for  that 
purpose  must  be  obtained  at  Chambers,  upon  an  ex  parte  applica- 
tion by  summons,*  The  order  is  drawn  up  at  Chambers ;  and  is 
entered  in  the  usual  way.  The  alterations  must  be  made  in  the 
original  summons,  and  authenticated  by  the  seal  of  the  Chambers ; 
and  upon  the  order  and  amended  summons  being  produced  to  the 
Record  and  Writ  Clerk,  he  will  amend  the  duplicate,  and  mark 
thereon,  and  in  his  cause  book,  the  dates  of  the  amendment  and 
order  to  amend,  as  in  the  case  of  bills.^  If  the  summons  has  not 
been  served  on  any  party,  an  order  to  amend  will  not,  in  general, 
be  necessary ;  but  the  alterations  must  first  be  made  in  the  original 
summons,  and  authenticated  by  the  seal  of  the  Chambers ;  and 
upon  production  to  the  Record  and  Writ  Clerk  of  the  summons 
so  amended  and  authenticated,  with  a  note  thereon,  signed  by  the 
Chief  Clerk,  directing  the  duplicate  to  be  amended,^  it  will  be 
amended  accordingly .''  Every  copy  stamped  for  service,  but  not 
served,  before  an  amendment  of  the  original,  whether  under  an 


1  Braithwaite's  Pr.  110.  No  further  fee 
is  payable. 

'■^  See  ante,  p.  13-33,  n.  (5),  as  to  obtain- 
ing a  shorter  return. 

3  For  forms  of  note  and  affidavit  of  ser- 
vice, see  Vol.  III. 

4  For  forms  of  summons  and  order  there- 
on, see  Vol.  III. 


6  Braithwaite's  Pr.  317,  318;  ante,  p. 
422. 

6  The  form  ordinarily  used  is,  "  Let  the 
duplicate  be  amended.  G.  H.,  Chief 
Clerk." 

V  Braithwaite's  Pr.  317,  318. 
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order  or  not,  may,  after  such  amendment,  be  altered,  and  will  be 
resealed  without  further  fee,^ 

Where  a  proceedings  originate  in  Chambers,  the  parties  served 
must,  before  they  are  heard  in  Chambers,  enter  appearances  in  the 
Record  and  Writ  Clerks'  office,  and  give  notice  thereof'^  The 
appearance  is  entered  in  like  manner  as  an  appearance  to  a  bill.^ 

Where  the  summons  originates  a  proceeding,  service  is  effected 
by  serving  the  defendant  or  respondent  personally  with  a  stamped 
copy,  or  by  leaving  such  copy  with  his  servant  or  some  member 
of  his  family,  at  his  dwelling-house  or  usual  place  of  abode  :  unless 
the  Court  directs  some  other  mode  of  service.*  The  original  sum- 
mons, under  the  seal  of  the  Judge's  Chambers,  must,  at  the  time 
of  such  service,  be  produced  and  shown  to  the  person  to  whom 
the  copy  is  delivered.^ 

In  all  other  cases,  service  of  the  summons,  unless  it  be  a  Chief 
Clerk's  summons,  is  effected  by  delivering  a  true  copy  thereof  per- 
sonally to,  and  leaving  the  same  with,  the  solicitor  of  the  party  to 
be  served,  where  he  acts  by  a  soUcitor,  or  to  such  party,  where  he 
acts  in  person ;  or  by  delivering  such  copy  to,  and  leaving  the 
same  with,  the  clerk  or  servant  of  such  solicitor  at  his  place  of 
business,  or  with  the  servant  or  some  member  of  the  family  of  such 
party  at  his  dwelling-house  or  usual  place  of  abode,  where  he  acts 
in  person,  or  with  some  person  authorized  to  receive  the  same  at 
any  address  for  service  which  may  have  been  given  by  such  solici- 
tor or  party.^  At  the  time  such  service  is  effected,  the  original 
summons,  under  the  seal  of  the  Chambers,  must  be  produced  to 
the  person  served."  The  plaintiff  is,  without  special  leave  of  the 
Court,  at  liberty  to  serve  any  summons  personally,  or  at  the  dwell- 
ing-house or  office  of  any  defendant,  who,  having  been  duly  served 
with  a  copy  of  the  bill,  has  not  caused  an  appearance  to  be  entered 
within  the  time  limited  for  that  purpose  ;  *  but  such  service  must 
be  made  within  the  jurisdiction.^ 

Service  of  every  summons,  not  requiring  personal  service  upon 
the  person  to  be  affected  thereby,  must  be  made  before  two  o'clock 
in  the  afternoon  on  Saturday,  and  before  seven  o'clock  in  the  even- 


Ch.  XXIX. 

§2. 


Appearance 
to  be  entered 
to  originating 
summons. 


Mode  of  ser- 
vice: 

Of  originat- 
ing sum- 


Of  ordinary 
summons. 


Before  what 
hours. 


1  Braithwaite's  Pr.  317. 

2  Ord.  XXXV.  9. 

8  See  ante,  p.  536.  The  like  fees  are 
also  payable  and  allowed.  Regul.  to  Ord. 
Sched.  2,  4;  and  Vol.  III.  It  is  presumed 
that,  in  a  proper  case,  a  conditional  appear- 
ance will  be  allowed  to  be  entered,  on  the 
like  terms  as  a  conditional  appearance  is 
allowed  to  a  bill;  as  to  which,  see  ante, 
p.  537.  For  forms  of  prcBcipe  for  an  ordi- 
nary appearance,  and  notice  of  appearance, 
see  Vol.  III. 

*  See  Ord.  X.  1,  ante,  p.  442;  which, 
though  in  terms  confined  to  the  service  of 


a  bill,  is  in  practice  applied  to  the  service 
of  an  originating  summons. 

6  See  form  of  affidavit  of  ser^'ice,  Regul. 
8  Aug.,  1857,  Sched.  No.  1;  and  Vol.  III. 

6  See  Ord.  III.  2,  4-7,  a7ite,  pp.  454, 
455.  But  ser\'ice  out  of  the  jurisdiction, 
in  any  of  the  above  cases,  will  be  invalid, 
unless  authorized  by  a  special  order.  See 
Green  v.  Pledger,  3  Hare,  165. 

7  See  form  of  affidavit  of  service,  Regul. 
8  Aug.,  1857,  Sched.  No.  2;  and  Vol.  III. 

8  Ord.  III.  8. 

9  Green  v.  Pledger,  3  Hare,  165. 
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§•2. 


Substituted 
Kcrviee,  or 
service 
abroad. 

Service  of  ;i 
Chief  Clerk's 
Bummons. 


Attendance 
on  return  of 
summons. 

Where  ad- 
journed, par- 
ties to  attend 
without 
further  sum- 


Course, 
■where  a 
break  occurs 
in  the  ad- 
journments. 


Right  of  wit- 
ness to  re- 
quire a  fresh 
summons  to 
be  served  for 
his  attend- 


Costs  of 

abandoned 

summons. 


Proceeding 
ex  parte,  on 
default  of 
party  sum- 
moned. 


ing  on  other  days ;  and  if  not  made  before  such  times,  it  will  be 
deemed  as  made  on  the  following  Monday,  or  the  next  day,  as  the 
case  may  be.-' 

In  a  proper  case,  an  order  will  be  made  in  Chambers,  on  an  ex 
parte  application  by  summons,  authorizing  substituted  service  of 
the  summons,  or  service  thereof  out  of  the  jurisdiction.^ 

The  Chief  Clerk's  summons,  for  the  attendance  of  a  party  or 
witness,  for  examination,  must  be  served  personally  on  such  party 
or  witness,  in  the  same  manner  as  a  subpoena  ad  testificandum? 

Upon  the  return  of  the  summons,  the  parties  attend  at  the 
C'harabers  at  the  time  named  ;  and  the  matter  is  then  either  dis- 
posed of  or  adjourned ;  but  where  the  matter  is  not  disposed  of 
upon  the  return  of  the  summons,  the  parties  must  attend  from 
time  to  time,  without  further  summons,  at  such  time  or  times  as 
may  be  appointed  for  the  consideration  or  further  consideration  of 
the  matter.^ 

Where  the  matter  is  not  adjourned  to  any  sjiecified  time,  the 
party  having  the  conduct  of  the  proceeding,  or  any  party  inter- 
ested in  pressing  it  on,  may  afterwards  obtain  at  Chambers  an 
appointment  for  the  further  consideration  of  the  matter:  notice 
Avhereof  must  be  given  to  the  other  parties  entitled  to  attend.* 
Where,  however,  a  witness  had  attended  in  Chambers  on  the  re- 
turn of  a  Chief  Clerk's  summons,  and  his  examination  was  then 
adjourned  to  a  stated  day,  but  his  attendance  at  that  day  was 
afterwards  countermanded,  without  a  new  time  being  named,  it 
was  held  that  the  witness  was  not  bound  to  attend  again  until  a 
fresh  summons  was  taken  out  and  served  on  him :  a  mere  notice 
of  the  appointment  being  insufficient.® 

If  a  party  abandons  a  summons  which  he  has  taken  out,  he  may 
be  ordered  to  pay  to  the  other  parties  their  costs  occasioned 
thereby.^ 

Where  any  of  the  parties  summoned  to  attend  the  Judge  in 
Chambers  foil  so  to  attend,  whether  upon  the  return  of  the  sum- 
mons or  at  any  time  appointed  for  the  consideration  or  further 
consideration  of  the  matter,  the  Judge  may  proceed  ex  parte^  if, 
considering  the  nature  of  the  case,  he  thinks  it  expedient  so  to  do.* 


1  Ord.  XXXVII.  2;  ante,  p.  456. 

2  As  to  substituted  service  generally, 
see  ante,  pp.  445-449;  and  as  to  service 
abroad,  see  ante,  pp.  444-453.  For  forms 
of  summons  and  affidavits  in  support,  see 
Vol.  III. 

3  See  ante,  p.  907. 

4  Ord.  XXXV.  14.  Where  any  of  the 
parties  do  not  attend  at  the  return  of  the 
summons,  care  should  be  taken  that 
the  matter  is  adjourned  from  time  to  time 
to  specified  daj's,  until  the  proceeding  is 
concluded;  otherwise,  if  a  break  occurs,  it 


will  often  be  necessary  to  serve  the  absent 
party  again,  and  file  an  affidavit  of  such 
service,  before  the  matter  can  be  renewed 
at  Chambers. 

5  As  to  the  costs  of  obtaining  and  serv-' 
ing  notice  of  a  new  appointment,  see  Re 
Catlin,  18  Beav.  512.     For  fonn  of  notice, 
see  Vol.  III. 

6  Lawson  v.  Stoddart,  10  Jur.  N.  S.  33; 
12  W.  R.  286,  V.  C.  K. 

7  Lister  v.  Bell,  5  Jur.  N.   S.  115,  116, 

V.  c.  s. 

8  Ord.  XXXV.  10. 
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If  the  failure  to  attend  happens  on  the  return  of  tlie  summons,    Ch.  XXIX. 

the  parties  attending  may  be  required  to  produce  affidavits  of  ser-   «^.^^,, , 

vice  of  the  summons,  or  of  having  been  served  therewith.^ 

Where  the  Judge  has  proceeded  ex  parte,  such  proceeding  will  J|«;;«^«';i^*'^»- 
not  in  any  manner  be  reconsidered  in  the  Judge's  Chambers,  unless  parte  pro- 
the  Judge,  upon  a  special  application  made  to  him  for  that  purpose  ceedings. 
by  a  party  who  was  absent,  is  satisfied  that  he  Avas  not  guilty  of 
wilful  delay  or  negligence  ;  and  in  such  case,  the  costs  occasioned 
by  his  non-attendance  are  in  the   discretion  of  the  Judge  :  who 
may  fix  the  same  at  the  time,  and  direct  them  to  be  paid  by  the 
party  or  his  soUcitor  before  he  is  permitted  to  have  such  proceed- 
ing reconsidered,  or  may  make  such  other  order  as  to  such  costs 
as  to  such  Judge  may  seem  meet.^ 

Where  a  proceeding  in  Chambers  Mis  by  reason  of  the  non-at-  ^o^^'J^^^^ 
tendance  of  any  party,  and  the  Judge  does  not  think  it  expedient   against  ab- 
to  proceed  ex  parte,  he  may  order  such  an  amount  of  costs  (if  any)    ?^^4ad'of' 
'as  he  shall  think  reasonable,  to  be  paid  to  the  party  attending,  by  proceeding 

...  11     <?  ex  parte. 

the  absent  party,  or  by  his  solicitor  personally.'' 

Parties  attending  any  proceeding  in  Chambers,  without  having   Costs  of  par- 
obtained  the  previous  leave  of  the  Judge  to  attend  the  same,  will  ffchamber? 
not  be  allowed  any  costs  of  such  attendance,  unless  by  special  wkhout 
order  of  the  Court  or  Judge.* 

Whenever,  in  any  proceeding  before  a  Judge  in  Chambers,  the  judge  may 
same  solicitor  is  employed  for  two  or  more  parties,  the  Judge  may,  [fn',;"'solidtor 
at  his  discretion,  require  that  any  of  such  parties  shall  be  repre-  tojepresent 
sented  before  him  by  a  distinct  solicitor,  and  may  adjourn  such  P*"'  "'^• 
proceeding's  until  such  party  is  so  represented.^ 

Counsef  do  not  attend  before  the  Chief  Clerk ;  and  therefore,  ^"e'l'^^^ce 
if  any  party  desires  to  be  heard  by  his  counsel  in  Chambers,  an 
appointment  before  the  Judge  must  be  procured  for  that  purpose. 
As  a  general  rule,  if  counsel  appear  on  both  sides,  the  matter  will 
be  adjourned  into  Court.® 

An  adiournment  into  Court  from  Chambers  is  deemed  to  be   Costs  of  ad- 

,.  .^,1  1  .fi,T  lournment 

part  of  the  proceedings  m  Chambers ;  the  costs  ol  such  adjourn-  jnto  Court, 
ment  follow  the  same  rule  as  the  costs  in   Chambers;  and  the   fr^^^'/^'^''''"' 
party  obtaining  the  adjournment  into  Court  will  not  be  ordered 
to  pay  the  costs  thereof,  even  if  the  question  appears  to  be  unargu- 
able :  unless  there  was,  in  the  opinion  of  the  Court,  misconduct  in 
requiring  the  opinion  of  the  Judge  on  the  question.'' 

1  For  forms  of  affidavit  of  ser\'ice,  see  of  the  Rolls,  counsel  on  both  sides  may  be 
Regul.  8  Aug.,  1857,  Sched.  Nos.  1,  2;  and  heard.  In  V.  C  Stuart's  Chambers,  coun- 
Yol.  III.  sel  will  not  be  heard  at  all ;   and  therefore, 

2  Ord'.  XXXV.  11.  where  the  attendance  of  counsel  is  desired, 

3  Ord.  XL.  31.  the  matter  will  be  adjourned  into  Court. 

4  Ord.  XL.  28.  Seton,  55.  .^ 

5  Ord.  XXXV.  21.  '  Re  Mitchell,  9  Jur.  N.  S.  1272;  12  W. 

6  Kumbuld  V.  Forteath,  3  K.  &  J.  44;  R.  39,  V.  C.  K. 
Seton,  55.    lu  the  Chambers  of  the  Master 
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ticated. 


Course  of 
proceeding: 


Concise  state- 
ments. 


Copies  of 
documents : 
how  to  be 

written. 


Evidence : 
how  adduced. 

Affidavits. 


The  costs  of  counsel  attending  the  Judge  in  Chambers  will  not 
in  any  case  be  allowed,  unless  the  Judge  certifies  it  to  be  a  proper 
case  for  counsel  to  attend.^  Where,  however,  the  matter  has  been 
adjourned  from  Chambers  into  Court,  it  appears  that  the  Judges 
will  always  certify  for  counsel,  unless  they  state  to  the  contrary.^ 

Where  an  application  is  adjourned  into  Court  from  Chambers, 
the  Chief  Clerk  sends  a  note  of  such  adjournment  to  the  Registrar 
in  attendance  in  Court ;  and,  under  directions  given  by  him,  it  will 
be  put  into  the  Court  paper  for  heai-ing  on  one  of  the  days  a}> 
pointed  for  such  applications.^  Previously  to  the  application 
coming  on  to  be  heard,  the  Chief  Clerk,  if  required  by  the  Judge, 
furnishes  him  with  a  statement  of  the  matter  adjourned  into  Court ; 
and  sometimes  both  sides  agree  upon  a  statement  of  the  facts,  and 
of  the  points  to  be  argued  in  Court,  and  furnish  a  copy  thereof  to 
the  Judge,  through  the  Chief  Clerk. 

Where,  upon  the  hearing  of  any  matter  adjourned  into  Court 
from  Chambers,  any  directions  are  given  in  Court  to  be  acted  upon 
at  Chambers,  it  is  not,  in  general,  necessary  to  draw  up  a  formal 
order ;  ^  but  a  note  signed  by  the  Registrar,  stating  the  directions 
given  by  the  Court,  must  be  procured  from  him,  and  left  at  the 
Chambers.^ 

The  course  of  proceeding  in  Chambers  is  ordinarily  the  same  as 
the  course  of  proceeding  in  Court  upon  motions :  ®  no  states  of 
facts,  charges,  or  discharges  are  brought  in ;  but  when  directed, 
copies,  abstracts,  or  extracts,  of  or  from  accounts,  deeds,  or  other 
documents,  and  pedigrees  and  concise  statements,  must  be  supplied 
for  the  use  of  the  Judge  and  his  Chief  Clerks,  and,  where  so  di- 
rected, copies  must  be  handed  over  to  the  other  parties  :  no  copies, 
however,  are  to  be  made  of  deeds  or  documents  where  the  origi- 
nals can  be  brought  in,  unless  the  Judge  otherwise  directs.''  All 
accounts,  copies,  and  papers,  left  at  Chambers,  are  to  be  written 
upon  foolscap  paper  bookwise  :  unless  the  nature  of  the  document 
renders  it  impracticable  to  do  so.^ 

The  evidence  made  use  of  at  Chambers  is  ordinarily  adduced  by 
affidavit.  All  affidavits  which  have  been  previously  made  and 
read  in  Court,  upon  any  proceeding  in  a  cause  or  matter,  may  be 


1  Ord.  XL.  29.  Where  either  party  in- 
tends to  be  represented  by  counsel  at 
Chambers,  it  is  usual  for  him  to  give  the 
adverse  party  notice  thereof. 

2  Greville'v.  Greville  (No.  2),  27  Beav. 
596;  5  Jur.  N.  S.  1237;  Graham  v.  Gra- 
ham, John.  624. 

8  If  the  adjournment  into  Court  has 
been  directed  in  the  absence  of  any  party 
entitled  to  be  heard  in  Court,  it  is  usual  in 
practice  to  give  him  notice  thereof  As  a 
general  rule,  V.  C.  Stuart  will  not,  in  con- 
tested  cases,  hear  in  person  applications 


arising  out  of  proceedings  under  decrees 
and  orders  in  prosecution  at  Chambers, 
until  the  Chief  Clerk's  certificate  has  been 
made.     See  Seton,  55. 

4  See  Morgan  v.  Hatchell,  19  Beav.  86. 

5  Regul.  8  Aug.,  1857,  r.  3.  The  note 
should  be  written  on  a  detached  sheet  of 
paper,  for  filing  at  Chambers. 

6  iieepost,  Chap.  XXXV.,  Interlocutory 
Applications. 

■?  Ord.  XXXV.  26. 

8  Regul.  8  Aug.,  1857,  r.  17 
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used  in  Chambers  ;  ^  and  all  evidence  taken  at  the  hearing  of  any 
cause  may  be  used  in  any  subsequent  proceeding  in  the  same  cause.^ 
If  affidavits  in  the  cause  are  subsequently  made  use  of  at  Cham- 
bers, the  witnesses  may  be  cross-examined  thereon.^  Under  the 
former  practice,  the  pleadings  could  only  be  used  as  admissions  by 
the  party  on  whose  behalf  they  were  filed,  and  could  not  be  used 
as  evidence  for  or  against  any  other  party ;  *  but  it  seems  that, 
under  the  present  practice,  the  answer  of  one  defendant  may  be 
read  against  his  co-defendant.* 


Ch.  XXIX. 

§2. 


Answer  may 
be  read 
against  co- 
defendant. 


Investments  in  the  Purchase,  or  on  Mortgage,  of  an  Estate. 

Before  a  fund  under  the  control  of  the  Court  will  be  ordered  to 
be  laid  out  in  the  purchase,  or  advanced  upon  the  security,  of  an 
estate,  the  Court  must  be  satisfied  that  the  estate  is  a  fit  and 
proper  purchase  or  security,  and  that  a  good  title  can  be  made  to 
it.®  Under  the  present  practice,  a  conditional  contract  for  the 
purchase  or  advance  is  usually  entered  into ; ''  and  the  contract, 
and  evidence  of  the  fitness  of  the  purchase  or  security,  are  pro- 
duced at  the  time  of  making  the  application.  If  the  Court  or 
Judge  is  satisfied  therewith,  the  investment  is  approved  at  once,* 
and  an  order  made  for  an  inquiry  whether  a  good  title  can  be 
made  to  the  estate ;  ^  and  directing  that,  in  case  a  good  title  can 
be  made,  a  proper  conveyance  be  settled  by  the  Judge ;  and  that 
upon  the  due  examination  thereof  being  certified  by  the  Chief 
Clerk,^°  the  purchase  or  mortgage  money  be  paid  over  to  the  per- 


Inquiry  as  to 
title,  on  in- 
vestment of 
fund  under 
control  of  the 
Court  in  the 
purchase  or 
on  mortgage 
of  an  estate. 


1  Ord.  XXXV.  28. 

2  Ord.  5  Feb.,  1861,  r.  15. 

3  Spittle  V.  Hughes,  11  Jur.  N.  S.  151, 
V.  C.  K. ;  S.  C.  nom.  Hughes  v.  Spittal, 
13  W.  R.  251 ;  and  see  Jenner  v.  Morris, 
10  W.  R.  640,  V.  C.  K. 

*  Hoare  v.  Johnstone,  2  Keen,  553; 
Kemp  V.  Wade,  ib.  688,  688;  Meyer  v. 
Montriou,  9  Beav.  521;  ante^  p.  841  et  seq. 

5  Ashmall  v.  Wood,  3  Jur.  N.  S.  232, 
V.  C.  S. 

6  As  to  investments  by  the  Court,  and 
by  trustees  under  or  without  its  sanction, 
see  2  L.  C.  Eq.  743-750,  972,  973;  Lewin, 
232-251,699-700,748-750;  Seton,  64,  65, 
490-492,  527,  775-778 ;  2  Spence,  Eq.  Jur. 
925-927 ;  4  &  5  Will.  IV.  c.  29 ;  22  &  23 
Vic.  c.  35,  §  32;  23  k  24  Vic.  c.  38,  §§  10- 
12,  and  Ord.  1  Feb..  1861;  23  &  24  Vic. 
c.  145,  §  25;  Sugd.  Stat.  323,  324;  28  & 
29  Vic.  c.  78,  §  40 ;  and  for  fonns  of  orders 
in  such  cases,  see  Seton,  490,  491,  525,  776; 
As  to  investments  under  the  Lands  Clauses 
and  other  special  Acts,  see  post^  Chap. 
XLV.,  Statutory  Jurisdiction.  A  fund  will 
not  be  invested  in  the  purchase  of  freehold 
home  property,  however  eligible  it  may  be. 
Moore  v.  Walter,  11  W.  R.  713,  V.  C.  K. 


T  As  to  agreements  relating  to  land,  see 
Sugd.  V.  &  P.  xii.-xix.  820;  Add.  Cont. 
65-117;  1  Prideaux  Conv.  43-52;  and  for 
the  stamp  duties  thereon,  ib.  52.  As  to 
contracts  by  agents,  see  Add.  Cont  586- 
634;  Sugd.'V.  &  P.  820;  and  for  forms  of 
agreements  for  the  sale  and  purchase  of 
land,  see  2  Davidson  Conv.  3-14,  29,  63; 
1  Prideaux  Conv.  xv.,  xvi.  53-74;  and 
for  a  loan  of  money  on  mortgage,  ib.  74. 
For  circumstances  under  which  costs  of 
proposed  mortgagee  were  allowed,  although 
the  mortgage  was  not  completed,  see 
Craggs  V.  Gray,  1  W.  N.,  4  M.  R. 

8  Seton,  492. 

9  The  title  is  sometimes  approved  by  the 
order  sanctioning  the  investment.  See  Se- 
ton, 491,  No.  2.  The  inquiry  will  not  be 
directed  subject  to  the  conditions  of  sale; 
the  Judge  at  Chambers  will  consider 
whether  any  defect  in  the  title  can  be 
waived.  Meyrick  v.  Laws,  34  Beav.  58; 
and  see  Ex  parte  Christ's  Hospital,  2  H.  & 
M.  166. 

10  Where  the  fund  is  not  in  Court,  a  cer- 
tificate of  execution  is  not  required.  See 
Seton,  492. 
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Ch.  XXIX. 

§2. 


Application 
to  approve  in- 
vestment. 


Investigation 
of  tide. 


sons  named  in  the  Chief  Clerk's  certificate  as  entitled  thereto.  If 
the  Court  or  Judge  is  not  satisfied  with  the  evidence  in  support 
of  the  application,  an  inquiry  as  to  the  propriety  of  the  proposed 
investment  will  be  directed:  in  which  case,  consequential  direc- 
tions, in  the  event  of  such  investment  being  approved,  will  be 
given  by  the  order.^ 

The  order  is  usually  made  upon  a  petition,  stating  the  particu- 
lars of  the  proposed  purchase  or  security ;  it  has,  however,  been 
sometimes  made  on  summons  at  Chambei's.^  The  petition  or 
summons  must  be  supported  by  the  affidavits  of  surveyors  or  other 
qualified  persons,  stating  the  size,  value,  rental,  and  outgoings  of 
the  estate,  and  any  circumstances  rendering  the  proposed  purchase 
or  security  desirable.^ 

The  investment  having  been  approved,  the  abstract  of  title  is 
examined  with  the  title-deeds,  by  the  solicitor  having  the  carriage 
of  the  proceeding,  or  by  some  other  qualified  person  employed  by 
him ;  *  and  an  affidavit  of  such  examination,  and  that  the  abstract 
is  true  and  correct,  is  carried,  with  the  abstract,  into  the  Judge's 
Chambers.^  Where  it  is  not  made  to  appear  by  the  affidavit  that 
the  examination  is  made  by  a  solicitor,  the  solicitor  concerned 
should  join  in  the  affidavit,  and  state  that  it  was  made  by  a  person 
competent  so  to  do.^  The  Chief  Clerk  prepares  a  memorandum 
or  minute  that  the  opinion,  either  of  the  conveyancing  counsel  in 
rotation,  or  of  the  particular  counsel  therein  named,  has  been 
directed  by  the  Judge  to  be  procured  on  the  title ;  and  directing 
such  counsel  to  settle  ithe  draft  conveyance  or  mortgage,  in  case 
he  is  of  opinion  that  a  good  title  is  shown.''  This  memorandum  is 
signed  by  the  Chief  Clerk :  who  also  identifies,  by  his  initials,  the 
abstract  of  title.  If  the  reference  is  made  to  the  conveyancing 
counsel  in  rotation,  the  Registrar's  Clerk  will  insert  his  name  in 
the  memorandum,  in  the  manner  previously  stated.*  If  the  con- 
veyancing counsel  makes  any  requisitions  on  the  title,  they  are 
dealt  Avith  in  like  manner  as  on  a  purchase  out  of  Court;  and  if 
any  difficulty  arises  on  the  title,  the  matter  may  be  brought  under 
the  notice  of  the  Chief  Clerk,  or  of  the  Judge  in  Chambers,  at  an 
appointment  obtained  for  that  purpose.^ 


1  See  Seton,  492.  For  form  of  order,  see 
ib.  490. 

2  Seton,  492. 

3  Seton,  492;  Re  Kinsey,  1  N.  R.  303, 
M.  R.  For  forms  of  petition  and  summons, 
and  affidavit  in  support,  see  Vol.  III. 

*  As  to  the  verification  of  the  abstract, 
examination  of  the  deeds,  and  investiga- 
tion of  the  title,  see  Dart,  204-274,  275- 
297,  761;  1  Davidson  Conv.  485-493,  507; 
1  Prideaux,-  Conv.  93-103 ;  Sugd.  V.  &  P. 
405-432 ;  and  as  to  the  penalty  for  conceal- 


ing deeds,  see  22  &  23  Vic.  c.  35,  §  24;  23 
&  24  Vic.  c.  38,  §  8. 

5  For  form  of  affidavit,  see  Regul.  8  Aug., 
1857,  Sched.  No.  18;  and  Vol.  III. 

6  For  form  of  affidavit  in  such  case,  see 
Vol  III. 

■^  For  form   of  memorandum,  see  Vol. 
III. 

8  Ante,  p.  1329. 

9  Kx  parte  Christ's  Hospital,  2  H.  &  M. 
166,  168. 
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It  may  be  mentioned  here  that,  where  the  conveyancing  counsel 
certified  that,  though  a  good  title  of  sixty  years  was  not  shown, 
yet  the  title  was  a  safe  holding  one,  the  proposed  purchase  was 
sanctioned  by  the  Court:  it  appearing,  in  other  respects,  to  be 
desirable,  and  for  the  benefit  of  the  person  entitled :  who  was  an 
infjmt.^ 

When  the  title  is  approved  by  the  conveyancing  counsel,  and 
tlie  draft  conveyance  or  mortgage  settled  by  him,  such  draft,  or  a 
fair  copy  thereof,  is  left  at  Chambers,^  and  an  appointment  obtained 
and  served  to  proceed  thereon.  At  this  appointment,  the  final 
opinion  of  counsel  on  the  title  should  be  produced ;  and  if  the 
opinion  is  satisfactory,  the  draft  conveyance  or  mortgage  will  be 
settled  and  marked  for  engrossment.^  An  affidavit  must  be  made 
that  the  engrossment  is  a  correct  transcript  of  the  draft  settled  at 
Chambers ;  *  and  on  production  of  an  office  copy  of  the  affidavit, 
with  the  engrossment  and  draft,  the  Chief  Clerk  will  sign  a  mem- 
orandum of  allowance  in  the  margin  of  the  first  skin  of  the  en- 
grossment,^ and  will  write  his  initials  on  each  of  the  other  skins. 
The  draft  of  his  certificate  that  a  good  title  has  been  made,  and 
that  the  conveyance  has  been  settled,  will  then  be  issued,  and  an 
appointment  given  to  settle  the  draft.®  On  attending  such  ap- 
pointment, the  solicitor  having  the  conduct  of  the  proceeding 
should  produce  an  affidavit  showing  that  the  searches  directed  to 
be  made  by  the  conveyancing  counsel  for  jiidgments,  lites  pendentes, 
crown  debts,  or  other  incumbrances,  have  been  made  accordingly, 
and  that  none  have  been  found,  or  as  the  case  may  be.'^  This 
affidavit  should,  in  strictness,  bring  down  the  searches  to  the  date 
of  the  Chief  Clerk's  certificate  approving  the  title,  and  should  be 
sworn  on  that  day.  The  certificate,  when  settled,  is  completed  in 
the  usual  way. 

The  engrossment  of  the  conveyance  or  mortgage  having  been 


1  Re  Sheffield  and  Rotherham  Railway 
Company,  1  Sm.  &  G.  Ap.  4;  Meyrick  v. 
Laws,  34  Beav.  58 ;  but  see  Ex  parte 
Christ's  Hospital,  ubi  sirp. 

2  If  a  copy  is  left,  a  certificate,  signed 
by  the  solicitor,  that  it  is  a  true  copy,  is 
usually  required.  For  fonn  of  certificate. 
Bee  Vol.  III. 

3  As  to  conveyances,  see  Sugd.  V.  &  P. 
557-565,  2  Davidson  Conv.  169-205;  1 
Prideaux  Conv.  122-145;  as  to  the  stamp 
duties  thereon,  28  &  29  Vic.  c.  96;  Sugd. 
V.  &  P.  565-572;  1  Prideaux,  145-151;  as 
to  covenants  for  title,  Sugd.  V.  &  P.  572- 
615;  Dart,  350-364;  1  Davidson,  100-145, 
188-203;  1  Prideaux,  138-140;  and  for 
forms  of  conveyances,  2  Davidson,  465 ;  1 
Prideaux,  xvii!!-xxi.  152-295;  as  to  mort- 
gage deeds,  see  2  Davidson,  497-726;  1 
Prideaux,  309-354;  as  to  the  stamp  duties 
thereon,  ib.  354^358;    28  &  29  Vic.  c.  96; 


and  for  forms,  ib.  xxii.-xxvi.  359-514;  2 
Davidson,  998.  For  the  ordinary  convey- 
ancing charges  in  common  cases,  see  Mor- 
gan &  Davej',  500  et  seq. 

*  For  form  of  affidavit,  see  Regul.  8  Aug., 
1857,  Sched.  No.  19 ;  and  Vol.  III. 

5  For  form  of  memorandum,  see  Vol. 
III. 

8  For  form  of  certificate,  see  Vol.  III. 

■7  As  to  searches  for  incumbrances,  see 
Dart,  302-324,  768;  1  Prideaux  Conv. 
103-121;  Sugd.  V.  &  P.  516-548,  847;  25 
&  26  Vic.  cc.  53,  67;  28  &  29  Vic.  c.  78; 
and  as  to  relief  from  incumbrances,  Sugd. 
V.  &  P.  458,  556 ;  and  see  ante,  pp.  398- 
401,  1041,  1042.  The  conveyancing  coun- 
sel should  always  specify,  in  his  opinion  on 
the  title,  what  searches  are  to  be  made, 
and  against  whom.  For  form  of  afhdavit 
of  searches,  see  Vol.  III. 


A  good  hold- 
ing title  may 
be  sanctioned. 


Preparation 
and  approval 
of  conveyance 
or  mortgage. 


Certificate  of 
title. 


Searches. 


Certificate  of 
execution. 
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Ch.  XXIT. 
§2. 


Payment  of 
purchase  or 
mortgage 
money. 


allowed  as  above  explained,  is  then  executed  by  the  necessary- 
parties  ;  and  if  the  order  directs  the  Chief  Clerk  to  certify  such 
execution,  an  affidavit  of  the  execution  is  thereupon  filed,^  and  an 
office  copy  procured  and  left  at  Chambers  with  the  deed,  and  with 
an  office  copy  of  the  certificate  approving  the  title.  From  these 
documents,  the  Chief  Clerk  will  prepare  and  issue  his  certificate  of 
execution,  and  certify  to  whom  the  purchase  or  mortgage  money  is 
to  be  paid.^  On  production  of  an  office  copy  of  such  certificate, 
and  of  the  order  directing  the  payment  to  be  made,  the  Accountant- 
General  will  pay  the  money  to  the  person  named  in  the  certificate. 
If,  however,  a  sale  of  stock  is  necessary  to  raise  the  money,  a 
direction  for  such  sale  is  bespoken  of  the  Order  of  Course  Clerk, 
in  the  Registrars'  office ;  and  such  sale  is  effijcted  in  the  manner 
hereafter  explained.^ 


Effect  of  ad- 
ministration 
suit,  on  exer- 
cise by 
trustees  of 
discretionary 
powers : 


after  decree. 


Application 
for  sanction 
of  the  Court : 
how  made. 


Management  of  Property. 

The  institution  of  a  suit  against  trustees,  for  the  administration 
of  the  trust  estate  under  the  direction  of  the  Court,  does  not 
preclude  the  exercise  of  the  discretion  given  to  the  trustees,  by 
the  instrument  creating  the  trust,  as  to  the  appointment  of  new 
trustees,  or  the  management  of  the  trust  estate ;  but  the  trustees 
are  required,  after  the  institution  of  the  suit,  to  act  under  the 
control  of  the  Court.*  After  a  decree  has  been  made,  the  powers 
of  the  trustees  are  thenceforth  so  far  paralyzed,  that  the  authority 
of  the  Court  must  sanction  every  subsequent  proceeding;  thus, 
the  trustees  cannot  commence  or  defend  any  action  or  suit,^  or 
interfere  in  any  other  legal  proceeding,  without  first  consulting 
the  Court  as  to  the  propriety  of  so  doing ;  a  trustee  for  sale  cannot 
sell ;  and  an  executor  cannot  pay  debts,  or  deal  with  the  assets  for 
the  purpose  of  investment.®    Applications  for  the  sanction  of  the 


1  For  form  of  affidavit,  see  Vol.  III. 

2  In  some  of  the  Chambers,  it  is  the 
practice  not  to  issue  any  certiticate  till  the 
deed  has  been  executed.  In  such  case,  one 
certificate  is  made  to  embrace  all  the  ob- 
jects of  the  two  certificates  mentioned  in 
the  text.  For  forms  of  certificates,  see 
Vol.  HI. 

3  Post.  Chap.  XLI.,  Payment  out  of 
Court.  As  to  the  enrolment  of  the  convey- 
ance, under  the  Mortmain  Act,  see  Ex  parte 
Christ's  Hospital,  12  W.  R.  669,  V.  C.  W. 
Where  enrolment  is  required,  the  certifi- 
cate of  execution  should  not  be  issued  till 
the  conveyance  has  been  left  at  the  Enrol- 
ment Office,  and  the  receipt  of  the  Clerk  of 
Enrolment  is  produced. 

*  Cafe  V.  Bent,  .3  Hare,  245 :  Costabadie 
V.  Costabadie,  6  Hare,  410;  Webb  v.  Earl 
of  Shaftesbury,  7  Ves.  480;  Attorney-Gen- 
eral V.    Clack,    1   Beav.  467;    Graham  v. 


Graham,  16  Beav.  .550 ;  Peatfield  v.  Benn, 
17  Beav.  522;  Lewin,  .389;  Hill  on  Trustees, 
567 ;  Haddan,  32.  By  the  28  &  29  Vic. 
c.  99,  §  1,  the  County  Courts  have  all  the 
power  and  authority  of  the  High  Court 
of  Chancery,  in  all  suits  for  the  execution 
of  trusts  in  which  the  trust  estate  or  fund 
does  not  exceed  in  amount  or  value  .500/. ; 
but  see  §§  3,  9,  as  to  transferring  any  suit 
or  matter  to  the  Court  of  Chancery";  and 
§§  18,  19,  as  to  appeals;  see  also  post, 
Chap.  XLV.,  Statutory  Jwisdiclum. 

5  See  ante,  p.  .309.  As  to  the  conduct 
of  the  proceedings,  see  Harrison  v.  Rich- 
ards, L.  R.  1  Ch.  Ap.  473;  12  Jur.  N.  S. 
871,  L.  ,JJ. 

6  Lewin,  389,  and  cases  there  cited; 
Hill,  567.  That  a  trustee  or  executor  is 
not,  after  decree,  absolved  from  the  duties 
imposed  by  his  office,  see  Lewin,  389; 
Garner  v.  Moore,  3  Drew.  277. 
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Court,  in  such  cases,  are  usually  made  by  summons,  supported  by 
affidavit  or  other  evidence  of  the  facts.^ 

Where  the  object  is  to  commence  or  defend  any  action,  suit,  or 
other  legal  proceeding,  the  opinion  of  counsel,  in  actual  practice, 
is  usually  required  that  there  is  a  good  ground  of  suit  or  defence.^ 

Where  the  outstanding  estate  of  a  testator  or  intestate  is  di- 
rected to  be  got  in  M'ith  the  approbation  of  the  Judge,^  applications 
may  be  made  by  summons  for  leave  to  sell  or  convert  the  same,  or 
to  take  proceedings  or  accept  a  composition  in  respect  thereof* 

Among  other  subjects  of  application  at  Chambers,  relating  to 
the  management  of  property  under  the  direction  or  control  of  the 
Court,  may  be  mentioned  :  drainage ;  ^  investments  in  the  purchase, 
or  on  mortgage,  of  land ;  ^  repairs ; '  renewing  leases,  and  admis- 
sion to  copyholds ;  ^  and  cutting  and  selling  timber.® 

Where  the  sanction  of  the  Court  or  Judge  is  necessary  to  the 
letting  of  property  on  lease,'°  the  terms  thereof  are  reduced  into 
writing,  in  the  form  of  an  agreement  conditional  on  the  approval 
thereof  by  the  Court  or  Judge."  A  summons  for  an  order  to  carry 
such  agreement  into  effect  is  thereupon  taken  out  and  served ;  and 
the  application  is  supported  by  the  production  of  the  agreement, 
and  by  the  affidavit  of  a  land  agent,  or  other  competent  person, 
stating  the  grounds  on  which,  in  his  judgment,  the  agreement 
should  be  adopted.^^  The  power  to  demise  on  the  terms  of  the 
agreement  must  also  be  shown,  by  the  production  of  the  probate 
of  the  testator's  will,  the  settlement,  or  otlier  evidence  thereof. 
If  the  agreement  is  approved,  an  order  is  made,  directing  it  to  be 
carried  into  effect,  and  that  the  lease  to  be  granted  pursuant 
thereto  be  settled  by  the  Judge,  either  absolutely  or  in  case  the 
parties  differ.  Where  it  is  necessary  for  the  Judge  to  settle  the 
lease,  a  certified  copy  of  the  order,  if  drawn  up,  is  left  at  Cham- 


Ch.  XXIX. 

§2. 


Management 
of  property. 


Granting 
leases: 

Conditional 
agreement. 

Summons  to 
carry  it  into 
ett'ect. 

Evidence  in 
support. 


Order  there- 
on. 


Settlement  of 
lease. 


1  For  form  of  summons,  see  Vol.  III. 

2  See  ante,  p.  310. 

3  As  to  the  duties  of  trustees  and  exec- 
utors, in  respect  of  outstanding  property, 
see  2  L.  C.  Eq.  733-739;  2  Spence  Eq. 
Jur.  923-924;  and  see  23  &  24  Vic.  c.  145, 
§  30. 

4  For  various  fomis  of  orders  relating  to 
outstanding  estate  or  securities,  see  Seton, 
189-191.     For  form  of  summons  see  Vol. 

m. 

5  Seton,  527. 

6  Ante,  p.  1339  ei  seq. 
1  Seton,  506,  510,  513. 

8  76.  513-521. 

9  Jb.  505-513 ;  and  post. 

1"  As  to  powers  of  leasing,  see  Sugd. 
Pow.  711-835;  22  &  23  Vic.  c.  35,  §§  1-9; 
23  &  24  Vic.  c.  38,  §  6 ;  Sugd.  Stat.  310- 
313;  Shelford  R.  P.  Acts,  (383-686,  695; 
and  jiost,  Chap.  XLV.,  Slutuiury  Jurisdic- 
tion {SelUed  J^states).     As  to  contracts  be- 


tween landlord  and  tenant ;  the  rights  and 
liabilities  of  the  parties;  and  judicial  pro- 
cedure, see  Woodfall,  ix.-xii.  1,  320,  632, 
936 ;  see  also  Add.  Cont.  314—375 ;  Dixon, 
xiii.-xv. ;  L.  C.  Conv.  240-273;  1  Piatt, 
xi.-xxvii. ;  2  id.  82-154;  Smith's  Comp. 
660-676;  Williams  K.  P.  352-381. 

11  As  to  agreements  relating  to  land,  see 
ante,  p.  1339,  note  (7);  as  to  agreements  for 
leases,  see  5  Davidson  Conv.  1-18 ;  and  for 
forms  of  agreements  for  leases,  and  of 
leases,  see  tb.  19-82,  and  96-472;  Wood- 
fall,  966-997;  and  for  the  stamp  duties 
thereon,  ib.  955-965 ;  5  Davidson  Conv.  18, 
86-95.  As  to  agricultural  customs,  see 
Dixon,  1-37,  489.  As  to  leases  of  the  prop- 
erty of  infants,  see  post,  Chap.  XLV.,  St<tt- 
utory  Jurisdiction  ;  and  under  the  Settled 
Estates  Acts.     Ibid. 

1-  For  forms  of  summons  and  affidavit, 
see  Vol.  III. 
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bers,  and  a  summons  to  settle  the  lease  is  taken  out  and  served;  ^ 
the  draft  is  brought  in  and  settled,  either  by  the  Judge  or  his 
Chief  Clerk,  with  the  assistance,  if  necessary,  of  one  of  the  con- 
veyancing counsel ;  ^  the  draft  is  then  engrossed ;  an  affidavit 
verifying  the  engrossment  of  the  lease,  and  of  the  counterpart,  if 
any,  is  brought  in;^  the  Chief  Clerk  signs  a  memorandum  of 
allowance  in  the  margin  of  each  engrossment;''  and  thereupon 
ordinarily  issues  his  certificate  of  the  result  of  the  proceeding : 
which  is  completed  in  the  usual  manner.^  Where,  however,  as 
often  happens,  the  draft  lease  is  settled  at  Chambers  before  the 
order  approving  the  contract  is  drawn  up,  the  order  may  combine 
the  approval  of  the  engrossments,  and  thereby  save  the  expense  of 
a  certificate.® 


Proceedings 
under  order. 


By  sale. 


By  mortgage. 


Maising  Money  by  Sale  or  Mortgage. 

Where  an  order  directs  money  to  be  raised  by  a  sale  or  mort- 
gage of  an  estate,''  upon  the  return  of  the  summons  to  proceed  * 
on  the  ordei',  or  at  an  adjournment  thereof,  the  proximate  sum 
required  is  ascertained,  and  the  mode  of  raising  it  determined 
upon. 

Where  the  amount  is  to  be  raised  by  sale,  the  sale  is  conducted 
and  the  purchase-money  paid  into  Court,  and  subsequently  dealt 
with,  in  the  manner  hereafter  stated.^ 

Where  the  amount  is  to  be  raised  by  mortgage,  and  a  person 
willing  to  advance  the  money  has  been  found  by  the  parties,  an 
abstract  of  the  title  to  the  estate  proposed  to  be  mortgaged  is 
furnished  to  his  solicitor :  by  whom,  or  whose  counsel,  the  title  is 
investigated,  and  the  draft  of  the  mortgage  prepared.^"  A  copy 
of  the  draft  is  then  left  at  Chambers,  and  is  settled  there,  in  the 
same  manner  as  other  deeds.^^  At  this  point,  the  precise  sum 
required  is  usually  ascertained :  for  which  purpose,  subsequent 
interest  will  be  computed;  and  the  costs,  including  the  costs  ol 
the  mortgage,  will  be  taxed  by  anticipation,  and  certified  by  the 
Taxing  Master.^^     The  total  amount  to  be  raised   having   been 


1  Ord.  XXXV.,  15,  16,  ante,  p.  1103. 
For  form  of  summons,  see  Vol.  III. 

2  Ante,  p.  i;327-1330. 

3  For  forms  of  affidavit,  see  Vol.  III. 

■*  For  form  of  memorandum,  see  Vol. 
III. 

6  The  certificate  is  sometimes  dispensed 
with;  the  allowance  in  the  margin  of  the 
lease  being  deemed  sufficient  evidence  of 
the  lease  having  Lcen  settled  by  the 
Judge.  For  forms  of  certificate,  see 
Vol.  III. 

6  For  form  of  minute  of  order  in  such 
case,  see  Vol.  III. 


■^  For  forms  of  orders,  see  Seton,  244, 
245. 

8  Ord.  XXXV.,  15,  16. 

9  Post,  p.  1264  et  seq. 

i*)  As  to  inserting  a  power  of  sale,  see 
Russell  V.  Plaice,  18  Beav.  21 ;  and  as  to 
the  mortgagee's  counsel,  see  Nicholson  v. 
Jeyes,  1  Eq.  Eep.  -34,  L.  JJ.,  ante,  p.  1329, 
n.  (i);  1  Sm.  &  G.  Ap.  13. 

11  Heepost,  p.  1478. 

12  Seton,  246.  The  costs  of  the  mortga- 
gee should  be  included  in  the  costs  of  the 
plaintiff',  or  other  party  having  the  conduct 
of  the  cause.     Jl/id. 
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ascertained,  the  draft  is  engrossed,  and  verified  by  affidavit,  as  in 
other  cases.  An  order  will  then  be  made,  on  summons,  approving 
the  mortgage ;  giving  leave  to  the  mortgagee  to  pay  the  money 
into  Court ;  and  directing  that,  upon  such  payment,  the  mortgage 
be  executed  by  the  proper  parties :  who  will  be  named  in  the 
order.^  Upon  production  at  Chambers  of  an  office  copy  of  the 
Accountant-General's  certificate  of  the  payment  having  been  made, 
and  an  affidavit  of  the  due  execution  of  the  mortgage,  a  certificate 
will  be  made  of  the  manner  in  which,  or  the  j^ersons  to  whom,  the 
amount  raised  by  the  mortgage  is  to  be  applied  or  paid ;  and  on 
production  of  an  office  copy  of  such  certificate,  the  Accountant- 
General  will  pay  the  money  accordingly.^ 

Where  the  estates  of  any  deceased  person  have  been  ordered  to 
be  sold  or  mortgaged  ^  for  the  payment  of  his  debts,  the  Court 
may  direct,  and,  if  necessary,  compel,  any  infant  heir  or  devisee  to 
convey  such  estate,  in  such  manner  as  the  Court  shall  direct ;  and 
such  conveyance  is  to  be  as  effectual  as  if  the  infant  was  of  full 
age ;  *  and  where  an  estate  ^  devised  in  settlement  has  been  ordered 
to  be  sold  or  mortgaged  ^  for  the  payment  of  the  debts  of  the 
testator,  the  Court  may  direct  any  tenant  for  life  or  other  person 
having  a  limited  interest,  to  convey  the  whole  interest  in  the  estate 
so  to  be  sold  or  mortgaged,  in  such  way  as  the  Court  thinks  prop- 
er ;  and  such  conveyance  is  to  be  as  effectual  as  if  the  person  exe- 
cuting it  was  seised  of  the  whole  estate.'' 

The  surplus  of  the  money  raised  by  the  sale  or  mortgage,  which 
remains  after  answering  the  purposes  for  which  it  was  raised,  and 
defraying  all  reasonable  costs  and  expenses,  is  to  be  considered  in 
all  respects  of  the  same  nature,  and  descend  or  devolve  in  the  same 
manner,  as  the  estate  or  the  lands  so  sold  or  mortgaged,  and  to 
belong  to  the  same  persons,  be  subject  to  the  same  limitations  and 


Ch.  XXIX. 

§2. 


Application  of 

mortgage 

money. 


Convej^ances 
by  infants, 
under  order 
of  the  Court; 


and  by  limit- 
ed owners. 


Surplus  of 
money  raised 
to  be  con- 
sidered real 
property. 


1  For  form  of  order,  see  Seton,  245,  No. 
13;  and  for  form  of  summons,  see  Vol. 
III. 

2  See  post,  Chap.  XLI.,  Payment  out  of 
Court. 

3  2  &  3  Vic.  c.  60,  §  1;  Shelford  R.  P. 
Acts,  485;  Seton,  688. 

4  11  Geo.  IV.  &  IWiU.  IV.  c.  47,  §  11; 
Shelford,  483. 

^  Including  copyholds,  since  3  &  4  Will. 
IV.  c.  104;  Branch  v.  Browne,  2  De  G.  & 
S.  299;  12  Jur.  768;  and  extended  by  11 
&  12  Vic.  c.  87,  to  estates  which  are  by 
descent,  or  otherwise  than  by  devise,  vested 
in  the  heir  or  co-heirs  of  the  debtor,  subject 
to  an  executor}'  devise  over  to  a  non-exist- 
ing or  unascertained  person.  Shelford, 
486. 

6  2  &  3  Vic.  c.  60,  §  1;  Shelford,  485; 
Seton,  688. 


7  11  Geo.  IV.  &  1  Will.  IV.  c.  47,  §  12; 
see  Brook  v.  Smith,  2  K.  &  M.  73;  Schole- 
field  V.  Heafield,  8  Sim.  470;  Penny  v. 
Pretor,  9  Sim.  135;  Kadcliti'e  v.  Eccles,  1 
Keen,  130.  For  the  mode  of  enforcing  the 
execution  of  deeds,  see  ante,  pp.  1042  etseq., 
956.  The  execution  of  the  conveyance 
may  still  be  enforced  under  the  above  Acts : 
Sugd.  Stat.  411-412,  417,  n.,  419;  Head- 
lam,  2,  n. ;  but  the  usual  practice  now  is 
for  the  decree  or  order  directing  the  sale  or 
mortgage  to  declare  that  the  infant,  heir, 
devisee,  or  tenant  tor  life,  is  a  trustee  with- 
in the  meaning  of  the  Trustee  Act,  1850, 
see  post,  Chap.  XLV.,  Statutory  Jurisdic- 
tion (  Trustee  Acts),  and  then  to  obtain  a 
vesting  order;  Seton,  688.  For  cases  under 
the  above  Acts,  see  ibid.  ;  Shelford,  li.  P. 
Acts,  483-486 ;  Sugd.  Stat.  418,  419 ;  and 
for  forms  of  orders,  see  Seton,  825-827. 
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provisions,  and  be  applicable  to  the  same  purposes,  as  such  estate 
or  lands  would  have  belonged  and  been  subject  and  applicable  to, 
in  case  no  such  sale  or  mortgage  had  been  made.-^ 


E'rooeedings 
at  Chambers 
lUHk-r  order. 


Apportionment  of  Deficient  Fund. 

Where,  from  a  deficiency  in  the  assets  or  any  other  cause,  a  fund 
has' to  be  apportioned  amongst  a  class,^  the  fund,  if  small,  is  usually 
directed  to  be  apportioned  in  amounts  to  be  verified  by  aflUdavit.' 
In  other  cases,  the  apportionment  is  directed  to  be  made  at  Cham- 
bers :  in  which  case,  upon  the  return  of  the  summons  to  proceed  * 
on  the  order  directing  the  apportionment,  a  concise  statement  is 
dii'ected  to  be  brought  in,  showing  the  fund  to  be  apportioned,  the 
charges  upon  it,  and  the  persons  amongst  whom,  and  in  what 
amounts,  it  is  divisible/  If  any  costs  are  payable  out  of  the  fund, 
they  will  be  taxed  by  anticipation.  A  certificate  of  the  appor- 
tionment, showing  in  a  schedule  the  amount  payable  to  each  per- 
son, and  the  debt  or  sum  in  respect  of  which  it  is  an  apportionment, 
is  then  made  and  filed,®  and  upon  production  of  an  oflice  copy 
thereof  to  the  Accountant-General,  he  will  pay  the  apportioned 
amounts  accordingly .'' 


Appointment  and  Removal  of  Guardians  of  Infants. 

The  power  of  appointing  guardians,^  and   making  orders  for 
maintenance,  constitutes  a  part  of  the  general  and  important  juris- 
diction which  the  Court  of  Chancery  exercises  for  the  protection 
of  the  property  of  infants,  and  the  safe  custody  of  their  persons, 
Summarj'ex-  during  their  minorities;^  and  this  jurisdiction  has  long  been  exer- 


General  juris- 
diction in  ttie 
case  of  in- 
fants. 


1  2  &  3  Vic.  c.  60,  §  2 ;  and  see  Jermy 
V.  Preston,  13  Sim.  356,  366;  Cooke  v. 
Dealey,  22  Beav.  196;  Sheltbrd  R.  P. 
Acts,  485. 

2  As  to  the  distinction  between  real  and 
personal,  and  legal  and  equitable  assets, 
seeHaddan,  66-79;  2  L.  C.  Eq.  88-104; 
Ram  on  Assets,  181-203;  Smith's  Comp. 
500;  Trower,  208-275;  Williams's  Real  As- 
sets, 1-14;  and  for  the  principles  on  which 
assets  are  applied  and  distributed  in  Equity, 
see  Haddan,  90-139;  Kam,  xix.-xxvii. ; 
Smith's  Comp  502-514;  Trower,  295-306 ; 
Williams's  Real  Assets,  95-118. 

8  See  forms  of  orders  in  Seton,  141, 142, 
243.     For  form  of  affidavit,  see  Vol.  III. 

4  Ord  XXV.  15,  16. 

6  For  form  of  statement,  see  Vol.  III. 

6  F'or  form  of  schedule,  see  Regul.  8 
Aug.,  1857,  Sched.  No.  12;  and  Vol. 
III. ;  and  for  form  of  certificate,  see 
Vol.  III. 

'  See  post,  Chap.  XLI.,  Payment  out  of 
Court. 

8  As  to  the  various  kinds  of  guardian- 
ship of  infants,  see  Macpherson  on  Infants, 


2-114,  liii.-lxii. ;  Chambers  on  Infants,  54- 
80,  861 ;  2  L.  C.  Eq.  563-570.  As  to  the 
appointment  of  guardians  by  the  Court  of 
Chancery,  and  its  control  over  guardians, 
see  Macpherson,  95-151,  Ix.-lxii. ;  Cham- 
bers, 81-105,  158-200,  862-864;  2  L.  C. 
Eq.  570-588;  Seton,  702.  As  to  the  cus- 
tody of  infants,  under  2  &  3  Vic.  c.  54,  and 
guardianship  of  infant  felons,  under  3  &  4 
\\c.  c.  90,  see  post,  Chap.  XLV.,  Stdtufury 
Jurisdiction.  See  as  to  interference  on  ap- 
peal with  discretion  of  Judge  in  making 
appointment.  He  Kaye,  L.  R.  1  Ch.  Ap. 
387,  L.  JJ.  As  to  the  respect  shown  to 
guardian  appointed  by  a  foreign  Court,  see 
Nugent  V.  Vetzera,  L.  R.  2  Eq.  704;  12 
Jur.  N.  S.  781,  V.  C  W. 

9  For  the  origin  and  historj'  of  this  juris- 
diction, see  Co.  Litt.  89,  a,  Ilargrave's 
note  (70),  §  16;  2  Fonb.  Eq.  220,  n. ;  F. 
N.  B.  232;  Story  Eq.  Jur.  ^  1327  et  seq. ; 
Macpherson  on  Infants,  95;  1  Spence  Eq. 
Jur.  611  et  seq.  ;  Wellesley  v.  Duke  of 
Beaufort,  2  Russ.  120;  S.  C.  nom.  Welles- 
ley  «;.  Wellesley,  2  Bligh  N.  S.  124;  Ex 
parte  Birchel,   3  Atk.  813;   Ee  Bond,  11 
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ciseci  in  a  surajiiary  way :  formerly  on  petition,  and  now  by  sum-  Ch.  XXIX. 

mons,^  without  requiring  a  bill  to  be  filed.^  .  _   ^  "'   _. 

Where  a  suit  is  instituted  for  the  direction  of  the  Court  in  rela-  What  consti- 

tion  to  the  estate  or  person  of  an  infmt  and  for  his  benefit,  or  for  ^^^^^  ^  ^^"•'''^ 

...  .  .  .     .  .  of  Court. 

the  administration  of  property  in  which  he  is  interested,  the  infant, 
whether  plaintiff  or  defendant,  becomes  a  ward  of  Court  the  in- 
stant that  the  suit  is  commenced.  In  this  character,  he  is  con- 
sidered to  be  under  the  particular  care  of  the  Court ;  and  he  is 
equally  entitled  to  its  protection,  whether  he  is  under  the  imme- 
diate tutelage  of  a  father,  of  a  statutory  or  common-law  guardian, 
or  of  a  guardian  appointed  by  the  Court :  but  the  Court  does  not 
assume  to  itself  the  actual  guardianship  of  infants,*  Where  a 
fund,  in  which  a  female  infant  was  interested,  had  been  paid  into 
Court  under  the  Trustee  Relief  Act,^  and  an  order  made  for  main- 
tenance thereout,  it  was  held  that  she  thereby  became  a  ward  of 
Court.®  But  payment  into  Court  under  the  Legacy  Duty  Act,'' 
of  a  legacy  to  which  an  infant  is  entitled,^  or  under  the  Lands 
Clauses  Act,^  of  the  purchase-money  of  land  belonging  to  an  infant 
taken  for  public  purposes,^"  does  not  constitute  the  infant  a  ward 
of  Court. 

In  order  that  the  benefit  arising  from  the  protection  of  the  Court  ^^y  person 
may  be  extended  to  all  cases  in  which  interference  is  desirable,  it  "^^>'  '^°^' 

•        -I  T  1     T     ir-     t-  mence  pro- 

is  permitted  to  any  person  to  commence  proceedings  on  behaii  oi  ceedings  on 
infants;  subject,  however,  to  the  risk  of  incurring  the  censure  of  J'^ants" 
the  Court,  and  of  being  compelled  to  pay  the  costs  of  the  suit,  in 
the  event  of  its  subsequently  appearing  that  the  jDroceedings  were 
improperly  instituted.^^ 

Jur.  114,  V.  C.  K.  B. ;  Jones  v.  Powell,  9  L.  C.  440;  S.  C.  nom.  Marquis  of  Bute  v. 

Beav.  345;  Re  Neale,  15  Beav.  250;  Carr  Stuart,  2  Giff.  582;  7  Jur.  N.  S.  355.     It 

V.  Living,  28  Beav.  644 ;  2  Kent,  226,  227 ;  seems,  also,  that  if  no  suit  is  pending,  an 

Townsend  v.  Kendall,  4  j\Iin.  412.  infant  may  be  made  a  ward  of  Court,  on  a 

1  15  &  16  Vic.  c.  80,  §  26,  ante,  p.  1323.  petition  presented  for  that  purpose.     Jie 

2  It  is  stated,  that  the  earliest  case  upon  M'CulIochs,  Dm.  276;  see  also  lie  Bishop, 
record  of  the  exercise  of  this  power  of  ap-  Macpherson  Ap.  5;  Stuart  v.  Moore,  uOi 
pointing  a  guardian  upon  petition,  without  supra  ;  and  ib.  4  Macq.  36  n. 

suit,  "  occurred  in  the  j'ear  1696,  in  the  5  lO  &  11  Vic.  c.  96. 
case  of  Hampden;"  Co.  Litt.  89  a,  Har-  6  Re  Hodges,  3  K.  &  J.  213;  3  Jur.  N. 
grave's  note  (170),  §  16.  It  appears,  how-  S.  860;  and  see  Re  Hoare,  4  Giff.  254;  Re 
ever,  upon  reference  to  the  ilegistrar's  Tweedale,  John.  109;  and  post,  Chap, 
books,  that  cases  of  a  similar  kind  occurred  XLV.,  Statutory  Jurisdiction  (  Trustee  Re- 
al an  earlier  period.  £x  relatione,  Mr.  lief  Acts). 
Monro.    .  "v  36  Geo.  III.  c.  52,  §  32;  see^os<,  Chap. 

3  Macpherson,  103;  Hughes  w.  Science,  XLV.,  Statutory  Jurisdiction  {^Legacy  Duty 
ib.  Ap.   1;    Ambl.   302,  ed.  Blunt,   n. ;  2  Acts). 

Eq.  Ca.  Abr.  756,  pi.  14.  8  Re  Hilary,  13  W.  R.  959,  V.  C.  K.;  2 

4  Macplierson,   103 ;    and  see  Storv  Eq.       Dr.  &  Sm.  461. 

Jur.  §  1352;  Eyre  v.  Countess  of  Shafts-  o  8  &9  Vic.  c.  18;  see  po5<,  Chap.  XLV., 

bury,  2  P.  VVms.  118;  (ioodall  v.  Harris,  Statutory  Jurisdiction  {Lands  Clauses  Act). 

ib.  5G0,  562;  Butler  ».  Freeman,  Amb.  302;  w  Re  Wilts  Railway  Company,  Ex  parte 

Hughes  V.    Science,   ubi  sup.  ;  Wright  v.  Brewer,  13  W.  R.  959,  V.  C.  K. 

Naylor,  5  Mad.  77;  Wellesley  v.  Welles-  n  Starteu  «.  Bartholomew,  6  Beav.  143; 

ley,  and  S.  C.  nom.  Wellesley  v.  Duke  of  Sale  v.  Sale,  1  Beav.  586;  Fox  r.  Suwer- 

Beaufort,  ubi  sup. ;  Gyrin  v.  Gilbard,  1  Dr.  krop,  ib.  583;  Raven  v.  Kerl,  2  Phil.  692; 

&  S.  356;  7  Jur.  N.  S.  91;  Stuart «.  Moore,  ante,  pp.  74,  75,  79. 
4  Macq.  H.  L.  1;  7  Jur.  N.  S.  1129;  9  H. 

VOL.  II.  25 
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Ch.  XXIX. 

§2. 


Whether  the 
infant  must 
have  prop- 
erty, to  give 
the  Court  J 
jurisdiction. 


Liberty,  by 
decree,  to  ap- 
ply for 
guardians 
and  mainte- 


Application 
by  summons 
for  guardians 
or  mainte- 
nance. 

where  a  suit 
is  pending : 


So  far  as  the  jurisdiction  of  the  Court  relates  to  the  appointment 
of  guardians  and  the  protection  of  the  persons  of  infants,  it  does 
not  seem  absohxtely  necessary  to  allege,  as  a  foundation  for  the 
interference  of  the  Court,  that  the  infant  is  possessed  of  property ;  ^ 
but  there  can  scarcely  occur  a  case  where  the  Court  can  be  called 
upon  to  interfere,  unless  the  infant  is  possessed  of  some  property. 
According  to  Lord  Eldon,  in  Wellesley  v.  The  Duke  of  Heaxifort^ 
the  Court  is  not  in  the  habit  of  exercising  jurisdiction  over  the 
persons  of  infants,  except  in  cases  where  the  existence  of  projaerty 
has  brought  them  within  the  power  of  the  Court ;  but  it  is  not 
from  any  want  of  jurisdiction  that  it  does  not  act,  but  from  a  want 
of  means  to  exercise  its  jurisdiction :  because  the  Court  cannot 
take  upon  itself  the  maintenance  of  all  the  children  in  the  king- 
dom. It  can  exercise  this  jurisdiction  usefiilly  and  practically, 
only  where  it  has  the  means  of  doing  so :  that  is  to  say,  by  its 
having  the  means  of  applying  property  for  the  use  and  mainte- 
nance of  the  infants.  Where,  however,  the  infant  was  the  child  of 
an  English  father,  who  had  been  naturahzed  in  America,  the  Court 
appointed  guardians  for  her :  although  her  property  was  real  estate 
sititate  in  America,  and  she  had  been  clandestinely  removed  thence 
by  her  paternal' relatives,  in  breach  of  an  injunction  from  an 
American  Court  restraining  her  removal,  and  guardians  had  been 
appointed  in  America.* 

Where  a  suit  has  been  instituted  by  bill  relating  to  property  in 
which  infents  are  interested,  and  guardians  or  maintenance  are 
required,  it  is  usual  for  the  decree  to  give  leave  to  the  infant  to 
make  such  application  in  Chambers  for  the  appointment  of  a 
guardian,  and  for  an  allowance  for  maintenance,  as  he  may  be 
advised :  *  in  which  case,  the  decree  is  j^rosecuted  in  the  usual 
manner. 

An  application  in  a  suit,  whether  commenced  by  bill  or  admin- 
istration summons,  may  also  be  made  at  Chambers,  at  any  time, 
for  the  ap2)ointment  of  a  guardian,  an  allowance  for  maintenance, 
or  matters  connected  therewith.^  If  the  infant  is  a  party  to  the 
suit,  the  application  is  made  by  an  ordinary  summons.  If  he  is 
not  a  party,  the  first  application  is  made  by  a  summons  in  the  form 
used  for  proceedings  originating  at  Chambers :  which  is  intituled 


1  Re.  Spence,  2  Phil.  247,  252;  iJelynn, 
2  De  G.  &  S.  457,  481 ;  and  see  Hope  v. 
Hope,  4  De  G.,  M.  &  G.  328,  343. 

2  2  Russ.  20,  21. 

3  Rt  Dawson,  Dawson  v.  Jay,  2  Sm.  & 
G.  199;  S.  C.  mmi.  Dawson  v.  .lay.  Re, 
Dawson,  1  Jur.  N.  S.  37;  3  De  G.,  M.  & 
G.  764;  and  see  Johnstone  v.  Beattie,  10 
CI.  &  F.  42;  S.  C.  nom.  Beattie  v.  John- 
stone, 1  Phil.  17,  30;  5  Jur.  G71;  Stuart 


V.  Moore,  4  Macq.  H.  L.  1;  7  Jur.  N. 
S.  1129;  9  H.  L.  C.  440;  S.  C.  nom.  Mar- 
quis of  Bute  V.  Stuart,  ib.  355;  2  Giff. 
582;  but  see  Nugent  v.  Vetzera,  L.  R.  2 
Eq.  704;  12  Jur.  N.  S.  781,  V.  C.  W. 

*  Seton,  702;  and  form,  ih.  699,  No.  1. 

5  15  &  16  Vic.  c.  80,  §  26,  ante,  p.  1061. 
As  to  maintenance,  see  post,  p.  1356  ti 
seq. 
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in  the  matter  of  the  infant  by  his  next  friend,  and  in  the  suit ;  ^  but    Ch  XXIX. 

subsequent  appUcations  in  the  same  matter  and  suit  are  made  by    ,. ;^ , 

an  ordinary  summons.^  The  summons,  in  either  case,  is  prepared, 
issued,  and  served,  where  service  is  necessary,  in  the  manner  before 
expLained.^ 

Where  no  suit  is  pending,  the  application  should  be  made  by  where  no 
summons,  under  the  summary  jurisdiction  of  the  Court.*  The  ^"^t'speuc- 
summons  must  be  in  the  forai  used  for  proceedings  originating  at 
Chambers ;  ^  and  it  is  prepared,  issued,  and  served,  where  service 
is  necessary,  in  the  manner  before  described. «  The  summons  is 
intituled  in  the  matter  of  the  infant  by  his  next  friend :  whose 
written  authority  to  commence  proceedings  must  be  filed  with  the 
duplicate  summons.'^ 

Where  the  only  object  is  the  appointment  of  a  guardian  of  the   Extent  of  the 
person,  the  appointment  may  be  made  under  the  summary  jurisdic-  .iu'>«i'^t'<'»: 
tion  of  the  Court,  however  large  the  property  may  be ;  and  there 
is  no  necessity  for  fiUng  a  bill.^    The  fact  of  the  lather  of  an  infant   When  tiie 
being  aUve,  is  not  in  itself  a  sufficient  reason  to  prevent  the  Court  father  is  a  ne. 
interfering :  for,  if  a  sufficiently  strong  case  is  made,  a  person  will 
be  appointed,  without  suit,  to  act  as  guardian  during  the  lifetime 
of  the  father.     In  Ex  parte  Mountfort,  Lord  Eldon  said,  "I  have 
no  doubt  tliat,  in  certain  cases,  the  Court  will,  upon  petition,  with- 
out a  bill,  appoint,  not  a  guardian,  which  cannot  be  during  the 
father's  hfe,  but  a  person  to  act  as  guardian :  though  in  modern 
times  the  Court  has  professed  to  be  very  cautious  upon  that."  ^ 


1  Ante,  p.  1331  et  seq.  The  written  au- 
thority of  the  next  friend  must  be  tiled 
with  the  duplicate  summons.  15  &  16  Vic. 
c.  86,  §  11,  anU.,  p.  1332,  n.  (12).  For  form 
of  authority,  see  Vol.  III. 

2  Ante,  p.  1331  et  seq. 

3  Jbid.  For  form  of  summons,  see  Vol. 
III. 

*  Ante,  p.  1323.  It  may  be  observed 
that,  in  such  cases,  ordinary  jurisdiction 
by  bill  is  not  excluded  except  by  express 
enactment:  Hyde  v.  Edwards,  12  Beav. 
160;  though  the  party  refusing  to  avail 
himself  of  the  sunmiary  jurisdiction  may 
have  to  pay  the  costs :  Thomas  v.  Walker, 
18  Beav.  521. 

6  15  &  16  Vic.  c.  80,  §  26,  ante,  p.  1323. 
Subsequent  applications,  in  the  same  mat- 
ter, are  made  by  ordinary  simimons.  Ante, 
p.  1331  et  seq.  Guardians  are  also  ap- 
pointed at  Chambers  for  special  puiiwses: 
Buch  as,  presenting,  or  consenting  to  the 
presentation,  to  a  living,  or  to  protect  the 
infant's  interest  on  a  bill  in  Parliament. 
For  forms  of  orders  in  such  cases,  see  Se- 
ton,  692,  603,  706 ;  and  for  forms  of  sum- 
mons, see  Vol.  III. 

(s  Ante,  p.  1331  et  seq. 

7  15  &  16  Vic.  c.  86,  §  11,  nnte,  p.  1-332, 
.  (5).  For  forms  of  summons  and  author- 
y,  see  Vol.  III. 


8  Ke  Duke>f  Newcastle,  15  Ves.  447,  n. 
(i);  and  see  £x  parte  Mountfort,  ib.  445, 
447. 

9  15  Ves.  447.  For  form  of  order  in 
such  a  case,  see  Seton,  700,  No.  3.  The 
following  cases  may  be  referred  to,  for  the 
principles  on  which  the  Court  appoints  a 
person  to  act  as  guardian  during  the  life- 
time of  the  father,  ^^'ilcox  v.  Drake,  2 
Dick.  631;  Lyons  v.  Blenkin,  Jac.  245, 
254,  and  cases  there  cited;  Wellesley  v. 
Duke  of  Beaufort,  2  Euss  1  S.  C.  num. 
Wellesley  v.  Wellesley,  2  Bligh  N.  S. 
124;  Re  England,  1  K.  &  M.  499;  Re 
Fvnn,  2  De  G.  &  S.  457;  12  Jur.  713; 
Thomas  v.  Roberts,  3  De  G.  &  S.  758; 
Anon.,  2  Sim.  N.  S.  54.  Whenever  a 
father  is  guilty  of  gross  ill-treatment  or 
cruelty  towards  his  infant  children,  or  is  in 
constant  habits  of  drunkenness  and  blas- 
phemy, or  low  and  gross  debauchery;  or 
he  pro  esses^atlieistical  or  irreligious  prin- 
ciples ;  or  his  domestic  associations  are  such 
as  tend  to  the  corruption  and  contamina- 
tion of  his  children ;  or  he  otherwise  acts 
in  a  manner  injurious  to  the  morals  or  in- 
terests of  his  children;  in  every  such  case 
the  (?ourt  of  Chancery  will  interfere  and 
deprive  him  of  the  custody  of  his  children, 
and  appoint  a  suitable  person 'to  act  as 
guardian,  and  to  take  care  of  them,  and  to 
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S  -2 


\\'here  infant 
has  appointed 
a  guardian  for 
liiniself. 

Where  infant 
out  of  tile 
jurisdiction. 


Testamen- 
tary guar- 
dians bj' 
statute:  how 
appointed. 


Nor  will  the  Court  decline  to  appoint  a  guardian  because  the  infant, 
being  fourteen  years  old,  and  entitled  to  real  estate,  has  by  deed 
apjiointed  a  guardian  for  himself.^ 

The  Court  of  Chancery  has  jurisdiction  over  the  custody  of 
children  of  British  subjects,  although  born  and  domiciled  out  of 
England ;  and  will,  upon  their  coming  within  the  jurisdiction,  ap- 
point guardians  for  them;^  and  the  Court  will  appoint  a  guardian 
for  an  infant  who  is  out  of  the  jurisdiction,  if  his  property  is  sit- 
uate here,  or  under  the  control  of  the  Court ;  but  it  is  usual  to 
require  that  the  parent,  or  one  of  the  guardians,  should  be  within 
the  jurisdiction.^ 

By  the  12  Car.  II.  c.  24,  it  is  provided  that  the  father  of  any 
child  under  the  age  of  twenty-one  years,  and  not  married  at  the 
time  of  his  death,  may,  whether  such  father  is  within  the  age  of 
twenty-one  years,  or  of  full  age,  by  deed  *  or  will  ^  dispose  of  the 
custody  and  tuition  of  such  child  in  such  manner  as  he  shall  think 
fit,  for  and  during  such  time  as  he  or  they  shall  respectively  remain 
under  the  age  of  twenty-one  years,  or  any  lesser  time,  to  any 
person  or  persons  in  possession  or  remainder.®     And  such  disposi- 


superintend  their  education.  2  Story  Eq. 
Jur.  §  1341 ;  Powel  v.  Cleaver,  2  Bro.  C.  C. 
(I'erlvins's  ed.)  500,  501,  and  notes  and  cases 
cited;  1  'Jlacpherson,  Infants  (Lend.  ed. 
1841),  142,  147.  The  English  cases  on  this 
subject  are  numerous.  See  some  of  them 
cited  2  Story  Eq.  Jur.  §  1341,  in  note;  De 
Manneville  v.  De  Manneville,  10  Sumner's 
Ves.  52,  and  notes;  see  also  £x  parte 
Wollstonecraft,  4  John.  Ch.  80;  £x  pai-te 
Waldron,  13  John.  419;  People  v.  Mercien, 
8  Paige,  47 ;  U.  States  v.  Green,  3  Mason, 
482;  Jn  re  Mitchell,  R.  M.  Charlt.  489, 
494,  495;  2  Kent,  220,  221,  and  notes; 
Ahrenfeldt  v.  Ahrenfeldt,  1  Hoff.  Ch.  497; 
Cockrell  v.  Cockrell,  36  Ala.  G73;  Cowls  d. 
Cowls,  3  Gilman,  435. 

1  Coham  v.  Coham,  13  Sim.  639. 

2  Johnstone  v.  Beattie,  Dawson  v.  Jay, 
and  Stuart  v.  Moore,  ante,  p.  1348,  note  (3) ; 
Hope  V.  Hope,  4  De  G.,  M.  &  G.  328;  and 
see  Dawson  r.  Jay,  lit  Dawson,  3  De  G., 
M.  &  G.  764,  as  to  a  guardian  taking  an 
infant  ward  out  of  the  jurisdiction. 

3  Logan  V.  Fairlee,  Jac.  193 ;  Lockwood 
V.  Fenfon,  17  Jur.  127,  V.  C.  S. ;  and  see 
Stephens  v.  James,  1  M.  &  K.  627;  De 
■Weever  v.  Kochport,  6  Beav.  391. 

■*  In  some  of  the  United  States  it  is  ex- 
pressly provided  by  statute  that  the  father 
may  by  deed,  executed  in  his  lifetime,  dis- 
pose of  the  custody  and  tuition  ot  his 
children  during  their  minority.  2  Kent, 
225,  note;  Thomas  v.  Williams,  9  Florida, 
2.^9. 

In  some  of  the  States,  the  word  deed  is 
omitted  from  the  statute  empowering  the 
father  to  appoint  guardians  for  his  chd- 
dren ;  as  in  Ohio  and  Massachusetts.  See 
Bj-rne  v.  Love,  14  Texas,  81. 


6  The  guardian  himself  may  be  one  of 
the  attesting  witnesses.  Morgan  v.  Hatch- 
ell,  19  Beav.  86;  1  Jur.  N.  S.  125. 

6  The  guardianship  of  children  appears 
never  to  have  been  made  the  subject  of 
testamentary  disposition  until  the  statute 
12  Charles  11.,  per  Lord  Alvanley  in  £x 
jKirie  The  Earl  of  Ilchester,  7  Ves.  370. 

In  Massachusetts,  "a  father  may  by  his 
last  will  in  writing  appoint  guardians  for  his 
children,  whether  born  at  the  time  of  mak- 
ing the  will  or  afterwards,  to  continue  dur- 
ing the  minority  of  the  child  or  a  less 
time."  Genl.  Sts.  c.  109,  §  5.  The  wiU 
in  such  case  must  be  executed  with  the 
foniialities  required  by  the  general  law 
respecting  the  execution  of  wills.  Ward- 
well  V.  Wardwell,  9  Allen,  518.  The 
guardian  derives  his  authority  directly  from 
the  will.     Norris  r.  Harris,  15  Cal.  226. 

This  power  of  the  father  to  constitute  a 
guardian  by  will,  has  been  pretty  exten- 
sively adopted  in  the  United  States.  It  is 
a  personal  trust,  and  not  assignable.  2 
Kent,  224,  225;  Eyre  v.  Shaftesbuiy,  2  P. 
Wms.  121;  Balch  v.  Smith,  12  N.  H.  441; 
Norris  v.  Harris,  15  Cal.  226 ;  see  Peyton 
V.  Smith,  2  Dev.  &  Bat.  Eq.  325 ;  M' Al- 
lister  r.  Olmstead,  1  Humph.  210. 

In  New  York,  by  a  law  of  1862,  c.  172, 
§  6,  the  consent  of  the  mother,  if  living, 
is  necessarj'  to  the  appointment  of  a  testa- 
mentary guardian  by  the  father. 

If  the  will  is  not  executed  with  the  re- 
quisite fonualities  to  render  it  valid  and 
binding  as  a  will,  still  the  Cimrt  in  appoint- 
ing a  guardian  will  have  gi-eat  regard  to 
the  expressed  wishes  of  the  father.  Ward- 
well  V.  Wardwell,  9  Allen,  518,  522;  Wat- 
son V.  Waruock,  31  Geo.  716. 
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tion  of  the  custody  of  such  cliild  will  be  good  and  effectual  against 
all  persons  claiming  the  custody  or  tuition  of  such  child  as  guar- 
dian in  socage  or  otherwise ;  and  such  person  or  persons  to  whom 
the  custody  of  such  child  is  so  disposed  or  devised,  may  maintain 
an  action  of  ravishment  of  ward  or  trespass  against  any  person  or 
persons  who  may  wrongfully  take  away  or  detain  such  child,  and 
may  recover  damages  for  the  same  in  the  said  action  for  the  use 
and  benefit  of  such  child.  And  such  person  or  persons  to  whom 
the  custody  of  such  child  is  so  disposed  or  devised,  may  take  into 
his  or  their  custody,  to  the  use  of  such  child,  the  profits  of  all 
lands,  tenements,  and  hereditaments  of  such  child,  and  also  the 
custody,  tuition,  and  management  of  the  goods,  chattels,  and  per- 
sonal estate  of  such  child  till  his  age  of  twenty-one  years  or  any 
lesser  time,  according  to  such  disposition  as  aforesaid,  and  may 
bring  such  action  or  actions  in  relation  thereunto  as  by  law  a 
guardian  in  common  socage  might  do.^  It  has,  however,  since  Infant  father 
been  enacted,  "that  no  will  made  by  any  person  under  the.  age  of  appohit°hv^ 
twenty-one  years  shall  be  valid : "  ^  so  that  a  father,  while  under  will, 
that  age,  cannot  now  by  will  disjoose  of  the  custody  of  his  chil- 
dren.^ There  does  not,  however,  seem  any  reason  why  the  power 
to  dispose  of  the  custody  by  deed  should  not  still  continue,  in  a 
like  case.* 

The  12  Car.  II.  c.  24,  only  enables  the  father  to  dispose  of  the   Extent  of 
custody  of  his  unmarried  children;  but  it  seems  that,  if  a  male  P°7'^''°' 

•^  .  .  '  .  '  father  to  ap- 

child  be  unmarried  at  the  time  of  the  death  of  his  father,  the  tes-  point, 
tamentary  guardianship  does  not  determine  until  he  attains  the 
•age  of  twenty-one  years,  notwithstanding  his  marriage :  ^  though 
in  such  a  case,  the  guardianship  of  a  female  would  necessarily 
determine  by  marriage.®     The  Act  confers  authoiity  upon  no  j^er- 

1  Sects.  8,  9,  10.  Formerly  a  Roman  tion  of  the  trust;  for  the  statute  gives  that 
Catholic  could  not  be  a  guardian,  but  the  authority  to  the  father.  The  later  cases 
disqualilicatiou  was  removed  by  the  10  lead  to  the  conclusion  that  the  marriage  of 
Geo.  IV.  c.  7.  a  female  infant  does  not  absolutely  deter- 

2  7  Will.  IV.  &  1  Vic.  c.  2G,  §  7.  mine  the  guardianship,  and  that  it  -(vould 

3  This  must  of  course  be  true  in  all  require  a  special  order  in  Chancery  to  do 
States  where  a  minor  has  not  power  to  it.  2  Kent,  225,  220 ;  In  re  Whitaker,  4 
make  a  valid  will.  But  in  several  of  the  John.  380.  He  adds,  "  The  cases  are  not 
United  States,  the  father,  though  a  minor,  very  clear  and  consistent  on  this  point.  It 
may  appoint  a  testamentary  guardian,  who  would  be  quite  reasonable  that  the  mar- 
should  have  the  powers  of  a  guardian  in  riage  of  a  female  ward  should  determine 
common  socage.     2  Kent,  225  note.  the  guardianship,   both  as  to  her  person 

4  But  see  the  remarks  of  Lord  Eldon  in  and  her  estate,  if  she  married  an  adult. 
Ex  parte  The  Earl  of  Ilchester,  7  Ves.  307;  It  ought  to  be  so  as  to  her  person,  but  not 
Lord  Shaftsbury  «.  Hannam,  Finch,  323;  as  to  her  estate,  if  she  married  a  minor." 
2  Kent,  225.  2  Kent,  226 ;  see  Jones  v.  \\'ard,  10  Yerger ; 

5  Earl  of  Shaftsbury's  case,  cited  3  Atk.  Roach  v.  Garvan,  1  Ves.  S.  160.  In  Re 
625.  Whitaker,  4  John.  Ch.  380;  Nicholson  v. 

6  Mendes  v.  Mendes,  1  Ves.  S.  91.  Wilborn,  13  Geo.  467;  Porch  (•.  Fries,  3  C. 
Chancellor  Kent  says  it  is  the  better  opin-  E.  Green,  204;  Burr  v.  Wilson,  18  Texas, 
ion,  that  a  testamentary  guardian  contin-  307. 

ues  till  the  age  of  twenty-one,  though  the  By  statute  in  Massachusetts,  the  mar- 

infant  be  a  female,  and  jnarry  in  the  mean      riage  of  a  female,  under  guardianship  as  a 
time,  if  the  will  be  explicit  as  to  the  dura-      minor,  discharges  her  guardian  from    all 
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son  except  a  father,^  and  with  respect  to  a  father,  it  has  reference 
only  to  legitimate  children.'^ 

A  testamentary  guardian  is  subject  to  the  control  of  the  Court,^ 
both  with  respect  to  the  property  and  the  person  of  the  infant :  * 
and  the  Court  may  remove  him  and  appoint  another  guardian  in 
hisstead,^  or  may,  without  removing  him,  appoint  another  person 
to  have  the  care  of  the  infint.®  As  a  general  rule,  however,  the 
Court  does  not  remove  testamentary  guardians,  but  makes  orders 
to  regulate  their  conduct  J 

Where  a  testamentary  guardian  has  once  taken  the  trust  upon 
him  and  acted  as  guardian,  if  it  is  sought  to  remove  him  for  mis- 
conduct, a  bill  must  be  filed ;  but  not  where  he  has  declined  to 
act :  for  that  is  as  if  there  had  been  no  appointment  of  him  as 
guardian.*  In  such  cases,  a  guardian  should  be  appointed,  in  a 
summary  way ;  and  the  mere  circumstance  of  a  dispute  concerning 
the  person  to  be  appointed  guardian  is  no  reason  why  the  applica- 
tion should  not  be  made  %vithout  suit :  ^  although  it  is  a  reason 
why  no  order  should  be  made  without  an  inquiry.^** 


right  to  her  custody  and  education,  but 
not  to  her  property.  Genl.  Sts.  c.  109, 
§26. 

In  New  Jersey,  the  power  of  a  guardian 
appointed  by  the  Orphans'  Court  over  a 
female  ward,  ceases  upon  her  marriage 
under  age.  From  the  marriage,  her  hus- 
band stands  in  the  place  of  her  guardian, 
both  as  to  her  person  and  her  property. 
Porch  V.  Fries,  3  C.  E.  Green,  204;  see 
Jones  V.  Ward,  10  Yerger,  160 ;  Macpher- 
son  on  Infants,  90. 

1  Brigham  v.  AVheeler,  8  Met.  127.  A 
grandfather  cannot  appoint  a  guardian 
for  his  grandchildren.  Hoyt  v.  Hellen,  2 
Edw.  Ch.  202.  Nor  can  a  mother  for  her 
children.  Matter  of  Pierce,  12  How.  Pr. 
532. 

But  in  Illinois,  by  statute  of  18-35,  power 
is  given  by  deed,  or  last  will,  to  the  mother 
as  well  as  to  the  father  to  appoint  a  guar- 
dian of  her  children,  if  she  be  sole,  and  the 
tJather  has  made  no  such  disposition. 

A  party  permitted  by  the  Act  of  the 
Legislature  of  Louisiana  to  adopt  a  minor, 
cannot  appoint  a  testamentary  tutor  to 
such  adopted  minor,  to  the  exclusion  of  the 
natural  father.  In  Tutorship  of  Upton, 
16  La.  An.  17.5. 

2  Ward  V.  St.  Paid,  2  Bro.  C.  C.  .583; 
Peckham  v.  Peckham,  ib.  n. ;  2  Cox, 
46 ;  Chatteris  r.  Young,  1  J.  &  W.  106 ; 
Macpherson,  87;  Chambers,  38. 

3  Duke  of  Beaufort  v.  Bertv,  1  P.  Wms. 
703,  704. 

«  Talbot  V.  Earl  of  Shrewsburv,  4  M.  & 
C.  672;  Wittv  V.  Marshall,  1  Y."  &  C.  C. 
C.  68,  71;  Gardner  r.  Blane,  1  Ilare,  381, 
and  cases  cited  ib.  382,  n.  in);  .Jones  v. 
Powell,  9  Beav.  345. 

5  See  2  Story  Eq.  Jur.  §  1339,  note.    In 


Massachusetts,  when  a  guardian,  appoint- 
ed either  by  a  testator,  or  by  the  Probate 
Court,  becomes  insane,  or  otherwise  inca- 
pable of  discharging  his  trust,  or  evidently 
unsuitable  therefor,  the  Court,  after  notice 
to  him  and  all  others  interested,  may  re- 
move him,  and  appoint  another  in  his 
stead.     Genl.  Sts.  c.  109,  §  24. 

The  general  jurisdiction  over  every 
guardian,  however  appomted,  still  resides 
in  Chanceiy;  and  a  guardian  appointed 
by  the  surrogate,  or  by  will,  is  as  much 
under  the  superintendence  of  the  Court  of 
Chancery,  and  of  the  power  of  removal  by 
it,  as  if  he  were  appointed  by  the  Court, 
iw  )-e  Andrews,  1  John.  Ch.  99;  Ex  parte 
Crumb,  2  .John.  Ch.  439;  2  Kent,  226, 
227,  and  note;  Wilcox  v.  WUcox,  4  Ker- 
nan  (14N.  Y.),  575. 

If  not  removed  by  the  Court,  the  Chan- 
cer}'^  guardian  continues  until  the  majority 
of  the  infant,  and  is  not  controlled  by  the 
election  of  the  infant  when  he  arrives  at 
the  age  of  fourteen.  2  Kent,  226,  227 ;  In 
the  matter  of  Nicoll,  1  John.  Ch.  25. 

6  Koach  V.  Garvan,  1  Ves.  S.  160 ;  Smith 
V.  Bate,  2  Dick.  631;  and  see  Ingham  v. 
Bickerdike,  6  Mad.  275. 

^  lioach  V.  Garvan,  ubi  sup. ;  Goodall  v. 
Harris,  2  P.  Wms.  560. 

8  Per  Ld.  Redesdale,  in  O'Keefe  v. 
Casev,  1  Sch.  &  Lef.  106;  and  see  Ee 
M'Ciillochs,  Dru.  276. 

9  Lad}'  Teynham  v.  Lennard,  4  Bro.  P. 
C.  ed.  Toml.  302,  cited  in  Eyre  v.  Countess 
of  Shaftsbury,  2  P.  W.  120;  Ex  parte  Earl 
of  Ilchester,  7  Ves.  348,  353;  Be  M'Cul- 
lochs,  ubi  sup. 

10  Beattie  v.  Johnstone,  1  Phil.  17,  30;  5 
Jur.  671 ;  S.  C.  nom.  Johnstone  v.  Beattie, 
10  CI.  &  F.  42. 
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Upon  the  application  for  the  appointment  of  a  guardian,  evi- 
dence must  be  adduced  to  show:  the  ages  of  the  infants;  the 
nature  and  amount  of  their  fortunes  and  incomes ;  and  what  rela- 
tions they  have.^  What  "relations"  are  to  be  included  in  the 
inquiry  is  a  matter  of  discretion  in  each  case :  as  a  general  rule,  it 
should  at  least  be  shown  what  persons  there  are  of  or  within  the 
same  degi-ee  of  relationship  as  the  proposed  guardian ;  and  if  the 
mother  is  proposed  as  a  guardian,  the  evidence  should  extend  to 
uncles  and  aunts  on  the  father's  and  mother's  sides.^  The  sum- 
mons should  be  served  upon  such  relations :  unless  their  acqui- 
escence in  the  appointment  of  the  proposed  guardian  is  otherwise 
proved,  or  service  on  them  is  dispensed  with.^  Evidence  is  also 
requii-ed  of  the  fitness  of  the  proposed  guardian ;  and  his  willing- 
ness to  act  should  be  proved  by  the  production  of  his  written 
consent.'*  The  usual  evidence  of  fitness  has  sometimes  been  dis- 
pensed with :  thus,  where  a  reputed  father  had  appointed,  by  will, 
a  guardian  to  an  illegitimate  child  (which,  as  we  have  seen,°  is 
inoperative  under  the  statute),  and  no  objection  was  made,  the 
Court  acted  upon  such  nomination  without  further  evidence,  and 
thereby  carried  into  efiect  that  which  the  fiither  intended,  but 
could  not  strictly,  by  law,  accomplish.®  So,  also,  the  Court  at 
once  appointed  a  guardian  upon  the  nomination  of  the  infimt,  who 
was  fourteen  :  he  appearing  himself  in  Court  for  the  purpose.'^ 

If  the  mother  of  the  infant,  or  any  other  female,  is  appointed 
guardian  by  the  Court,  and  marries  after  her  appointment,  her 
guardianship  determines,  and  a  new  appointment  is  necessary;* 
but  it  seems  she  will  usually  be  reappointed.^  So,  also,  where  one 
of  several  guardians  apjiointed  by  the  Court  dies,  the  right  of  the 
survivors  determines,  and  it  becomes  necessary  to  apply  again  to 
make  a  new  appointment.^*'   If,  however,  no  objection  appears,  it  is 


Ch.  XXIX. 

§2. 


Evidence  in 
support  of  ap- 
plication to 
appoint  a 
guardian. 


1  Eegul.  8  Aug.,  1857,  r.  19 ;  Bloxam, 
43. 

2  Ibid.  In  New  Jersey,  the  mother,  and 
after  the  mother  the  next  of  kin  of  the  in- 
fant, are  entitled  to  be  appointed  guardians 
of  a  minor  under  the  age  of  fourteen  years ; 
and  such  claim  cannot  be  disregarded  un- 
less for  some  satisfactory  reason,  apparent 
to  the  Court.  Albert  v.  Perry,  1  McCar- 
ter,  540. 

3  Jbid.  As  to  what  relations  are  pre- 
ferred in  the  selection  of  a  guardian,  see 
Macpherson,  112. 

4  For  forms  of  affidavit  and  consent, 'see 
Vol.  III. 

5  Ante,  pp.  1351,  1352. 

6  Chatteris  v.  Young,  1  J.  &  W.  106, 
and  cases  cited ;  JIacpherson,  10i» ;  and  see 
Beattie  v.  Johnstone,  1  Phil.  17,  30;  5  Jur. 
671. 

7  Expnrtt  Edwards,  3  Atk.  519. 


8  This  is  the  law  bv  statute  in  Massa- 
chusetts. Genl.  Sts.  c.  109,  §  25.  As  to 
the  appointment  of  a  married  woman 
sole  guardian,  see  In  re  Kaye,  L.  R.  1  Ch. 
Ap.  387.  In  some  States,  such  appointment 
may  be  made  with  the  assent  of  her^hus- 
band,  but  not  otherwise.  Palmer  r.  (Dak- 
ley,  2  Doug.  (Mich.)  433;  Farrer  v.  Clark, 
29  Miss.  (7  Cush.)  195.  The  policy  of  the 
law  of  New  York  is  against  the  appoint- 
ment of  married  women  as  guardians  of 
the  estate  of  minors.  And  where  the 
mother  of  the  minor  is  living  with  the  sec- 
ond husband,  though  othenvise  competent, 
she  will  not  be  appointed  guardian  of  his 
estate.  HoUev  v.  Chamberlain,  1  Kedtield 
(N.  Y.  Sur.),  333. 

9  Re  Gornall,  IBeav.  347;  Jones  v.  Pow^ 
ell,  9  Beav.  345;  and  see  Anon.,  8  Sim. 
346. 

l"  Bradshaw  v.  Bradshaw,  1  Kuss.  528. 


Guardianship 
determined : 

by  marriage 
of  female ; 

or  by  death 
of  one  of 
several ; 
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usual  to  reappoint  the  survivors.^  But  in  the  case  of  testamentary 
guardians,  even  though  there  are  no  words  of  survivorship  in  the 
deed  or  will  ap])ointing  them,  the  office  will,  upon  the  death  of 
one,  survive  to  the  others.^ 

Where  there  is  no  suit  pending  which  will  enable  the  Court  to 
take  upon  itself  the  management  of  the  infant's  property,  a  guar- 
dian of  the  estate,  as  Avell  as  of  the  person,  may  be  appointed  on 
summons ;  but  where  such  suit  is  pending,  a  guardian  of  the  per- 
son only  will  be  appointed.^  Formerly,  it  was  considered  that  the 
Court  had  no  jurisdiction  to  appoint  a  receiver  of  an  infant's 
property,  unless  a  bill  was  filed ;  *  but  this  rule  has  been  frequent- 
ly relaxed  in  modem  practice,  and  guardians  and  receivers  have 
been  appointed  on  summons,  without  suit.^  The  more  usual 
course,  however,  is  to  appoint  a  guardian  of  the  person  and  estate, 
without  a  receiver.^ 

The  application  must  be  suj^ported  by  evidence,  showing  the 
nature,  rental,  or  income,  and  other  material  particulars  of  the 
estate,  and  also  the  fitness  of  the  proposed  guardian,  and  his 
consent  to  act.'^ 

It  is  usual  to  appoint  the  same  person  to  be  guardian  of  the 
estate,  as  of  the  person  of  the  infant ;  but  this  rule  is  sometimes 
departed  from.* 

The  person  appointed  guardian  of  the  estate  must,  ordinarily, 
give  security  duly  to  account,  in  the  same  manner  as  a  receiver.^ 
The  amount  of  the  security  is  regulated,  as  in  the  case  of  a  re- 
ceiver, by  the  sum  which  the  guardian  is  likely  to  receive  during 
the  cun-ency  of  his  periodical  account.^"  Where,  however,  the 
property  is  small,  the  Court  has  sometimes  been  satisfied  with  the 
undertaking  of  the  guardian  to  account ; "  and  where  the  estate 
consists  exclusively  of  realty  or  leaseholds,  the  whole  of  the  rents 
of  which  are  allowed  to  the  same  guardian  for  the  infant's  main- 
tenance, a  recognizance  is  not  generally  requu-ed.  The  appoint- 
ment is  completed,  and  the  guardian's  accounts  passed,  in  the  same 
manner  as  in  the  case  of  a  receiver.^'^ 

An  application  to  remove  a  guardian  of  the  person  or  estate,  or 
to  supply  a  vacancy  occasioned  by  death,  or  by  the  marriage  of  a 
female  guardian,  should  be  made  by  summons,  supported  by  evi- 


1  Hall  V.  Jones,  2  Sim.  41. 

2  Eyre  v.  Countess  of  Shaftsbury,  2  P. 
"Wms.  103,  107;  see  Albert  v.  Perry,  C.  E. 
Green,  540,  .542. 

3  See  2  L.  C.  Eq.  572;  Macpherson, 
105. 

4  Ex  parte  Whitfield,  2  Atk.  315 ;  £x 
parte  Jlountford,  15  Yes.  445. 

5  Setou,  705,  and  cases  there  cited. 


6  Ibid. 

"^  For  forms  of  aflSdavits  and  consent, 
see  Vol.  HI. 

8  See  Seton,  701 ;  2  Kent,  227. 

9  See  post,  Chap.  XXXIX.,  Receivers. 

10  Ibid. 

11  Re  Sidingham,  cited  Seton,  706. 

1^  ^(in  post,  Chap.  XXXIX.,  Receivers; 
Seton,  702.     For  forms,  see  Vol.  III. 
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dence  of  the  facts  which  render  the  application  necessary,  and  of    Ch.XXIX. 
the  fitness  of  the  proposed  o-uardian,  and  his  consent  to  act.^  v. — :.,;: ^ 

When  the  persons  of  infants  are,  by  due  and  proper  course  of  ^ule:__that^^ 
law,  brought  before  the  Court,  it  will  take  especial  care  that  they  b°  kq'™''' 
remain  within  its  jurisdiction,  and  obey  its  directions  therein;  and  j^JJ^Jjj*^^ 
will  not  in  general,  whether  they  be  actually  wards  or  not,  pennit 
them  to  be  taken,  or  go  out  of  it.^     Under  special  circumstances, 
however,  the  Court  has  pennitted  infants  to  go  out  of  the  juris- 
diction,  for  the   purpose   of  temporary,  or  even   of  permanent, 
residence  there,  or,  when  already  abroad,  to  remain  there,  under 
restrictions  whereby  their  property,  and  their  education,  and  mar- 
riage, still  remained  within  its  control;  but  this  must  be  on  the 
ground  of  undoubted  advantage  to  the  infants,  and  on  the  respon- 
sibility of  the  guardian  for  the  proper  care  of  their  persons ;  and 
the  Court  must  be  satisfied,  if  possible,  that  they  will,  at  the  proper 
period,  be  brought  again  within  its  power.^     For  this  purpose,  Ire- 
land* and  Scotland,^  are  looked  upon  as  foreign  countries.^ 

An  application  for  leave  to  remove  an  infant  out  of  the  juris-  ^^PP'^^^^°^ 
diction  may  be  made  by  summons,  supported  by  afiidavit  of  the  infant:  how 
grounds  on  which  such  removal  is  deemed  proper.''     The  person  made, 
taking  the  ward  out  of  the  jurisdiction  usually  signs  an  under- 
taking, indorsed   on   the   summons,*  to  bring  him  back  by  the 
time  prescribed  by  the  Court ;  but  this  rule  is  occasionally  relaxed 
in  practice ;  and  the  undertaking  of  counsel  has  been  sometimes 
considered  sufficient.^     In  Lethem  v.  Hall,^'^  a  recognizance  was 
entered  into  by  the  guardians,  to  bring  the  infimt  within  the  juris- 

1  For  forms  of  summons,  affi-davit  in  erich  v.  Adams,  15  La.  An.  310;  Town- 
support,  and  consent  to  act,  see  Vol.  IIL  send  V.  Kendall,  4   Min.    412;     Grist  v. 

2  Chambers,  26;  and  see  Macpherson,  Forehand,  36  Miss.  (6  Georjje)  69;  VV  arren 
129-132;  2  L.  C.  Eq.  588;  Seton,  719-721;  v.  Hofer,  13  Ind.  167.  "Where  a  guardian 
see  Woodworth  v.  Spring,  4  Allen,  321,  removed  from  a  State  in  which  he  received 
335_  his  appointment,  carrj'ing  with  him  a  part 

^Chambers,     28;      Macpherson,     129;  of  the  infant's  property,  the  Court,  without 

Stephens  V.  James,  1  M.  &  K.  627 ;  Wvnd-  notice    to    him,  appointed  another  in  his 

ham   V.   Lord   Eiinismore,    1   Keen,    467;  place.    Cooke  v.  Beale,  11  Ired.  36;  Loskey 

Campbell  v.  Mackav,  2  M.   &  C.  31,  33;  v.  Reid,  4  Bradf.  (N.  Y.)  334. 
Talbot  V.  Earl  Shrewsbury,  4  M.  &  C.  672;  In  Massachusetts,  when  a  person  under 

and  see  Re  Bentley,  cited  Seton,  720;  and  guardianship  removes  out  of  the  State,  his 

also  Jac.  265.  guardian  may  pay  over  and  transfer  the 

4  Lethem  v.  Hall,  7  Sim.  141.  whole  or  any  part  of  his  property  to  any 

5  Mountstuart  i'.  Mountstuart,  6  Ves.  guardian  or  trustee  appointed  by  compe- 
363;  1  Hov.  Sup.  to  Ves.  J.  603.  tent  authority,  in  the  State  to  which  the 

6  Chambers,  28.  The  rights  and  au-  residence  of  the  ward  is  removed,  upon 
thority  of  guardians  over  the  person  and  such  terms  and  in  such  manner  as  the 
property  of  their  wards,  are,  like  the  rights  Supreme  Court  shall  decree.  Genl.  Sta. 
and  authority  of  executors  and  administra-  c.  109,  §  23. 

tors,  strictlv  local,  and  cannot  be  exercised  ^  For  forms  of  orders,  see  Seton,  719- 

in  other  Stiites.   Morrell  v.  Dickey,  1  .John.  720;  4  JI.  &  C.  677;  Macpherson  Ap.  18; 

Ch.  150;  Sabin  v.   Gilman,   1  N.  H.  193;  and  for  form  of  summons,  see  Vol.  III. 

Armstrong  v.  Lear,  12  Wheat.  169 ;  Story  8  Or  written    in  the    Itegistrar's  book, 

Confl.   Laws,  §§  499,    594;    Woodsworth  where  the    application    is    made  in  open 

V.  Spring,    4    Allen,    321,  324;    Krapt  v.  Court,  see  Seton,  719,  No.  1. 

Wickey,    4    Gill    &    J.    322;     .Johnstone  !>  Macpherson,  132.     For  form  of  under- 

V.    Beattie,   10  CI.   &  Fin.  42,  113,    145;  taking,  see  Vol.  III. 

Potter  V.   Hiscox,  30    Conn.    508 ;    Lev-  i"  7  Sim.  141. 
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Ch.  XXIX. 

§2. 


diction  whenever  required,  on  liis  being  placed  at  the  University 
of  Dublin. 


Statutory 
power  to 
order  main- 
tenance, out 
of  dividends 
of  stock 
standing  in 
an  infant's 
name: 

11  G.  IV.  and 
1  W.  IV.  c. 
65,  §  32. 


Maintenance 
out  of  fund  in 
Court 


Powers  for 
maintenance, 
usually  in- 
serted in 
settlements. 


Powers  now 
implied  by 
statute:  23  & 
24  Vic.  c.  145. 


Maintenance  and  Advancement. 

Tlie  Court  may,  by  an  order  to  be  made  on  the  petition  of  the 
guardian  of  any  infant  in  whose  name  any  stock  is  standing  (or 
any  sum  of  money  by  virtue  of  any  act  for  paying  off  any  stock), 
and  who  is  beneficially  entitled  thereto,  or,  if  there  is  no  guardian, 
by  an  order  to  be  made  in  any  cause,  direct  all  or  any  part  of  the 
dividends  due,  or  to  become  due  in  respect  of  such  stock,  or  any 
such  sum  of  money,  to  be  paid  to  any  guardian  of  such  infant,  or 
to  any  other  person,  according  to  the  discretion  of  the  Court,  for 
the  maintenance  ^  and  education,  or  other^vise  for  the  benefit  of 
such  infant :  such  guardian  or  other  person  being  named  in  the 
order  directing  such  pajniaent.^ 

Where  there  is  a  fund  in  Court,  or  under  the  control  of  the 
Court,  belonging  to  an  infant,  or  the  income  whereof  is  applicable 
to  his  maintenance,  an  application  may  be  made,  by  summons,  for 
an  allowance  thereout  for  such  maintenance. 

For  the  purpose  of  providing  for  the  maintenance  of  infants 
during  minority,  out  of  property  held  in  trust  for  them,  it  is  cus- 
tomary to  insert  in  settlements,  express  powers,  authorizing  the 
legal  holders  of  the  fimds  to  apply  either  the  whole  or  some  por- 
tion of  the  income  or  capital  for  the  maintenance  and  advancement 
of  the  infants,  according  to  such  conditions  as  may  be  considered 
convenient.  In  the  absence  of  any  such  powers,  the  income  of  an 
infant's  estate  may  be  applied  towards  his  maintenance ;  and  such 
payments  (if  clearly  necessary)  would  be  allowed  the  trustee  or 
guardian  in  passing  his  accounts.^ 

It  has  been  recently  enacted,  that  in  all  cases  where  any  prop- 
erty is  held  by  trustees  in  trust  for  an  infant,  either  absolutely  or 
contingently  on  his  attaining  the  age  of  twenty-one  years,  or  on 
the  occurrence  of  any  event  previously  to  his  attainiuoj  that  age, 
such  trustees,  at  their  sole  discretion,  may  pay  to  the  guardians  (if 
any)  of  such  infant,  or  otherwise  apply  for  or  towards  his  main- 
tenance or  education,  the  whole  or  any  part  of  the  income  to 
which  such  infant  may  be  entitled  in  respect  of  such  property, 
whether  there  be  any  other  fund  applicable  to  the  same  purpose, 


1  As  to  maintenance  of  infants,  see 
Macpherson,  213-258,  Ixx.-lxxii. ;  Cham- 
bers, 2.50-379,  892-898 ;  2  L.  C  Eq.  598- 
609 ;  Lewin,  757 ;  Seton,  704.  By  the  28 
&  29  Vic.  c.  99,  §  1,  the  County  Courts  have 
all  the  power  and  authority  of  the  High 
Court  of  Chancery,  in  all  proceedings  re- 
lating to  the  maintenance  or  advancement 
of  infants,  in  which  the  property  of  the 
infant  does  not  exceed  in  amount  or  value 


500/. ;  but  see  §§  3,  9,  as  to  transferring 
any  suit  or  matter  to  the  Court  of  Chan- 
cery; and  §§  18,  19,  as  to  appeals;  and 
see  post,  Chap.  XLV.,  Statutory  Jurisdic- 
tion. 

2  11  Geo.  IV.  &  1  Will.  IV.  c.  65,  §  32; 
see  Seton,  722;  Re  Westwood,  6  N.  R. 
316,  V.  C.  S. 

3  See  Prince  v.  Hine,  20  Beav.  634. 
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or  education,  or  not ;  and  such  trustees  are  to  accumulate  all  the   >■ ^ ^ 

residue  of  such  income  by  way  of  compoimd  interest,  by  investing 
the  same,  and  the  resulting  income  thereof,  from  time  to  time,  in 
proper  securities,  for  the  benefit  of  the  person  who  shall  ultimately 
become  entitled  to  the  property  from  which  such  accumulations 
shall  have  arisen  ;  but  the  trustees  may  at  any  time,  if  it  appear 
to  them  expedient,  apply  the  whole  or  any  part  of  such  accumula- 
tions, as  if  the  same  were  part  of  the  income  arising  in  the  then 
current  year.'  This  statutory  power  is  not,  however,  exercisable 
if  the  instrument  creating  the  trust  declares  that  such  power  shall 
not  take  effect ;  and  where  there  is  no  such  declaration,  the  statu- 
tory power  is  exercisable  subject  to  such  variations  or  limitations, 
if  any,  as  are  contained  in  such  instrument.^  The  Act  does  not 
empower  any  trustees  to  deal  with  or  affect  the  rights  of  any 
persons  soever,  except  to  the  extent  to  which  they  might  have 
dealt  with  or  affected  such  rights,  if  the  instrument  under  which 
the  trustees  are  empowered  to  act  had  contained  express  powers 
for  such  trustees  so  to  deal  with  or  affect  such  rights ;  ^  and  the 
provisions  of  the  Act  extend  only  to  persons  entitled  to  acting 
under  a  deed,  will,  codicil,  or  other  instrument  executed  after  the 
passing  of  the  Act,*  or  under  a  will  or  codicil  confirmed  or  revived 
by  a  codicil  executed  after  that  date. 

In  cases  not  strictly  within  the  provisions  of  the  Act  last  re-  Necessity  of 

/.  T  1  T  ,  1  •  •^  -T^         apph'inff  to 

ferred  to,  the  trustee  or  guardian  acts  upon  his  own  responsibility ;  the  Court  for 
and  it  is  therefore  usual,  when  there  is  a  necessity  for  an  applica-  mamtenance. 
tion   of  a  portion  of  the  infant's  property  towards  his  support, 
and  no  power  to  authorize  it,  for  the  Court,  upon  the  application 
of  the  infant,  by  his  next  friend,  to  make  an  order  for  his  main- 
tenance.® 

The  practice  of  ordering   maintenance,  without  suit,  is  more  Practice  of 
recent  than  that  of  so  ordering  the  appointment  of  a  guardian.   Maintenance 
According  to  Lord  Hardwicke,   Sir  Joseph  Jekyll  was  the  first   without  suit. 
Judge  who  went  so   far   in  this  summary  way  as  to    direct   an 
allowance  for  maintenance :  before  his  time,  the  Court  would  do 
no  more  than  appoint  a  guardian  in  socage,  till  the  infant  had 
attained   his    age    of  fourteen.'^     The  practice,  however,  though 
completely  established,  was  considered  to   be  confined  to  cases 
where  the  income  of  the  infant  was  small :  in  other  cases,  it  was 
deemed  necessary  that  a  bill  should  be  filed.^     The  more  recent 
cases  show  that  this  rule  no  longer  exists;  and  that  the  distinc- 

1  23  &  24  Vic.  c.  145,  §  26.  «  See  Cummins  v.  Cummins,  29  111.  452. 

2  lb.  §  32.  7  Ex  parte  Ricards,  3  Atk.  519. 

3  lb.  §  33.  8  See  Ex  parte  Mountfort,  15  Ves.  445, 

4  28th  August,  1860.  448;    Ex  parte  Lakin,   4  Kuss.  307;    Ra 
6  23  &  24  Vic.  c.  145,  §  34.  Molesworth,  4  Kuss.  308. 
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§2. 


Maintenance 
not  usually 
ordered 
during  the 
lifetime  of 
the  father; 


tion,  wliich  formerly  subsisted,  between  the  cases  where  the  income 
of  the  infant  was  derived  from  real  estate,  and  where  it  was 
derived  from  personal  estate,  has  been  abolished.^  Where,  how- 
ever, the  infant's  right  to  maintenance  is  doubtful,  a  bill  should  be 
filed.2 

As  a  general  rule,  the  Court  will  not,  during  the  lifetime  of  the 
father,  order  maintenance  for  his  children  out  of  their  property  : 
as  it  is  his  duty  to  support  them,^  When,  however,  the  father  is 
not  of  sufficient  ability  to  educate  them  according  to  their  estate, 
an  allowance  for  their  maintenance  will  be  authorized ;  *  and  for 
this  purpose,  it  is  not  necessary  that  the  father  should  be  abso- 
lutely without  the  means  of  supporting  his  children :  an  order  for 
maintenance  may  be  made,  if  his  circumstances  are  such  as  to 
prevent  him  from  educating  them  in  a  manner  suitable  to  the 
fortune  they  have  a  right  to  expect.^  The  rule  that,  if  a  father 
is  of  sufficient  ability,  he  must  educate  and  maintain  his  children 
out  of  his  own  fortune,  applies,  even  though  the  gift  of  the  prop- 
erty to  them  contains  provisions  authorizing  their  maintenance 
thereout :  unless  it  is  expressly  given  to  their  father  for  that  jjur- 


1  Ex  parte  Starkie,  3  Sim.  339;  Be 
Christie,  6  Sim.  43;  Ex  parte  AngeW,  13 
Sim.  258 ;  Nunn  v.  Harvey,  2  De  G.  &.. 
Sm.  301;  see  Matter  of  Bost-nick,  4  John. 
Ch.  102. 

2  Fairman  v.  Green,  10  Ves.  45,  47 ;  Cor- 
bet V.  Tottenham,  1  B.  &  B.  60. 

3  Jackson  v.  Jackson,  1  Atk.  515; 
Fawkner  v.  Watts,  ib.  408 ;  Butler  v.  But- 
ler, 3  Atk.  60 ;  Darley  v.  Darley,  ib.  399 ; 
Andrews  v.  Partington,  2  Cox,  223; 
Thompson  v.  Griffin,  C.  &  P.  317 ;  Keke- 
wich  V.  Langston,  11  Sim.  291,  303,  305; 
2  Storv  Eq.  Jur.  §  1354  a  ;  1  Smith  Ch. 
Pr.  {2d  Am.  ed.)  654,  655,  note  (a). 

4  Fendall  v.  Nash,  5  Ves.  197,  n.  (a); 
Cavendish  v.  Mercer,  ib.  195,  n.  (a);  Errat 
V.  Barlow,  14  Ves.  202 ;  Jervoise  v.  Silk, 
G.  Coop.  52;  Ex  parte  Williams,  2  Col. 
740;  LucIvhowv.  Brown,  12  Jur.  1017,  V. 
C.  W.  In  Massachusetts,  if  a  minor,  who 
has  a  father  living,  has  property  sufficient 
for  his  maintenance  and  education  in  a 
manner  more  expensive  than  the  father 
can  reasonably  aflbrd,  regard  being  had  to 
the  situation  of  the  father's  family  and  to 
all  the  circumstances  of  the  case,  the  ex- 
penses of  the  maintenance  and  education 
of  such  child  may  be  defrayed  out  of  his 
own  property  in  whole  or  in  part,  as  shall 
be  deemed  reasonable  by  the  Probate 
Court.  Genl.  Sts.  c.  109,  §  21 ;  see  Whip- 
ple V.  Dow,  2  iMass.  415 ;  Dawes  v.  How- 
ard, 4  Mass.  97 ;  Wilkes  v.  Rogers,  6  John. 
566.  It  is  said  b}'  Chancellor  Kent,  that 
the  f 'ourts  now  look  with  great  liberality 
to  the  circumstances  of  each  particular 
case,  and  to  the  respective  estates  of  the 
fiather  and  children  ;  and  in  one  case, 
where  the  father  had  a  large  income,  he 


was  allowed  for  the  maintenance  of  his 
infant  children,  who  had  a  still  larger 
income.  2  Kent,  191;  Jervoise  v.  Silk, 
Cooper  Eq.  52 ;  see  also,  Maberly  v.  Tur- 
ton,  14  Ves.  599 ;  Watts  v.  Steele,  19  Ala. 
656;  Osborne  v.  Van  Horn,  2  Florida,  360; 
Matter  of  Burke,  4  Sandf.  Ch.  617;  Haase 
V.  Roehrschied,  6  Ind.  67;  see  fiirther  as 
to  this  subject  of  maintenance  of  inlants, 
Greenwell  v.  Greeuwell,  5  Sumner's  Ves. 
199,  notes  (a)  and  (6);  1  Macpherson,  In- 
fants (London  ed.  1841),  219  ei  $eq.  ;  Mat- 
ter of  Davison,  6  Paige,  136.  It  was  held 
in  Myers  v.  Myers,  2  M'Cord  Ch.  255,  that, 
if  the  father  is  in  indigent  circumstances, 
and  the  children  are  wealthy,  the  Court 
will  allow  for  maintenance ;  otherwise  the 
parent  must  support  his  children.  See  also, 
to  the  same  effect,  Chapline  v.  Moore,  7 
Monroe,  173 ;  see  further,  Dupont  v.  John- 
son, 1  Bailey  Eq.  279 ;  Cudworth  v.  Thomp- 
son, 3  Desaus.  258;  Ambler  v.  Macon,  4 
Call,  606;  Alston  v.  Alston,  34  Ala.  15. 
As  to  allowmg  maintenance  for  past  time, 
see  Andrews  v.  Partington,  3  Bro.  C.  C. 
(Perkins's  ed.)  60,  note  (a)  and  cases  cited; 
Matter  of  Bostwick,  4  John.  Ch.  104; 
"Wilkes  V.  Rogers,  6  John.  566 ;  Greenwell 
V.  Greenwell,  5  Sumner's  Ves.  199,  and 
note  (6.);  Carmichael  v.  Hughes,  6  Eng. 
Law  &  Eq.  71 ;  Presley  v.  Davis,  7  Rich. 
Eq.  105;  In  the  Matter  of  Kane,  2  Barb. 
Ch.  375;  joos<,  1360,  note  (9). 

For  circumstances  under  which  applica- 
tion of  fund  for  maintenance  by  trustee 
was  sanctioned,  and  bill  by  cestui  que  trust 
to  make  him  refund  dismissed,  see  Aveline 
V.  Melhuish,  2  De  G.  J.  &  S.  288;  10  Jur. 
N.  S.  788. 

6  BuckwoEth  V.  Buckworth,  1  Cox.  80. 
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Maintenance 
not  in  general 
allowed  out  of 


pose.^     This  ground  of  exception  is  thus  stated  by  Lord  Thurlow,    Ch.  XXIX. 

in  Andrews  v.  Partington : ^  "If  the  will  had  given  the  dividends    . 1^'.^/ 

to  the  fether  for  the  maintenance  of  the  children,  it  would  have  Except  where 
amounted  to  a  legacy  of  the  dividends  to  the  father:  which  he  i"7heMheT 
would  have  been  entitled  to,  though  he  had  not  spent  half  of  it  in   expressly  for 
the  children's  maintenance."     This  distinction  was  also  acted  upon  ^^^"^  nuance, 
by  Sir  Lancelot  Shadwell  V.   C,  in  HcacMns  v.  Watts^^  where  a 
testator  gave  a  share   of  his  personal  estate  to  his  son-in-law,  in 
trust  to  apply  the  same  for  the  maintenance  of  his  children  by  the 
testator's  daughter ;  and  it  was  held  that  the  son-in-law  was  en- 
titled to  apply  the  interest  of  the  share  for  his  children's  main- 
tenance,   notwithstanding  he  might  be   of   abihty   to   maintain 
them. 

Another  exception  to  the  general  rule,  rendering  it  incumbent  Or  where 
upon  a  father  to  maintain  his  children  exclusively  out  of  his  ow^n  Ig'^tiTe^on^'^^ 
property,   occurs  where  the   father   has   contracted   that   certain  sideration  of 
property  should  be  appHed  to  that  purpose ;  *  but  before  he  can  ^^^q  father. 
be  entitled  to  this  benefit,  he  must  show  that  such  was  his  con- 
ti'act.^ 

In  general,  the  Court  will  not  direct  a  sum  to  be  paid  for  main- 
tenance out  of  the  capital  of  the  infant's  property.     If,  however, 
the  infant  has  no  other  means  of  subsistence,  or  it  can  be  shown  capital 
to  be  necessary  for  his  advancement  in  life,  the  capital  may  be 
broken  into.*^ 

There  is  no  rule  requiring  the  mother  to  maintain  her  chil- 

1  Hughes  V.  Hughes,  1  Bro.  C.  C.  387; 
Andrews  v.  Partington,  3  Bro.  C.  C.  60; 
Mundy  v.  Earl  Howe,  4  Bro.  C.  C  224; 
White  t'.  Grane,  18  Beav.  571;  but  see 
Ransome  v.  Burgess,  1  W.  N.  342,  V. 
C.K. 

2  2  Cox,  223,  224;  3  Bro  C.  C.  60;  but 
see  Hoste  v.  Tratt,  3  Ves.  730. 

3  7  Sim.  I'jy. 

4  Stocken  v.  Stocken,  4  M.  &  C.  95,  98 ; 
and  see  S.  C.  4  Sim.  152;  2  M.  &  K.  489; 
Mimdy  v.  Earl  Howe,  ubi  S7qj. ;  Meacher 
V.  Young,  2  M.  &  K.  490;  Birch  v.  Sum- 
ner, 3  Jur.  N.  S.  712,  V.  C.  W.  _ 

5  Thompson  v.  Gritfin,  C.  &  P.  317, 
321. 

g'Ex  parte  Green,  1  J.  &  W.  523;  Ex 
parte  Swift,  1  K.  ic  M.  575;  Ex  parte 
Chambers,  ib.  bll ;  Clay  v.  Pennington,  8 
Sim.  359 ;  Fentiman  v.  Pentiman,  13  Sim. 
171;  Bridge  v.  Brown,  2  Y.  &  C.  C.  C. 
181;  liximrte  Hays,  3  De  G.  &  S.  485; 
Re  Lane,  17  Jur.  219,  M.  K. ;  Walsh  v. 
Walsh,  1  Drew.  64;  and  see  Worthington 
V.  M'Craer,  23  Beav.  81;  Prince  v.  Hine,- 
26  Beav.  634;  Seton,  704;  Macpherson, 
252  255 ;  Chambers,  354 ;  Notley  v.  Palm- 
er, L.  K.  1  Eq.  241;  11  Jur.  N.  S.  968,  V. 
C.  K.;  see  lluffer's  Appeal,  2  Grant's 
Cases  (Peun.),  341 ;  State  v.  Clark,  10  Ind. 
97.  In  order  to  justify  a  guardian  in  ex- 
ceeding the  income  of  his  ward's  estate  in 


Maintenance 
allowed, 
without  refer- 
ence to  the 


expenditures  for  the  maintenance  and  edu- 
cation of  the  ward,  and  in  order  to  obtain 
an  allowance  for  such  excess,  there  must  mother's 
first  have  been  an  order  of  the  Court  au-  ability, 
thorizing  him  to  do  so.  Gilbert  v.  Mc- 
Eachen,  38  Miss.  469 ;  Foteaux  v.  Lepage, 
6  Clarke  (Iowa),  123. 

Under  the  statute  of  Maine,  a  guardian 
is  not  authoi-ized  by  law  to  make  advances 
Irom  his  own  means  for  the  maintenance 
of  his  ward,  but  is  bound  to  provide  for 
such  maintenance  from  the  income  and,  if 
necessary,  troni  the  principal  of  the  ward's 
personal  estate,  and,  if  these  are  insuffi- 
cient, to  obtain  license  of  Court,  and  sell 
real  estate  of  the  ward  to  provide  the  re- 
quired means.  Preble  v.  Longfellow,  48 
Maine,  279. 

A  guardian  cannot,  by  making  such 
advancements  for  his  ward's  support,  make 
the  ward  his  debtor  upon  arriving  at  full 
age ;  nor  can  a  guardian  maintain  an  ac- 
tion against  his  late  ward,  when  of  age,  to 
obtain  remuneration  for  such  advance- 
ments, nor  for  a  balance  due  to  him  on  his 
guardianship  account  as  adjusted  and  al- 
lowed by  the  Probate  Court.  Prelilc  «. 
Longfellow,  uhi  supra ;  Prost  v.  Warren, 
32  JUis.  48y ;  see  Wyatt  v.  "Wood,  31  ^lis. 
551. 

If  a  third  person  has  furnished  necessa- 
ries to  a  minor  under  guardianship,  hav- 
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dren ;  ^  .and  therefore,  if  the  father  is  not  of  sufficient  ability/  or 
is  dead,^  maintenance  will  be  allowed  without  reference  to  her 
ability. 

An  application  at  Chambers  for  the  allowance  of  maintenance 
is  made  by  an  ordinary  summons,  in  cases  where  a  suit  or  mat- 
ter is  pending :  in  other  cases,  it  is  made  by  a  summons  in  the 
form  .used  for  originating  proceedings  at  Chambers.*  The  sum- 
mons must  be  served  on  the  trustees,  or  other  persons  interested  in 
the  fund  out  of  which  the  maintenance  is  to  be  paid  ;  and  must  be 
supported  by  evidence,  showing  that  the  income  or  corpus  of  the 
fund  is  applicable  to  the  purpose.  A  scheme,  showing  the  heads 
of  the  intended  expenditure,  should  also  be  put  in  evidence.® 

If  an  increase  of  the  allowance  is  afterwards  required,  the  ap- 
plication for  it  is  made  by  an  ortlinary  summons,  supported  by 
an  affidavit  shoAving  the  necessity  for  the  increase.^  The  sum- 
mons should  be  served  on  the  trustees  or  other  persons  above 
mentioned. 

Where,  on  the  hearing  of  the  cause,  directions  are  given  as  to 
the  appointment  of  guardians,  or  an  allowance  for  maintenance, 
an  inquiry  what  is  proper  to  be  allowed  for  the  maintenance  of  the 
infant,  and  out  of  what  fund  the  allowance  ought  to  be  made,  will 
be  directed.'^ 

The  guardian  will  usually  be  allowed  any  costs  he  may  have 
incurred,  as  between  solicitor  and  client,^  but  any  sums  which  he 
has  expended,  and  which  would  not  be  allowed  under  that  head, 
should  be  mentioned  at  the  hearing  of  the  apphcation :  in  which 
case,  if  necessary,  a  special  direction  will  be  given  in  the  order 
concerning  tliem.^ 

If  the  allowance  is  to  be  free  from  income  tax,  this  should  be 
expressed  in  the  order ;  otherwise,  it  must  be  deducted.^" 


ing  property,  his  remedy  is  against  the 
estate  of  the  minor  in  the  hands  of  the 
guardian,  but  not  against  the  guardian  per- 
sonally, unless  he  enters  into  a  contract  on 
which  he  can  be  held  liable  individually. 
Spring  V.  Woodworth,  4  Allen,  326,  327, 
328;  Cole  v.  Eaton,  8  Cush.  587;  Conant 
V.  Kendall,  21  Pick.  30.  The  only  remedy 
against  the  guardian,  who  neglects  his 
duty  in  discharging  the  proper  debts  of  the 
ward,  or  in  discharging  claims  for  neces- 
saries furnished  for  the  ward,  out  of  the 
ward's  property,  is  an  action  on  the  Pro- 
bate bond.  Couant  v.  Kendall,  21  Pick. 
36;  Cole  v.  Eaton,  8  Cush.  587. 

1  See  2  Kent,  191;  Whipple  v.  Dow,  2 
Mass.  415. 

2  Haley  v.  Bannister,  4  Mad.  275,  280; 
Cavendish  v.  Mercer,  5  Ves.  195,  n.  (a); 
Hughes  V.  Hughes,  1  Bro.  C.  C.  387; 
Dawes  ?'.  Howard,  4  Mass.  97. 

s  Douglas  V.  Andrews,  12  Beav.  310; 
and  see  Lanoy  v.  Duke  of  Athol,  2  Atk. 


447 ;  Ex  parte  Lord  Petre,  7  Ves.  403 ; 
Macpherson,  224;  Chambers,  114. 

*  Ante,  p.  1331. 

s  For  forms  of  summons,  affidavit,  and 
scheme,  see  Vol.  HI. 

6  For  form  of  summons,  see  Vol.  HI. 

7  See  forms  of  orders  in  Seton,  700,  701. 

8  See  Taylor  v.  Kilgore,  33  Ala.  214. 

9  In  general,  past  maintenance  will  not 
be  ordered,  unless  a  strong  case  for  it  is 
made;  see  Hill  v.  Chapman,  2  Bro.  C.  C. 
231;  Sherwood  v.  Smith,  0  Ves.  454;  A'a; 
jxirte  Bond,  2  M.  &  K.  439 ;  Clay  v.  Pen- 
nington, 8  Sim.  359;  Stopford  v.  Lord 
Canterburv,  11  Sim.  82;  4  Jur.  !542;  Bruin 
V.  Knott,  i  Phil.  572;  9  .Jur.  979;  12  Sim. 
450;  6  .Jur.  885;  Lygon  v.  Lord  Coventrj', 
14  Sim.  41;  Stephens  v.  Lawry,  2  Y.  & 
C.  C.  C  87,  90;  Re  Lane,  17  Jur.  219, 
M.  R. ;  ante,  1358,  n.  (4). 

10  Ord.  8  July,  1842,  Cons.  Ord.  Ap.; 
Seton,  702. 
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It  may  be  here  mentioned,  that  where  the  infant  and  her  father 
were  resident  abroad,  the  Court  made  an  order,  that  upon  the 
father  appointing  an  attorney  to  receive  the  maintenance,  the  di\d- 
dends  of  a  fund  in  Court  should  be  paid  to  the  attorney  halt- 
yearly,  upon  the  production  to  the  Accountant-General  of  an 
affidavit  by  the  father  that  he  had  duly  applied,  in  the  mainte- 
nance and  education  of  the  infant,  all  moneys  received  by  him  on 
that  accoimt  to  the  time  of  making  the  affidavit ;  ^  and  where  the 
infant  resided  in  the  United  States  with  her  guardian,  appointed 
by  a  foreign  Court,  the  dividends  of  a  fund  of  531?.,  in  Court  here, 
were  ordered  to  be  paid  to  her  solicitor :  he  undertaking  to  remit 
them  to  the  guardian.^ 

Where  a  person  of  weak  or  unsound  mind,  who  has  not  been 
so  found  by  inquisition  or  other  proceedings  in  lunacy,  has  prop- 
erty under  the  jurisdiction  of  this  Court,  the  Court  may,  without 
the  aid  of  the  jurisdiction  in  lunacy,  appoint  a  person  to  act  as 
guardian  of  the  person,  or  person  and  estate,  of  the  lunatic ;  and 
may  order  the  income  of  his  property  to  be  applied  for  his  main- 
tenance ;  ^  or  may  even  direct  the  corjyus  of  such  property  to  be 
applied  in  repaying  past  advances  for  maintenance.''  The  applica- 
tion, in  such  case,  is  made  by  petition,  or,  more  usually,  by  sum- 
mons, supported  by  similar  evidence  to  that  required  in  the  case 
of  infants ;  ^  and  by  affidavits  showing  the  state  of  mind  of  the 
lunatic,  that  he  is  unable  to  manage  his  affiiirs,  and  that  he  has  not 
been  found  lunatic  by  proceedings  in  lunacy.® 

As  long  as  guardians  of  the  person,  or  other  persons  having  an 
allowance  for  maintenance,  duly  maintain  the  j>erson  intrusted  to 
their  care,  they  are  not  accountable  for  their  expenditure.'' 

In  settlements  it  is  customary,  as  we  have  seen,*  to  insert  ex- 
press powers  authorizing  the  application  of  the  whole  or  some 
portion  of  the  income  or  capital  of  each  child's  expectant  or  appar- 
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1  De  Weever  v.  Kochport,  6  Beav.  391, 
and  cases  J6.  392,  n.  (b);  and  see  Seton, 
719,  720. 

2  Re  Morrison,  16  Sim.  42;  11  Jur. 
984 ;  and  see  Yolans  v.  Carr,  2  De  G.  & 
S.  242,  where  the  infant  had  been  found 
of  unsound  mind  by  a  foreign  Court. 

3  Wilkinson  v.  Letch,  2  C.  F.  Coop.  t. 
Cott.  195;  Volans  v.  ('arr,  ubi  sup.  i  lie 
Berry,  13  Beav.  4.55;  Re  Burke,  2  De  G., 
F.  &  J.  124;  6  Jur.  N.  S.  717;  ReJaylev, 
2  De  G.,  F.  &  J.  125;  Re  Ward,  6  Jur.  N. 
S.  717,  L.  JJ. ;  Re  Macfarlane,  2  J.  &  H. 
673;  8  Jur.  N.  S.  208;  Re  Bignell,  cited 
Seton,  710 ;  and  see  Re  Spiller,  6  Jur.  N. 
S.  386,  L.  JJ.;  Re  Coleman,  1  W.  N.  209, 
V.  C.  S.  In  re  Sturge,  5  Jur.  N.  S.  423; 
7  W.  R.  395,  M.  K.,  an  annual  statement 
was  directed  to  be  made  to  Chamljers  of 
the  lunatic's  state  of  mind  and  projierty. 


As  to  the  jurisdiction  of  this  Court,  with 
regard  to  the  property  of  a  lunatic  not  so 
fouud  by  inquisition,  see  cases  cited  ante, 
86,  note  (1);  and  see  25  &  26  Vic.  c.  86, 
there  cited.  As  to  pauper  lunatics,  see 
j)ost,  Chap.  XLV.,  ^tatuiwy  Jurisdiction 
{Pauper  Lunatic  Acts). 

4  Re  Law,  7  Jur.  N.  S.  410,  V.  C.  W.; 
Re  Macfarlane,  ubi  sujj.  ;  Williams  v.  Al- 
len, 33  Beav.  241 ;  and  see  Peters  v.  Grote, 
7  Sim.  238;  2  C.  P.  Coop.  t.  Cott.  192. 

5  Ante,  pp.  1352,  1360. 

6  For  forms  of  orders,  see  Seton,  709, 
710 ;  and  for  forms  of  petition,  summons, 
and  affidavit,  see  Vol.  II L 

T  Jodrellv.  Jodrell,  14  Beav.  397;  and 
see  Leach  v.  Leach,  13  Sim.  304;  Carr  v. 
Living,  28  Beav.  644,  647. 

8  A7ite,  p.  1356. 
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ent  share  for  the  advancement  of  such  child ;  and  in  the  absence 
of  express  power,  a  like  application  of  the  infant's  share  may  be 
made  by  the  trustee  without  the  sanction  of  the  Court,  where  the 
same,  if  expended  for  maintenance,  would  not  have  been  allowed 
him.^ 

Where  the  fund  out  of  which  the  advancement  is  to  be  made  is 
in  Court,  or  the  infant  is  a  ward  of  Court,  or  the  administration 
of  his  estate,  or  his  maintenance,  is  under  the  direction  of  the 
Court,  an  allowance  for  the  purpose  of  purchasing  him  a  commis- 
sion in  the  army,  or  binding  him  apprentice,  or  otherwise  for  his 
advancement,  may  be  applied  for  '  by  summons,^  supported  by 
affidavit  or  other  evidence  showing  the  amount  required  to  be 
advanced,  the  wishes  of  the  infant,  and  his  fitness  for  the  pro- 
fession, trade,  or  business  selected.®  Where  it  is  proposed  to 
article  or  apprentice  the  infant,  the  respectability  of  the  intended 
master,  and  the  propriety  of  the  j^remium,  are  also  usually  re- 
quired to  be  shown  by  affidavit.  The  articles  or  indentures  of 
apprenticeship  are  usually  settled  at  Chambers,  in  the  ordinary 
way;  and  where  the  amount  advanced  is  to  be  paid  out  of  a 
fund  in  Court,  it  is  usually  necessary  that  the  execution  of  the 
articles  should  be  certified  by  the  Chief  Clerk.*  Provision  is 
sometimes  made  by  the  articles  for  the  return  by  the  Muster  of  a 
portion  of  the  preraium,  in  the  event  of  either  the  Master  or  the 
infant  dying  during  the  tenn.^ 


Control  exer- 
cised by  the 
Court  over 
guardians 
and  in- 
truders. 


Management  of  Property. 

The  Court  exercises  a  vigilant  care  over  guardians  of  the  estate 
in  regard  to  the  management  and  disposal  of  the  j^i'operty  of 
infants ;  ®  and  will  carry  its  aid  and  protection  in  favor  of  infants 
so  far  as  to  reach  other  persons  than  those  who  are  guardians 
strictly  appointed:  for,  if  a  man  intrudes  on  the  estate  of  an  infant, 
and  takes  the  profits  thereof,  he  will  be  treated  as  a  guardian,  and 
held  responsible  for  the  same  to  the  infant  in  a  Court  of  Equity.'' 


1  Lewin,  386.  As  to  advancement  for 
infants,  see  Chambers,  380-388,  821 ;  Mac- 
pherson,  253,  255,  335-337,  xxxi.;  Seton, 
704;  and  as  to  the  jurisdiction  of  the 
County  Courts  under  28  &  29  Vic.  c.  99, 
in  proceedings  relating  to  advancement, 
see  ante,  p.  1356,  note  (1). 

2  For  form  of  summons,  see  Vol.  III. 

3  For  form  of  order  to  purchase  a  com- 
mission in  the  anny,  see  Seton,  708,  No.  9 ; 
and  for  form  of  afhdavit,  see  Vol.  III. 

■*  For  form  of  order,  see  Seton,  709. 
Where  the  amount  is  small,  the  drawing 
up  of  the  order  is  sometimes  deferred  tiU 
after  the  articles  have  been  executed,  as, 
by  so  doing,  the  expense  of  a  certificate  of 


approval  and  of  execution  may  be  saved. 
See  Wenn  i>.  Wenn,  M.  E.  in  Chambers, 
30  June,  1865,  Keg.  Lib.  B.  1774. 

5  For  forai  of  articles,  containing  such  a 
provision,  see  Vol.  III. 

6  See  2  Kent,  229  tt  seq.  and  notes. 

7  Storj' Eq.  Jur.  §  1-356;  Newburgh  v. 
Bickerstaffe,  1  Yem.  295 ;  Car}-  v.  Bertie, 
2  id.  342;  Bennet  v.  Whitehead,  2  P. 
Wms.  645;  Morgan  v.  Morgan,  1  Atk. 
489;  West,  265;  Dormer  v.  Fortesque,  3 
Atk.  1.30;  I'ulteney  v.  Warren,  6  Ves.  89; 
1  C.  P.  Coop.  t.  Cott.  480;  Wyllie  v.  ElUce, 
6  Hare,  505 ;  Blomfield  v.  Eyre,  8  Beav. 
250;  9  Jur.  717;  Nanney  v.  Williams,  22 
Beav.    452,    469;   Seton,    687;    Mason  v. 
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There  is  some  difficulty  in  determining  with  precision  the  extent 
of  the  authority  which  is  possessed  by  a  guardian  of  the  estate  of 
an  infant,  who  lias  been  appointed  by  the  Court  of  Chancery.^  In 
the  case  of  Ex  parte  Starhie^  Sir  Lancelot  Shadwell  V.  C.  is 
reported  to  have  said,  that  the  order  discharged  the  party  making 
the  payment,  to  the  extent  only  of  the  allowance  made ;  and  it 
has  been  inferred  from  this,  that  a  guardian  cannot  give  a  valid 
receipt  to  a  tenant,  unless  there  is  an  order  for  maintenance  to  the 
full  extent  of  the  infant's  fortune.  The  language,  however,  of  the 
orders  appointing  guardians,  both  in  ancient  and  in  modern  times, 
seems  to  show  that  the  power  over  the  estate  is  more  extensive 
than  what  could  be  inferred  from  this  case.  Moreover,  it  is  the 
custom,  as  we  have  seen,^  to  make  the  guardian  enter  into  a  recog- 
nizance to  account  for  what  he  receives  of  the  estate :  which  would 
be  unnecessary  if  the  appointment  gave  him  no  control  over  the 
property  of  the  infant. 

The  power  of  the  testamentary  guardian  over  the  property  of 
the  infant,  is  more  clearly  defined :  *  he  derives  his  authority  from 
an  Act  of  Parliament,^  and  has  control  as  well  over  the  lands 
descended  to  the  infant  from  his  father,  as  also  over  all  other  the 
real  and  personal  estate  belonging  to  the  infant.  The  statute, 
moreover,  expressly  authorizes  him  to  bring  all  such  actions  in 
relation  thereto,  as,  by  law,  a  guardian  in  common  socage  might 
do.  The  testamentary  guardian  seems  to  possess,  as  an  incident 
to  his  office,  the  power  of  making  valid  leases  of  the  estate  of  the 
infant  for  the  term  of  his  guardianship,  upon  which  ejectment  can 
be  niaintained ;  but  a  lease  made  by  such  a  guardian  to  last  beyond 
the  minority  of  the  ward  is  absolutely  void,  after  the  infant  comes 
of  age.® 

Although,  however,  the  testamentary  guardian  possesses  these 
legal  rights  over  the  estate  of  the  infant,  he  is,  in  all  respects, 
subject  to  the  control  of  the  Court,  and  liable  to  account  for  what 
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Roosevelt,  5  John.  Ch.  534;  Sherman  t). 
Ballou,  8  Cowen,  304.  As  to  the  manage- 
ment of  the  estates  of  infants  bv  the  Court, 
see  Chambers,  508-596 ;  Macpherson,  330- 
347 ;  and  as  to  granting  and  taking  leases 
on  l)ehalf  of  infants,  soepos/!,  Chap.  XLV., 
SiialuUiry  Jurisdiction  (Pi-opej-ty  Laio 
Amendment  Act). 

1  See  2  Kent,  22!).  230,  231,  and  notes. 

2  3  Sim.  339.  On  referring  to  the  orig- 
inal petition  in  this  case,  and  the  order  en- 
tered, Reg.  Lib.  1829,  B.  590,  it  appears 
that  the  infant's  estate  was  vested  in  trus- 
tees, who  had  no  power  to  advance  main- 
tenance. It  may,  therefore,  be  supposed 
that  the  ob.servation  of  the  Vice-Chancellor 
referred  only  to  a  case  where  trustees  in 
possession  of  the  estate  make  payments  to 

VOL.   II. 


a  guardian  of  the  person.  It  is  obvious 
that  in  such  a  case  the  trustees  would  only 
be  discharged  to  the  extent  of  the  allow- 
ance made  for  maintenance;  but  it  does 
not  follow  that  a  guardian  of  the  estate, 
■where  there  is  no  trustee,  cannot  give  a 
receipt  for  the  full  amount  of  the  infant's 
fortune. 

3  Ante,  p.  1354. 

4  In  Chapman  v.  Tibbits,  33  N.  Y.  289, 
it  was  held  that  the  general  guardian  of 
an  infant  has  the  same  power  over  the 
property  and  estate  of  his  ward,  as  a  testa- 
mentary guardian. 

5  12  'Car.  II.  c.  24,  ante,  p.  1350. 

6  Roe  dem.  Parav  v.  Hodgson,  2  Wils. 
135;  Woodfall,  41; 'Chambers,  515. 


26 


1364 

Ch.  XXIX. 


Power  of 
leasing,  in 
guardian  ap- 
pointed by 
the  Court. 


PROCEEDINGS    IN    THE   JUDGES'    CHAMBERS. 

he  receives.^  His  rights  and  liabilities  seem  to  be  nearly  the  same 
as  those  of  the  guardian  in  socage  :  except,  that  they  continue 
until  the  infant  is  twenty-one,  instead  of  terminating,  as  in  the 
case  of  the  guai-dian  in  socage,  at  fourteen.^  According  to  Lord 
Hardwicke,  "  It  is  at  the  peril  of  a  guardian  in  socage  what  he 
applies  for  maintenance ;  and  he  will  be  allowed  according  to  the 
discretion  he  has  used."  ^ 

From  what  has  been  stated  concerning  the  power  of  a  guardian 
appointed  by  the  Court  over  the  estate,  it  may  be  inferred,  that  he 
has  no  power  incident  to  his  office  of  making  a  lease  valid  at  Law 
of  any  portion  of  the  infant's  estate;  nor  is  there  any  authority 
as  to  the  circumstances  under  which  a  lease  made  by  such  a  guar- 
dian, duiing  the  minority,  would  be  supported  in  Equity.*  Conse- 
quently, when  a  suit  is  instituted,  it  is  usual  for  a  receiver  to  be 
appointed :  in  which  case,  the  estate  is  managed  according  to  the 
practice  hereafter  stated.^  The  Court,  however,  could  not,  under 
its  original  jurisdiction,  in  such  a  case,  enable  a  receiver  to  create 
any  legal  term  in  the  land ;  nor  could  it  in  any  manner  insure  the 
occupation  of  the  tenant,  beyond  the  period  of  the  infant's  minority, 
A  statute  ^  has,  therefore,  been  passed,  under  which  the  infant  or 
his  guardian  may,  with  the  sanction  of  the  Court,  accept  renewals 
of  leases,  and  grant  leases :   which  will  be  valid,  although  they 


1  2  Kent,  227,  229;  In  re  Andrews,  1 
John.  Ch.  99 ;  Ex  jmrte  Crumb,  2  .John. 
Ch.4.39;  2  Story  Eq.  Jur.  §  1344;  1  Smith 
Ch.  Pr.  (2d  Am.  ed.)  65-3,  n.  (a);  Genl. 
Sts.  Mass.  c.  109,  §  6 ;  Richards  v.  Swan, 
7  Gill,  366;  Swan  v.  Dent,  2  Md.  Ch.  Dec. 
Ill;  Matter  of  Van  Home,  7  Paige,  46. 

2  It  is  remarked  by  Chancellor  Kent  (2 
Kent,  226),  "The  distinction  of  guardians, 
by  nature  and  by  socage,  seems  now  to  be 
lost  or  gone  into  oblivion,  and  those  sev- 
eral kinds  of  guardians  have  become  es- 
sentially superseded  in  practice  by  the 
Chancery  Guardians,  or  guardians  ap- 
pointed W  the  Court  of  Chancer}',  or  by 
the  surrogates  in  the  respective  coimties 
of  New  York,  and  by  Courts  of  a  similar 
character,  and  having  jurisdiction  of  tes- 
tamentary matters,  in  the  other  States  of 
the  Union.  Testamentaiy  guardians  are 
not  very  common,  and  all  other  guardians 
are  now  appointed  by  the  one  or  the  other 
of  those  jurisdictions."  See  Putnam  v. 
Ritchie,  6  Paige,  390 ;  Wilson  v.  Roach,  4 
Cal..362. 

It  was  remarked  bv  Piatt  B.  in  Gilbert 
V.  Schwenck,  14  'SI.  '&  W.  488,  493,  that 
testamentary  guardians  have  no  more 
power  than  guardians  in  socage,  and  are 
but  trustees.  See  Duke  of  Beaufort  i'. 
Berty,  1  P.  Wms.  703;  Frederick  v.  Fred- 
erick, 1  P.  Wms.  721.  In  Massachusetts, 
testamentary  guardians  have  the  same 
powers  and  duties,  with  regard  to  the  per- 


son and  estate  of  the  ward,  as  a  guardian 
appointed  by  the  Probate  Court.  Genl. 
Sts.  c.  109,  §  5. 

3  £x  parte  Whittield,  2  Atk.  .315. 

*  The  guardian  of  the  estate  has  no  fur- 
ther power  over,  or  concern  with,  the  real 
estate  than  that  which  relates  to  the  leas- 
ing of  it,  and  the  reception  of  the  rents 
and  profits,  and  it  is  his  duty  to  plare  the 
ward's  land  upon  lease.  2  Kent,  228; 
Genett  v.  Tallmadge,  1  John.  Ch.  561; 
Jones  V.  Ward,  10  Yerger,  IGO.  He  may 
lease  during  the  minority  of  the  ward  and 
no  longer.  Field  v.  Schieffelin,  7  John. 
Ch.  154;  Snook  v.  Sutton,  5  Halst.  133; 
Putnam  v.  Ritchie,  6  Paige,  391.  He  may 
receive  money  secured  to  the  ward  by  mort- 
gage, and  discharge  the  mortgage,  before 
the  same  becomes  due.'  Chapman  r.  Tib- 
bits,  33  N.  Y.  289.  He  may  sell  the  per- 
sonal estate  without  the  previous  order  of 
the  Court.  Field  r.  Schieffelin,  7  John. 
Ch.  150;  Ellis  v.  Essex  M.  Bridge,  2 
Pick.  243 ;  Bank  of  Virginia  v.  Craig,  6 
Leigh,  399;  Hunter  v.  Lawrence,  11  Grat- 
tan.  111;  Woodward  v.  Donally,  27  Ala. 
198.  But  the  safer  course  for  the  guardian 
is,  to  have  such  previous  order.  2  Kent, 
228,  note.  And  in  Massachusetts  provi- 
sion is  made  bv  statute  for  obtaining  it. 
Genl.  Sts.  c.  109,  §  2. 

5  Heepost,  Chap.  XXXIX.,  Receivers. 

6  11  Geo.  IV.  &  1  WiU.  IV.  c.  65. 
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exceed  the  period  of  the  minority  of  the  infant.      The  practice    Ch.  XXIX. 
under  this  Act  mil  be  desciibed  hereafter.^  ^       _. 

Guardians  will  not  ordinarily  be  permitted  to  convert  the  per-  j^^gg^  ^^ 
sonal  estate  of  infants  into  real  estate ;  since  it  may  not  only  affect 
the  rights  of  the  infant  himself,  but  also  his  representatives,  if  he 
should  die  under  age.  Guardians  may,  however,  under  special 
circumstances,  where  it  is  manifestly  for  the  benefit  of  the  infant, 
change  the  nature  of  the  estate ;  and  the  Court  will  support  their 
conduct,  if  the  act  be  such  as  the  Court  itself  would  have  done, 
under  the  like  circumstances,  by  its  own  order.^  The  act  of  the 
guardian  in  such  case  must  not  be  wantonly  done ;  but  it  must  be 
for  the  manifest  interest  and  convenience  of  the  infant ;  and  hence 
it  is  common  for  guardians  to  ask  the  positive  sanction  of  the 
Com-t  to  any  acts  of  this  sort.  Where  the  Court  orders  any  such 
change  of  property,  it  directs  the  new  investment  to  be  in  trust 
for  the  benefit  of  those  who  would  be  entitled  to  it,  if  it  had 
remained  in  its  original  state.^  This  object  may  be  attained  by 
conveying  the  land  to  a  trustee,  in  trust  for  the  infant,  his  exec- 
utors and  administrators,  until  he  attains  twenty-one,  and  after- 
wards for  him  and  his  heirs ;  *  or  by  a  conveyance  to  the  use 
of  the  infant,  his  heirs  or  assigns;  but  if  he  dies  under  twenty- 
one,  then  to  the  use  of  trustees,  upon  trust  to  sell,  and  hold  the 
purchase-money  upon  the  trusts  on  which  such  money,  and  the 
income  thereof,  would  have  been  held  if  the  money  had  remained 
part  of  the  infant's  personal  estate.^  The  practice  as  to  invest- 
ments in  land,  with  the  approval  of  the  Court,  has  been  already 
stated.® 

1  See  post,  Chap'.  XLV.,  Statutory  Juris-  Ves.  6;  and  see  Tullit  i'.  Tullit,  Amb.  370; 
diction  {Property  Laiv  Amendment  Act).  Sergeson  v.  Sealev,  2  Atk.  413;  Ex  parte 

2  Story  Eq.   Jur.   §    1357;    Inwood   v.  Phillips,  19  Ves.  122;  Webb  u.  Lord  Shafts- 
Twyne,  Amb.  419.     As  to  the  conversion  bury,  6  Mad.  100. 

of  an  infant's  property,   see  Macpherson,  *  6  Ves.  7. 

278-308 ;  Chambers,  565-570 ;  Seton,  694,  5  This  was  the  form  adopted  in  Pym  v. 

695.  Pym,  M.  R.  in  Chambers,  June,  1865. 

8  Lord  Ashburton  v.  Lady  Ashburton,  6  6  Ante,  p.  1339. 
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Where  accounts  or  inquiries  have  been  directed,  the  decree, 
at  the  original  hearing,  adjourns  the  further  consideration  of  the 
cause  ;  and  in  order  to  obtain  a  final  decree,  the  cause  must  be 
set  down  to  be  heard  on  further  consideration.-^  The  cause  can- 
not, however,  be  set  down  until  the  accounts  or  inquiries  directed 
by  the  decree  have  been  taken  or  made,  and  the  Chief  Clert's  cer- 
tificate, or  Master's  report,  of  their  result  filed  ;  or  a  special  certifi- 
cate or  report  obtained,  showing  why  the  accounts  and  inquiries, 
or  any  of  them,  have  not  been  proceeded  with. 

The  Court  will  not,  in  general,  entertain  a  summary  application 
relating  to  the  general  matters  of  the  suit,  after  the  adjournment 
of  further  consideration,^  unless  liberty  has  been  given  to  the  par- 
ties, by  the  decree,  to  apply  to  the  Court  as  they  may  be  advised  :  ^ 
which  is  usually  done.*  It  will,  however,  entertain  applications 
for  collateral  matters  :  such  as  the  appointment  of  a  receiver.^ 

A  cause  cannot  be  set  down,  on  further  consideration,  on  a  sepa- 
rate certificate  or  report :  an  order  on  a  separate  certificate  or 
report  must,  as  we  have  seen,  be  obtained  on  petition,  or  summons,^ 

The  certificate  or  report  cannot  be  challenged,  at  the  hearing  on 
further  consideration,  by  any  person  who  has  not  applied  to  dis- 
charge or  vary  it,  and  whose  application  does  not  then  come  on  for 
hearing.'^ 

No  further  evidence  than  the  certificate  or  report,  as  to  matters 
directly  in  issue  in  the  cause,  will  be  received  on  the  hearing  on 
further  consideration  ;  but,  if  necessary,  the  Court  will,  at  the  sug- 
gestion of  counsel,  direct  further  inquiries  as  to  such  matters.^ 


1  Ante,  p.  986 ;  Seton,  56.  As  to  setting 
down  the  cause  for  further  hearing  after 
the  trial  of  a  question  of  fact,  see  ante, 
p.  1146  et  seq. 

2  Cooke  V.  Gwyn,  3  Atk.  689. 
8  Ante,  p.  996. 

4  See  form  of  decree  adjourning  further 
consideration,  Seton,  56. 

5  Cooke  V.  Gwvn,  ubi  sup. 

6  Van  Kamp  i'."  Bell,  3  Mad.  430. 

^  Smith  V.  Armstrong,  6  De  G.,  M  &  G. 


150,  154;  Lambe  v.  Orton,  6  Jur.  N.  S.  61 ; 
S.  C.  nom.  Lambe  v.  -Orton,  8  W.  R.  Ill, 
V.  C.  K.;  Jaquet  v.  .Jaquet,  7  W.  R.  543, 
M.  R. 

8  Fleming  v.  East,  Kav  Ap.  52;  18  Jui'. 
1112;  Lyne  v.  Lvne,  21  Beav.  316;  8  De 
G.,  M.  &  G.  553;  Howard  v.  Chaffers.  9 
Jur.  N.  S.  634;  11  W.  R.  585,  V.  C.  K. ; 
Curling  v.  Austin,  2  Dr.  &  Sm.  129;  and 
see  He  Delevante,  Delevante  v.  Child,  6 
Jur.  N.  S.  118,  V.  C.  S. 
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Matters  not  directly  in  issue  may,  if  the  Court  thinks  proper,  be 
proved  by  affidavit.^ 

Upon  the  hearing  on  further  consideration,  tlie  Court  will  make 
such  further  order  in  the  cause  as,  upon  reading  the  Chief  Clerk's 
certificate,  or  Master's  rejiort,  appears  to  be  consistent  with  the 
justice  of  the  case  as  it  stands  upon  the  decree  and  certificate  or 
report.  If  the  Court  is  dissatisfied  with  the  manner  in  which  the 
certificate  or  report  has  been  drawn  up,  it  will  direct  the  certificate 
or  repoit  to  be  reviewed ;  ^  or  the  cause  will  be  ordered  to  stand 
over,  in  order  that  the  Chief  Clerk  may  give  the  Judge  such  ex- 
planations as  he  may  require  :  in  which  case,  the  Judge  will  either 
see  the  Chief  Clerk  on  the  subject,  or  the  Registrar  will  make  a 
note  that  the  cause  stands  over  for  the  purpose  of  obtaining  further 
information  on  the  particular  part  of  the  case ;  and  this  note  is 
then  communicated  to  the  Chief  Clerk.^  If  further  investigation 
is  required,  it  will  be  made  by  the  Chief  Clerk,  and  a  note  of  the 
result  thereof  communicated  by  him  to  the  Judge,  and,  if  neces- 
sary, to  the  parties ;  but  no  formal  certificate  is  usually  drawn  up. 

The  Court  will  not,  however,  direct  the  certificate  or  report  to 
be  reviewed  for  the  purpose  of  deducing  consequences  from  the 
facts  stated  therein  ;  but  will  itself  draw  the  conclusions  from  the 
facts  stated :  *  as  it  will,  where  erroneous  conclusions  have  been 
drawn  in  the  cei'tificate  or  report  from  facts  correctly  stated.^  And 
where  the  certificate  reserves  for  the  consideration  of  the  Court 
the  conclusions  to  be  drawn  from  the  facts  stated  therein,  the 
Court  will  look  at  the  evidence  on  which  the  certificate  was  based.^ 

In  general,  if  the  case  is  such  as  will  admit  of  it,  the  Court  will, 
upon  the  first  hearing  on  further  consideration,  make  a  final  decree ; 
and,  when  preliminary  inquiries  have  been  directed,  it  will,  when 
the  case  comes  before  it  upon  the  Chief  Clerk's  certificate,  or  Mas- 
ter's re]3ort,  declare  the  rights  of  the  j^arties  in  the  matters  in 
question.  If  the  declaration  of  the  Court,  or  the  result  of  the 
former  inquiries,  renders  any  further  inquiries  necessary,  the  Court 
will  take  this  occasion  to  direct  such  further  inquiries  :  adjourning 
again  the  further  consideration  of  the  cause ;  and  this  it  will  re- 
peat, as  often  as  may  be  necessary.'' 

The  Court  usually,  at  the  hearing  on  further  consideration,  dis- 
poses of  the  costs  of  the  suit,  so  far  as  they  have  not  been  already 


Ch.  XXX. 


1  13  &  14  Vic.  c.  35,  §  38.  For  cases  on 
this  section,  see  Uevey  v.  Thornton,  9  Hare, 
283 ;  Bush  v.  Watkins,  14  Beav.  33 :  Bear 
V.  Smith,  5  De  G.  &.  S.  92;  Fallows  v. 
Lord  Dillon,  2  W.  R.  507,  V.  C.  S.;  see 
also  Hoghton  v.  Hoghton,  15  Beav.  278; 
Fowler  v.  Keynpll,  15  .Tur.  1019,  L.  C; 
Bateman  v.  Margerison,  2  W.  K.  007,  M. 
R. ;  lie  Delevante,  Delevante  v.  Cliild, 
tibi  sup. 

2  Ante,  1319. 


3  Saunders  v.  Walter,  9  Hare,  Ap.  5 ;  16 
Jur.  lOus. 

4  Bick  V.  Motley;  2  M.  &  K.  312:  Greg-* 
ory  V.  West,  2  Beav.  541 ;  ante,  p.  1314, 
note  (4),  1317  note  (4),  1318  note  (8.) 

s  Adams  v.  Claxton,  6  Ves.  226,  ante, 
p.  1243. 

6  Stott  V.  Meanock,  10  VV.  R.  605,  bis, 
L.  .JJ. 

7  Seton,  57. 
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disposed  of.  Where  the  costs  have  been  partly  disposed  of  at  the 
original  hearing,  the  further  consideration  of  the  costs  should  be 
expressly  adjourned  by  the  decree.^  Formerly,  it  was  usual  ex- 
pressly to  reserve  the  costs  of  the  suit,  in  cases  where  no  order 
was  made  with  reference  to  them  at  the  hearing ;  but  this  is  now 
no  longer  necessary;^  and  it  may  be  remarked  here,  that  v»diere 
costs  are  given  by  the  decree  at  the  hearing,  the  subsequent  costs 
will  be  included ;  and,  therefore,  if  this  is  not  intended  to  be  '^one, 
the  costs  should  only  be  given  up  to  the  date  of  the  decree.  The 
Court  will  not,  on  the  question  of  costs,  look  at  the  proceedings  in 
Chambers,  or  at  evidence  made  use  of  there,  or  upon  interlocutory 
applications.* 

The  Court  will  not  take  any  matters  into  consideration,  at  the 
further  hearing,  which  were  in  issue  at  the  first  hearing,  but  were 
not  then  decided,  put  into  a  train  of  investigation,  or  reserved ;  ^ 
such  matters  being  considered  as  abandoned,  or  in  such  a  state  as 
not  to  entitle  the  plaintiff  to  any  order  on  them.^  If  there  be  any 
error  or  omission  in  the  decree  it  can  only  be  corrected  by  a  re- 
hearing ; ''  except  that,  in  the  case  of  an  information  relating  to  a 
charity,  the  Court  will  correct  an  omission  of  the  original  decree, 
ujion  further  consideration.^ 

It  seems,  formerly,  to  have  been  thought  that  no  direction  could 
be  given  at  a  hearing  upon  further  consideration,  for  the  computa- 
tion of  interest,  where  the  question  of  interest  had  not  been  re- 
served by  the  original  decree ;  ®  but,  according  to  the  present 
practice,  the  computation  of  interest  may  be  directed  upon  fiu'ther 
consideration,  althovigh  the  question  has  not  been  reserved  by  the 
original  decree ;  ^°  and  not  only  may  the  computation  of  simple 


1  See  Seton,  56,  57. 

2  Jb.  57. 

8  Quarrell  v.  Beckford,.!  Mad.  269,  286; 
Glutton  V.  Pardon,  T.  &  R.  304;  Seton, 
57;  Morgan  &  Davey,  64;  and  see  post, 
p.  1376. 

4  Curling  v.  Austin,  2  Dr.  &  Sm.  129. 

5  The  principle  is  settled,  that  Chancery 
wiU  not,  on  further  directions,  decide  a 
question  not  reser^'ed  by  the  original  de- 
cree.    Lee  V.  Pindle,  12  Gill  &  J.'  288. 

But  when  a  cause  comes  on  for  a  hear- 
ing, on  exceptions  to  a  Master's  report, 
and  for  directions  for  a  final  decree,  it  is 
not  irregular  (or  a  Judge  to  reverse  his  de- 
cision, under  which  the  reference  was  made, 
and  dii^niiss  the  bill,  if  he  thinks  it  ought 
"to  be  dismissed.  He  is  not  obliged  to  enter 
a  final  decree  which  he  believes  to  be  er- 
roneous. Fourniquet  v.  Perkins,  16  How. 
U.  S.  84;  see  'i'opp  v.  Pollard,  24  Miss. 
682. 

By  the  Equity  practice  in  Massachusetts 
questions  once  argued  and  decided  in  the 
full  Court  are  not  to  be  reheard  at  a  subse- 


quent stage  of  the  cause,  unless  there  is 
apparent  error.  Pingree  v.  Coffin,  12  Gray, 
288. 

6  Passingham  v.  Sherborn,  9  Beav.  424, 
432;  and  see  Le  Grand  v.  Whitehead,  1 
Russ.  309,  311;  Morgan  v.  Morgan,  13 
Beav.  441 ;  Jones  v.  Morrall,  2  Sim.  N.  S. 
241,  250;  Hughes  v.  Jones,  3  De  G.,  F.  & 
J.  307 ;  8  Jur.  N.  S.  399,  402. 

'  Lord  Shipbrooke  v.  Lord  Hinchinbrook, 
13  Ves.  387,  394.  Verbal  en-ors  in  an  in- 
terlocutory decree  in  Equity,  inconsistent 
with  the  opinion  on  which  it  is  founded, 
may  be  corrected  before  entering  a  final 
decree.     Pingree  v.  Coffin,  12  Gray,  288. 

*>  Attorney-General  v.  Whitelev,  11  Ves. 
241,  247 ;  and  see  ante,  pp.  14,  384. 

**  Ky ves  v.  Coleman,  2  Atk.  440 ;  Champ 
V.  Moody,  2  Ves.  S.  470;  Herle  v.  Green- 
bank,  1  Dick.  370;  Goodyere  v.  Lake, 
Amb.  584;  S.  C.  1  West,  490;  Sammes  v. 
Rickman,  2  Ves.  J.  36;  (^reuzc  v.  Hunter, 
4  Bro.  C.  C.  318;  S.  C.  2  Ves.  J.  164; 
Lee  V.  Pindle,  12  Gill  &  J.  288. 
10  Goodyere  v.  Lake,  Amb.  684 ;  Sammes 
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interest  be  so  directed,  but,  where  the  Court  finds  large  sums  of 
money  in  the  hands  of  an  agent,  receiver,  trustee,  or  personal  rep- 
resentative, it  may  direct  balances  fi-om  time  to  time  in  the  hands 
of  the  accouning  party  to  be  ascertained,  and  interest  to  be  com- 
puted on  them.^ 

The  Court  has  even  gone  the  length  of  charging  an  accounting 
party  with  interest  on  the  balance  in  his  hands,  on  further  consider- 
ation, not  only  where  there  was  no  reservation  of  the  question  of 
interest  by  the  original  decree,  but  even  where  the  original  bill  did 
not  pray  that  he  might  be  so  charged,  and  where  the  circumstances 
were  such  that  a  claim  for  interest  existed,  or  Avas  known  to  exist, 
at  the  time  of  the  filing  of  the  bill.'-^ 

The  equitable  right  to  charge  an  accounting  party  with  interest 
—  as  where  an  agent,  or  trustee,  or  personal  representative,  has 
for  a  long  time,  had  a  considerable  sum  of  money  in  his  hands, 
belonging  to  the  parties  in  the  suit  —  generally  appears  by  the 
Chief  Clerk's  certificate,  or  Master's  rej^ort,  in  cases  where  the 
Court  directs  a  computation  of  interest  when  it  has  not  been 
reserved  by  the  original  decree.  Where  this  does  not  so  appear, 
it  seems  that  the  Court  will  allow  evidence  of  new  facts  to  be 
adduced  on  further  consideration,  upon  which  to  ground  an  in- 
quiiy  as  to  balances,  for  the  purpose  of  charging  interest.^ 


Ch.  XXX. 

r ^ 


Where  not 
prayed  by  the 
biir. 


Evidence  re- 
ceived to 
ground  in- 
quiry as  to 
balance,  for 
the  purpose 
of  charging 
interest. 


V.  Rickman,  2  Ves.  J.  36 ;  Creuze  v.  Lowth, 
4  Bro.  C  C.  316;  S.  C.  nam.  Creuze  v. 
Hunter,  2  Ves.  J.  164;  Plintoff  ».  Haynes, 
4  Hare,  309 ;  Mackintosh  v.  Great  Western 
Railway  Company,  11  Jur.  N.  S.  681,  684; 

1  Pearse  v.  Green,  1  J.  &  W.  135,  141, 
144;  Johnson  v.  Prendergast,  28  I5eav. 
480;  and  see  Davenport  v.  Staftbrd,  14 
Beav.  319;  2  De  G.,  M.  &  G.  901.  As  to 
the  practice  of  allowing  rests  and  com- 
pound interest  against  trustees,  &c.,  see 
Fayy.  Howe,  1  Pick.  527  (2d  ed.),  528, 
and  cases  cited  in  note  (1);  Boynton  v. 
Dyer,  18  Pick.  1;  Hughes  v.  Smith,  2 
Dana,  253;  Karr  v.  Karr,  6  Dana,  3; 
Hodge  V.  Hawkins,  2  Dev.  &  Bat.  566; 
Ringgold  V.  Ringgold,  1  Harr.  &  G.  11; 
Diftenderffer  v.  Winder,  3  Harr.  &  G. 
311;.  Harland's  Accounts,  5  Rawle,  323; 
Myers  v.  Myers,  2  M'Cord  Ch.  214,  266; 
Wright  V.  Wright,  2  M'Ccird  Ch.  202. 
Trustees,  executors,  guardians,  &c.,  will 
in  cases  of  gross  delinquency  be  charged 
with  compound  interest.  See  the  cases 
cited  above,  and  2  Kent  (11th  ed.),  231, 
note,  in  which  this  subject  is  considered, 
and  the  cases  cited.  Scheitfelin  v.  Stewart, 
1  John.  Ch.  620;  Diftendertler  v.  Winder, 
3  Harr.  &  G.  311;  2  Story  Eq.  Jur. 
1277 ;  Clarkson  v.  Depeyster,  1  Hopk.  424 ; 
Rogers  v.  Rogers,  ib.  515;  Dornford  v. 
Dornford,  12  Sumner's  Ves.  127,  note 
(a);  Evartson  v.  Tappan,  5  John.  tlh.  497. 
Where   a  trustee  has  employed  the  trust 


money  in  trade,  and  refuses  to  account,  he 
will  be  charged  with  compound  interest. 
Schieffelin  v.  Stewart,  1  John.  Ch.  620; 
see  Myers  v.  Myers,  2  M'Cord,  Ch.  214, 
266 :  Diftenderffer  v.  Winder,  3  Harr.  &  G. 
311.  Where  interest  was  ordered  to  be 
paid  annually  for  maintenance  and  educa- 
tion, interest  was  allowed  on  the  annual 
arrears  of  interest.  Myers  v.  ]Myers,  2 
M'Cord  Ch.  214,  266;  Bowles  v.  Drayton, 
1  Desaus.  489;  Wright  v.  Wright,  2 
M'Cord  Ch.  202;  Spark  v.  Long,  1  Ired. 
Eq.  426.  As  to  charging  executors  and 
trustees  with  interest,  see  further,  Newton 
V.  Bennett,  1  Bro.  C.  C.  (Perkins's  ed.) 
361.  362,  notes. 

^  Turner  v.  Turner,  1  J.  &  W.  39,  43; 
Pearse  v.  Green,  ib.  135;  Good  v.  Blewitt, 
cited  ib.  142 ;  Wilson  v.  Metcalf,  1  Russ. 
530,  633,  537;  HoUingsworth  v.  Shake- 
shaft,  14  Beav.  492;  Stafford  v.  Fiddon, 
23  Beav.  386;  Johnson  v.  Prendergast, 
vbi  sup. ;  Fry  v.  Fry,  10  Jur.  N.  S.  983,  V. 
C.  S. 

3  Pamell  v.  Price,  14  Ves.  502;  but  see 
Curling  v.  Austin,  2  Dr.  &  Sm.  129.  There 
is  a  very  material  discrepancy  between  the 
report  of  Pamell  v.  Price,  in  the  original 
and  second  edition  of  Mr.  Vesey's  Reports. 
In  the  report  in  the  original  edition,  which 
appears  to  be  erroneous,  it  is  stated  that 
"  The  directions  were  given  for  interest 
and  costs,  upon  the  Master's  report;  and 
that  the  inquiry  prayed  by  the  petition 
was  refused;  "  whereas,  in  the  second  edi- 
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though 
refused  at 
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defendants, 
made  on 
further  con- 
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Original  de- 
cree, not 
varied  or  hn- 
pugned  on 
further  con- 
sideration ; 


Altliotigh  the  Court  will,  in  cases  where  a  proper  ground  appears, 
direct  the  computation  of  interest  on  further  consideration,  where 
the  question  of  interest  has  not  been  reserved  by  the  original  de- 
cree, yet,  where  the  original  deci'ee  contains  no  declaration  or  in- 
quiry as  to  wilful  default  on  the  part  of  the  defendant,  it  will  not, 
at  the  hearing  on  further  consideration,  make  an  order  charging 
him  with  wilful  default,  or  direct  an  inquiry  upon  the  subject,  not- 
withstanding the  bill  has  made  a  case,  and  the  certificate  has  laid 
the  foundation  for  such  an  inquiry.^  In  such  a  case,  the  proper 
course  appears  to  be  for  the  plaintiff  to  apply  for  leave  to  file  a 
supplemental  bill,  in  the  nature  of  a  bill  of  review.^ 

Although  a  receiver  has  been  refused  upon  the  hearing  of  the 
cause,  yet  if,  upon  the  certificate,  a  new  state  of  facts  appears :  for 
example,  a  balance  in  the  hands  of  the  defendant :  the  Court  will 
entertain  a  renewed  apiilication  for  a  receiver.^ 

As  a  general  rule,  the  Court  will  not  make  a  decree  between 
co-defendants.*  Where,  however,  it  makes  such  a  decree  it  will 
only  be  made  on  further  consideration  :  ^  unless  the  evidence  at  the 
original  hearing  is  so  clear  and  satisfactory,  that  the  Court  is  con- 
vinced that  no  further  evidence  can  be  produced  by  the  defendants 
at  any  subsequent  proceedings.^ 

The  Court  will  not,  upon  the  further  consideration  of  the  cause, 
make  any  order  which  will  have  the  effect  of  varying  or  impugn- 
ing the  original  decree :  even  though  a  new  state  of  circumstances 
a2:)pears  by  the  certificate,  showing  that,  if  the  facts,  as  they  are 
stated  upon  the  certificate,  had  been  before  the  Court  at  the  time 
when  it  pronounced  the  decree,  it  would  not  have  given  the  direc- 
tions contained  in  the  original  decree ;  "^  but  where  the  original 
decree  only  directs  accounts  and  inquiries,  and  the  Court,  at  the 


tion  it  stands  thus:  "The  directions  were 
given  for  interest  and  costs,  upon  the  Mas- 
ter's report,  and  the  inquiry  prayed  by  the 
petition  was  granted." 

1  Garland  v.  Littlewood,  1  Beav.  527; 
Green  v.  Badley,  7  Beav.  274;  Jones  v. 
Morrall,  2  Sim.  N.  S.  241,  250;  Coope  v. 
Carter,  2  De  G.,  M.  &  G.  292,  297;  Mas- 
sey  V.  Massey,  2  J.  &  H.  728;  lie  Dele- 
vante,  Delevante  v.  Child,  6  Jur.  N.  S. 
118,  V.  C.  S.;  contra,  Travers  v.  Town- 
send,  1  Moll.  496 ;  Franklin  ■;;.  Beamish,  2 
Moll.  383. 

2  Hodson  V.  Ball,  1  Phil.  177,  179; 
Partington  v.  Reynolds,  4  Drew.  253,  259; 
4  Jur.  N.  S.  200,  201 ;  Morrall  v.  Pritchard, 
14  W.  R.  172,  V.  C.  S.  The  plaintiff  need 
only  make  out  a,2^riiiid  facie  case,  on  the 
application  for  leave  to  file  the  bill.  Par- 
tington V.  Reynolds,  6  W.  R.  615,  V. 
C.  K. 


3  Attornev-General  v.  Mayor  of  Galway, 

1  Moll.  95.  " 

*  See  Lord  Chamlev  v.  Lord  Dunsany, 

2  Sch.  &  Lef.  690,  706,  709,  H.  L. ;  Far- 
quharson  v.  Seton,  5  Russ.  45,  62 ;  Smith  v. 
Baker,  1  Y .  &.  C.  C.  C.  223,  228 ;  Green 
V.  Pledger,  3  Hare,  165,  170;  8  Jur.  801; 
Cottingham  v.  Lord  Shrewsburv,  3  Hare, 
627,  638;  Fletcher  v.  Green  (No.  2),  33 
Beav.  513. 

5  Bate  V.  Hooper,  5  De  G.,  M.  &  G.  338, 
345 ;  liaby  v.  Ridehalgh,  7  De  G.,  M.  & 
G.  104;  1  Jur.  N.  S.  363;  Hood  v.  Clap- 
ham,  19  Beav.  90. 

6  Jolly  V.  Arbuthnot,  26  Beav.  283;  5 
Jur.  N.  S.  80;  4  De  G.  &  J.  224;  5  Jur. 
N.  S.  689. 

7  Wilson  V.  Metcalf,  1  Russ.  530,  536 ; 
Quarrell  v.  Beckford,  1  Mad.  2t>9,  286; 
Pritchard  v.  Draper,  1  R.  &  M.  191;  and 
see  Lyne  v.  Lyne,  8  De  G.,  JVI.  &  G.  553. 
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hearing  on  further  considerati(5n,  is  of  opinion  that  the  plaintiff  is     Ch.  XXX. 
not  entitk'd  to  maintain  the  suit,  it  may  dismiss  the  bill.^  "-^       y      - 

Formerly,  it  was  not  necessary  that  the  cause  should  be  set  Before  what 
down  for  the  further  hearing  before  the  branch  ol  the  Court  m 
which  tlie  decree  was  pronounced  ;  "^  but  now,  further  proceedings 
in  a  cause  must  be  had  before  the  Judge  to  whose  Court  such 
cause  is  attached :  unless  removed  therefrom  by  a  special  order  of 
the  Lord  Chancellor  or  Lords  Justices.^ 

In  order  to  set  a  cause  down  on  further  consideration,*  the  solic- 
itor for  the  plaintiff,  or  party  having  the  conduct  of  the  cause, 
should,  after  the  expiration  of  eight  days,   and  within  fourteen  how. 
days  from  the  filing  of  the  Chief  Clerk's  certificate,^  leave  at  the 
Order  of  Course  seat  in  the  Registrars'  oflice,  a  written  request 
^that  the  cause  may  be  set  down  for  further  consideration,  before 
"^the  Judge  by  whom  it  is  to  be  heard.''     After  the  expiration  of  the 
fourteen  days,  it  will  be  set  down  by  the  Registrar,  upon  a  like 
request  of  the  soHcitor  for  the  plaintiff  or  any  other  party '  desiring 
to  have  the  same  set  down.     In  either  case,  the  decree  or  order 
adjourning  further  consideration,'or  an  office  copy  thereof,  and  an 
office  copy  of  the  Chief  Clerk's  certificate,  or  a  memorandum  of 
the  date  when  such  certificate  was  filed, '  indorsed  on  the  request 
by  the  Clerk  of  Reports,  must  be  produced  to  the  Registrar's 
clerk.«     The  Registrar's  clerk  retains  the  request  for  filing ;  and 
sets  down  the  cause  on  the  same  day  the  request  is  left  with  him ;  ^ 
but  the  cause,  when  so  set  down,  will  not  be  put  into  the  paper  for 
further  consideration  until  after  the  expiration  of  ten  days  from 
the  day  on  which  it  is  set  down ;  and  it  is  marked  in  the  cause 
book  accordingly.     Notice  thereof  must  be   given  to  the  other  jjotice  of  set- 
parties  in  the  cause,  at  least  six  days  before  the  day  for  which  the  ting  down. 
same  may  be  so  marked  for  further  consideration.^" 

A  cause  may  be  marked  for  hearing  on  further  consideration  as   Short  cause, 
a  short  cause,  upon  production  of  the  certificate  of  the  plaintiff's 
counsel  that  the  cause  is  fit  to  be  so  heard  without  the  consent 


1  Barton  v.  Barton,  3  K.  &  J.  512;  3 
Jiir.  N.  S.  808;  and  see  Anon.,  15  Ves. 
169. 

2  Pemberton  v.  Pemberton,  11  Ves.  53. 

3  Ord.  VI.  5.  As  to  the  transfer  of 
causes,  see  ante,  pp.  70,  798. 

4  If  further  directions,  instead  of  further 
consideration,  have  been  reserved  by  the 
former  decree  or  order  (which  was  the 
practice  before  Nov.,  1852),  the  cause  is 
set  down  for  hearing  on  further  directions, 
in  the  same  manner  as  a  cause  is  set  down 
for  hearing  after  a  trial ;  as  to  which,  see 
ante,  p.  1140;  and  see  Ord.  XXI.  9;  and 
Braithwaite's  Pr.  438. 

&  By  consent,  tlie  cause  may  be  set 
down  at  any  time  after  the  certificate  is 


filed,  notwithstanding  the  eight  days  have 
not  expired.  For  form  of  consent,  see  Vol. 
III. 

6  Ord.  XXI.  10.  For  form  of  request, 
see  ibid.  ;  and  Vol.  III. 

7  Jbid. 

8  Reg.  Regul.  15  March,  1860,  r.  9. 
.9  76.  r.  1. 

10  Ord.  XXI.  10.  If  the  biU  has  been 
taken  pi-o  confesso  against  an  absconding 
defendant,  notice  to  him  will  be  unneces- 
sary. Green  v.  Harrison,  4  W.  R.  096,  V. 
C'.  VV.  As  to  the  practice  of  setting  down 
the  cause  for  further  hearing,  after  a  trial, 
see  ante,  p.  1146.  For  form  of  notice  of 
setting  down,  see  Vol.  III. 
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of  the  solicitors  for  any  of  tlie  defendants ;  but  it  will  not  be  so 
marked  for  any  day,  until  after  the  expiration  of  the  ten  days 
above  mentioned ;  unless  by  consent  of  all  pai-ties.^  Notice  tliat 
the  cause  has  been  marked  for  hearing  as  a  short  cause  should, 
where  not  so  marked  by  consent,  be  given  to  the  other  solicitors 
in  the  cause,  by  the  solicitor  of  the  plaintiff."-^ 

If  the  cause  has  originated  in  Chambers,  it  may  after  the  expi- 
ration of  eight  days,  and  within  fourteen  days,  from  the  iihng  of 
the  certificate  of  the  Chief  Clerk,  be  brought  on  for  further  con- 
sideration by  a  summons  to  be  taken  out  by  the  plaintiff  or  party 
having  the  conduct  of  the  cause ;  and  after  the  expiration  of  such 
fourteen  days,  by  a  summons  to  be  taken  out  by  any  other  party ; 
and  such  summons  must  be  served  on  the  other  parties  six  clear 
days  before  the  return  thereof^  Upon  the  return  of  the  summons, 
the  cause  will  be  heard  on  further  consideration  in  Chambers,  or,  if 
there  is  a  question  which  the  Judge  thinks  ought,  or  the  parties 
desire,  to  be  argued  by  counsel,  it  will  be  adjourned  into  Court. 
Where  the  hearing  on  further  consideration  is  adjourned  into 
Court,  a  note  signed  by  the  Chief  Clerk  to  that  effect  is  left  with 
the  clerk  at  the  Order  of  Course  seat  in  the  Registrar's  office  ;  and 
when  the  cause  has  been  set  down  by  him,  notice  thereof  should  be 
given  to  the  other  parties,  by  the  solicitor,  at  whose  instance  it  is 
set  down.*  If  the  parties  desire  that  the  cause  should  be  heard  as 
a  "  short  cause,"  the  note  mentions  the  short  cause  day  on  which 
it  is  to  be  heard.  In  other  cases,  it  will  not,  except  by  consent,  be 
put  into  the  paper  before  the  exph-ation  of  ten  days  from  the  time 
when  it  was  set  down.^ 

Notice  that  a  cause  has  been  set  down  on  further  consideration, 
or  the  summons  for  the  further  consideration  thereof,  must  be 
served  on  any  person  who  has  been  served  with  notice  of  the  de- 
cree, and  has  obtained  an  order  for  leave  to  attend  proceedings,  as 
well  as  on  the  parties  named  on  the  record,*'  If  there  has  been  a 
sale,  and  the  jturchase-money  in  Court  is  to  be  distributed,  the 
purchaser  must  be  served  with  a  notice  that  the  cause  is  coming 
on  for  further  consideration,  and  that  the  purchase-money  will  be 
disposed  of  under  the  dii-ection  of  the  Court.''     The  purchaser  will 


1  Reg.  Regul.  15  March,  1860,  r.  10. 
For  forms  of  certificate  and  consent,  see 
Vol.  III. 

2  See  Molesworth  v.  Snead,  11  W.  R. 
934,  V.  C.  W.;  and  ante,  p.  972.  For 
form  of  notice,  see  Vol.  III. 

8  Kegul.  8  Aug.,  1857,  r.  18.  By  con- 
sent, the  six  days,  as  well  as  the  four 
days  between  the  signature  of  the  ccrtili- 
cate  by  the  Chief  Clerk  and  the  approval 
by  the' Judge,  and  the  eight  days  following 
the  tiling  of  the  certificate,  may  be  waived, 
and  the  summons  made  returnable  imme- 


diately after  the  certificate  is  filed.  For 
form  of  summons,  see  Kegid.  8  Aug.,  1857, 
r.  18;  and  Vol.  III.;  and  for  form  of  con- 
sent, see  Vol.  III. 

■*  For  forms  of  note  and  notice,  see  Vol. 
III. 

5  Seton,  41.  In  the  Chambers  of  V.  C. 
Stuart,  no  direction  will  be  given  for  hear- 
ing the  cause  as  a  short  cause.     Ibid. 

«  Seton,  40. 

'  Seton,  40 ;  Bamford  v.  Watts,  2  Beav. 
201. 
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uot,  however,  be  allowed  bis  costs  of  appearance,  if  he  has  obtained 
his  conveyance.^  So,  also,  if  any  person  has  obtained  what  is  or- 
dinarily termed  a  "  stop  order,"  that  is,  an  order  that  a  fund,  or  some 
part  of  it,  shall  not  be  dealt  with,  without  notice  to  him,  he  must 
be  served  with  a  similar  notice,  where  it  is  intended  to  deal  in  any 
manner  with  the  fund  to  which  the  stop  order  applies.^ 

Before  the  cause  comes  on  to  be  heard  in  Court,  a  print  of  the 
bill,  a  copy  of  the  decree  or  order  adjourning  the  further  consider- 
ation, of  the  record  and  verdict  thereon  (where  there  has  been  a 
trial  of  a  question  of  fact),^  of  the  Chief  Clerk's  certificate,  and  of 
any  other  orders  or  certificates  which  will  be  referred  to  at  the 
hearing,  should  be  left  with  the  Usher  for  the  use  of  the  Court  by 
the  solicitor  for  the  party  who  has  set  the  cause  down. 

As  in  other  cases,  if  it  is  found  that  the  hearing  cannot  be  con- 
veniently proceeded  with,  in  consequence  of  the  solicitor  for  any 
party  having  neglected  to  attend  personally,  or  by  some  proper 
person,  or  of  his  having  neglected  to  deliver  the  proper  papers  for 
the  use  of  the  Court,  such  solicitor  may  be  ordered  personally  to  pay 
to  any  of  the  parties  such  costs  as  the  Court  may  think  fit  to 
award.* 

The  course  of  proceeding  at  the  hearing  is  much  the  same  as 
that  pursued  at  the  original  hearing.^  The  parties  should  be  pro- 
yided  with  affidavits  of  service  of,  or  of  having  been  served  with, 
the  notice  of  setting  down  the  cause  for  hearing  on  fiirther  con- 
sideration, or  the  summons  for  the  further  consideration  of  the 
cause  where  the  cause  is  to  be  heard  in  Chambers,  in  order  that, 
in  case  any  party  makes  default,  the  cause  may  be  heard  in  his 
absence.®  Where  a  i:)urchaser  does  not  appear,  an  affidavit  of  ser- 
vice of  notice  to  him  of  the  intended  application  of  the  purchase- 
money,  and  that  the  conveyance  has  been  executed  and  delivered 
to  him,  will  be  necessai-y.'^ 

Any  person  who  has  been  found  by  the  certificate  to  be  inter- 
ested in  the  subject-matter  of  the  suit :  such  as  a  creditoi-  Avhose 
claim  has  been  allowed :  has  a  right  to  appear  upon  the  hearing 


Cn.  XXX. 


and  persons 
who  have  ob- 
tained stop 
orders. 


Papers  for  the 
Judge. 


Attendance  of 
solicitor. 


1  Barton  v.  Latour,  18  Bear.  526 ;  Noble 
V.  Stow  (No.  2),  30  Beav.  272;  and  see 
Rowleyy.  Adams,  16  Beav.  312. 

2  Seton,  40;  and  see  post,  Chap. 
XXXVII.  §  3,  Stop  Orders. 

3  Ante,  p.  1146. 

4  Ord.  XXI.  rr.  11,  12;  ante,  p.  977. 

6  Ante,  pp.  977  et  seq.  No  further  con- 
sideration will  be  allowed  to  stand  over  to 
an  indefinite  period.  Ord.  XXI.  13.  The 
brief  of  each  party  on  further  considera- 
tion will  consist  of  the  decree  or  order 
made  at  the  former  hearing,  the  Chief 
Clerk's  certificate,  and  any  intermediate 
orders  or  certificates;  but  no  part  of  the 
schedules  to  the  certificate,  or  of  any  ac- 


count filed  therewith,  should  be  included, 
unless  the  special  circumstances  of  the  case 
may  render  the  same  necessary.  The  brief 
should  be  accompanied  by  such  observa- 
tions as  may  be  deemed  advisable,  and  by 
the  brief  and  other  papers  held  by  counsel 
at  the  former  hearing  or  hearings.  As  to 
consultation  and  refresher  and  other  fees 
and  costs,  see  ante,  p.  977  note  (6).  For 
forms  of  briefs  and  indorsements,  see  Vol. 
III. 

6  Trewick  v.  Paramore,  7  Jur.  1123,  V. 
C.  K.  B.  For  forms  of  aflidavits,  see  Vol. 
III. 

7  Seton,  40;  Reg.  Regul.  15  Mar.,  1860, 
r.  30;  ante,  p.  1372. 
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Where 
money  be- 
longing to  a 
married 
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be  dealt  with. 


Order:  how 
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trar's office, 
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of  the  cause  for  fiirther  consideration,  to  protect  his  own  interest ; 
and  he  may  do  so,  without  pre\dously  obtaining  leave  to  appear, 
provided  he  desires  to  take  advantage  of  nothing  but  what  appears 
in  the  certificate.^ 

Upon  a  hearing  on  further  consideration,  the  Court  will  not 
alter,  or  add  to,  the  original  decree ;  nor  will  it  permit  facts  to  be 
brought  before  it,  in  order  to  ground  upon  them  a  direction  not 
warranted  by  the  original  decree.^  Any  facts,  however,  which 
have  occurred  since  the  original  decree,  and  have  altered  the 
situation  of  the  parties,  or  affected  their  rights  in  the  subject- 
matter,  and  which  have  not  been  brought  before  the  Court  by 
supplemental  proceedings,  and  are  not  directly  in  issue  in  the 
cause,  may  be  proved  by  afiidavit  at  the  hearing  on  further  con- 
sideration;^ and  the  Court  will  dii-ect  any  further  inquiries  or 
accounts,  where  circumstances  have  arisen  which  render  it  neces- 
sary to  give  such  directions,  in  order  to  fulfil  the  objects  of  the 
decree.* 

If  any  money  belonging  to  a  married  woman  is  to  be  dealt  with 
on  further  consideration,  the  Court  will  receive  proof  by  affidavit 
of  all  such  matters  as  are  necessary  to  enable  the  Court  to  order 
payment  thereof^  In  the  absence  of  such  evidence,  the  money 
■will  be  carried  over  to  the  separate  account  of  the  husband  and 
wife,  or  of  the  wife  alone,  subject  to  further  order.^ 

An  order  made  upon  further  consideration  is  a  decree  of  the 
Com-t ;  and  is  drawn  up  by  the  Registrar,  passed,  entered,  enrolled, 
and  enforced,  in  the  manner  pointed  out  in  a  precedmg  chapter.^ 
The  party  bespeaking  the  order  must  leave  with  the  clerk  of  the 
Registrar  in  attendance  in  Court  on  the  day  the  order  was  pro- 
nounced, counsel's  brief;  the  original  decree,  or  the  last  order  on 
further  consideration,  and  any  subsequent  orders  to  revive  or 
carry  on  the  proceedings,  or  office  copies  thereof;  an  office  copy  of 
the  Chief  Clerk's  certificate ;  and  office  copies  of  affidavits  and 
any  exhibits,  documents,  or  other  evidence  used  at  the  hearing ; 
and  a  consent  brief  for  any  purchaser,  or  an  affidavit  of  notice  to 
him,  and  that  the  conveyance  has  been  executed  and  delivered  to 
him ;  ^  if  any  fund  in  Court  is  dealt  with,  the  Accountant-General's 
certificate,  and,  if  the  funds  are   restrained  by  any  order,  the 


1  Young  V.  Everest,  1  R.  &  M.  426; 
Hutchinson  v.  Freeman,  4  M.  &  C.  490;  3 
Jur  694;  but  see  Grace  v.  Terrington,  2 
Coll.  53;  9  Jur.  421. 

2  Ante   p.  1367. 

3  13  &  14  Vic.  c  35,  §  28;  ante, 
1367. 

i  Fleming  v.  Fast,  Kay  Ap.  52 ;  18  Jur. 
1112;  Re  Delavante,  Delevante  v.  Child,  6 
Jur.  N.  S.  118,  V.  C.  S.;  Howard  v.  Chaf- 


fers, 9  Jur.  N.  S.  634;  11  W.  R.  585,  V. 
C.  K.;  Curling  u    Austin,  2   Dr.  &  Sm. 
129 
6'l3&  14  Vic.  c.  35,  §  28. 

6  Seton,  70;  ante,p  94. 

7  Ante,  Chap.  XXVI,  §§  3, 4,  7,  pp.  1008 
ei  sea. 

8  Ord.  I.  20;  Reg.  Regul.  15  Mar.,  1860, 
rr.  29,  30 ;  ante,  p.  1011. 
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restraining  order,  or  an  office  copy  thereof,  will  be  required  to  be     Cu.  xxx. 
left ;  ^  if  payment  is  ordered  to  legal  personal  representatives,  the    '       ^       " 
probate    or    letters   of  administration,   stamped   for   a   sufficient 
amount,  must  also  be  left."'^ 

1  Reg.  Regul.  15  March,  1860,  r.  16.  consideration,  see  Seton,  38, 39 ;  140  et  seq. ; 

2  76.  r.  17 ;  and  see  ante,  pp.  1009  et  seq. ;  159  et  seq. ;  239  et  seq. ;  256  et  seq.  As 
and  post,  Chap.  XLI.,  Payment  out  of  to  the  fee  payable  on  the  order,  see  ante, 
Court.    For  terms  of  orders  on  further  p.  1015,  note  (2.) 
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Section  I.  —  Costs  in  General. 


Costs  not,  in 
general,  giv- 
en at  original 
hearing. 

Exceptions. 


Costs  given 
generally  by 
the  decree, 
include  sub- 
sequent costs. 


Giving  of 
costs  is  dis- 
cretionary. 


Meaning  of 
the  term  dis- 
cretionary. 


Where  the  Court  adjourns  the  further  consideration  of  a  cause, 
it  does  not  usually  make  any  order  as  to  costs  until  the  further 
hearing.^  Where,  however,  some  of  the  defendants  are,  or  some 
part  of  the  bill  is,  dismissed  at  the  hearing,  or  where  an  improper 
defence  has  been  set  up,  the  Court  usually  disposes  of  the  costs 
of  the  dismissed  defendants,  or  the  costs  occasioned  by  the  dis- 
missed part  of  the  bill,  or  the  improper  defence,  at  the  original 
hearing.'^ 

Where  the  costs  are  given  generally  by  the  decree,  the  subse- 
quent costs  will  be  included ;  ^  and  this  will  be  the  case,  although 
there  is  a  reservation  of  "  the  costs  of  the  suit  not  before  provided 
for,"  if  there  are  other  costs  which  might  be  included  under  these 
words.*  If,  therefore,  the  subsequent  costs  are  not  intended  to  be 
included,  the  dii-ection  should  be  confined  to  the  costs  up  to  the 
decree.^ 

The  giving  of  costs  in  Equity  is  entu*ely  discretionary :  ^  as 
well  with  respect  to  the  period  at  which  the  Court  decides  upon 
them,  as  with  respect  to  the  parties  to  whom  they  are  given.  It 
must  not  be  supposed,  however,  that  the  Court  is  not  governed  by 
definite  principles  in  its  decisions  relative  to  the  costs  of  pro- 
ceedings before  it.  All  that  is  meant  by  the  dictum,  that  the 
giving  of  costs  in  Equity  is  entirely  discretionary,  is,  that  the 
Court  is  not,  like  the  ordinary  Courts,  held  inflexibly  to  the  rule 
of  giving  the  costs  of  the  suit  to  the  successful  j^arty ;  but  that  it 


1  Seton,  57 ;  Morgan  &  Davey,  65.  As 
to  the  delivery  of  bills  of  costs' and  taxa- 
tions, on  applications  under  the  Solicitors' 
Acts,  see  post.,  Chap.  XLIV.,  Solicitors. 

2  Seton,  57. 

8  Quarrell  v.  Beckford,  1  Mad.  269,  286; 
Clutton  V.  Pardon,  T.  &  R.  304;  Morgan 
&  Davey,  66,  344 ;  and  see  ante,  p.  1368. 

■*  Quarrell  v.  Beckford,  iibi  sup. 

s  Seton,  57.  For  fomi  of  such  an  order, 
see  ib.  56. 


6  Scarborough  v.  Burton,  2  Atk.  Ill; 
Bennet  College  v.  Carey,  3  Bro.  C.  C.  390; 
Millington  v.  Fox,  3  M.  &  C.  338,  352 ;  Rem- 
nant V.  Hood,  6  Jur.  N.  S.  1173,  L.  JJ.; 
see  Saunders  v.  Frost,  5  Pick.  271 ;  Clark 
V.  Reed,  11  Pick.  449 ;  Temple  v.  Lawson, 
19  Ark.  148.  The  giving  of  costs  is  not 
the  subject  of  error.  Cowles  v.  Whitman, 
10  Conn.  121. 
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will,  in  awardinar  costs,  take  into  consideration  the  circumstances    Ch.  XXXI. 
of  the  particular  case  before  it,  or  the  situation  or  conduct  of  the  * 

parties,  and  exercise  its  discretion  with  reference  to  those  points. 
In  exercising  this  discretion,  however,  the  Court  does  not  consider 
the  costs  as  a  penalty  or  punishment ;  but  merely  as  a  necessary 
consequence  of  a  party  having  created  a  litigation  in  which  he  has 
failed  ;  ^  and  the  Court  is,  generally,  governed  by  certain  fixed 
principles  which  it  has  adopted  upon  the  subject  of  costs,  and 
does  not,  as  is  frequently  supposed,  act  upon  the  mere  caprice  of 
the  Judge  before  whom  the  cause  happens  to  be  tried.^ 

A  difference  betAveen  the  Courts  of  Law  and  Equity,  with  Costs  given 
res])ect  to  costs,  frequently  arises  from  the  jiature  of  the  property  f„ud. 
over  which  the  latter  are  called  upon  to  exercise  their  jurisdiction. 
A  large  proportion  of  suits  in  Equity  are  instituted  for  the  pur- 
pose of  obtaining  the  administration  of  property ;  and,  in  cases  of 
that  description,  the  practice  of  the  Court  is,  not  to  direct  the 
costs  of  the  pi'oceedings  to  be  paid  by  one  party  to  another,  but  to 
order  ]3ayment  of  them  out  of  the  estate.  The  Court  will  also,  for 
the  jjurpose  of  affording  due  protection  to  trustees  or  others  con- 
cerned in  the  administration  of  trust  property,  order  the  costs 
they  have  been  put  to,  to  be  paid  out  of  the  trust  fund  which  is 
the  subject  of  litigation. 

In  considering  the  subject  of  costs,  the  attention  of  the  reader  Course  pro- 
will,  therefore,  be  directed :  1st,  To  the  rules  vij^on  which  the  P°**^  ' 
Court  acts,  in  awarding  the  costs  of  a  suit  to  be  paid  ])y  one 
party  to  another;^  and,  2dly,  To  the  rules  which  regulate  its 
determination,  with  regard  to  the  payment  of  costs  out  of  the  sub- 
ject-matter of  the  litigation.*  The  Court  of  Chancery  makes  a 
distinction  with  regard  to  the  principle  upon  which  the  officer  of  the 
Court  is  to  proceed,  in  the  taxation  of  costs,  by  allowing  a  larger 
proportion  of  actual  expenditure  to  parties  holding  particular  char- 

1  Per  Lord  Cranworth  in  Clarke  r.  Hart,       Conn.  121;  Coleman  v.  Moore,  3  Litt.  355; 

6  H.  L.  Ca.  633;  5  Jur.  N.  S.  447,  453;  but  see  Hightower«7.  Smith,  5  J.  J.  Marsh. 
see  also  Wortham  v.  Lord  Dacre,  2  K.  &  542,  544;  Burgh  v.  Kenny,  1  Irish  Eq. 
J.  437,  438;  Purser  v.  Darby,  4  K.  &  J.  264.  And  inasmuch  as  costs  in  Chancery 
41 ;  Caton  v.  Caton,  L.  R.  1  Ch.  Ap.  137,  do  not  necessarily  follow  a  decree,  there 
149;  12  Jur.  N.  S.  171,  175,  L.  C.  must  not  only  be  a  decree   in  favor  of  a 

2  Brooks  V.  Byam,  2  ,  Story  553,  554 ;  party,  but  there  must  also  be  an  express 
Gray  v.  Gray,  15  Ala.  779;  Coleman  v.  order  or  decree  for  his  costs,  or  they  are 
Moore,  3  Litt.  355;  Tomlinson  v.  Ward,  lost.  Connable  r.  Bucklin,  2  Aik.  221; 
2  Conn.  396.  Costs  do  not  always  fol-  Stone  v.  Locke,  48  Maine,  425;  see  Travis 
low  a  decree  in  favor  of  a  party,  even  v.  Waters,  12  John.  500;  S.  C.  1  John, 
of  one  praying  relief,  but  rest  in  the  Ch.  85.  Where  a  bill  has  been  dismissed 
discretion  of  the  Court,  and  are  to  be  from  the  docket,  for  want  of  prosecution, 
awarded  or  refused,  according  to  the  jus-  on  motion  of  the  defendant,  without  any 
tice  of  each  particular  case.  Kaye  v.  Bank  reservation  of  the  question  of  costs,  the 
of  Louisville,  9  Dana,  261,264;  Tomlin-  cause  cannot  properly  be  brought  forward, 
son  V.  Ward,  2  Conn.  396;  Hunt  v.  Lewin,  at  a  subsequent  term  on  motion,  to  obtain 
4  Stew.  &   P.   138;  Randolph  v.  Rosser,  an  order  for  costs.      Stone  v.  Locke,  48 

7  Poi-ter,  249;  Travis  v.  Waters,  12  John.  Maine,  425,  427. 
300 ;  Meth.  Epis.  Church  v.  Jacques,  1  John.  3  gee  pout,  §  2. 
Ch  65,  ib.  166;    Cowles  v.  Whitman,   10          <  Jb.  §  3. 
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Costs  in  the 
cause. 


Costs  of  inter- 
locutory pro- 
ceedings: in 
what  cases 
costs  in  the 


Costs  of  mo- 
tions : 


where  suc- 
cessful ; 


where  they 
■fail; 


acters  than  it  allows  in  ordinary  circumstances.  This  distinction  is 
marked  by  the  terms  of:  "costs  as  between  jiarty  and  party," 
which  are  the  ordinary  costs  allowed  by  the  Court ;  and  "  costs  as 
between  solicitor  and  client,"  which  are  the  costs  allowed  by  the 
Court  to  parties  filling  the  characters  alluded  to.^  A  third  section, 
therefore,  will  be  devoted  to  the  consideration  of  the  principles  of 
taxation,  for  the  purpose  of  pointing  out  those  cases  in  which  the 
Court  allows  the  taxation  of  costs  upon  a  more  extended  scale 
than  the  usual  scale  of  taxation  between  party  and  party.-  After 
which  will  be  considered :  4thly,  The  method  of  taxation,  and  the 
course  to  be  adopted  to  bring  the  determination  of  questions  re- 
lating to  the  taxation  before  the  Court ;  ^  and,  5thly,  The  course 
to  be  adopted  for  enforcing  the  payment  of  the  costs,  when  taxed.* 

In  treating  further  of  the  subject  of  costs,  in  the  present  section, 
the  attention  of  the  reader  will  be  directed  to  the  costs  only  of 
the  general  proceedings  in  the  suit;  that  is,  to  those  costs  Avhich 
are  technically  termed  "  costs  in  the  cause."  The  rules  with  regard 
to  the  costs  of  interlocutory  proceedings,  and  other  incidental 
matters,  will  generally  be  found,  upon  referring  to  those  parts  of 
this  treatise  which  have  been  appropriated  to  the  consideration  of 
those  matters. 

Certain  rules  exist,  with  respect  to  the  costs  of  interlocutory 
proceedings  being,  or  not  being,  "  costs  in  the  cause ; "  and  those 
costs  which  do  not  come  within  the  definition  of  costs  in  the  cause, 
under  these  rules,  cannot  be  obtained  as  such  without  the  sj^ecial 
direction  of  the  Court.^  What  costs  of  interlocutory  applications, 
by  motion,  are  to  be  considered  as  "  costs  in  the  cause,"  may  bp 
collected  from  the  following  rules  laid  down  by  Sir  John  Leach 
V.  C.  in  1823.®  These  rules'  were  the  result  of  certain  questions 
proposed  to  the  Registrar,  for  the  purpose  of  ascertaining  in  Avhat 
cases  the  costs  of  a  motion,  where  the  Court  gives  no  direction  as 
to  such  costs,  became  "  costs  in  the  cause,"  to  a  party  whose  costs 
of  suit  are  given  upon  the  hearing,  and  are  as  follows :  (1)  That 
the  party  making  a  successful  motion  is  entitled  to  his  costs,  as 
"  costs  in  the  cause ; "  '^  but  the  party  opposing  it  is  not  entitled  to 
his  costs,  as  "  costs  in  the  cause."  ^     (2)  That  the  party  making  a 


1  The  importance  of  this  distinction  has 
been  somewhat  diminished  by  Ord.  XL. 
32 ;  see  post,  §  4.  Formerly,  in  cases  of  no- 
torious frauds,  the  Court  made  the  defend- 
ant pay  exemplary  costs;  but  this  practice 
has  been  disused,  from  the  difficult}^  of 
carrying  it  into  execution.  Waltham  v. 
Brouffhton,  2  Atk.  43. 

2  See  post,  §  4. 
8  See  post,  §  5. 

4  Sea  post,  §  6. 

5  Gardner  v.  Marshall,  14  Sim.  575,  588; 
9  Jur.  958 ;    see,  however,  Hind  v.   Whit- 


more,  2  K.  &  J.  458 ;  Finden  v.  Stephens, 
12  Jur.  319,  L.  C,  overruling  S.  C.  16 
Sim.  40;  11 , Jur.  898. 

6  Memorandum,  1  S.  «&  S.  357;  Morgan 
&  Davev,  31. 

7  Hind  V.  Whitmore,  2  K.  &  J.  458, 

8  1  S.  &  S.  357;  Stafford  v.  Brvan,  2 
Paige,  45;  Halst.  Dig.  176.  If  the  ob- 
ject of  the  motion  be  in  the  nature  of  an 
indulgence  to  the  party  applying,  he  will 
have  to  pay  the  costs,  although  the  motion 
is  gi-anted.  Browne  v.  Lockliart,  10  Sim. 
420. 
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motion  which  fails,  is  not  entitled  to  his  costs,  as  "costs  in  the    Ch.  XXXI. 

cause ; "  but  the  party  opposing  it  is  entitled  to  his  costs,  as  "  costs   . ^ , 

in  the  cause."  ^  And  (3)  that,  where  a  motion  is  made  by  one  where  unop- 
party,  and  not  opposed  by  the  other,  the  costs  of  both  parties  are  ^°nsuccessful 
"costs  in  the  cause." ^  To  these  rules  may  be  added  a  fourth,  that  opposition  to 
where  a  bill  is  dismissed  with  costs,  a  defendant  is  entitled  to  his  ^^iiere  bili'af- 
costs  of  unsuccessfully  opposing  a  motion  for  an  injunction,  as  5^[^^||^'^* '^''' 
"  costs  in  the  cause."  ^ 

Whenever,  by  reason  of  special  circumstances,  it  is  not  the  in-    Special  direc- 
tention  of  the  Court  that  these  rules  should  apply,  particular  direc-  cos'tsofmV 
tions  must  be  given  with  respect  to  the  costs.  tions. 

Where  the  costs  of  interlocutory  proceedings  are  reserved,  they  Resen-ation 

,     .,,     ,       1  •  ,.  ,1         .  r>     ,1  1  of  interlocu- 

should  be  reserved  till  the  hearing  o±  the  cause,  or  lurther  order,  t^ry  costs, 
and  not  to  the  hearing,  simply :  because,  in  the  latter  case,  no  order  shouM  be^tiU 
can  be  made  relating  to  them  unless  the  cause  is  actually  brought  fmtiier  order. 
to  a  hearing."* 

The  Court  will  not  order  the  payment  of  the  costs  of  a  cause  Where  Court 
without  taxation ;  ^  but,  upon  interlocutory  applications,  where  the   "^^^  ^^^^  ^^ 
Court  deems  it  proper  to  award  costs,  to  either  party,  the  Court  be  paid  for 
may,  by  the  order,  direct  payment  of  a  sum  in  gross,  in  lieu  of  • 
taxed  costs ;  and  direct  by  and  to  whom  such  sum  in  gross  is  to  be 
paid.^     The  Court  does  not,  however,  usually  order  a  sum  in  gross 
to  be  paid,  for  the  costs  of  interlocutory  applications  which  are 
heard  in  open  Court :  unless  the  parties  are  poor,  and  anxious  to 
put  an  end  to  the  matter.'     In  the  case  of  proceedings  at  Cham- 
bers, a  sum  in  gross  is  often  ordered  to  be  paid.^ 

The  costs  of  an  abandoned  motion  ^  are  not  costs  in  the  cause  ;  Costs  of  aban- 
therefore,  where  a  party  gave  notice  of  a  motion,  and  died  before 
the  motion  was  heard,  and  the  suit  having  been  revived  by  his 
executors,  who  declined  to  proceed  with  the  motion,  the  bill  was 
subsequently  dismissed  with  costs,  and  the  Master,  in  taxing  the 
costs,  disallowed  the  defendants  the  costs  of  the  abandoned  motion, 
an  application  to  the  Court,  for  liberty  to  except  to  the  Master's 

1  1  S.  &  S.  357 ;  see  also  White  v.  Lisle,  ^  Rumbold  v.  Forteath,  4  Jur.  N.  S. 
4  Mad.  214,  226.  The  rule  applies  to  mo-  608,  V.  C.  W. ;  and  see  Gardner  v.  Mar- 
tions  to  obtain  or  to  dissolve  an  injunction;  shall,  14  Sim.  575 ;  9  Jur.  958;  Jones  i;. 
Marsack  v.  Reeves,  6  Mad.  108,  109;  Staf-  Batten,  10  Hare  Ap.  11. 
ford  V.  Bryan,  2  Paige,  45.  Where  a  ^  King  v.  King,  1  Jur.  N.  S.  972,  V. 
party  successfulh'  opposes  a  motion,  and  C.  W. 

nothing  is  said  about  costs  in  the  order  de-  6  Qrd.  XL.  37 ;  see  Stahlschmidt  v.  Lett, 

nying  the  application,  he  is  entitled  to  his  7  Jur.  N.  S.  1271 ;  9  W.  R.  830,  V.  C.  S. 

costs  of  opposing  as  costs  in  the  cause,  if  "^  London  and  Blackwall  Railway  Com- 

he  obtains  a  decree  for  costs.     Rogers  v.  pany  v.  Limehouse  Board   of  Works,  26 

Rogers,   2  Paige,  299;   see  Wilkinson   v.  L.J.  Ch.   164,    V.  C.  W. ;   see,  however, 

Henshaw,  4  Paige,  257.  Yearslev  v.  Yearsley,  19  Beav.  1 ;  Dakius 

2  1  S.  &  S.  357.  1'.   Garratt,  4  Jur.   N.   S.   579,  V.  C.  K. ; 
s^tevens  v.  Keating,  1  M'N.  &  G.  659,       Gover  v.  §tilweli,  21  Beav.  182. 

66#13  Jur.  157;  overruling  S.  C.  13  Jur.  »  Seton,  94. 

974;  Finden  v.  Stephens,  12  Jur.  319;  L.  9  For  what  is  an  abandoned  motion,  see 

C,  overruling  S.  C.  16  Sim.  40;  11  Jur.      po&t,  Chap.  XXXV.  §2,  Moliuns. 

898;  Belts  v.  Clifford,  IJ.  &  H.  74. 
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Ch.  XXXI. 

§1- 


Defendant 
can  only  be 
ordered  at 
the  hearing  to 
pay  costs  of 
suit,  though 
he  submits  to 
plaintiff's  de- 
mands. 


Where  ques- 
tion in  dis- 
pute is  settled 
out  of  Court, 
cause  will  not 
be  heard  as 
to  the  costs. 

Defendant 
may  read  his 
own  answer 
upon  question 
of  costs. 


Interest  on 
costs. 


certificate,  was  refused  with  costs.^  It  is  now,  however,  provided 
that,  where  a  party  gives  notice  of  a  motion,  and  does  not  move 
accordingly,  he  shall  pay  to  the  other  side  costs  to  be  taxed  by  the 
Taxing  Master :  unless  the  Court  itself  shall  direct,  upon  produc- 
tion of  the  notice  of  motion,  what  sum  shall  be  paid  for  costs.^ 
And  it  may  be  here  mentioned,  that,  as  a  general  rule,  a  party 
cannot  abandon  one  course  of  proceeding  and  adoj^t  another,  with- 
out previously  jiaying  the  costs  occasioned  by  the  abandoned  pro- 
ceedings.^ 

Except  by  consent,  it  is  only  at  the  hearing,  that  a  defendant  can 
be  ordered  to  pay  the  costs  of  the  suit.  The  plaintiff  is,  therefore, 
entitled  to  bring  the  cause  to  a  hearing,  for  the  purpose  of  deter- 
mining the  question  of  costs :  although  the  defendant  has,  in  other 
respects,  submitted  to  the  plaintiff's  demands.*  He  should,  how- 
ever, in  such  a  case,  first  apply  to  the  defendant  for  his  consent  to 
have  the  question  of  costs  disposed  of,  on  motion,^  or  petition.® 
Where,  however,  the  question  in  dispute  has  been  settled  by  com- 
promise out  of  Court,  without  providing  for  the  costs  of  the  suit, 
the  Court  will  not  permit  the  cause  to  be  brought  to  a  hearing, 
merely  for  the  puipose  of  disposing  of  the  costs.'' 

An  answer  may  be  read  by  the  defendant  upon  the  question  of 
costs,  although  it  cannot,  where  rephcation  has  been  filed  (except 
by  consent),  be  read  as  evidence  on  his  own  behalf,  upon  the  mat- 
ter in  dispute  between  him  and  the  plaintiff.*  The  Court  will  fi-e- 
quently,  although  compelled,  by  the  evidence  read  in  the  cause,  to 
decree  against  a  defendant,  give  credit  to  his  own  statement,  con- 
tained in  his  answer  upon  oath,  as  to  his  conduct,  and  make  the 
decree  against  him  without  costs.^  The  same  practice  also  extends 
to  the  answers  of  peers  :^°  although  they  are  put  in  upon  honor 
only,  and  not  upon  oath.^^ 

Where  the  Court  orders  the  payment  of  any  costs  previously 


1  Lewis  V.  Armstrong,  3  M.  &  K.  69; 
see  also  Farquharson  v.  Pitcher,  4  Russ. 
510;  Warner  v.  Armstrong,  4  Sim.  140. 

2  Ord.  XL.  23;  and  see  post,  Chap. 
XXXV.  §  2,  Motions. 

3  Davev  v.  Dun-ant,  2  De  G.  &  J.  506; 
24  Beav."411;  4  Jur.  N.  S.  398.  If  the 
costs  have  not  been  taxed,  the  party  must 
pay  a  sufficient  sum  into  Court.  Burdell  v. 
Hay,  33  Beav.  189 ;  and  see  Bellchamber 
V.  Giani,  3  Mad.  550. 

4  Ante,  p.  794;  Fradella  v.  Weller,  2  R. 
&  M.  247,  249;  Kelly  v.  Hooper,  1  Y.  & 
C.  C.  C.  197,  199;  Langham  v.  Great 
Northern  Ilailway  Company,  16  Sim.  173; 
12  Jur.  574;  Burgess  v.  Hills,  26  Beav. 
244;  5  Jur.  N.  S.  233;  Burgess  v.  Ilately, 
26  Beav.  249;  M'Naughtan  v.  Ilasker,  12 
Jur.  956,  V.  C.  K.  B. ;  Collins  Company 
V.  Walker,  7  W.  R.  222,  V.  C.  K. ;  Wilde 
V.  Wilde,  low.  R.  503,  L.  JJ.;  Morgans. 


Great  Eastern  Railway  Company,  1  H.  & 
M.  78;  M' Andrew  v.  Bassett,  10  Jur.  N. 
S.  492,  V.  C.  W. ;  contra,  Sivell  v.  Abra- 
ham, 8  Beav.  598 ;  Whalley  v.  Lord  Suf- 
field,  12  Beav.  402;  Hennet  v.  Luard,  ib. 
479,  480;  North  v.  Great  Northern  Rail- 
way Company,  2  Giff.  64;  6  Jur.  N.  S. 
244";  Hudson  v.  Bennett,  12  Jur.  N.  S. 
519;  14  W.  R.  911,  V.  C.  S. 

5  ]M  organ  v.  Great  Eastern  Railway 
Company,  ubi  sup. 

6  Tompson  v.  Knights,  7  Jur.  N.  S.  704; 
9  W.  R.  780,  V.  C.  W. 

■7  Roberts  v.  Roberts,  1  S.  &  S.  39;  Gib- 
son V.  Lord  Cranley,  6  Mad.  365;  Whalley 
V.  Lord  Suffield,  ubl  siip. 

8  Vancouver  v.  Bliss,  11  Ves.  458, 164, 
Howell  V.  George,  1  Mad.  13.  • 

9  Millington  v.  Fox,  3  M.  &  C.  338,  351. 

10  Dawson  v.  Ellis,  1  J.  &  W.  524. 

11  Ante,  p.  746. 
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directed  to  be  taxed,  it  may  also  order  the  payment  of  interest  at  t'«.  xxxi. 
the  rate  of  il.  per  cent  from  the  date  of  the  certificate  of  taxation, 
on  the  amount  of  such  costs,  inckiding  the  costs  of  taxation,  as 
ascertained  by  the  certificate ;  the  amount  of  such  interest  to  be 
payable  and  recoverable  out  of  the  same  fund,  or  in  the  same 
manner,  as  the  amount  of  such  costs.^  It  seems,  however,  that 
this  provision  can  only  be  applied  in  favor  of  sohcitors  and  attor- 
neys.^ 


Sectiok  II. —  Costs  from  o)ie  Party  to  another. 

It  was  the  rule  of  the  Civil  Law,  that  v ictus  victori  in  expensis  General  rule: 
co)idemnatus  est.^     This  is  the  general  rule  adopted  by  the  Court  [^e^relultr 
of  Chancery ;  and  the  unsuccessful  party  must  show  the  existence 
of  circumstances  sufiicient  to  displace  the  prima  facie  claim  to 
costs  given  by  success  to  the  party  who  prevails.* 

If,  however,  the  unsuccessful  party  can  show  to  the  Court  any  except  under 
circumstances  which  may  satisfy  it  that  it  would  be  against  the  cumstance's. 
ordinary  principles  of  justice  that  he  should  pay  the  costs  of  the 
proceeding,  he  will  be  permitted  to  do  so,^  and  the  Court  will  even, 
under  certain  circumstances,  not  only  excuse  the  unsuccessful  party 
from  the  payment  of  costs  to  his  opponent,  but  will  actually  throw 
his  costs  upon  the  party  succeeding.  Cases  of  the  latter  kind, 
however,  are  very  Umited.® 


1  23  &  24  Vic.  c.  127,  §  27 ;  Carter  v. 
Carter,  2  N.  R.  512,  V.  C.  W. ;  Fox  v. 
Charlton,  6  N.  R.  352,  V.  C.  K. 

2  Jenner  v.  Morris,  11  W.  K.  943,  945, 
V.  C.  K. 

3  Cod.  1,  3,  13. 

*  Vancouver  v.  Bliss,  11  Ves.  458,  463 ; 
Staines  v.  Morris,  1  V.  &  B.  8,  16 ;  Mil- 
lington  V.  Fox,  3  M.  &  C.  338,  353 ;  Col- 
burn  f.  Simms,  2  Hare,  543,  502;  7  Jur. 
1104;  Earl  Nelson  v.  Lord  Bridport,  10 
Beav.  305;  Bartlett  v.  Wood,  9  W.  R.  817, 
L.  C. ;  Edelstenc.  Edelsten,  1  De  G.,  J.  & 
S.  185;  9  Jur.  N.  S.  479;  Ferguson  v.  Wil- 
son, 1 W.  N.  324;  15  W:  R.  80,  L.  JJ.  As  a 
general  rule,  the  prevailing  party  is,  prima, 
facie  entitled  to  costs,  as  well  in  a  Court 
of  Equity,  as  at  Law;  but  the  Court  may, 
in  its  discretion,  award  costs  to  either 
party.  Saunders  v.  Frost,  5  Pick.  260, 
271;  Clark  v.  Reed,  11  Pick.  446,  449; 
Bryant  v.  Russell,  23  Pick.  508;  Tomlin- 
son  V.  Ward,  2  Conn.  396 ;  Lee  v  Findle, 
12  Gill  &  J.  288;  Brooks  r.  Byam,  2 
Story,  553;  Eastburn  v.  Kirk,  2  John. 
Ch.  317;  Frisby  v.  Balance,  4  Scam.  287; 
Burton  v.  Fort,  18  Ark.  202;  Perkins  v. 
McGavock,  3  Hey.  255 ;  White  v.  Walker, 
5  Florida,  478;  Stone  v.  Locke,  48  Maine, 
425.  And  when  a  creditor  recovers  a  debt 
in  the  Court  of  C  'hancery,  he  recovers  costs 
also,  unless  special  and  strong  reasons  to 
the  contrary  intervene.    And  those  costs, 


in  general,  are  the  costs  of  the  whole 
litigation;  although  the  creditor  may  have 
failed  as  to  part  of  his  demand.  Hunn  v. 
Norton,  1  Hopk.  344;  Woodson  v.  Palmer, 

1  Bailey,  Eq.  95;  Ward  v.  Davidson,  2  J. 
J.  Marsh.  443;  Shackleford  v.  Helm,  1 
Dana,  338;  Bradford  v.  Allen,  Hardin,  1. 
Where  the  parties  to  a  suit  make  a  settle- 
ment between  themselves  out  of  Court,  with- 
out any  arrangement  as  to  costs,  neither 
party  is  entitled  to  costs  against  his  adver- 
sary. Bruce  v.  Gale,  2  Beaslev  (N.  J.), 
211;  Den  v.  Pidcock,  7  Halst.  363;  East- 
burn  V.  Kirk,  2  John.  C.  H.  317. 

5  Per  Putnam  J.  in  Clark  v.  Reed,  11 
Pick.  449;  Travis  i-.  Waters,  12  John.  .500; 
Meth.  Epis.  Church  v.  Jacques,  1  John. 
Ch.  65;  Cowlesr.  Whitman,  lOConn.  121. 

6  A  plaintift'  who  has  tiled  a  bill  to  quiet 
his  title,  which  had  been  neither  impeached 
nor  threatened  by  the  defendants,  was 
charged  with  the  defendants'  costs,  though 
successful  in  the  suit.   Robinson  v.  Cropsey, 

2  Edw.  Ch.  138. 

A  party,  who  is  brought  before  the  Court 
as  a  mere  stakeholder,  is  entitled  to  costs. 
Dowdall  V.  Lennox,  2  Edw.  Ch.  207.  So, 
for  a  mere  confirmation  of  title.  Blight  v. 
Banks,  6  Monroe,  192.  So  a  party,  who 
is  brought  into  Court,  against  whom  no 
decree  can  be  made.   Moore  v.  Fouutleroy, 

3  A.  K.  Marsh.  360. 

Costs  are  not  given  in  the  Supreme  Court 
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I'erponal  rep- 
reseIltati^"es, 
trustees,  and 
assignees  arc 
subject  to  the 
general  rule. 


Heir-at-law : 


When  allow- 
ed his  costs. 


The  general  rule  which  gives  the  costs  of  the  suit  to  the  victori- 
ous party,  and  throws  them  upon  the  unsuccessful  party,  a])plies 
equally  to  cases  in  which  the  parties  are  suing  or  defending  in 
autre  droit,  and  to  those  in  which  they  are  sxd  juris.  Therefore, 
executors,  administrators,  trustees,  or  assignees  in  bankruptcy,^  in- 
stituting or  defending  suits  against  strangers  to  their  trusts  in 
those  capacities,  are  subject  to  the  same  rules,  as  to  costs,  as  they 
would  be  if  they  were  suing  or  defending  in  their  own  right :  ^  thus, 
an  executor  or  administrator  instituting  a  suit  against  a  debtor  to 
his  testator's  or  intestate's  estate,  as  he  will,  if  he  succeeds,  be 
entitled,  under  the  general  rule,  to  the  costs  *of  his  suit  from  the 
debtor,  so  if  he  fails,  he  must  pay  the  costs  of  his  adversary.^  In 
like  manner,  a  trustee  for  sale,  filing  a  bill  against  a  purchaser  for 
a  specific  performance  of  his  agreement,  is  liable  to  pay  or  receive 
costs  from  his  adversary,  in  the  same  manner  as  a  person  institut- 
ing or  defending  such  a  suit  in  his  own  right.*  The  question 
whether  a  party  who  sues  or  defends  in  autre  droit,  and  is  unsuc- 
cessful, shall  be  reimbursed  his  costs  out  of  the  estate  which  he 
represents,  or  in  respect  of  which  he  is  a  trustee,  is  a  totally  dis- 
tinct one,  and  will  be  referred  to  hereafter,  when  we  come  to  treat 
of  cases  in  which  costs  are  payable  out  of  the  fund  which  is  the 
subject  of  litigation.^ 

There  are,  however,  certain  cases,  arising  from  the  character 
sustained  by  the  party,  in  which  the  Court  generally  gives  the 
costs  to  that  party,  whatever  may  be  the  result  of  the  suit.  One 
of  these  cases  is,  where  an  heir-at-law  is  made  a  party  to  a  suit  for 
the  purpose  of  establishing  a  claim  against  real  estate  :  it  being 
the  almost  invariable  rule  of  the  Court  to  give  the  heir-at-law  his 
costs  of  such  a  proceeding.^  In  this  respect,  the  heir  is  more 
fivored  than  executors.  "Executors,"  says  Lord  Hardwicke, 
"  shall  not  have  costs  :  because  they  may  renounce ;  but  it  is  the 
Law  wliich  casts  the  descent  upon  the  heir,  and  that  diflers  his 


of  the  United  States,  where  a  suit  is  dis- 
missed for  want  of  jurisdiction.  Inglee  v. 
( 'oolidge,  2  Wheat.  363.  Costs  are  not  de- 
creed in  proceedings  in  the  nature  of  an 
amicable  suit.  MH'onnell  v.  M'Connell, 
11  Vennont,  '290.  A  defendant  in  no  faidt 
is  not  to  be  charged  with  costs.  Clay  v. 
Itichardson,  2  A.  K.  Marsh.  199;  Murray 
V.  Ballou,  1  John.  Ch.  566. 

1  ]\Iorris  v.  Cannan,  10  W.  R.  389,  L.  C. ; 
but  where  the  defendant  l)ecame  bankrupt 
during  the  suit,  and  the  assignee  continued 
the  defence,  the  latter  was  only  held  liable 
for  the  costs  to  the  bankruptcy.  Foxwell 
V.  Greatorex,  33  Beav.  345. 

-  See  Morgan  &:  Davey,  288  ei  seq. ; 
Jones  V.  Jone.s,  2  l)e  G.,  J.  &  S.  294. 

3  Westley  c.  Williamson,  2  Moll.  458; 
Murray  v.  rhillips,  1  Paige,  472;  Arnoux 


V.  Steinbrenner,  1  Paige,  82;  Nicoll  v. 
Trustees  of  Huntington,  1  John.  Ch.  166 ; 
Goodrich  v.  Pendleton,  3  John.  Ch.  520; 
Koosevelt  v.  Ellithorp,  10  Paige,  415;  Har- 
rison V.  McMennomy,  2  Edw.  Ch.  251; 
Capehart  v.  Huey»  1  Hill  Ch.  405;  Peyton 
V.  McDowell,  3  Dana,  314;  Shepherd  v. 
McClain,  3  C.  E.  Green  (N.  J.),  128. 

4  Edwards  V.  Harvey,  G.  Coop.  40. 

5  See  post,  pp.  1410  el  seq.. 

6  Where  specific  perfbnnance  of  a  con- 
tract by  the  ancestor  is  decreed  against 
the  heir,  to  whom  nothing  has  come  by 
descent  except  the  property  in  question, 
the  costs  will  be  charged  upon  the  plain- 
tift'  in  the  suit  for  peiibrmance.  Sutphen 
t'.  Fowler,  9  Paige,  280;  Hunter  r.  Dash- 
wood,  2  Edw.  Ch.  415;  see  Dyeri;.  Potter, 
2  John.  Ch.  152. 
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case  from  the  executor's  ;  and  if  he  has  accounted,  justly,  for  such  Ch.  XXXI. 
money  as  is  come  to  his  hands,  it  certainly  entitles  him  to  his 
costs."  ^  Where  the  claim  will  wholly  exhaust  the  estate,  the  heir 
is  entitled  to  his  costs  as  between  solicitor  and  client :  because  he 
is,  in  that  case,  a  trustee  for  the  claimant ;  but  under  other  circum-. 
stances,  he  is  only  entitled  to  his  costs  as  between  party  and  party.^ 
So,  where  an  heir-at-law  is  made  party  to  a- suit,  for  the  purpose  of 
proving  a  will  against  him,  he  will  be  entitled  to  his  costs  ;  ^  and 
he  will  not  forfeit  this  right  by  cross-examining  the  plaintiff's  wit- 
nesses.'* So,  also,  where  an  heir-at-law  is  brought  before  the  Court 
in  the  case  of  a  charity,  he  will  be  entitled  to  his  costs  ;  and,  in 
general,  if  he  makes  no  improper  point,  he  will  be  awarded  them 
as  between  solicitor  and  client.^  And  in  a  charity  case,  where  an  where  de- 
heir-at-law  was  made  a  defendant,  pursuant  to   an  order  of  the  Pendant  to  a 

'    ^  .    .  suit  to  estab- 

Court,  he  was  allowed  his  costs  as  between  solicitor  and  client :  lishawill; 

although  the   Court  was,  upon  the  hearing,  of  opinion  that  there  su/"  although 

was  no  resulting  trust  in  his  favor.®  no  resulting 

The  rule,  that  an  heir-at-law  is  entitled  to  his  costs,  is  not,  how-  „., 

'  '  '  VV  hen  not 

ever,  without  exceptions.     Thus,  where  an  heir  set  up  a  claim  to  allowed  hk 
property  as  undisposed  of  under  the  will  and  failed,  he  was  refused  '^°^^' 
his  costs  ; ''  and,  where  the  object  of  the  bill  is  merely  to  perpetuate 
the  testimony  of  the  witnesses  to  the  will,  if  the  heir  examines 
witnesses  of  his  own  in  chief  he  will  not  be  allowed  his  costs  of  so 
doing.^     Tliis,  however,  is  only  where  the  bill  does  not  pray  relief,    . 
or  is  not  one  of  a  nature  which  is  brought  to  a  hearing ;  ^  where 
the  cause  is  one  which  may  be  brought  to  a  hearing,  more  latitude 
is  allowed ;  ^°  and  if  he  chooses  to  examine  witnesses  himself,  the 
question  of  costs  will  depend  upon  the  circumstances  ;  he  is  also 
indulged  further :  for  he  has  a  right  to  require  the  validity  of  the 
will  to  be  tried  as  a  question  of  fact,"  and  is  entitled  to  the  costs  costs  of  an 
of  the  trial,  even  though  the  verdict  is  against  him,  and  the  will  is  issue, 
established,^-  unless  there  are  any  peculiar  circumstances  in  the  case 

1  Humphrey  v.  Morse,  2  Atk.  408;  Pop-  7  Rashlej'  v.  Masters,  1  Ves.  J.  205. 

pie  V.  Hensoii,  5  De  G.  &  S.  318.     For  the  8  Berney    v.   Eyre,    3    Atk.    387;    see 

rules  as  to  the  costs  of  the  heir,  in  suits  Vaughan   v.    Fitzgerald,    1    Sch.    &   Lef. 

by  women  for  dower,  see  ante,  p.  IIGO,  11G7.  316. 

2  Tardiew  v.  Howell,  2  Gilf.  530;  7  Jur.  9  See  ante  p.  810;  post.  Chap.  XXXIV. 
N.  S.  937;  Shittler  v.  Shittler,  4  N.  R.  §  2,  Bills  of  Dlsawery;  §  4,  Bills  to  Per- 
475,  M.  R. ;  see,  however,  F'esting  v.  Allen,  petuate  Testimony. 

5  Hare,  567,  579.  lo  Berney  v.  Evre,  ubi  sup. 

3  Crew  «.  Joliff,  Free,  in  Ch.  93;  Lux-  n  Ante,  p.  1074;  White  v.  Wilson,  13 
ton  ().  Stephens,  3  P.  Wms.  373.  Ves.  87;  but  see  Man  v.  Ricketts,  7  Bear. 

4  Bidulph  V.  Bidulph,  2  P.  Wms.  285.  93;  S.  C  nom.  Ricketts  v.  Turquan'!,  1  H. 

5  Currie  v.  Pye,  17  Ves.  462,  468;    but  L.  Ca.  472. 

see  Wliicker   v'  Hume,    14    Beav.    528,  12  While  v.  Wilson,  13  Ves.  87;  Berney 

where  the  costs  were  only  allowed  as  be-  v.  Eyre,  ubi  sup.;   Webb  v.  Chvverdeii,  2 

tween  pirty  and  party.  Atk." 424;  but  see  Tuthill  v.  Scott,  2  .Moll. 

Att  )rney-Generai    v.     Haberdashers'  468;  Tucker  w.  Tucker,  1  .M'L.  &  V.  425;- 

Company,  4  Bro.  C.  C.  178;  S.  C.  7wm.  13  Pri.  609;  Newton  v.  Lucas,  1  M.  &  C. 

Attorney-General  v.   Tonna,    Beames   on  391,  392. 
Costs,   Ap.    No.    18;    and    see    James   v. 
James,  11  Beav.  397. 
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Ch.  XXXI. 

§2. 


Where  he 
sets  up  insan- 
ity and  fails; 


or  states  that 
he  is  heir, 
when  he  is 
not. 


Where  heir 
unnecessarily 
files   cross- 
biU. 


In  what  cases 
costs  given 
against  heir : 


which  may  induce  the  Court  to  refuse  them.^  Thus,  where  one  of 
the  witnesses  did  not  clearly  prove  the  execution  of  the  will,  and 
the  heir  asked  for  an  issue,  on  the  trial  of  which  the  will  was  found 
to  have  been  duly  executed  :  upon  the  case  coming  on  for  further 
directions  the  heir  asked  for  his  costs,  both  at  Law  and  in  Equity, 
and  they  were  given  him  by  the  Court.^ 

Amongst  the  peculiar  circumstances  which  will  induce  the  Court 
to  refuse  costs  to  an  heir,  may  be  mentioned  his  attempting  to  set 
up  insanity,  or  any  other  disability,  against  the  person  who  made 
the  will.^  And  a  defendant,  brought  before  the  Court  as  heir,  was 
deprived  of  his  costs,  both  at  Law  and  in  Equity,  because  he  had 
thought  proper  to  state  in  his  answer  to  the  original  bill  that  he 
was  heir-at-law  to  the  testator,  and  to  dispute  the  will :  although 
he  knew,  as  he  admitted  in  his  answer  to  the  supplemental  bill, 
that  his  elder  brother  had  left  children.*  And  where  a  defendant, 
heiress-at-law,  asked  for  an  issue,  with  notice  of  circumstances 
which  rendered  her  success  improbable,  she  was,  although  the  will 
was  open  to  great  and  grave  suspicion,  held  not  entitled  to  the  costs 
of  the  issue.^ 

Where,  also,  an  heir-at-law  unnecessarily  filed  a  cross-bill,  for 
the  purpose  of  establishing  his  claim  to  certain  legacies  to  charities 
which  the  testator  had  cliarged  upon  real  estate,  the  whole  benefit 
of  which  he  might  have  had  under  the  original  bill.  Lord  Thurlow 
gave  the  costs  of  the  cross-bill  out  of  the  real  estate :  wdiich,  in 
effect,  fixed  them  upon  the  heir.^ 

But  although,  where  an  heir  is  brought  before  the  Court  as  a 
defendant,  he  may,  under  the  circumstances  suggested,  be  deprived 
of  his  costs,  yet  the  Court  will  not  give  costs  against  him,  even 
though  he  should  insist  upon  the  will's  being  fi*audulent,  or  the 
testator  being  insane,  and  upon  the  question  of  fraud  or  insanity 
being  tried,  he  fails  in  the  attempt  to  overturn  the  will.''  It  must 
be  a  very  strong  case  which  will  induce  the  Court  to  give  costs 
against  the  heir :  such  as  spoliation  or  secreting  the  will ;  *  or  where 
he  vexatiously  contests  the  will,  by  setting  up  a  case  of  insanity, 
knowing  the  dcA^sor  to  be  perfectly  sane  ;  ^  or  where  he  refuses  to 
convey  to  a  purchaser,  under  a  contract  entered  into  by  his  ancestor. ^° 


1  For  the  practice  with  regard  to  the 
costs  of  issues  to  try  the  validity  of  wills, 
see  ante,  p.  1148. 

2  Wright  V    Wright,  5  Sim.  449. 

3  Bernev  v.  Evre,  3  Atk.  387;  Grove  v. 
Young,  5  be  G.  &  S.  38,  42;  15  Jur.  1099; 
ante,  p.  1148,  1149. 

*  Hobi-rts  V.  Sco'ines,  7  Sim.  418,  421; 
and  see  Burne  v.  Breen,  1  B.  &  B.  308. 

5  Stucev  V.  Spratlev,  4  De  G.  &  J.  199; 
5  .Tiir.  N.  "S.  50:i. 

s  Leacrolt  v.  Maynarl,  1  Ves.  J.  279; 
and  see  Beanies  on  Costs,  63. 


7  Webb  V.  Claverden,  2  Atk.  424;  Smith 
V.  Dearmer,  3  Y.  &  J.  278;  Roberts  v. 
Kerslake,  1  K.  &  J.  751. 

8  Aiite,  p.  1149 ;  Berne  v.  Evre,  vbi  sup.  ; 
Middleton  v.  Middleton.  5  DeG.  &  S.  656; 
Williams  v.  Williams  33  Beav.  306;  Cow- 
gill  V.  Rhc  des,  ib.  310,  314;  iind  see  Mar- 
riott V.  Marriott,  12  W.  U.  30.3,  V.  C.  \V. 

9  White  V.  Wilson,  13  Ves.  87,  92; 
ante,  p.  1149. 

10  Hoddel  v.  Pugh,  33  Beav.  489. 
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The  heir-at-law  is  entitled  to  his  costs,  as  a  matter  of  course,  in 
those  cases  only  in  which,  he  comes  before  the  Court  as  a  defend- 
ant. Where  he  assumes  the  character  of  a  plaintiiF,  and  seeks  to 
impeach  a  will  on  the  ground  of  insanity,  or  upon  any  other  ground 
upon  which  he  might  impeach  it  by  ejectment  at  Law,  he  wall,  if 
unsuccessful,  be  ordered  to  pay  the  costs.;  ^  and  this,  even  tliough 
he  is  an  infant:  "because  he  may,  notwithstanding,  bring  a  bill 
on  coming  of  age,  or  ejectment ;  indeed,  it  is  not  certain  whether 
another  prochein  ami  may  not  bring  a  bill."  ^  It  is  only,  however, 
in  cases  in  which  the  heir  might  have  proceeded  at  Law  that  he 
will  be  liable  to  costs  if  his  bill  be  dismissed  :  where  that  is  not  the 
case,  he  will  not  be  compelled  to  pay  the  costs.  The  Court,  in  fact, 
considers  that  an  heir-at-law,  contending  for  his  inheritance  upon 
fair  grounds,  ought  not  to  pay  the  costs,  though  he  does  not  suc- 
ceed in  establishing  his  right ;  and,  therefore,  where  the  testator, 
previously  to  making  his  will,  conveyed  his  estate  to  a  trustee, 
upon  trust  to  convey  it  as  he,  the  testator,  should  direct .  by  his 
will,  and  the  heir  filed  a  bill  to  impeach  the  will,  which  was  dis- 
missed, Sir  John  Leach  M.  R,  detennined  that,  as  the  circumstance 
of  the  trust  rendered  it  necessary  for  the  heir  to  come  into  Equity, 
the  dismissal  should  be  without  costs  :  although  he  ordered  the 
heir  to  pay  the  costs  of  an  issue,  which  had  been  directed,  and  in 
which  he  had  failed.^ 

Another  case  in  whicli  the  Court  generally  gives  costs  to  the 
party,  without  reference  to  his  success  in  the  suit,  is  that  of  a  mort- 
gagee or  other  incumbrancer  having  a  specific  lien  upon  property  : 
the  principle  of  the  Court  being,  that  where  the  owner  comes  to 
deliver  the  estate  from  the  incumbrance  which  he  himself,  or  those 
under  whom  he  claims,  have  put  upon  it,  the  person  having  that 
pledge  is  not  to  be  put  to  expense  with  regard  to  that  proceeding ; 
and  so  long  as  he  acts  reasonably  as  mortgagee,  to  that  extent  he 
ought  to  be  indemnified.^     This  principle  was  formerly  apj^lied. 


Ch.  XXXI. 

§2. 

Where  he 
files  a  bill  to 
impeach  will ; 


though  an  in- 
fant. 

Secus,  where 
he  could  not 
have  proceed- 
ed at  Law. 


Mortgagees 
or  other  in- 
cumbrancers. 


1  Webb  V.  Claverden,  2  Atk.  424;  Seal 
V.  Browntiin,  3  Bro.  C.  C.  214;  Johnson  v. 
Gardiner,  1  Dick.  313;  Swinfen  v.  Swin- 
feii,  27  Beav.  148,  167. 

2  Bliiikehorne  v.  Feast,  1  Dick.  153. 

3  Sraife  V.  Scaife,  4  Russ.  309;  see  al«o 
Tatham  v.  Wright,  2  R.  &  M.  1,  32.  It 
seems,  from  some  early  cases,  to  have 
been  the  doctrine  of  the  Court,  that  an 
heir-at-law,  or  heir  male  of  the  honor  of 
a  family,  has  a  right  to  come  into  Equity 
for  a  production  and  inspection  of  the 
deeds  by  whicli  he  is  disinherited;  and 
tliat,  if  Fie  does  so,  he  will  not  h*-  liable  to 
costs.  See  Leman  v.  Alie,  Amb.  163  ;  Har- 
rison V.  Southcote,  2  Ves.  S.  389,  396;  1 
Atk  539;  Earl  of  Suffolk  ti.  Howard,  2  P. 
Wms.  177;  Shales  v.  Barrington,  1  P. 
Wms.  481. 


4  Detillin  v.  Gale,  7  Yes.  583;  Loftus 
V.  Swift,  2  Sch.  &  Lef.  642,  657;  Taylor 
%i.  Baker,  Dan.  71;  and  see  Fisher,  554 
et  seq. ;  Morgan  &  Davey.  155  et  seq. ; 
Seton,  376  et  seq. ;  Danbury  v.  Robinson, 
1  McCarter  (N.  J),  324.  Where  a  party 
files  his  bill  to  redeem,  the  general  rule  is, 
that  he  must  pay  costs  to  the  mortgagee, 
although  he  should  be  successful.  Slee 
V.  Manhattan  Co.,  1  Paige,  48;  Vroom  v. 
Ditmas,  4  Paige,  527.  In  Saunders  v 
Frost,  5  Pick.  272,  the  Court  say  that  the 
rule,  that  the  mort<ragee  is  under  no  cir- 
cumstances chargeable  with  costs,  is  not 
only  unreasonable,  but  is  opposed  to  the 
Statute  of  Massachusetts,  1798,  c.  77, 
which  expresfly  authorizes  the  Court  "at 
their  discretion  to  award  costs  to  either 
party,  as   Equity  may  require."     In  the 
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Rule,  that 
mortgagee  i3 
entitled  to 
his  costs,  ex- 
tends to  all 
person's 
claiming 
under  him ; 


also,  to  those  cases  in  which,  although  the  transaction  between  the 
parties  did  not  originally  consist  in  borrowing  or  lending  money, 
or  charging  an  estate  with  a  particular  sum,  the  Court  thought 
proper  to  consider  a  party  advancing  money  in  the  light  of  a  mort- 
gagee or  incumbrancer.  The  cases  to  which  allusion  is  made  are 
those  in  which  the  Court  orders  securities  to  be  delivered  up,  or 
sales  of  reversionary  interests  to  be  set  aside,  because  the  bargain 
has  been  unconscientious :  in  these  cases,  the  Court  generally  de- 
crees for  the  plaintiff,  upon  terms  that  he  shall  repay  the  defendant 
the  amount  actually  advanced  or  paid  by  him,  with  interest ;  and, 
looking  upon  him  as  a  mortgagee  for  that  amount,  it  formerly 
treated  him  as  such,  by  ordering  the  plaintiff  to  pay  him  his  costs.^ 
The  Court  now,  however,  considers  cases  of  this  description  to  be 
analogous  to  redemption  suits,  where  the  mortgagee  resists  the 
right  to  redeem ;  and  no  costs  are  given  on  either  side  ;  ^  but  if 
the  defendant  has  refused  to  accept  terms  which  were  better  than 
those  to  which  the  Court  considers  him  entitled,  he  will  be  ordered 
to  pay  the  costs  of  the  suit.^ 

At  Law,  after  a  mortgage  is  forfeited,  the  estate  is  the  absolute 


above  case  of  Saunders  v.  Frost,  upon  a 
bill  to  redeem,  the  defendant  iiiterposed 
objections,  some  of  which  were  groundless 
and  unreasfiiiable,  and  he  failed  in  his 
defence,  but  tlie  plaintiff  was  also  iu  fault, 
and  the  Court  refused  to  allow  costs  to 
■  either  part3'-.  See  Turner  v.  Turner,  3 
Munf.  66;  Clark  v.  Reed,  11  Pick.  449; 
Bartlett  v.  Johnson,  9  Allen,  530,  537. 

In  Massachusetts,  where  a  suit  to  re- 
deem is  brought  without  a  previous  tender, 
and  it  appears  that  any  thing  is  due  upon 
the  mortgage,  the  plaintiff  shall  pay  the 
costs  of  suit,  unless  it  appears  that  the 
defendant  has  unreasonably  refused  or 
neglected,  when  requested,  to  render  a 
just  and  true  account  of  the  money  due 
on  the  mortgage,  and  of  the  rents  and 
profits,  and  sums  paid  for  taxes,  repairs, 
improvements,  and  other  necessary  ex- 
pen^ies,  or  that  he  has  otherwise,  by  his 
default,  prevented  the  plaintiff  from  per- 
forming or  tendering  performance  of  the 
condition  before  the  commencement  of  the 
suit.  In  all  other  cases  of  a  suit  (or  re- 
demption, the  Court  may,  in  their  discre- 
tion, award  costs  to  either  party,  as  Equity 
may  require.  Genl.  Sts.  c.  140,  §  21. 
In  n  suit  to  redeem,  the  mortgagee  will 
not  be  suljec'ed  to  costs,  on  the  ground 
that  "  he  has  unreasonablj'  refused  or 
neglected,  when  requested,  to  render  a 
just  and  true  account,"  merely  because 
tiie  account  rendered  by  him  is  found, 
upon  examination  by  the  Court,  to  be  to 
some  extent  inaccnrnte.  The  refusal  to 
render  a  true  account  should  be  such  as 
would  show  an  intention  to  embarrass  the 
otlier  party.  Whitwood  v.  Kellocg.  6 
Pick.   420;    but  see  Currier  v.  Webster, 


45  X.  H.  226;  Whitney  v.  Deming,  46 
Maine.  3S2.  In  Miller  v.  Lincoln,  6  Gray, 
556,  where  a  suit  to  redeem  was  brought 
without  previous  tender,  it  was  held  that 
the  mortgagee,  if  he  had  not  prevented 
the  performance  of  the  condition  by  the 
mortgagor,  was  ent'Ultd  to  costs,  although, 
upon  an  examination  of  the  account  ren- 
dered by  the  mortgagee,  it  was  decided  b}' 
the  Court,  that  the  mortgagor  was  en- 
titled to  an  allowance  for  a  large  amount 
of  rent  for  which  the  mortgagee  had  ren- 
dered no   account.     See  Piatt  v.  Squire, 

5  Cash.  551;  Putnam  v.  Putnam,  13 
Pick.  129;  Willard  v.  Fiske,  2  Pick.  540; 
Concklin  v.  Coddington,  1  Beaslev  (N.  J.), 
250;  Whitney  v.  Deming,  46  Maine,  382; 
Pease  v.  Benson,  28  Maine,  336 ;  Sprasjue'w. 
Graham,  38  Maine,  328.  In  Woodward  v. 
Phillips,  14  Gray,  132,  it  was  held  that 
the  mortgagee  not  having  rendered  a  cor- 
rect account,  and  the  mortgagor  not  hav- 
ing made  any  tender,  neither  party  was 
entitled  to  costs. 

1  Peacock  v.  Evans.  16  Ves.  512 ;  Got- 
land V.  De  Faria,  17  Ves.  20,  23;  Bowes 
«.  Heapes,  3  V.  &  B.  117.  121;  and  see 
Priestlv  v.  Wilkinson,  1  Ves.  J.  214;  see 
Holland  v.  Cruft,  20  Pick.  337. 

2  Salter  v.  Bradshaw,  26  Beav.  161:  5 
Jur.  N.  S.  831;  Bromley  v.  Smith,  26 
Beav.  644;  5  Jur.  N.  S.  8.33;  St.  Albyn  v. 
Harding,  27  Beav.  11;  Foster  v.  Roberts, 
29  Beav.  467;  Talbot  v.  Staniforth,  1  J. 

6  H.  484. 

3  Emmet  v.  Tottenham,  10  Jur.  N.  S. 
1090;  S.  C  nom  Tottenham  v.  Emmet, 
13  W.  R.  123,  .M.  R.;  and  see  Berdoe  v. 
Dawson,  11  Jur.  N.  S.  254;  13  W.  R.  420, 
M.  R. ;  34  Beav.  603. 
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property  of  the  mortgagee,  and  he  may  deal  with  it  as  his  own ; 
he  may  sell  it,  or  incumber  it,  or  devise  it.  If,  therefore,  the 
mortgagor  applies  to  a  Court  of  Equity  for  redemption,  it  is  only 
granted  to  him  upon  the  terms  of  indemnifying  the  mortgagee 
from  all  costs  arising  out  of  his  legal  acts :  thus,  a  mortgagor, 
filing  a  bill  to  redeem,  must  pay  the  costs,  not  only  of  the  mort- 
gagee himself,  but  of  all  persons  claiming  under  him.^  The  same 
rule  apjilies  to  a  foreclosure,  as  well  as  a  redemption  suit ;  and,  in 
general,  it  makes  no  difference  whether  the  bill  is  filed  by  the 
mortgagor  to  redeem,  or  by  the  mortgagee  to  foreclose :  in  either 
case,  the  mortgagee  is  entitled  to  his  principal,  interest,  and  costsi^ 
Thus,  where  a  mortgagee  assigned  his  mortgage  money  to  the 
trustee  of  his  marriage  settlement,  and  afterwards  filed  a  bill  of 
foreclosure  against  the  mortgagor,  to  which  the  trustee  was  made 
a  party,  he  was  ordered  to  pay  the  costs  of  the  trustee,  and  to  add 
them  to  the  mortgage  debt.^  Where,  however,  a  second  mort- 
gagee filed  his  bill  to  redeem  the  first,  and  foreclose  subsequent 
mortgages,  and  the  estate  was  not  sufiicient  to  pay  the  first  mort- 
gage, the  bill  was  dismissed,  with  costs  as  against  the  first  mort- 
gagee, and  without  costs  as  against  the  other  defendants.* 

A  mortgagee  will  not  only  be  allowed  his  own  costs,  and  the 
costs  of  those  claiming  under  him,  but  he  will  be  alloAved,  as 
against  the  estate,  all  costs  which  he  may  have  incurred  in  assert- 
ing or  defending  his  title  to  the  estate.  Thus,  where  a  mortgagee 
had  filed  a  bill  of  foreclosure,  he  was  allowed  the  costs  he  had 
incurred  in  procuring  administration  to  an  annuitant  under  the 
will  of  the  mortgagor :  such  annuitant  being  a  necessary  party  to 
the  foreclosure.^  So,  where  an  infant,  claiming  under  a  mort- 
gagor, had  endeavored  to  defeat  the  mortgage  by  setting  up  a 
supposed  entail,  and  after  a  special  verdict,  and  great  litigation 
at  Law,  the  mortgagee  prevailed,  whereupon  the  infant  brought 
his  bill  to  redeem,  and  the  mortgagee  swore  that  he  had  expended 
above  120/.  in  defending  his  mortgage  at  Law :  although  he  had 
but  60/.  costs  allowed  him  there,  it  was  held  that  he  should  not 
be  confined  to  his  taxation  at  Law,  but  should,  upon  the  account, 
be  allowed  all  he  had  laid  out  or  expended ;  and  it  appearing  that 


and  applies 
both  to  fore- 
closure and 
redemption 
suits. 


Where,  in 
suit  by  mesne 
incumbrancer 
to  redeem, 
estate  is  in- 
sufficient to 
pay  first 
mortgagee. 

A  mortgagee 
allowed  all 
costs  incurred 
by  him  in 
defending  his 
title; 


1  VVetherell  v.  Collins,  3  Mad.  255 ;  Coles 
V.  Forest,  10  B'  av.  552,  555.  As  to  costs, 
in  suit  by  pauper,  see  Batchelor  v.  Middle- 
ton.  6  Hare,  8C. 

2  Bur:e\v«.  Hillman,  1  C.  E.  Green,  23; 
see  Bradley  v.  Hitchcock,  Kirby,  231; 
Frazer  v.  Jones,  5  Hare,  4S3;  Dunstan  v. 
Patterson,  2  Ph.  344.  A  mortgagee,  act- 
ing as  his  own  solicitor,  will  be  allowed, 
as  against  a  second  mortgagee,  hi^  costs 
out  of  pocket,  but  no  other  costs.     Sclater 


V.  Cottam,  1  Seton  Dec.  (3d  Eng.  ed.) 
376;  Jur.  (57)  630,  V.  C.  K. 

3  Bartle  V.  Wilkin,  8  Sim.  238.  As  to 
the  costs  of  the  solicitor  to  the  suitor's  fee 
fund,  as  guardian  for  an  infant  defendant, 
in  a  foreclosure  suit,  see  Hiiri  is  r.  H:iml  vn, 
14  Jur.  55,  V.  C.  K.  B.;  3  Ue  G.  &' S. 
470;  see  also  ante,  p.  162,  note  (10). 

*  Gibson  v.  Nicol,  9  Be:iv.  403,  407;  10 
Jur.  419;  see  Danburv  v.  Kobin=on,  1 
McCarter  (N.  J.),  324. 

5  Hunt  V.  Fownes,  9  Ves.  70. 
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or  m  recover- 
ing the  mort- 
gage prop- 
erty. 


Claim  to 
extra  costs 
should  be 
raised  by  the 
bill. 

Dismissal  of 
bill  against 
mortgagee, 
is  always 
with  costs. 


Secus,  in  a 
case  of  great 
hardship. 


the  mortgagee,  fearing  his  mortgage  would  have  been  defeated  at 
Law,  got  administration  as  creditor  in  the  Ecclesiastical  Court,  he 
was  allowed  his  costs  expended  there  also.^ 

And  so,  in  another  case,  where  a  first  mortgagee,  aftet  he  had 
been  put  to  great  expense  in  suits  to  foreclose,  and  otherwise  in  ■ 
respect  to  the  estate,  had  a  bill  filed  against  him  by  a  second 
mortgagee  to  redeem,  the  Court  ordered  that  his  costs  should  not 
be  taxed  as  in  an  adverse  suit,  but  that  he  should  be  allowed  all 
his  costs  and  expenses :  as  is  done  in  the  case  of  a  solicitor  who 
lays  out  and  disburses  money  for  his  client :  the  rents  to  be 
applied,  in  the  first  place,  to  pay  such  costs,  before  they  were 
applied  to  sink  the  principal.^  And  on  a  bill  for  redemption, 
Sir  John  Leach  M.  R.  gave  to  the  mortgagee  the  costs  of  an 
action,  which  he  had  brought  against  a  person  who  had  joined  the 
mortgagor  as  surety,  in  a  bond  for  the  mortgage  money :  the  fruit 
of  the  action  being  lost  by  the  insolvency  of  the  surety :  and  his 
Honor  stated  the  principle  to  be,  that  the  mortgagee  was  entitled 
to  be  allowed,  in  account,  against  the  mortgagor,  all.  expenses 
properly  incurred  for  the  recovery  of  the  mortgage  money.^ 

All  extra  costs  and  expenses  should,  however,  be  asked  by  the 
bill,  and  mentioned  in  the  decree.* 

Upon  the  same  principle,  it  is  stated  that,  if  a  mortgagee  or 
real  creditor  is  brought  before  the  Court  to  have  his  security 
impeached,  and  the  bill  is  dismissed,  there  is  hardly  an  instance  in 
which  it  is  not  with  costs  :  for,  being  brought  before  the  Court 
without  just  grounds,  the  Court  would  not  do  him  justice,  unless 
costs  were  given  to  him,  as  he  is  a  creditor  and  incumbrancer.^  In 
Urodie  v.  St.  Paid,^  however,  where  certain  mortgagees  and  trus- 
tees were  brought  before  the  Court  upon  a  bill  for  a  specific  i)er- 
formance  of  an  agreement  for  a  lease,  not  for  the  purpose  of  im- 
peaching their  title,  but  as  necessary  parties  to  confirm  the  lease, 
and  the  bill  was  dismissed  against  the  principal  party  without 
costs,  on  account  of  the  hardship  of  the  case,  the  mortgagees  and 
trustees  were  refused  their  costs :  Mr.  Justice  Bullei*,  who  heard 
the  cause,  saying,  that  if  the  decree  had  been  for  the  plaintiff, 
perhaps  he  might  have  given  the  trustees  their  costs,  because  he 
could  have  given  them  over  against  the  other  defendants ;  but 
that,  as  it  was,  they  must  have  their  remedy  against  their  prin- 
cipal. 


1  Ramsiien  v.  Lnnsley,  2  Vern.  53G;  1 
Eq.  Ca.  Ab.  328,.321i,  pi,  5.  But  an  equi- 
table mortgagee  will  not  be  entitled  to  the 
costs  incurre'l  at  Law  in  unsuccessfully 
defending  hi-^  possession.  Drj'den  v.  Frost, 
3  M.  &  C.  670,  675;  see  Cocks  v.  Gray, 
1  Giff.  77;  Peers  v.  Ceeh',  15  Beav.  209. 

2  Lomax  v.  Hide,  2  Vern.  185;  Ains- 
worth  V.  Koe,  14  Jur.  874,  M.  R. 


3  Ellison  V.  Wright.  3  Russ.  458 ;  Peers 
V.  Ceeley,  15  Beav.  200. 

■*  Seton,  381.  For  forms  of  orders  as  to 
such  extra  costs  an>f  expen'^es,  see  ib.  396. 

5  Per  Lord  Hardwicke,  in  Taner  v.  Ivie, 
2  Ves.  S.  466,  468. 

6  1  yes.  J.  326,  334. 
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The  rule,  that  the  mortgagor  is  to  pay  the  costs  of  the  mort- 
gagee, and  of  those  made  necessary  jjarties  by  his  act,  does  not 
apply  where  the  title  to  the  mortgage  is  disputed ;  and,  in  that 
case,  the  mortgagee's  costs  should  only  be  borne  by  the  estate,  as 
against  the  persons  interested  in  the  equity  of  redemption,  when 
they  have  concurred  or  assisted  in  the  litigation.^  Upon  this 
principle,  where  the  plaintiff  was  devisee  of  a  mortgagee,  and  filed 
his  bill  against  the  mortgagor  for  a  foreclosure,  making  the  heir- 
atrlaw  of  the  mortgagee  a  party,  in  order  to  have  the  will  estab- 
lished against  him,  Lord  Kenyon  M.  R.  thought  the  estate  ought 
not  to  be  burdened  with  his  costs.^  So,  where  the  mortgagee, 
after  bill  of  foreclosure  filed,  became  insolvent,  the  costs  of  his 
assignee,  made  a  defendant,  were  not  thrown  on  the  mortgaged 
estate.^  And,  in  general,  if  a  mortgagee,  after  a  decree  to  account, 
assigns  his  interest  to  another,  the  costs  of  the  proceedings  neces- 
sary to  bring  the  assignee  before  the  Court  must  be  paid  by  the 
mortgagee.* 

In  these  cases,  the  costs  given  to  a  mortgagee  are  scarcely  in 
the  nature  of  costs  in  the  cause:  they  are  rather  sums  that  the 
mortgagee  has  a  right  to  be  2>aid,  before  the  relief  asked  for  against 
him  can  be  granted.^ 

The  rule,  that  a  mortgagee  is  to  have  his  costs  paid,  is  subject 
to  an  exception  in  cases  where  he  is  a  lunatic.  In  such  cases,  the 
costs  of  the  committee  of  a  lunatic  mortgagee  requisite  to  enable 
him  to  convey  to  the  mortgagor  under  the  statute,  are  to  be  paid 
out  of  the  lunatic's  estate,  where  the  lunatic  is  beneficially  inter- 
ested in  the  mortgage  money,  and  the  application  is  made  by  the 
committee,^  Where  it  clearly  appears,  on  the  face  of  the  mort- 
gage deed,  that  the  lunatic  mortgagee  is  only  a  trustee,  the 
mortgagor  must  bear  the  costs ;  "^  but  this  will  not  be  ordered, 
where  the  trust  does  not  appear  on  the  deed.^  If  the  mortgagor 
applies,  he  must  pay  the  costs  of  obtaining  the  order,  unless  the 
committee  has  declined  to  apply  for  it.^ 


Cn.  XXXI. 


Rule,  that 
mortgagor  is 
to  pay  all 
costs  does 
not  apply 
where  claims 
are  adverse; 


or  where 
mortgagee 
becomes  in- 
solvent after 
bill  filed; 

or  assigns 
his  interest 
after  decree. 


Nature  of 
mortgagee's 
right  to  costs. 


Where  mort- 
gagee a 
lunatic. 


1  Parker  v.  "Watkin'^,  John.  133;  and 
see  Pellv  v.  Watlien,  7  Hare,  372;  14 
Jiir.  9. 

2  Skipp  V.  VVyatt,  1  Cox,  353. 

8  Iloram  v.  Woolonghain,  1  Beat.  1. 

*  Barry  v.  Wrev,  3  Kuss.  465. 

6  In  liorlock  v.  Smith,  1  Col.  298,  a 
mortgagee  was  not  allowed  costs  of  a  suc- 
ce.ssfiil  ejectment  under  the  head  of  just 
allowa,nces,  where  the  decree  was  silent 
as  to  such  costs;  and  so,  where  the  decree 
had  not  mentioned  extra  costs,  they  could 
not  be  granted  on  petition.  Bairon  v. 
Lancefiell,  17  l'>eav.  208.  On  redemption 
by  a  second  ini^rtgaoee,  the  original  mort- 
gagee will  be  allowed  extra  costs  incurred 
by  him  in  fi)ieclosing  tlie  mortgagor; 
Lomax  v.  Hide,   2    Verii.  185;   and   in- 


terest will  be  allowed  on  sums  expended 
by  him;  and  the  costs  of  a  stop  order,  to 
complete  the  security  on  a  fund,  were 
allowed  the  mortgagee  upon  his  petition 
for  payment  of  the  fund  out  of  Court. 
Waddilove  v.  Taylor,  6  Hare,  307.  But 
extra  costs  and  expenses  should  be  asked 
by  the  bill,  and  mentioned  in  the  decree. 
1  Seton  Dec.  (3d  Eng.  od.)  381. 

6  Kx  parte  Richards,  1  J.  &  W.  264; 
Re  Wheeler,  1  De  G.,  M.  &  (J.  434;  Re 
Viall,  8  De  G.,  M.  &  G.  439;  contra,  Re 
Marrow,  C.  &  P.  142;  Re  Riddle,  23  L.  J. 
Ch.  23,  L.  JJ.;  Morgan  &  Davev,  171. 

7  Re  Lewes,  1  M'N.  &  G.  23. 

8  Re  Townsend,  2  Phil.  348;  1  M'N.  & 
G.  686. 

9  Re    Stuart,  4  De  G.  &  J.  317;    Re 
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When  mort- 
gage equita- 
ble. 


"Where  suit  is 
by  a  subse- 
quent incum- 
brancer, to 
ascertain 
priorities. 


Mortgagee, 
misconduct- 
ing himself, 
refused  his 
costs ; 


The  right  of  a  mortgagee  or  incumbrancer  to  his  costs  will 
prevail,  in  cases  in  which  the  Com-t  directs  a  sale  of  the  property 
pledged  ;  and  the  mortgagee  is  entitled  to  the  payment  of  his 
costs,  before  the  subsequent  mortgagees  receive  any  part  of  their 
principal,  interest,  or  costs:  the  practice  of  the  Court  being  to 
direct  each  mortgagee  to  be  paid  his  principal,  interest,  and  costs, 
according  to  his  priority;^  but  it  has  been  held,  that  where  a 
mortgagee  commences  or  adopts  a  suit  for  the  administration  and 
sale  of  the  mortgagor's  estate,  he  does  not  rest  exclusively  on  his 
contract,  but  seeks  something  beyond  it ;  and  the  costs  of  the 
suit  are  the  first  charge,  if  the  estate  prove  deficient.^  It  has 
also  been  held,  that  an  equitable  mortgagee,  by  filing  a  bill  for  the 
sale  of  the  mortgaged  j^roperty,  and  the  payment  of  the  balance 
out  of  the  general  assets,  and  for  administration,  does  not  render 
the  proceeds  of  the  mortgaged  estate  liable  to  the  costs  of  the  suit, 
in  priority  to  the  plaintiff's  claim.^ 

Where  the  suit  is  instituted  by  a  subsequent  incumbrancer,  to 
ascertain  priorities,  making  a  prior  mortgagee  or  incumljrancer  a 
party,  the  subsequent  incumbrancer  ought  to  offer  by  his  bill  to 
redeem  the  prior  incumbi-ancer ;  and,  if  he  omits  to  do  so,  the 
prior  incumbrancer  has  a  right  to  insist  upon  being  dismissed  with 
costs.  But  if  the  prior  incumbrancer,  instead  of  asking  to  be  dis- 
missed, consents  to  a  sale,  and  to  take  his  principal  and  interest 
out  of  the  proceeds,  he  must,  as  he  thereby  adopts  the  suit  and 
takes  the  benefit  of  it,  contribute  to  the  costs  of  it :  therefore,  the 
costs  of  all  parties  will  be  paid  out  of  the  fund,  even  though  there 
may  not  be  enough  left  to  pay  the  prior  incumbrancer  his  princi- 
pal and  interest.*  Where,  however,  the  property  had  been  pre- 
served by  the  diligence  of  the  plaintiff,  a.  puisne  incumbrancer,  his 
costs  were  first  provided  for ;  and  the  costs  of  the  other  incum- 
brancers were  directed  to  be  added  to  their  securities,  and  paid 
according  to  their  priorities.^ 

The  rule  above  laid  down,  that  a  mortgagee  or  incumbrancer  is 


Jones,  2  De  G.,  F.  &  J.  554;    7  Jur.  N. 
S.  115. 

1  lielchier  «.  Butler,  1  Eden,  523;  Up- 
perton  v.  Harrison,  7  Sim.  444;  Barnes  v. 
Kacster,  1  Y.  &  C.  (J.  C.  401;  407,  6  Jur. 
595;  Hepworth  v.  Ile^op,  3  Hare,  485, 
487;  9  Jur.  796;  Wilde  v.  Lockhart,  10 
Beav.  320,  323;  Carr  v.  Henderson,  11 
Beav.  415;  Cutfield  v.  Richards,  26  Beav. 
241 ;  Crosse  v.  General  Reversionar}'  Com- 
panv,  3  De  G.,  M.  &  G.  698;  Langton  v. 
Langton,  7  De  G.,  M.  &  G.  30;  1  Jur.  N. 
S.  1078;  and  see  Berrv  v.  Hebbletliwaito, 
4  K.  &  J.  80;  see  also  Seton,  293,  379; 
contra,  Kenebel  v.  Scrafton,  13  Ves.  370. 

2  Armstrong  v.  Storer,  14  Beav.  535; 
White  V.  Gudgeon,  30  Beav.  545;  Dighton 
V.  Withers,  31  Beav.  423;  Seton,  293,  379; 


but  see  Judgment  of  L.  J.  Turner,  in  Ward 
V.  Mackinlaj',  10  Jur.  N.  S.  1063,  1064;  13 
W.  R.  65;  2  De  G.,  J.  &  S.  363,  368;  see 
also  Aldridge  v.  Westbrook,  5  Beav.  188, 
193. 

3  Tipping  V.  Power,  1  Hare,  405,  407;  6 
Jur.  434;  Wade  v.  Ward,  4  Drew.  602; 
and  it  seems  that,  according  to  V.  C. 
Wood,  the  same  rule  iipplies  to  a  legal 
mortgage.  Seton,  293,  380;  Berrv  v. 
Hebblethwaite,  4  K.  &  J.  80;  Tuckley  v. 
Thompson,  1  J.  &  H.  126. 

^  Whiter.  Bishop  of  Peterbornu2h,.Jac. 
402;  see  also  Brace  i'.  Duchess  of  Marl- 
borough, Mos.  50;  Seton,  380. 

5  Ford  V.  Earl  of  Chesterfield,  21  Beav. 
426;  Wright  v.  Kirby,  23  Beav.  463. 
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entitled  to  his  costs,  as  well  as  to  his  principal  and  interest,  is  lia-    Cn-  XXXI. 
ble  to  exception,  also,  in  cases  in  which  the  Court  considers  him  ^ 

guilty-  of  any  misconduct  with  reference  to  the  suit,  or  the  subject 
of  it.^  In  DetiUm  v.  Gale^  Lord  Eldon  said  :  "  Though  a  mort- 
gagee acting  reasonably  as  such,  is  to  have  his  reasonable  expenses, 
it  does  not  follow  that  he  can  claim  his  own  expenses  from  other 
persons,  with  whom  he  is  litigating,  with  regard  to  those  acts 
which,  upon  his  j^art,  are  not  only  unreasonable  but  grossly  oppres- 
sive." In  that  case,  the  mortgagee  was  deprived  of  his  costs  of 
that  part  of  the  suit  whei'e  he  had  been  guilty  of  improper  conduct. 
So,  where  a  mortgagee  sets  up  an  unfounded  claim, ^  or  an  unjust  as  where  he 

defence,  insisting  on  his  deed  as  an  absolute  purchase,  he  will  be  ^^^?  "P  ^°. 
T.,„.  *T.  •      unjust  claim 

deprived  of  his  costs.*     And  from  the  case  of  Smith  v.  Green^  it  or  defence. 

appears  that,  if  a  first  mortgagee  receives  from  a  second  mortgagee 
a  tender  of  all  that  is  due  for  principal,  interest,  and  costs,  the 
first  mortgagee  will  not  be  entitled  to  the  costs  of  a  foreclosure 
suit  after  the  tender.  Nor  will  he  be  allowed  his  costs  in  a  redemp- 
tion suit,  if  he  has  not  been  ready  with  and  offered  to  show  his 
accounts.^ 

In  DetilUn  v.  Gale,  before  referred  to,  Lord  Eldon  appears  to  Mortgagee 
have  expressed  an  opinion,  not  only  that  a  mortgagee  might  be  ^Y  '^ 
deprived  of  his  costs,  but  that,  under  some  circumstances,  he  might  pay  costs: 
be  called  upon  to  pay  costs.     He  there  said  :  "  It  is  said  it  will  be 
an  extremely  bad  precedent  to  hold,  that  in  no  case  a  mortgagee 
can  be  called  upon  to  pay  the  costs  of  the  mortgagor.''     I  will  not 
say  the  Court  will  not,  and  am  very  far  from  saying  the  Court 
ought  not,  to  make  that  precedent ;  but  it  ought  to  be  made  upon 
very  great  consideration."  *     His  Lordship  afterwards  referred  to  wliere  he  has 

the  case  of  tShuttleworth  v.  Lowiher^  in  which  Lord  Lonsdale,  a  fe*""sed  a 

'  '        tender  or 

mortgagee,  was  made  to  pay  costs  (on  the  ground  of  a  tender,  and  principal  and 

an  appropriation  of  the  money ;  which  was  paid  into  a  bank  and  ^°^^'''^^''' 

refused),  as  affording  an  instance  in  which  a  mortgagee  had  been 

'  See  Saunders  v.   Frost,  6  Pick.  259;  redeem  has  complied  with  the  plaintifTs 

Whitw.)od  r.  Kellogg,*)  Pick.  420;  Bart-  demand  to  render  an  account,  yet  it  lie 

lett  0.  Johnson,  9  Allen,  538;  Kittredge  v.  denies  tlie  rigid  of  the  plaintitl'  to  redeem 

McLaughlin,  38  Maine,  513.  when  he  is  entitled  to  it,  he  can  recover 

2  7  Yes.  583,585;  and  see v.  Tre-  no  costs.     Kittredge    v.   McLaughlin,  38 

cothick,  2  V.  &  li.  181;  Loftus  v.   Swift,  Maine,  513. 

2  Sch   &  Lef.  642,  657.  5  i  Coll.  555 ;  see  also  Williams  v.  Sor- 

3  Montgomery  v.  Callnnd,  14  Sim.  79,       rell,  4  Ves  389. 

81;    and  see  Barrett  v.  Hartley,  L.  R.  2  6  powell  v.  I'rotter,  1  Dr.  &  Sm.  388. 

Eq.  789,  V.  C.  S.  7  See  S:iunders  v.   Frost,  5  Pick.  272; 

4  Francklyn  v.  Fern,  B:imard,  30;  see  Smith  v.  Bailey,  10  Vt.  163. 
al.=o  Sevier  v.  Greenway,  19  Ves  413,415;  »  7  Ves.  583,  586. 

Kirkham  v.  Smith,   1  Ves.  S.   258,   262;  9  Cited  ibid.;   and  see  Roberts  v.  Wil- 

Wheaton  v.   Gr;diam,  24  Beav.  483;    Re  liams,   4  Hare,  129,  131;  Emmet    v.  Tot- 

Uiiswortli,  13  W.  K.  448,  V.  C.  K.;  Slee  tenham,  lo  Jur.  N.   S.  1090;  S.  C.  iwm. 

V.  Manhatt;m   Co.,   1    Paige,  48;    Mav  v.  Tottenham  v.   Emmet,   13  W.  K.  123,  M. 

Eastin,  2  Porter,  414;  Brown  v.  Simons,  K.;  Ho.skin  v-  Sincock,  11  Jur.  N.  S.'  477; 

45   N.  11.  211;  McNeil  v.  Call,  19  N    IL  13  W.  R.  487,  V.  C.  K. 
403.     Although  the  defendant  in  a  bill  to 
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or  has  insisted 
upon  a  fraud- 
ulent decree 
of  foreclosure ; 


or  attempted 
to  tack  a 
bond; 


or  lost  the 
deeds. 

Mortgagee 
not  reftised 
costs  except 
upon  mis- 
conduct. 


made  to  pay  the  costs ;  and  there  are  other  cases  in  the  books 
which  may  be  cited  in  support  of  the  same  proposition.^  Thus,  in 
Mocatta  v.  Murgatroyd^  the  mortgagee  was  ordered  to  pay  costs 
to  the  plaintiffs,  who  were  indorsees  of  subsequent  mortgages  or 
bills  of  sale  of  a  ship ;  but  he  was  not  to  have  his  costs  over, 
against  the  first  mortgagor  :  Lord  Cowper  saying,  that  it  was  not 
reasonable  that  he  should  onerate  his  pledge  with  costs  occasioned 
by  his  unjust  defence  ;  ^  and  this  j^rinciple  has  been  acted  upon  in 
Harvey  v.  Tehhutt^^  where  a  mortgagee,  who  had  resisted  the  right 
to  redemption,  by  setting  up  a  decree  of  foreclosure  collusively 
obtained,  was  decreed  to  pay  so  much  of  the  costs  as  was  occa- 
sioned by  his  resistance.^ 

Where  a  mortgagee,  by  a  bill  of  foreclosm-e,  attempted  to  tack 
a  bond  to  a  mortgage  as  against  creditors,  the  bill  was  to  that  ex- 
tent dismissed  ^^A\\\  costs ;  ®  and  where  the  difficulty  in  a  foreclosure 
suit  was  occasioned  by  the  loss  of  the  mortgage  deed,  the  mortga- 
gee was  ordered  to  pay  the  costs ; ''  and  a  similar  order  was  made, 
where  a  redemption  suit  was  rendered  necessary  by  the  mortgagee 
having  lost  the  title-deeds.^ 

But  although  a  mortgagee  may,  under  peculiar  circumstances, 


1  Brown  v.  Simons,  45  N.  H.  211; 
Brockway  v.  Wells,  1  Paige,  617;  Currier 
V.  Webster,  45  N.  H.  226;  McNeil  v.  Call, 
19  N.  H.  403. 

2  1  P.  Wms.  393,  395. 

3  See  also  Baker  v.  Wind,  1  Ves.  S. 
160;  England  v.  Codrington,  1  Eden,  169, 
174;  Lord  Cranstown  v.  Johnston.  5 
Ves.  277,  279;  Tiiylor  v.  Baker,  Dan. '71. 

4  IJ.  &  W.  107,  202. 

5  Where  a  defendant  set  up  a  judgment, 
which  was  satisfied,  and  a  mortgage  on 
which  he  claimed  more  than  was  due,  he 
was  held  not  entitled  to  costs  against  tlie 
plaintiff.  Brinkerhoft'  i".  Lansing,  4  .John. 
Cli.  79.  And  the  plaintiff  who  failed  in. 
supporting  his  charge  that  the  mortgage 
was  satisfied,  and  kept  on  foot  by  fraud, 
was  also  held  not  to  be  entitled  to  his 
costs.  Briiikerhoff  v.  Lansing,  4  John. 
Ch.  79.  Where  the  mortgagee  sets  up  an 
unconscientious  defence,  he  is  not  only 
refused  costs,  but  must  pay  co.-:ts  to  the 
other  party.  Slee  v.  Manhattan  Co.,  1 
Paige,  48.  So  if  he  improper .y  resists  the 
claim  of  the  plaintiff  to  redeem.  Vroom 
i;.  Ditmas,  4  Paige,  527;  see  also  Van 
Buren  v.  Olmsteao,  5  Paige,  9;  Brockway 
V.  Wells,  1  Paige,  617;  Saunders  v.  P'rost, 
5  Pick.  271-274;  Union  Ins.  Co.  v.  Van 
Rensselaer,  4  Paige,  fc5.  \\  here  the  plain- 
tiff in  a  suit  to  foTeclose  so  mistakes  the 
rights  of  the  defendant  as  to  render  it 
necessary  for  him  to  put  in  an  answer  to 
protect  his  rights,  tlie  plaintiff  may  be 
personally  charged  with  the  extra  costs 
occasioned  thereby.  Union  Ins.  Co.  v. 
Van  Kensselaer,  4  Paige,  85. 


First  mortgagee,  resisting  a  suit  by  a 
second  mortgagee  to  rectify  a  mistake,  had 
to  pay  costs.  Hurrymau  v.  Collins,  18 
Beav.  11.  A  sub-mortgagee  had  to  pay 
costs  of  suit  to  set  aside  the  original  mort- 
gage as  fraudulent.  Cockell  «.  lavhr,  15 
Beav.  127;  and  so  the  original  mortgagee, 
S.  C  A  mortgagee  will  pay  the  costs  of 
an  unsusiained  charge  oflraud.  West  v. 
Jones,  1  Sim.  N.  S.  218.  Where  a  mort- 
gagee resisted  the  right  to  redeem,  and 
mortgagor  charged  misconduct  which  he 
did  not  prove,  mortgagor  paid  the  costs,  in 
Cowdry  t.  Day,  Jur.  (59)  1199,  V.  C.  S. ; 
1  Seton  Dec.  (3d  Eiig.  ed.)  376.  A  mort- . 
gi.gee  who  had  neglectea  on  request  to 
furnish  the  mortgagor  with  the  accounts, 
was  not  allowed  the  costs  up  to  the  hear- 
ing of  a  redemption  suit.  Powell  v. 
Trotter,  1  Dr.  &  S.  388.  But  the  merely 
extending  by  a  mortgagee  of  liis  claim,  in 
good  faitii,  beyond  what  the  Court  decides 
he  is  entitled  to,  as  where  he  sets  up  a 
claim  uuder  a  taX-title,  bought  in  with 
intent  to  protect  his  mortgage,  tliough 
disallowed  by  the  Court,  is  no  ground  lor 
refusing  his  costs.  Concklin  v.  Cotlding- 
ton,  1  Beasley  (X.  J.),  250. 

6  Hamerton  v.  Rogers,  1  Ves.  J.  513; 
and  see  Graham  v.  Hosen,  1  W.  N.  166, 

V.  c.  s. 

7  Siokoe  V.  Robson,  19  Ves.  385;  and  for 
the  order,  see  beton.  629,  No.  1 ;  Price  v. 
Price,  1  Selon  Dec.  (3d  Eng.  (d.)  377. 

8  Lord  Miildleton  v.  Eliot,  15  Sim.  531; 
and  for  the  order,  see  Seton,  629,  No.  2. 
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not  only  be  deprived  of  his  costs  but  be  ordered  to  pay  them,  there 
must  be  positive  misconduct  on  his  part  to  bring  such  a  visitation 
upon  him.^  The  mere  circumstance  that  he  has  extended  his  chiim 
beyond  what  the  Court  finally  decides  he  is  entitled  to,  will  not 
be  a  ground  for  refusing  him  his  costs ;  ^  and,  although  he  may 
have  suggested  a  doubt  as  to  the  mortgagor  s  title  to  redeem,  yet, 
if  the  Court  thinks  there  is  sufficient  ground  for  entertaining  such 
doubt,  he  will  not  be  charged  with  the  costs,  even  where  his  doubt 
eventually  proves  unfounded.  Thus,  where,  on  a  bill  by  a  devisee 
to  redeem,  the  mortgagee  insisted  that  the  heir  of  the  mortgagor 
was  alive,  and  an  issue  was  directed  to  try  whether  he  was  living 
or  dead,  upon  the  trial  of  which  the  jury  found  that  he  was  dead, 
Sir  John  Leach  V.  C.  determined  that  the  mortgagee  must  not  pay 
the  costs  of  the  issue,  as  he  could  not  be  charged  with  vexation  in 
a  case  where  the  Court  thought  there  was  so  much  weight  in  his 
objection  as  to  direct  an  issue.^ 

The  right  of  a  mortgagee  to  his  costs  is  not  defeated  by  the  cir- 
cumstance of  his  having  remained  in  possession  of  the  estate,  after 
the  rents  and  profits  received  by  him  have  been  sufiicient  to  pay 
off  the  principal  money  and  interest  due  upon  the  mortgage :  *  the 
estate  being  considered  as  much  a  security  for  costs  as  for  the 
principal  and  interest ;  and  a  decree  for  costs  almost  necessarily 
following  a  decree  for  payment  of  principal  and  interest.^  If,  how- 
ever, in  a  foreclosure  ^  or  redemption  '^  suit,  it  turns  out,  on  taking 
the  account,  that  on  the  day  on  which  the  bill  was  filed  (to  which 
time  the  account  will  be  directed),  nothing  was  due  to  the  mort- 
gagee, he  must  bear  the  expense  of  the  suit :  ^  and  where  a  mort- 
gagee in  possession,  by  his  answ^er  untruly  alleged  that  the 
mortgage  was  not  satisfied,  he  was  oi'dered  to  pay  the  costs  sub- 
sequent to  his  answer.® 


Cn.  XXXI. 

§2. 


or  suggested 
a  doubt, 
upon  which 
the  Court 
has  directed 


1  Loftus  V.  Swift,  2  Sch.  &  Lef.  642, 
657;  see  Willard  v.  Fiske,  2  Pick.  540. 

2  Loftus  V.  Swift,  2  Sch.  &  Lef.  642,  657 ; 
Whitwood  V.  Kellogg,  6  Pick.  420;  Miller 
V.  Lincoln,  6  Gray,  556;  Davis  v.  Phelps, 
7  Monroe,  632.  Mortgagees  of  a  colliery 
in  possession  did  not  forfeit  their  right  to 
tlie  costs  (if  a  redemption  suit,  by  having 
overstated  the  balance  due,  refused  to  fur- 
nish an  account  gratis,  and  dissuaded  the 
mortgagors  from  redeeming.  Norton  v. 
Cooper,  5  De  G.  M.  &  G."  728;  but  see 
Powell  V.  Trotter,  1  Dr.  &  S.  388;  and 
see  Tanner  v.  Heard,  3  Jar.  N.  S.  427, 
M.  R. 

3  Wilson  V.  Metcalfe,  3  Mad.  45. 

*  Owen  V.  Griffitti,  1  Ves.  S.  250;  Amb. 
520;  L<.rd  Trimleston  v.  Hamil,  1  B.  &  B. 
377;  Wilson  v.  Metcalfe,  1  Kuss.  530,  536; 
but  see  contra,  Woodroft  v.  So3's,  cited 
Beanies  on  Costs,  p.  26. 

6  Ka>t  India  Oompany  v.  Ekines,  2  Bro. 
P.   C.   ed.  Toml.  382;  6  Vin.  Ab.  365,  pi. 


Where  mort- 
gagee re- 
mains in  pos- 
session, after 
principal  and 
interest  paid 
off. 


13;  Thomas  V.  Puddlesbury,  Sel.  Ca.  Ch. 
51. 

6  Binnington  v.  Harwood,  T.  &  R.  477, 
485. 

">  Barlow  v.  Gains,  23  Beav.  244. 

8  Morris  v.  Islip,  23  Beav.  244.  A  mort- 
gagee, who  became  fully  paid  during  the 
suit,  but  ujade  a  further  claim,  and  brought 
the  suit  to  a  hearing,  such  claim  being 
unfounded,  had  lo  pay  the  subsequent 
costs.  Giegg  V.  Slater,  22  Beav.  314;  so 
in  Snagg  v.  Frist-ll,  1  J.  &  Lat.  383,  for 
claiming  more  than  was  due  and  miscon- 
duct; and  in  Morley  v.  Bridges,  2  Col. 
621,  the  mortgagee  had  to  pay  costs  of 
suit. 

Where  overpayment  is  alleged,  the 
usual  course  is  to  reserve  costs  until  tiie 
residt  of  ttie  account  is  certilieLl.  1  Setou 
Dec.  (3d  Eng.  ed.)377. 

'•>  Montgomery  v.  Calland,  14  Sim.  79, 
81;  and  see  Snagg  v.  Frizell,  3  Jo.  &  F^at. 
383;  Powell  v.  Troiter,  1  Dr.  &  Sm.  388. 
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Disallowance 
of  needless 
costs  of  a 
defence ; 


or  a  needless 
second  suit. 

Costs  not 
given  against 
a  defendant 
who  has 
offered  terms 
which  would 
have  ren- 
dered suit 
unnecessary. 


A  defendant  should  raise  his  defence  in  the  least  expensive 
manner :  therefore,  if  he  enters  into  evidence  in  a  case  in  Avhich 
he  might  have  demurred  -^  or  pleaded,^  the  hill  will  be  dismissed 
without  costs ;  or  the  defendant  will  be  disallowed  the  extra  costs 
occasioned  by  his  having  defended  the  suit.^  So,  also,  if  a  plaintiff 
enters  into  useless  or  unnecessary  evidence,  he  may  be  depiived  of 
costs,  or  ordered  to  pay  the  costs  occasioned  thereby  ;*  and  plain- 
tiffs, who  instituted  two  suits  where  one  would  have  been  sufficient, 
have  been  refused  the  costs  occasioned  by  the  double  proceedings.^ 

In  coming  to  a  decision  upon  the  subject  of  costs,  the  Court  is 
frequently  governed  by  its  wish  to  discourage  unnecessary  litiga- 
tion. In  Millington  v.  Fox^  Lord  Cottenham  said,  that  he  was 
very  much  disposed,  as  a  general  rule,  to  make  the  costs  follow  the 
result :  because,  however  doubtful  the  title  might  be,  or  however 
proper  it  might  be  to  dispute  it,  it  was  but  right  that  the  party 
who  really  had  the  right  should  be  reimbursed,  as  far  as  giving 
him  the  costs  of  the  suit  could  reimburse  him ;  but  then  there  was 
another  object  which  the  Court  must  keep  in  view,  namely,  to 
repress  unnecessary  litigation,  and  to  keep  litigation  within  those 
bounds  which  were  essential  to  enable  the  parties  to  vindicate  and 
establish  their  rights ;  and  accordingly  his  Lordship,  although  he 
held  that  the  jjlaintiffs  were  entitled  to  part  at  least  of  the  relief 
they  prayed,  refused  to  give  them  the  costs  of  the  cause :  because 
it  ai^i^eared  that  the  defendant  had  written  to  the  plaintiffs  a 
letter  offering  terms  which  would  have  rendered  the  suit  unneces- 
sary :  which  letter,  his  Lordship  held,  as  to  costs  at  least,  rendered 
it  incumbent  on  the  plaintiffs  to  put  to  the  test  whether  the  defend- 
ants were  sincere  in  their  offer,  and  not  to  go  on  with  the  suit, 
unless  they  found  that  they  were  insincere.''     The  principle  to  be 


1  Jones  V.  Davids,  4  Kuss.  277,  278; 
Hill  V.  Reardon,  2  S.  &  S.  431,439;  Hol- 
liiigsworth  V.  Sliakeshaft,  14  Beav.  492; 
Webb  V.  England,  29  Beav.  44;  7  Jur.  N. 
S.  163;  Ernest  v.  Weiss,  9  Jur.  N.  S.  145, 
V.  C.  K.;  11  W.  R.  206;  Nesbitt  v.  Ber- 
ridge,  ih  1044;  11  W.  K.  446,  448,  M.  K. ; 
but  .-ee  S.  C.  10  Jur.  N.  S.  53;  12  W.  R. 
283,  L.  C. ;  Morocco  Company  v.  Fry,  11 
Jur.  N.  S.  76,  78;  13  W.  R.  310,  312,  V. 
C.  S.;  a«<e,  p.  542. 

2  Sanders  v.  Benson,  4  Beav.  350,  357 ; 
Jackson  v.  Ogg,  Johns.  897,  402;  ante, 
p.  603. 

3  Godfrey  v.  Tucker,  33  Beav.  280;  9 
Jur.  N.  S.  1188,  M.  R. ;  anU,  p.  542;  and 
see  Morgan  &  Davey,  77  tt  seq. 

i  Antt,\>.  836;  Old.  XIX.  1;  Harvey 
V.  Mount,  8  Beav.  439,  453;  9  Jur  741; 
Smith  V.  Chambers,  2  Phil.  221,  225;  S. 
C.  nom.  Chambers  v.  Smitli,  11  Jur.  359; 
Mayor,  &c.  of  Berwick  v.  Murray,  7  De 
G.,  M.  &  G.  497,  514;  3  Jur.  N.  S.  1,  6. 


5  Bensusan  v.  Nehemias,  4  De  G.  &  S. 
381,  387. 

6  3  M.  &  C.  338;  and  see  observations 
of  Lord  Westbury  in  Edelsten  v.  Edelsteu, 
1  De  G.,  J.  &  S.  185;  9  Jur.  N.  S   479. 

7  3  M.  &  C.  353,354;  and  see  Meader 
V.  M'Cre:idv,  1  Moll.  119;  Macartney  v. 
Graham,  2'R.  &  M.  353;  M'Andrew  v. 
Biissett,  10  Jur.  N.  S.  492,  V.  C.  W.; 
Moet  V.  Couslon,  33  Beav.  578;  Chester  «. 
Metropolitan  Railway  Company,  13  W.  R. 
333,  M.  R. ;  11  Jur.  N.  S.  214;  Hosken  v. 
Sincock,  11  Jur.  N.  S.  477;  13  W.  R.  487, 
V.  C.  K. ;  and  see  Morgan  &  Davey,  72. 
If  the  parties  stand  equally  fair  in  every 
respect,  the  party  who  brings  tbe  other 
into  Court,  and  is  the  cause  of  the  litiga- 
tion, ouglit  to  bear  the  expense.  Catlin 
V.  Harned,  3  John.  Cii.  61. 

Where  a  defendant  admitted,  in  his  an- 
swer, that  if  a  demand  of  the  sum  claimed 
by  the  bill,  had  been  made,  it  would  not 
have  been  complied  with,  the  plaiutitf  was 
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deduced  from  this  case  seems  to  be,  that  if  a  plaintiff  proceeds  with 
a  cause  after  he  has  received  a  complete  offer  of  all  that  he  is  en- 
titled to,  the  Court,  in  the  exercise  of  its  discretion  with  respect  to 
costs,  will  punish  the  unnecessary  litigation,  by  refusing  him  the 
whole  costs  of  the  suit :  as  well  those  incurred  after  the  tender 
as  those  incurred  before.^  This  principle  was  not,  however,  adopted 
by  Sir  James  Wigram  V.  C.  to  its  full  extent,  in  the  case  of  (Jol- 
burn  V.  Simms  :  "^  for  although  the  defendant  in  that  case  had  writ- 
ten a  letter  to  the  plaintiffs,  offering  what  his  Honor  considered 
they  were  entitled  to  demand,  yet  he  only  refused  the  plaintiffs 
such  costs  as  were  incurred  after  the  plaintiffs  were  in  the  wrong ; 
and  he  observed  that  in  the  case  of  Millington  v.  Fox.,  Lord  Cot- 
tenham's  attention  was  not  called  to  the  fact  that  the  expense 
of  filing  the  bill  had  been  incurred  before  the  plaintiffs  received 
the  letter  offering  compensation.^ 

Unless  the  offer  of  the  defendants  extends  to  every  thing  that 
the  plaintiff  has  a  right  to  demand,  whether  in  the  nature  of  relief 
or  of  costs,  the  Court  will  not  punish  the  plaintiff  for  declining 
the  offer,  by  refusing  him  his  costs ;  ^  and  the  rule  appears  to  be 
general  that,  wherever  costs  have  been  necessarily  incurred  by  a 
plaintiff  in  seeking  a  dernand,  a  tender  by  the  defendant  to  obviate 
future  costs  must  extend  to  the  costs  already  incurred.^  A  plain- 
tiff, in  refusing  to  accept  a  tender  of  the  amount  due,  because  the 
costs  do  not  form  part  of  the  tender,  must  be  careful  to  ascertain 
that  costs  have  been  actually  incurred  by  him :  otherwise,  he  will 
subject  himself  to  the  payment  of  any  future  costs  which  he  may 
occasion  to  the  defendant.^ 

A  tender,  to  be  effective,  must  be  of  the  whole  sum  due,  and, 
as  has  been  stated,  of  the  costs,  if  any  have  been  incurred ;    and  if 


Whether 
plaintiff  re- 
fused his 
whole  costs, 
or  only  those 
incurred  after 
the  tender. 


allowed  his  costs  although  no  demand  was 
proved.  Glen  v.  Fisher,  6  John.  Ch.  33; 
S.  P.  Glen  V.  Usher,  6  John.  Ch.  36. 

1  Holden  V.  Kynaston,  2  Beav.  204, 206 ; 
Moet».  Cou?ton,'33  Beav.  578,  581;  Hosken 
V.  Sincock,  uhi  s,up. ;  but  see  Wainwright 
V.  Sewell,  11  \V.  U.  560,  V.  G.  S.;  Sen- 
tance  v.  Porter,  7  Hare,  426.  A  tender  of 
all  which  the  law  would  require,  and  a 
refusnl,  suljjects  the  party  refusing  to  after- 
accruitig  costs.    Kucker  v.  Howard,  2  Bibb, 

t  166.  A  party  who  has  caused  the  costs  of 
a  suit,  by  requiring  proof  of  tacts  well 
known  to  himself,  should  be  required  to 
pay  them.  Grimes  v.  March,  3  A.  K. 
Marsh.  367. 

2  2  Hare,  543,  561;  7  Jur  1104;  see  also 
Williams  v.  Sorrell,  4  Ves.  389. 

2  Generally,  costs  are  properly  adjudged 
in  favor  of  a  party  who  has  good  cause  to 
sue  at  the  time  he  docs  sue,  up  to  the  time 
of  filing  of  the  answer,  thougt  such  party 
is  ultimately  unsuccessful  from  lapse  of 
VOL..  n. 


time,  before  filing  answer  and  the  happen- 
ing of  other  circumstances  not  then  exist- 
ing. Philips  V.  Barbaroux,  2  B.  Mon.  89, 
91;  Martin  v.  White,  1  Bibb,  584;  see 
Demarest  v.  Wynkoop,  3  John.  Ch.  147; 
Williams  v.  Mattocks,  3  Vt.  189;  Clark  v. 
Clark,  4  Hey.  36. 

4  Kellv  V.  Hooper,  1  Y.  &  C  C  C.  197, 
200 ;  Geiiry  v.  Norton,  1  De  G.  &  S.  9,  12 ; 
Jamieson  v.  Teague,  3  Jur.  N.  S.  1206,  V. 
C.  W. 

6  Worral  v.  Miller,  3  Anst.  632;  Collins 
Company  v.  Walker,  7  W.  R.  222,  V.  C. 
K.;  Burgess  v.  Hill,  26  Beav.  244;  5  Jur. 
N.  S.  233;  Burgess  v.  Hately,  ib.  249; 
Wallis  V.  Wallis,  4  Drew.  458;  INPAndrew 
V.  Bassett,  uhisu}).;  Hudson  v.  Bennett,  12 
Jur.  N.  S.  519;  14  W.  K.  911,  V.  C.  S.; 
but  see  Lord  Kensington  v.  Metropolitan 
Railway  Co.,  14  W.  K.  754,  M.  R. 

G  Henning  v.  Willis,  2  Gwill.  898; 
Beames  on  Costs,  43. 
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Tender  of  no 
eft'ect,  unless 
it  extends  to 
all  that 
plaintiff  can 
strictly  de- 
mand. 

Tender  made 
after  bill  filed, 
must  extend 
to  costs,  if 
any  actually 
incurred. 

Plaintiff  re- 
fusing proper 
tender,  liable 
for  defend- 
ant's subse- 
quent costs. 

Tender  must 
be  of  the 
whole  sum 
due; 
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be  specific; 


and  not  be 
clogged  with 
improper  con- 
ditions. 


Tender  must 
be  legal ; 


and  be 
proved. 

Rule,  in  cases 
of  account : 

Where  there 
has  been  a 
disposition  to 
account; 


though  bal- 
ance is 
against 
accountant ; 


even  though 
he  be  a 
trustee. 


Secus,  where 
party  has 
misbehaved 
himself. 


a  tender  is  refused,  and  it  afterwards  appears  that  the  sum  actually 
due  exceeds  the  amount  tendered,  the  defendant  will  not  be  ex- 
empted from  costs.^  A  tender  must  also  be  specific,  and  although 
it  may  be  of  a  larger  sum  than  is  actually  due,  yet,  if  such  tender 
is  coupled  with  a  direction  to  the  plaintiff  to  take  out  of  it  such  a 
sum  as  is  actually  due  to  him,  it  will  not  be  good.^  So,  also,  if  the 
tender  be  clogged  with  conditions  which  the  party  has  no  right  to 
impose,  it  wiU  not  be  effective  to  excuse  the  party  making  it,  from 
the  costs ;  therefore,  where  an  executor,  although  he  had  offered  to 
pay  a  legacy  given  in  trust  for  the  testator's  daughter  for  life,  and 
afterwards  to  her  children,  had  quaUfied  his  offer,  by  insisting  that 
it  should  be  laid  out  in  such  security  as  he  should  approve  of.  Lord 
Gifford  M.  R.  ordered  the  costs  to  be  paid  out  of  the  testator's 
general  estate  to  which  the  executor  was  entitled  as  residuary 
legatee  :  on  the  ground  that  the  executor  had  no  right  to  add  such 
a  stipulation  to  his  offer.^ 

If  a  tender  is  not  legal,  a  Court  of  Equity  will  not  support  it ; 
nor  will  it  supjDly  a  defect  in  a  tender  against  a  rule  of  Law,  unless, 
perhaps,  where  fraud  is  used  to  prevent  its  operation ;  *  and  where 
parties  came  into  Equity,  to  be  relieved  from  a  legal  demand,  on 
the  ground  that  they  had  made  a  tender.  Lord  Hardwicke  refused 
to  reheve :  because  the  tender  might  have  been  pleaded  at  Law.® 

A  tender  must  be  proved :  a  mere  statement  of  it,  in  an  answer, 
is  not  generally  sufficient  to  save  the  costs.® 

The  j^rinciple  upon  which  the  Court  acts,  in  admitting  a  tender, 
duly  proved,  as  a  ground  for  excusing  the  j)arty  making  it  from 
payment  of  costs,  namely,  the  encouragement  of  attempts  to  pre- 
vent litigation,  will  apply  to  cases  of  account,  where,  although, 
from  the  uncertain  state  of  the  account,  the  accounting  party  is 
not  able  to  make  a  sj^ecific  tender  of  the  balance  due  from  him, 
yet  if  he  has  shown  a  willingness  to  render  an  account,  the  Court 
will,  upon  final  adjudication,  take  such  willingness  into  considera- 
tion, and  exonerate  him  from  pacing  the  costs  to  the  other  party : 
although  the  result  may  be  that  the  balance  is  against  him.  Thus, 
on  a  bill  filed  to  call  a  trustee  to  an  account,  it  was  said,  by  Lord 
Keeper  Coventry,  that  if  he,  by  answer,  submits  readily  to  it, 
though  on  the  account  he  be  found  in  debt,  yet  he  shall  pay  in- 
terest for  the  balance,  only  from  the  time  of  the  account  liquidated,' 
and  no  costs  if  he  has  not  misbehaved  himself"     In  that  case,  how- 


1  Taylor  v.  Hall,  2  Gwill.  611,  n.  (a); 
Worral  v.  Nicholls,  3  Gwill.  1302;  Beames 
on  Costs,  43. 

2  Dnike  v.  Brooking,  2  Gwill.  594;  and 
see  Rumiiey  v.  Willis,  ib.  775;  fieames  on 
Costs,  43,  44. 

«  Walter  v.  Patey,  1  Russ.  375. 


*  Per  Lord  Hardwicke,  in  Gammon  v. 
Stone,  1  Ves.  S.  339.. 

5  Ibid. 

6  Milues  V.  Davison,  3  Mad.  374. 

7  Parrot  v.  Treby,  Prec.  in  Ch.  254;  see 
also  Bennett  v.  Attkins,  1  Y.  &  C.  Ex. 
247,  249;   Ashburnham  v.  Thompson,  13 
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ever,  the  defendant  had  said  in  his  answer,  he  believed  the  plaintiff   Ch.  XXXI. 

considerably  indebted  to  him,  and  after  the  matter  had  depended   s,^ ^ , 

twenty  years,  was  found  200?.  in  the  plaintiff's  debt ;  and  the  Lord 
Keeper  therefore  decreed,  that  he  should  pay  interest  from  the 
time  of  the  bill :  "  for  he  had  admitted,  by  his  answer,  that  he  had 
not  kept  any  money  for  the  plaintiff  useless  or  unemployed ;  and 
in  a  manner  had  dared  the  plaintiff  to  the  account,  and  therefore, 
must  pay  the  costs :  as  the  plaintiff  must  have  done,  if  he  had 
been  found  indebted  to  him."     So,  where  a  bill  was  filed  against  JJ^e^[^/{ff;' 
an  elegit  creditor,  for  an  account,  who,  knowing  that  the  balance  improperly 
was  against  him,  contested  the  mode  of  taking  the  account  and  ^^^g'J,f  *^ 
failed,  he  was  ordered  to  pay  such  part  of  the  expense  of  taking  taking  the 
the  account  as  was  incurred  after  his  debt  was  paid  off.^    It  is  to  ^ 
be  observed  that,  in  this  latter  case,  the  defendant  was  fixed  with 
the  costs,  on  the  ground  that  he  had  improperly  contested   the 
mode  of  taking  the  account;  otherwise  he  would  not  have  been 
made  to  pay  them :  the  rule  of  the  Court  being,  as  we  have  seen, 
that  an  incumbrancer  upon  an  estate  is  not  bound  to  deliver  posses- 
sion, until  his  costs  are  paid,  as  well  as  his  principal  and  interest, 
the  estate  being  as  much  a  security  for  one  as  the  other.^ 

It  may  be  collected,  from  many  of  the  cases  referred  to,  that  the   where  con- 
Court  regards,  in  some  respects,  the  granting  of  costs  to  a  party  ^^^'^^^gf^'j® 
somewhat  in  the  light  of  a  testimonial  of  good  conduct ;  and  that  party  has 
it  will,  generally,  withhold  such  testimonial  from  a  party  who  has  p^opg™" 
been  guilty  of  any  misconduct,  with  reference  to  the  subject  of 
the  suit :  ^  even  where,  under  other  circumstances,  that  party  would 
have  been  considered  entitled  to  them.*     This  position  is  sti'ongly 
exemplified  in  the  case  of  mortgagees  or  incumbrancers,  whose 
prima  facie  right  to  costs  may,  as  we-  have  seen,  be  defeated  by 
their  conduct.^    And  so,  although  there  is  no  rule  more  general  -vvhere  he 
with  respect  to  costs  than  that,  "where  the  bill  claims,  on   the  ^f^.^^^^^ 
ground  of  fraud,  the  decree  or  order  of  dismission  shall  be  with   criminis. 
costs,"  ^  yet,  where  the  party  succeeding  is  particeps  crimi7iis,  the 
Court  will  not  consider  him  entitled  to  the  costs  of  the  litigation : 

Ves.  402;   but    see  Attorney-General    v.  30  Beav.  175;  Robson  »^  Earl  of  Devon,  4 

Brewers'  Compiinv,  1  P.  Wms.  376.  Jur.  N.  S.  245,  L.  C.  &  L.  JJ. ;  Lawes  v. 

1-  Skirrett  v.  Athy,  1  B.  &  B.  430.  Gibson,  L.   R.  1  Eq.  135,  139;  11   Jur.  N. 

2  ^rt<e,  p.  1385;  Owen  u.  Griffith,  1  Ves.  S.  873,  V.  C.  S.;  see  Vermont  Copper 
S.  250;  Amb.  520.  Mining  Co.  v.  Barnard,  40  Vt.  65. 

3  Armstri>ng  v.  Blake,  1  Moll.  178;  *  Where  material  misrepresentations  oa 
Clowes  V.  Beck,  2  De  G.,  M.  &  G.  731,  the  part  of  the  def'endimt  were  established, 
739;  Hunter «.  Nockolds,  2  Phil.  540,545;  and  the  bill  was  dismissed  for  other 
Langhorne  v.  Harland,  2  Jur.  N.  S.  causes,  no  costs  were  allowed  to  him. 
872,  V.  0.  S.;  Mireliouse  v.  Herbert,  3  Bradley  v.  Chase,  22  Maine,  511.  So,  no 
Jur.  N.  S.  1238,  V.  C.  S.;  Holmes  v.  costs  will  be  allowed  to  a  plaintiff  in  fault. 
Eastern  Counties  Railway,  3  K.  &  J.  675 ;  though  his  bill  is  sustained.  Wright  v. 
May  V.   Biugenden,  24  Beav.  207;  Great  Lynde,  1  Atk.  383. 

Luxembourg    Railway    v.     Magnay,     25  5  Ante,  pp.  1390,  1391,  and  notes. 

Beav.  586,5it9;  Wdliamsu.  Page,28'Beav.  6  Scott  v.  Dunbar,  1  Moll.  442.  ^ 

148;  Marquis  of  Clanricarde  v.  Henaing, 
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§2. 
V 


WTiere  con- 1 
duct  has  not 
been  honor- 
able. 


Where  plain- 
tiff has  ob- 
tained an  un- 
conscionable 
advantage ; 


or  has  slept 
upon  his 
rights. 


Where  there 
has  been  a 
misunder- 
standing. 


as  in  the  case  of  bills  for  the  delivering  up  of  securities,  given 
upon  considerations  which  are  contrary  to  the  policy  of  the  law.^ 
Therefore,  although  the  Court,  acting  upon  the  principles  of  public 
poUcy,  will  set  aside  a  marriage  brocage  bond,  at  the  instance  of 
the  husband,  yet  it  will  do  so  without  giving  him  the  costs  of  the 
suit  which  he  has  instituted  for  that  purpose ;  and  so,  where  a  bill 
was  filed  for  delivering  up  a  bond,  given  by  the  plaintiff  to  the 
defendant's  wife,  in  consideration  that  she  would  use  the  influence 
and  power  she  had  over  the  plaintiff's  grandfather  (a  man  of 
eighty-two)  to  induce  him  to  leave  his  whole  estate  to  the  plain- 
tiff, the  Court,  although  it  set  aside  the  bond  as  being  given  with- 
out consideration,  gave  no  costs  on  either  side.^ 

The  Court  expects  that  there  should  be  an  absence  of  fraud,  on 
the  part  of  the  party  applying  to  it  for  relief;  and  even  where 
there  has  been  no  positive  fraud,  but  the  conduct  of  the  party  has 
not  been  strictly  honorable,  it  will,  in-  cases  where  the  application 
is  to  the  discretion  of  the  Court,  visit  him  with  costs ;  ^  and  so,  if 
a  party  obtains  an  unconscionable  advantage  over  another,  the 
Court,  although  it  may  not  feel  itself  justified  in  depriving  him  of 
the  advantage  he  has  gained,  will  not  give  him  his  costs  of  enforc- 
ing it.  Therefore,  where  a  purchaser  obtained  a  bargain  at  an  in- 
adequate price,  but  which  the  Court  might  be  bound  to  enforce,  it 
would  not  give  him  costs  against  the  seller,  whose  estate  he  had 
obtained  at  an  undervalue.'*  So,  where  a  plaintiff  has  slept  upon 
his  rights,  and  has  allowed  the  defendant  to  suppose  that  he  would 
not  enforce  them,  he  will  frequently,  although  successful,  be  de- 
prived of  his  costs :  as,  where  there  had  been  no  demand,  nor  any 
rent  paid,  for  thirty  years,  but  the  person  who  was  entitled  re- 
covered upon  a  verdict.  Lord  Hard^\icke  said  the  defendant  must 
pay  the  costs  at  Law,  but  as  the  laches  arose  on  the  part  of  the 
plaintiff,  and  the  obscurity  of  the  title  to  the  rent,  from  the  want 
of  a  demand  for  such  a  length  of  time,  he  should  not  be  allowed 
costs  against  the  defendant  in  Equity.^ 

Sometimes,  where  there  has  been  a  misunderstanding  between 
the  parties,  and  the  bill  is  in  consequence  dismissed,  the  Com-t  will 
not  give  costs  to  the  defendant.  Thus,  where  a  bill  was  filed  for  a 
specific  performance,  and  the  Court  was  of  opinion  that  there  was 
no  concluded  agreement,  and  that  all  the  correspondence  together 


1  Debenham  v.  Ox,  1  Ves.  S.  276 ;  Mare 
V.  Warner,  3  Giff.  100;  7  Jur.  N.  S.  1228; 
Mare  v.  Earle,  3  Giff.  108;  7  Jur.  N.  S. 
1231;  contra,  Jackman  v.  Mitchell,  13 
Ves.  581,  587 ;  Mare  v.  Sandl'ord,  1  Giff. 
288;  5  Jur.  N.  S.  13.39;  W.  v.  B.,  82 
Beav.  574;  Wood  v.  Barker,  L.  R.  1 
Eq.  139;  11  Jur.  l>i.  S.  905,  V.  C.  S. 

^  Debenham  v.  Ox,  vJbi  sup. 


,8  Davis  V.  Symonds,  1  Cox,  402,  408; 
see  Kane  v.  Van  Vranker,  5  Paige,  62. 

4  Burro wes  v.  Lock,  10  Ves.  470,  476; 
Sugd.  V.  &  P.  653. 

5  Anon.,  2  Atk.  14;  see  also  Clifton  v. 
Orchard,  1  Atk.  610;  Pearce  v.  Newlyn, 
3  Mad.  186,  189;  Guest  v.  Honifray,  5 
Ves.  818,  824;  Lee  v.  Brown,  4  Ves. 
362,  369. 
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did  not  amount  to  more  than  a  treaty,  it  dismissed  the  bill,  but,  in 
consideration  that  it  appeared  to  have  been  a  case  of  misunder- 
standing, arising  fi-om  the  want  of  clear  unequivocal  conduct  and 
■language,  it  was  dismissed  without  costs.^  The  Court  has  also 
refused  costs  to  a  vendor,  although  it  decreed  specific  performance 
at  his  suit,  in  cases  in  which  the  vendor's  own  representation  had 
given  the  purchaser  a  probable  cause  of  suit.*^ 

In  cases  also  where  one  party,  upon  the  construction  of  a  doubt- 
ful point  of  law,  has  obtained  a  great  advantage  over  the  other, 
the  Court  ^vi\\  not  give  him  his  costs  :  as,  where  an  annuity  was 
charged  upon  real  estate,  payable  to  the  annuitant  only  upon  his 
own  receipt,  and  the  annuitant  became  bankrupt,  whereupon  a  bill 
was  filed  by  his  assignees  against  the  owner  of  the  estate,  for  the 
recovery  of  the  annuity,  and  a  case  was  directed  to  the  Court  of 
King's  Bench,  who  certified  that  the  annuity  had  ceased  by  the 
bankruptcy :  upon  the  Equity  reserved,  the  bill  was  dismissed 
without  costs:  Lord  Alvanley  M.  R.  saying,  it  was  a  doubtful 
point,  and  the  defendant  had  a  great  advantage  by  the  foilure  of 
the  bankru])t,  but  that  he  would  consider  of  the  costs  at  Law.^ 

As  the  Court  will  not  tolerate  fraud  in  any  form,  so  will  it  dis- 
countenance a  groundless  allegation  of  fraud  in  a  bill  or  other 
pleading ;  and  upon  this  principle  it  is  that  the  rule  has  been  es- 
tablished that,  where  the  bill  claims  on  the  ground  of  fraud,  an  order 
of  dismission  shall  be  with  costs ;  ^  and  a  party  introducing  un- 
founded charges  of  fraud,  will  be  made  to  pay  the  costs  occasioned 
thereby :  though  he  may  be  successful  in  the  suit ;  ®  or  the  other 
party  may  have  acted  in  such  a  manner  as  to  give  reasonable 
grounds  of  suspicion  ;®  and  for  the  application  of  this  principle,  it 
is  not  necessary  that  the  word  "fraud"  should  be  made  use  of:  a 
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Where 
party's  own 
representa- 
tion has  given 
probable 
cause  for  suit. 

Whfere  the 
construction 
of  doubtful 
points  of  law 
has  given 
a  great  ad- 
vantage. 


"Where  there 
has  been  a 
groundless 
allegation  of 
fraud  in  the 
pleadings. 


1  SM-atford  v.  Bosworth,  2  V.  &  B.  341, 
348 ;  Marquis  Townshend  r.  Stangroora, 
6  Ves.  328,  341.  Where  the  plaintifl'  had 
good  reason  to  believe  he  had  sufficient 
cause  for  bringing  his  suit,  but,  upon  the 
defendant's  answer,  it  appeared  that  such 
cause  did  not  exist,  the  plaintiff  will  not 
generally  be  held  to  pay  costs,  if  the  de- 
fendant was  in  such  a  situation  as  to  ren- 
der it  probable  that  he  was  amenable  to 
the  plaintiff  upon  equitable  principles. 
But  if  tlie  plaintiff'  knew  all  the  facts  of 
the  case  and  made  a  claim  in  Equity  which 
wa^  successfully  resisted,  he  will  be 
adjud.LCfd  to  pay  cost-.  Clark  v.  Reed,  11 
Pick   446,  per  Putnam  J. 

2  Fenton  v.  Browne,  14  Ves.  144,  150; 
Harrison  v.  Coppard,  2  Cox,  318,  320. 

8  Dommett  v.  Bedford,  3  Ves   149. 

*  Ante,  p.  1.397;  Scott  v.  Dunbar,  1 
Moll.  442;  Pierce  v.  Franks,  10  .Tur.  2-5, 
V.  (J.  K  15.;  Langlev  v.  Fisher,  9  Boav. 
90,  104;  New  Brunswick  &  Canada  Kail- 
way  Company  v.  Cunybeare,  9  H.  L.  Ca. 


711;  8  Jur.  N.  S.  575;  Luff  v.  Lord,  11 
Jur.  N.  S.  50,  L.  C;  10  id.  1248,  M.  R. ; 
see  also  Ambrose  v.  Dunniow  Union,  9 
Beav.  508,  614;  Morgan  &  Davev,  73; 
Patch  V.  Ward,  L.  R.  3  Ch.  Ap".  203; 
Clinch  I'.  Financial  Corp.,  L.  R.  5  Eq. 
450;  Straker  v.  Kwing,  34  Beav.  147;  11 
Jur.  N.  S.  127;  13  W.  R.  266,  M.  R. 

6  AVright  V.  Howard,  1  S.  &  S.  190,205; 
Thomas  v.  Phillips  H  Jur.  80,  V.  C.  K. 
B.;  Staniland  v.  Willott,  3  M'N.  &  G. 
664,  066.  682;  West  v.  Jones,  1  Sim.  N. 
S.  205,  218;  Pledge  v.  Bass,  John.  663; 
Blest  V.  Brown,  8  Jur.  N.  S.  602;  10  W. 
R.  569,  L.  C. ;  Jones  v.  Ricketts,  10  W.  R. 
576,  M  R. ;  Douglass  v.  Culverwell,  3 
Gift".  251;  8  Jur.  N.  S.  29,  34;  see  Brinker- 
hoff  V.  Landing,  4  John.  Ch.  79;  Cowdrv 
V.  Dav,  1  Seton  Dec.  (3d  Etig.  ed.)  376. 
Forniode  of  apportionment  of  the  costs,  see 
Hemingp.  Leifchild,  8  W.  R.  352,  V.  0. 
W.;  9  W.  R.  174,  L.  JJ.;  Standish  v. 
Whitwell,  14  \V.  K.  512,  V.  C.  W 

STheverv.  Tombs,  12  W.R.  512, V.CW. 
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Where  con- 
duct of  both 
parties  has 
been  repre- 
hensible : 


or  equally 
foolish. 


Where  un- 
successful 
party  had  a 
fair  case  for 
considera- 
tion as  in 
questions  of 
title. 


substantial  imputation  of  it  is  sufficient.^  Mere  exaggerations  or 
overstatements  will  not,  however,  deprive  a  successful  party  of  his 
right  to  costs  ;  '^  and  where  the  parties  have  acted  in  such  a  man- 
ner as  to  render  the  charges  of  fraud  not  unreasonable,  no  order 
will  be  made  as  to  the  costs  occasioned  thereby,^ 

Where  the  conduct  of  both  parties  has  been  equally  reprehensible, 
the  Court  will  also  abstain  from  giving  costs  in  favor  of  either 
party ;  thus,  where,  under  a  reference  to  inquire  into  a  vendor's 
title,  it  was  found  that  the  abstract  delivered  by  the  vendor  before 
the  filing  of  the  bill  was  sufficient,  but  that  the  purchaser  required 
certain  evidence  in  support  of  the  abstract,  some  of  which  was 
necessary  but  not  furnished,  and  some  not  necessary.  Lord  Eldon 
decided,  that  both  the  parties  were  in  the  wrong ;  and,  upon  the 
vendor's  bill,  he  held  that  no  costs  ought  to  be  given  on  either  side.* 
Where,  however,  the  vendor  had  failed  in  making  out  his  title, 
upon  an  objection  to  the  abstract  taken  by  the  purchaser,  but  he 
afterwards  succeeded  in  establishing  it  upon  another  ground,  the 
Court,  although  it  directed  the  performance  of  the  contract,  gave 
the  costs  to  the  purchaser.^ 

And  where  both  parties  had  been  equally  foolish,  the  one  in 
selling  and  the  other  in  buying  an  estate,  which  was  liable  to  be 
defeated  upon  a  contingency,  which  contingency  had  actually 
happened  before  the  contract  was  entered  into,  L.  C.  B.  Richards, 
although  he  set  aside  the  contract,  ordered  each  party  to  pay  his 
own  costs.® 

It  has  been  said,  that,  in  suits  for  the  specific  performance  of 
agreements  for  the  sale  or  purchase  of  estates,  the  circumstance  of 
the  title  being  bad  only  makes  a  ^^nmd  facie  case  for  costs,  which 
is  capable  of  being  rebutted  by  circumstances  ;  ^  and,  in  Staines  v. 


1  Marshall  v.  Sladden,  7  Hare,  428, 
444. 

2  Thomas  v.  Lloyd,  3  Jur.  N.  S.  288, 
V.  C.  W.;  contra,  Rawlins  v.  Wickham,  1 
GifF.  355;  4  Jur.  N.  S.  990;  3  De  G.  &  J. 
304;  5  .lur.  N.   S.  278. 

3  Griggr^  V.  Staplee,  2  De  G.  &  S.  572, 
590;  and  see  Thompson  v.  Webster,  4  De 
G.  &  J.  600;  5  Jur.  N.  S.  921;  overruling 
S.  O.  4  Drew.  628;  5  Jur.  N.  S.  668. 

4  Newall  V.  Smith,  1  J.  &  W.  263.  As 
to  costs,  in  suits  for  specific  performance, 
see  Onions  v.  Cohen,  2  H.  &  M.  354;  11 
Jur.  N.  S.  198;  Morgan  &  Davey,  177  et 
sea.  ;  and  ante,  p.  990. 

5  Fielfler  v.  Higginson,  3  V.  &  B.  142; 
and  see  Sidebothanir.  Barrington,  5  Beav. 
261. 

6  Hitchcock  V.  Giddings,  Dan.  1;  4  Pri. 
135.  If  it  should  appear  that  both  parties 
are  in  fault,  the  C"urt  will  not  give  costs 
to  either.  Clark  v.  Reed,  11  Pick.  446, 
449;  Saunders  v.  I'rost,  5  Pick.  259,  274; 
Caldwell  v.  Leiber,  7  Paige,  483;  Dorsey 


V.  Smith,  7  Harr.  &  J.  345.  So  costs  were 
allowed  to  neither  party  where  the  plaintiff 
failed  on  the  main  merits  of  his  bill,  and 
the  defendant  acted  against  good  faith  and 
in  violation  of  liis  moriil  obligations  to  the 
plaintiff.  Pinnock  r.  Clough,  10  Vt.  500. 
So,  where  the  plwintiff,  seeking  tlie  aid  of 
the  Court,  failed  to  establish  his  title,  but 
the  defendant  showed  no  better  title. 
Nicoll  V.  Huntington,  1  John.  Ch.  166. 

And  where  both  parties  are  equally  in- 
nocent, and  are  endeavoring  to  avoid  a 
loss  caused  by  a  third  person,  no  costs  will 
be  awarded  to  either  part}-  against  the 
other.  Pendleton  v.  Eaton,  3  John.  Ch. 
69.  Nor  where  both  parties  have  claimed 
what  they  were  not  entitled  to,  and  each 
has  succeeded  as  to  part  of  the  matters  in 
litigation  between  them.  Crippeii  v.  Her- 
mance,  9  Paige,  211;  Faircliild  v.  Hunt,  1 
McCtirter  (N^  J.),  376. 

■^  Edwards  v.  Harvey,  G.  Coop.  40; 
Monro  v.  Taylor,  8  Hare,  51;  Abbott  v. 
Sworder,  4  De  G.  &  S.  448,  460;  Sherwiu 


COSTS   FROM    ONE    PARTY   TO    ANOTHER.  1401 

Morris^  Lord  Elclon  remarked,  that,  as  to  the  costs  of  a  suit  in 

Equity,  although  it  was  in  many  cases  very  hard  that  they  should 

follow  the  event  of  the  cause,  yet  all  his  experience  had  persuaded 

him  that  it  was  much  to  be  wished  that  the  course  of  the  Court 

was  so  ;  but  that  certainly  it  was  not  the  present  course  of  the 

Court ;  and  that  where  there  is  a  fair  case  for  consideration,  it  was 

not  the  course  to  visit  the  j^arty  who  fails  with  costs.     In  that  case, 

his  Lordship,  although  he  held  that  the  purchaser  was  wrong  in 

resisting  a  covenant  which  he  was  bound  to  enter  into,  yet,  as  the 

Master's  opinion  had  been  the  other  way,  and  the  Judges  at  Law 

Would  not  decide  the  case  until  they  had  the  oj^inion  of  the  Court 

of  Chancery,  and  professional  men  had  differed  upon  the  question, 

it  would,  he  said,  be  too  presumptuous  in  him  to  set  such  a  value 

upon  his  own  opinion,  by  marking  the  resistance  of  the  purchaser 

with  costs ;  and,  therefore,  he  made  the  decree  without  costs.^ 

Upon  the  same  principle,  where  a  bill  was  filed  against  a  pur-  Wliere  there 

chaser  for  the  specific  performance  of  his  agreement,  and  the  ques-  co^tra^  ^ 

tion  turned  upon  a  point  of  law,  which  had  been   determined  in   decision  of 

favor  of  the  plaintiff's  view  by  the   Court  of  Exchequer,  Lord  nal. 

Rosslyn,  although  he  differed  from  the  Court  of  Exchequer,  and 

therefore  felt  himself  compelled  to  dismiss  the  plaintiff's  bill,  yet, 

as  he  could  not  make  a  purchaser  take  a  title  in  the  face  of  the 

decision  of  the  Exchequer,  he  dismissed  the  bill  without  costs.^ 

And  so,  in  'White  v.  Foljamhe,'^  Lord  Eldon  dismissed  the   bill   where  the 

without  costs  :  the  ground  of  his  judgment,  as  his  Lordship  after-  ^^g^^^ich 

wards  said,^  being,  that  the  question  was  a  pure  question  of  title,   has  raised  j. 

which  raised  very  considerable  difficulties  in  the  minds  of  those   among  the 

most  capable  of  judging  upon  such  a  subject.     And  s5,  where  the  profession. 

report  was  in  favor  of  the  plaintiff's  title,  and  exceptions  were  Where  a 

taken  to  the  report,  upon  the  hearing  of  which  the  Court  thought   ^f^t^g  "jti^^ 

the  title  too  doubtful,  an  order  was  made  dismissing  the  plaintiff's  ^'^^  ^^^"^ 

A  o  1  overruled. 

Dill,  but  Without  costs." 

Although  the  Court  will  not,  in  general,  visit  with  costs  a  party,   Secus,  where 

who  resorts  to  the  Court  in  a  doubtful  case,  yet,  if  he  is  absurd   tcenocca- 

enough  to  refuse  a  fair  offer  of  accommodation,  and  obstinately  sioned  by  the 

....        party  s  own 

persists  in  his  suit,  it  is  an  aggravation,  and  his  bill  will  be  dis-  conduct. 

V.   Shakspeare,   17   Beav.   267;    Freer  v.  he  has  made  no  tender  of  the   purchase- 
Hesse,  4  De  G  ,  M.  &  G.  495.    A  vendee  money.      And   in  Galloway  v.    Barr,    12 
entitled  to  specific  execution  of  his  con-  Ohio,  354,  it  was  held  tliat  he  is  not  en- 
tract,  is  entitled  to  costs.     Hart  v.  Brand,  titled   to   costs,  even    if  the  money  was 
1  A.  K.  Marsh.  162;  see  Dyer  v.  Potter,  2  tendered  bj'him,  unless  it  is  brpught  into 
John.  Ch.  152.      Costs  are  avvarded  on  a  Court, 
decree  correcting  a  mistake  in  a  contrnct,  i  1  V.  &  B.  8,  16. 
on  a  bill  for  tliat  purpose,  and  for  specific  ^  gee  Sugd.  V.  &  P.  649. 
performance.     Keisselbrack  t).  Livingston,  ^  Rose  ?).  Ciilland,  5  Ves.  186. 
4.Iohn.  Ch.  149.    See  Dustin  ?J.  Newcomer,  *  11  Ves.  337;  and  see  Bond  v.  Bell,  4 
8  Ohio,  49,  where  it  was  held,  that  a  ven-  Drew.  157;  3  Jur.  N.  S.  1290. 
dee,  on  obtaining  a  decree  for  si)ecific  per-  ''  See  11  Ves.  463. 
formance,  is   not  entitled  to  costs,  where  ^  Willcox  v.  BellaerSj  T.  &  R.  491,  495. 
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follow  the 
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missed  with  costs.^  And  wherever  the  doubt  has  been  occasioned 
by  the  conduct  of  the  party  himself,  the  Court  will  deprive  him  of 
his  costs,  though  he  succeeds  in  the  suit.^ 

Where  the  Court  comes  to  a  decision  upon  a  point  of  law  which 
is  contrary  to  a  foniier  decision,  either  of  this  Court,  or  of  any 
other  of  competent  jurisdiction,  it  will  generally  exonerate  the 
party  against  whom  it  decides,  from  the  payment  of  costs  to  his 
adversary  :  as  in  the  case  of  Hose  v.  Galland^  before  referred  to ;  * 
but  where  the  point  has  been  decided  before,  and  the  Court  thinks 
that  the  decision  was  correct,  it  will,  if  the  party,  against  whose 
interest  the  decision  is,  had  notice  of  the  previous  determination," 
fix  him  with  the  costs  of  the  litigation.  Thus,  where  a  bill  was 
filed  for  specific  2:)erformance,  and  the  j)urchaser  set  up  an  objection 
to  the  title  which  had  already  been  decided  in  a  former  case,  of 
which  the  purchaser  had  notice,  the  purchaser  was  decreed  to  pay 
the  costs  of  the  suit.^  And  in  suits  for  specific  performance,  it  is 
not  the  mere  failure  of  an  objection,  taken  by  the  purchaser  to  a 
title,  that  will  fix  him  with  costs :  a  purchaser  is  considered  as  en- 
titled to  take  a  fair  objection ;  and,  although  it  be  overruled,  yet 
the  Court  will  not,  on  that  ground,  give  costs  against  him.^  This, 
however,  must  always  depend  upon  the  weight  which  the  Judge 
may  think  due  to  the  objection.'' 

It  is,  however,  only  where  the  case  turns  upon  a  question  of 
law,  upon  which  the  opinion  of  the  Court  may  be  fairly  taken,  that 
the  unsuccessful  party  will  be  excused  the  payment  of  costs :  if 
there  is  a  decided  objection  to  the  case  set  up,  the  party  setting  it 
up  will  be  compelled  to  pay  them.  Thus,  where  a  vendor  sells  an 
estate,  his  tftle  to  which  is  clearly  bad,  the  Court  will  dismiss  his 
bill  with  costs ;  ®  and  this  it  will  do,  even  where  the  defect  has 
been  occasioned  by  an  accident :  as  where  the  title  deeds  were 
burnt,  after  the  contract.^    It  seems,  also,  that  if  there  is  one  sub- 


1  Per  Lord  Hardwicke,  in  Biggleston  v. 
Grubb,  2  Atk.  48. 

2-  Blunt  V.  Cumyns,  2  Ves.  S.  331. 

8  5  Ves.  186. 

■*  See  Sutton  Harbor  Improvement  Co. 
V.  Kitchens,  15  Beav.  161;  S.  C  1  De  G., 
M.  &  G.  161.  So  in  cases  of  great  novelty, 
it  is  said  that  the  Court  ought  not  to  give 
costs  to  either  part}'.  Jones  v.  Mason,  5 
Kand.  577 ;  Hoffman  v.  Skinner,  5  Paige, 
526.  And  ai'^o  in  cases  where  the  practice 
of  the  Court  on  the  subject  was  unsettled. 
Hoffman  v.  Skinner,  supra. 

5  Biscoe  ?;.  Wilks,  H  Mer.  456;  and  see 
Barton  v.  B:irton,  3  K.  &  .J.  512;  3  Jur. 
N.  S.  808,  809.  SeiiMe,  a  party  is  not 
bound  to  be  acquainted  with  a  case  which 
has  iiot.appeared  in  the  authorized  reports. 
Pigott  V    Young,  7  W.  R.  235,  V.  C.  K. 

8  Sugd.  V.  &  P.. 649;  Cox  v.  Chamber- 


Jain,  4  Ves.  631,  638;  Staines  v.  Morris,  1 
V.  &  B.  8,  14;  Sharp  v.  Roahde,  2  Rose, 
192. 

■?  Sugd.  V.  &  P.  649;  see  Burnnbv  v. 
Griffin,  3  Ves.  266,  277 ;  Bishop  of  Win- 
chester V.  Paine,  11  Ves.  194,  201;  Powell 
V.  Martyr,  8  Ves.  146,  149;  Fludyer  v. 
Cocker,  12  Ves.  25,  27 ;  Calverlev  v.  Wil- 
liams, 1  Ves.  J.  210,  213;  M'Queen  V. 
Farquhar,  11  Ves.  467,  482;  Weldall  v. 
Nixon,  17  Beav.  160,  170;  and  see  Thomas 
V.  Town.send,  16  .Jur.  736,  V.  C.  K. 

8  Playford  v.  Hoare,  3  Y.  &  J.  175. 

9  Bryant  v.  Busk,  4  Russ.  1,  5.  In  that 
case,  the  Court  seemed  inclined  to  make 
an  order,  th^t  the  pl;unti(V  should  concur 
with  the  defendant  in  giving  iin  order  to 
the  auctioneer  to  return  the  deposit  paid 
bv  the  defendant,  at  the  sale  of  the  estate. 
lb.  6. 
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staiitial  objection  to  the  plaintiff's  case,  which  prevails,  the  circum- 
stance that  the  defendant  has  taken  others  which  have  failed,  will 
not  relieve  the  plaintiff  from  his  costs.  Thus,  where  a  purchaser 
obtained  an  issue  upon  a  question  of  pedigree,  in  which  the  vendor 
failed  in  establishing  his  title,  the  bill  was  dismissed  with  costs,  al- 
though the  piu'chaser  had  taken  several  objections,  and  had  only 
succeeded  in  the  one  relating  to  the  pedigree  :  the  Court  observing, 
that,  although  the  objections  were  overruled,  they  might  have  been 
very  properly  made,  though  an  answer  was  given  to  them,  or  they 
were  removed,^ 

The  rule  upon  this  subject  formerly  was,  that,  if  a  purchaser 
made  the  suit  necessary  by  a  frivolous  objection  to  the  title,  he 
must  bear  the  costs  which  he  had  improperly  occasioned ;  but  if 
he  stated  a  serious  objection,  as  to  which  it  was  reasonable  that  he 
should  have  the  title  fortified  by  the  opinion  of  the  Court,  the 
Court  would  not  compel  him  to  pay  costs,  although  the  objection 
failed.^  The  principle  was  the  same  with  respect  to  the  purchaser's 
suggestion  of  doubt  as  to  matters  of  fact.  The  present  practice, 
however,  is  generally  to  make  the  costs  follow  the  result.^ 

If  the  Court  thinks  an  objection  groundless,  although  it  is  sup- 
ported by  the  opinion  of  counsel  upon  which  the  purchaser  has 
acted,  yet  the  party  taking  it  will  be  compelled  to  pay  the  costs : 
for  the  Court  cannot  allow  the  mistaken  advice  of  a  third  person 
to  operate,  to  the  disadvantage  of  the  party  who  is  clearly  in  the 
right.^ 

And  where  one  of  the  objections  of  a  purchaser  to  a  title  arose 
from  the  circumstance,  that,  on  an  abstract  which  had  been  made 
use  of  on  a  former  occasion,  a  certain  observation  aj^peared,  imply- 
ing a  doubt  whether  a  title  could  be  made  unless  a  particular 
appointment  should  be  executed,  and  suggesting  certain  possi- 
bilities and  probabilities  which,  if  true,  would  render  the  title 
objectionable,  Lord  Eldon,  being  of  opinion  that  a  good  title  was 
made,  said,  that  he  should  very  reluctantly  lay  down  that  a  notice 
from  opinions  in  an  abstract,  or  any  thing  that  appears  upon  a 
deed,  that  there  may  by  any  possibility  be  reason  to  suspect  (what 
he  could  not  know,  and  might  not  be  true)  that  the  title  Avas  bad, 
was  such  a  notice  as  would  affect  the  purchaser,  and  that,  if  the 
objection  was  no  more  than  a  question  of  title,  he  should  act  hardly 
by  the  purchaser  by  not  giving  the  title  the  credit  of  making  him 
pay  the  costs :  "  for  it  would  help  the  title."  ^ 


Ch.  XXXI. 


even  though 
other  objec- 
tions ai'e 
taken,  which 
fail. 


Principle,  in 
the  case  of 
bills  for 
specific  per- 
formance. 


1  Edwards  v.  Harvey,  G.  Coop.  40 ;  see 
Townsend  v.  Champernowne,  3  Y.  &  C. 
Ex.  505,  527. 

2  Thorpe  v.  Freer,  4  Mad.  466;  see  also 
Aislabie,  v.  Rice,  3  Mad  256,  260. 

8  Carver  t).  Richards,  6  Jur.  N.  S.  667, 
M.  R. ;  see,  however,   Maiden  v.  Fyson, 


9  Beav.  347 ;  Sugd.  V.  &  P.  646 ;  Lawes  v. 
Gibson,  L.  R.  1  Eq.  135,  139;  11  Jur.  N. 
S.  873,  V.  C.  S. 

4  Malinc;  v.  Hill,  1   Cox,  186;  see  also 
Vancouver  v.  Bliss,  11  Ves.  458,  46€. 

5  M'Queen  v.  Farquhar,  11    Ves.  467, 
482. 


Opinion  of 
counsel  will 
not  prevent 
consequences 
of  a  ground- 
less objec- 
tion: 


nor  the  sug- 
gestion of 
unfounded 
doubts  in  an 
old  abstract. 
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In  most  of  the  cases  before  stated,  the  Court,  in  withholding 
the  costs  of  the  suit  from  the  successful  party,  has  been  influenced 
by  his  conduct  with  reference  to  the  suit  or  the  subject-matter  of 
it.  There  are,  however,  many  cases  in  which  the  Court,  without 
any  reference  to  the  good  or  bad  conduct  of  any  party,  has  re- 
frained fi-om  awarding  costs  to  be  paid  by  the  unsuccessful  party, 
solely  from  consideration  of  the  peculiar  hardship  of  the  individual 
case ;  it  is,  however,  useless  to  state  them  fiilly,  since  they  involve 
no  general  principle.-^ 

As  a  general  rule,  no  order  is  made  as  to  costs,  in  the  case  of  a 
suit  between  husband  and  wife  ;  ^  and  where  a  husband  and  wife, 
although  living  apart  from  each  other,  severed  in  their  defence, 
and  appeared  by  different  solicitors,  only  one  set  of  costs  was 
allowed  between  them.^ 

Where  a  suit  for  specific  performance  is  rendered  necessary  by 
the  act  of  God :  such  as  the  lunacy  of  the  vendor,  or  his  d}ing 
intestate,  the  decree  is  generally  made  without  costs ;  *  but  where, 
after  the  contract  for  sale,  the  vendor  makes  a  strict  settlement 
of  the  property,^  or  devises  it,  so  that  it  becomes  vested  in  infants, 
his  estate  must  bear  the  costs  of  the  suit.® 

In  the  cases  in  which  Courts  of  Law  have  assumed  a  concurrent 
jurisdiction  with  Courts  of  Equity,  but  the  latter  have  not  relin- 
quished their  jurisdiction  over  the  subject,  the  Court  of  Chancery 
will  not  compel  the  party  Avho  seeks  relief  under  its  juiisdiction  to 
pay  the  costs  of  his  proceeding.  Thus,  where  a  biU  was  filed  by 
one  partner  against  another,  to  enforce  contribution,  and  the  Court 
allowed  the  case  to  stand  over,  in  order  that  an  action  might  be 
tried  at  Law,  which  was  decided  against  the  plaintiff,  the  Court, 
although  it  dismissed  the  bill,  did  so  without  costs :  being  of  opin- 
ion that,  although  the  question  was  more  proper  to  be  tried  at 
Law,  the  plaintiff  was  very  well  justified  in  coming  for  a  contribu- 
tion ;  for  certainly  the  Court  of  Chancery  had  never  given  up  its 
jurisdiction.'' 

On  the  other  hand,  in  the  cases  in  which,  after  a  bill  dismissed, 
the  plaintiff  would  have  had  a  right  to  try  the  question  over  again 


1  See  Shales  v.  Barrington,  1  P.  Wms. 
481 ;  Drybutter  v.  Bartholomew,  2  P.  Wms. 
127 ;  Coppin  v.  Coppin,  ib  291,  297 ;  Forbes 
V.  Tavlor,  1  Ves.  J.  99 ;  Brodie  v.  St.  Paul, 
ib.  326,334;  Mosely  «.  Virgin,  3  Ves.  184, 
187;  Dickenson  jj.  Lockyer,  4  Ves.  36,  45 ; 
Everett  v.  Buckhouse,  10  Ves.  94, 101. 

2  Van'^itta^t  v.  Vansittavt,  4  K.  &  J.  62; 
see,  however,  S.  C.  2  De  G.  &  J.  249,258; 
Walrond  v.  Walrond,  .John.  18;  4  Jur.  N. 
S.  1099;  Re  Wills,  3  X.  R.  107,  V.  C.  W. ; 
Rotherham  v.  Battson,  2  Sm.  &  G.  Ap. 
8;  and-see  Morgan  &  Davey,  260. 

3  Garej'  v.  Whittingham,  5  Beav.  268, 
270;  6  Jur.  545;  afile,  pp.  729,  730. 


4  Cresswell  v.  Haines,  8  Jur.  N.  S.  208; 
10  W.  R.  121.  V.  C.  W.;  Hiinson  v.  Lake, 
2  Y.  &  C.  C.  C.  328;  Hinder  v.  Streeten, 
10  Hare,  18;  Purser  v.  D-.'.rhv.  4  K.  &  J. 
44;  Scott  V.  Scott,  11  W.  R.  7"66,  V.  C-  K. ; 
see  11  .Jur.  N.  S.  480;  Barker  v.  Venables, 
ibid.  ;  13  W.  R.  803,  V.  C.  W.;  and  see 
Morgan  &  Davey,  186;  Hall  v.  Bushill, 
1  W.  X.  92;  12  Jiir.  X.  S.  243,  .M.  R. 

5  Wortham  v.  Lord  Uacre,  2  K.  &  J. 
437. 

6  Per  V.  C.  Wood,  in  Purser  v.  Darby, 
nbi  snp.  ;  Sanderson  v.  Chad  wick,  2  N.  R. 
414,  V.  C.  S. 

7  Wright  V.  Hunter,  5  Ves.  792,  794. 
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at  Law,  the  Court,  for  the  purpose  of  putting  an  end  to  litigation, 
has  frequently  dismissed  tlie  bill  without  costs,  upon  the  plaintiff's 
waiving  his  right  to  try  the  question  at  Law :  a  rule  which  has 
been  usefully  applied  to  suits  for  specific  performance,^ 

The  general  rule  of  the  Court  is,  that  the  successful  party,  al- 
though he  may,  as  w^e  have  seen,  be  deprived  of  his  costs,  never 
pays  them.  Thus,  it  Avas  held,  in  Leiois  v.  Loxham^  that  when  a 
bill  is  dismissed,  it  is  against  the  principle  of  the  Court  to  order 
the  defendant  to  pay  the  plaintiff  his  costs.  The  case  was  ordered 
to  stand  over,  in  order  to  enable  the  plaintiff's  counsel  to  search 
for  precedents  the  other  way ;  but  he  did  not  produce  any.  It 
seems,  however,  from  a  note  of  the  learned  reporter,  that  in  a  case 
before  Sir  Thomas  Plumer  V.  C,  his  Honor  doubted,  and  seemed 
to  think  that  a  bill  might  be  dismissed,  and  the  defendant  at  the 
same  time  made  to  pay  the  costs.^ 

Where  it  is  necessary  that  a  bill  should  be  filed  by  some  person, 
the  Court  may  order  the  costs  to  be  paid  out  of  the  fund,  although 
the  bill  is  dismissed ;  ^  and  if,  through  the  exertions  of  a  plain- 
tiff, the  Coiirt  is  enabled  to  distribute  a  fund,  or  if  it  makes  a  dec- 
laration of  rights  necessary  for  its  administration,  there,  although 
the  plaintiff  may  fail  in  his  claim,  the  Court  wall  not  permit  the  other 
parties  to  carry  off  the  fruit  of  his  exertions,  without  defraying 
his  costs  out  of  the  fund.® 

There  are  also  some  cases  in  which  the  successful  party  has, 
under  peculiar  circumstances,  been  made  to  pay  the  costs :  thus, 
where  the  bill  was  filed  for  specific  performance  of  an  agreement 
to  renew  a  lease,  and  the  agreement  proved  by  one  witness  was 
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1  Harnett  v.  Yiel.iing,2  Sch.  &  Lef.  560; 
see  also  Lawrenson  v.  Butler,  1  Sch.  & 
Lef.  IM,  21;  Buxton  v.  Lister,  3  Atk.  383, 
387;  Underwood  «.  Hitlicox,  1  Ves.  S.  279; 
Lemaii  v.  Alie,  Amb.  163;  Attorney-Gen- 
eral V.  Owen.  10  Ves.  555,  561. 

2  3  Mer.  429 ;  see  also  Wykham  v.  Wyk- 
ham,  18  Ves.  395,  423;  Attorney-General 
V.  Oglender,  1  Ves.  J.  246 ;  Cootli  v.  Jack- 
son, 6  Ves.  41;  Dixon  v.  I'arker,  2  Ves.  S. 
219,  223;  Tidwell  v.  Ariel,  3  Mad.  403,  409; 
Dufaur  v.  Sigel,  4  De  G.,  M.  &  G.  520, 525. 

8  Springfield  v.  Olletr,  cited  3  Mer.  430, 
n.  Indeed,  it  appears,  from  the  same 
note,  that,  according  to  the  decree  in 
Lewis  V.  Loxhara,  Keg.  Lib.  1816,  B.  1059, 
the  defendant  was  ordered  to  pay  to  the 
pl'.iintift'  liis  costs  of  a  second  reference  as 
to  title.  :ind  of  the  report  thereon,  but  not 
of  the  formi-r  proceedmgs.  In  Brooks  v. 
Byam,  2  Story,  554,  it  was  remarked 
by  Mr.  Justice  Srory,  "In  the  ordinary 
course  of  practice,  if  a  bill  be  dismissed, 
the  most  that  is  done  is,  in  proper  cases, 
to  dismiss  the  bill  without  costs  to  the  de- 
fendant. I  do  not  say  that  a  c;ise  may  not 
be  put,  in  which  the  Court  might  go  fur- 


ther, and  allow  costs  to  the  plaintiff,  even 
upon  the  dismissal.  But  it  must  be  a  very 
extraordinary^  case;  such,  for  example,  as 
where  the  defendant  has,  by  his  own  fraud, 
in  misrepresenting  himself  to  be  the  prop- 
er and  sole  party  to  be  sued,  as  executor, 
or  heir,  or  devisee,  induced,  nay,  invited, 
the  plaintiff  to  bring  the  suit,  and  then  has 
put  in  a  plea,  and  established  the  fact  that 
he  is  not  executor,  or  heir,  or  devisee."  — 
"  But  on  this,  I  give  no  opinion.  The 
present  is  not  such  a  case."  See  Sutton 
Harbor  Improvement  Co.  v.  Hitchens, 
15  Beav.  161. 

*  Cranch  v.  Brissett,  cited  in  Wheldale 
V.  Partridge,  5  Ves.  398;  Thomason  v. 
Moses,  5  Beav.  77,  81 ;  6  Jur.  403;  Hay  v. 
Bowen,  5  Beav.  610,  615;  Lj-nn  v.  Beaver, 
T.  &  R.  63,  69;  Windham  v.  Graham, 
1  Russ.  331,  347;  Boreham  v.  Bignall, 
b  Hare,  131 ;  Merlin  i'.  Blagrave,  25  Beav. 
125 ;  and  see  Westcott  v.  Culliford,  3  Hare, 
274;  8  Jur.  166;  Lee  v.  Delane,  4  De  G.  & 
S.  1,  6;  14  Jur.  861;  Morgan  &  Davey, 
67. 

5  WedgT\ood  V.  Adams,  8  Beav.  103, 
105. 
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different  fi-om  that  stated  in  the  bill,  whilst  the  defendants,  by  their 
answer,  set  forth  an  agreement  different  both  from  that  proved  and 
that  set  up  by  the  bill,  specific  performance  was  decreed  according 
to  the.  agreement  stated  in  the  answer,  with  costs  against  the 
plaintiff.^  And  where,  at  the  suit  of  the  grantee,  an  annuity,  in 
the  payment  of  which  no  default  had  been  made,  was  declared 
charged  on  the  real  estate  of  the  grantor,  the  plaintiff  was  ordered 
to  pay  the  costs  of  the  suit.'^ 

Another  instance  of  departure  from  the  rule,  that  the  successful 
party  is  to  pay  no  costs,  may  be  found  in  the  case  of  a  cestui  que 
trust  making  his  trustee  a  defendant,  to  a  suit  instituted  by  him 
against  a  third  party :  in  that  case,  the  cestui  que  trust,  although 
he  obtains  a  decree  against  his  trustee,  must  pay  his  costs,  unless 
the  trustee  has  been  applied  to,  to  join  in  the  suit  as  co-plaintiff, 
and  'has  refused.^ .  The  proper  course  to  be  pursued,  by  a  catui 
que  trust  who  intends  to  file  a  bill  against  a  stranger  relative  to 
the  trust  property,  is  to  apply  to  the  trustee  to  become  a  co-plain- 
tiff; indemnifying  him  against  costs ;  and  then,  if  he  refuses,  he 
must  bear  his  own  costs  as  a  defendant.^ 

If  a  suit  is  occasioned  by  the  misconduct  or  obstinacy  of  a  trus- 
tee, he  may  be  compelled  to  pay  the  whole  costs  of  it.  Thus, 
where  a  bill  for  specific  performance  of  an  agreement  was  made 
necessary  by  a  trustee  refusing  to  join  in  the  conveyance.  Lord 
Thurlow  was  of  opinion  that  the  trustee  ought  to  pay  all  the  costs 
of  the  suit,  and  accordingly  directed  the  plaintiff  to  pay  to  the 
other  defendants  all  their  costs  of  the  suit,  and  recover  them  over, 
together  with  his  own  costs,  from  the  defendant  the  trustee.^ 

In  the  case  last  referred  to,  the  Registrar  appears  to  have 
doubted  whether,  according  to  the  practice  of  the  Court,  the 
plaintiff,  having  been  successful  against  the  other  defendants, 
and  obtained  against  them  a  decree  for  specific  performance, 
could,  in  point  of  form,  be  ordered  to  pay  them  their  costs ;  but 
the  Lord  Chancellor  thought  that  the  decree  was  correct,  accord- 
ing to  the  course  of  the  Court.  In  fact,  under  ordinary  circum- 
stances, no  other  method  exists,  by  which  a  defendant,  who  has  by 
his  conduct  occasioned  the  suit,  can  be  made  to  pay  the  whole 
costs  of  it :  for  the  delinquent  defendant  cannot  be  decreed  to  pay 
the  costs  of  a  co-defendant  to  that  defendant   himself,   as  that 


1  Mortimer  v.  Orchard,  2  Ves.  J.  243; 
see  observation^oii  this  case  in  Beames  on 
Costs,  p.  112;  see  also  l^M wards  Wood  ». 
Marjoribanks,  3  De  G.  &  J.  329;  5  .Tur.  N. 
S.  181:  Affd.  7  H.  L.  Ca.  806;  6  .Jur.  X. 
S.  1167.  So  where  a  purchaser  brings  his 
bill  for  a  conveyance  of  land,  wlien  he 
ought  to  have  tendered,  but  has  failed  to 
tender  the  purchase-money,  he  will  be  en- 
titled to  a  conveyance  on  the  payment  of 


the  purchase-monej',  but  he  will  be  de- 
creed to  pay  all  costs.  Lee  v.  Bicklev, 
6  Litt.  290. 

2  Norman  v.  Johnson,  29  Beav.  77;  6 
.Tur.  N.  S.  905;  Burrell  v.  Delavatite,  30 
Beav.  550;  8  ,Jur.  N.  S.  205. 

3  Reade  v.  Sparkes,  1  Moll.  8. 

4  Ibid  ;  and  see  Pakiugton  v.  Benbow, 
5  W.  R.  67(t,  V.  C.  W. 

6  Jones  u.  Lewis,  1  Cox,  199. 
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would  in  effect  be  a  deci-ee  between  co-defendants.  The  only- 
method,  therefore,  of  effecting  the  object  of  compelling  the  de- 
linquent defendant  to  pay  the  costs  of  the  other  defendant,  is  to 
order  the  plaintiff  to  pay  them,  and  then  to  permit  him  to  receive 
them  again  from  the  defendant,  whose  delinquency  has  given  rise 
to  the  litigation.^  In  suits,  however,  in  which  the  Attorney- 
General  is  plaintiff,-  and  in  interpleader  suits,  costs  may  be  ordered 
to  be  paid  by  one  defendant  to  another.^ 

Where  a  defendant  has  the  same  interest  as  the  plaintiff,  but 
disapproves  of  the  suit,  he  sliould  distinctly  rej^udiate  it :  if  he 
does  not  do  so,  the  bill  may,  in  the  event  of  the  plaintiff  not  suc- 
ceeding, be  dismissed  without  costs  as  against  him.* 

In  deciding  the  question  of  costs,  the  Court  will  frequently 
apportion  them,  so  as  to  cause  the  costs  of  one  part  of  the  suit  to 
fall  upon  one  party,  and  those  of  another  part  to  fall  upon  the 
other  party.^  Thus  where  a  plaintiff  claims  several  matters  by  his 
bill,  and  succeeds  in  estal)lishing  his  right  to  a  portion  only  of 
what  he  so  claims,  the  Court  will  sometimes  grant  him  a  decree 
for  that  part  of  his  case  in  which  he  is  successful,  with  costs  to  be 
paid  by  the  defendant ;  and  dismiss  the  remainder  of  his  bill  with 
costs,  to  be  paid  by  himself^  So  also,  where  there  are  several 
issues,  and  some  are  found  for  the  plaintiff  and  others  for  the 
defendant,  the  parties  may  be  allowed  costs  on  issues  found  in 
their  favor,  and  must  pay  on  those  against  them.'' 

In  tithe  suits  where  there  are  several  defences,  the  Court  will 
apportion  the  costs  between  the  defendants ;  but  if  there  is  a  com- 
mon defence,  they  must  be  paid  by  the  defendants  generally.* 

Sometimes,  where  no  part  of  the  bill  is  dismissed,  but  a  decree 
is  made  upon  the  whole  of  it,  the  Court  will  order  the  costs  of  the 
suit,  up  to  a  certain  period,  to  be  borne  by  one  party,  and  the 
remainder  by  another.  Thus,  in  suits  for  specific  performance, 
where  a  vendor  does  not  deliver  a  complete  abstract  or  make  out 
his  title  until  after  the  bill  is  filed,  he  will  be  liable  to  pay  the 

1  See  Weymouth  v.  Bover,  1  Ves.  J. 
416,  426;  Parkes  v.  White,  11  Ves.  209, 
238;  Phillips  t).  Davies,  7  Jur.  52,  M.  R. ; 
Man  V.  Ricketts,  7  Beav.  93,  104;  Popple 
V.  Henson,  5  De  G.  &  S.  318.  For  lorm 
of  order,  see  Seton,  86,  No.  3. 

'^  Attorney-General  v.  Corporation  of 
Chester,  14  Beav.  338. 

3  Seton,  967;  and  see  post,  Chap. 
XXXIV.  §  3,  Bills  of  Interpleadtr. 

4  Winthiop  V.  Murray,  14  Jur.  302,  304. 
The  report  of  S.  C.,  in  8  Hare,  214,  incor- 
rectly states  that  the  bill  was  dismissed 
with  costs. 

5  1  Seton  Dec.  (3d  Eng.  ed.)  94,  95,  96; 
Piatt  V.  Squire,  5  Cush.  551;  Jones  v. 
Morehead,  3  B.  Mon.  377.  Where  the 
main  question  in  a  bill  is  decided  against 
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the  plaintiff,  though  he  succeed  in  ob- 
taining a  decree,  the  defendant  is  entitled 
to  his  costs  up  to  the  time  of  the  decision 
of  the  main  question.  M'Connell  v. 
M'Counell,  11  Vt.  290. 

6  Freece  v.  Scale,  3  Jur.  N.  S.  711,  V. 
C.  W.;  Clinan  v.  Cooke,  1  Sch.  &  Lef. 
22,  43.  For  form  of  order  see  Seton, 
1133 ;  and  see  ib.  88,  89,  94. 

■^  Prevost  V.  Benett,  2  Pri.  272;  see 
Thomns  v.  Fred.  Co.  School,  9  Gill  &  J. 
115;  Dupont  v.  Johnson,  1  Bailey  Eq. 
279.  Where  the  wiiole  merits  of  the  suit 
are  decided  against  one  party,  he  will  not 
be  entitled  to  costs  ot  an  issue  out  of  the 
Court,  decided  in  his  favor.  Stewart  v. 
Famler,  1  Harp.  Ch.  261. 

8  Esdaile  v.  Peacock,  Johns.  216. 
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costs  of  the  suit,  up  to  the  time  when  he  showed  a  good  title.^ 
And  so,  where  the  vendor  established  his  title  after  a  contest, 
upon  a  different  ground  from  that  in  the  abstract  delivered,  the 
Court  decreed  the  costs  of  the  inquiries  as  to  the  title,  to  be  paid 
by  the  vendor;-  but  if  new  objections  are  taken,  after  the  institu- 
tion of  the  suit,  the  Court  does  not  necessarily  make  the  vendor 
pay  the  costs  of  the  suit,  up  to  the  time  of  their  removal.^ 

In  matters  of  account,  also,  the  Court  will  frequently  apportion 
the  costs  between  the  plaintiff  and  defendant.*  Thus,  where  a 
plaintiff  took  a  decree  for  an  account  against  an  executor,  who 
had  in  his  answer  stated  an  account,  which  was  found  to  be  cor- 
rect, the  Court  gave  the  costs  of  the  suit  up  to  the  decree  to  the 
plaintiff,  and  the  costs  of  the  subsequent  proceedings  to  the  defend- 
ant: the  reason  of  the  distinction,  apparently,  being,  that  the 
executor  had,  before  the  bill  was  filed,  been  applied  to  for  an 
account,  but  gave  none,^  and  so  had  rendered  the  suit  necessary ; 
but  it  was  at  the  plaintiff's  own  risk  that  he  proceeded  with  it, 
after  the  defendant  had  rendered  a  correct  account  by  his  answer. 
And  where  one  of  several  residuary  legatees  carried  on  the  suit 
against  the  wish  of  the  others,  after  correct  accounts  had  been 
rendered,  the  Court  ordered  all  the  costs  subsequent  to  the  hearing 
to  be  borne  by  his  share.^ 

In  like  manner,  where  a  bill  is  totally  dismissed,  the  Court  will 
sometimes  apportion  the  costs  to  be  paid  by  the  plaintiff.  Thus, 
in  Bruce  v.  Bainhridge!^  where  a  bill  was  filed  by  a  seller,  for 
specific  performance  of  the  contract  for  sale,  and  the  Master's 
report  was  in  favor  of  the  title,  a  case  was  sent  to  the  Coui-t  of 
Common  Pleas ;  and  the  certificate  being  against  the  title,  the  bill 
was  dismissed  with  costs,  only  from  the  date  of  the  Master's 
re2)ort. 

Where  costs  are  payable  and  receivable  by  the  same  party,  the 
Court  will,  on  motion,  du-ect  them  to  be  set  off  one  against  the 
other ;  ^  and  where,  in  a  cause,  the  costs  are  apportioned  between 


1  Antt,  p.  990;  Sugd.  V.  &  P.  648; 
Townsend  v.  Cliampernowne,  3  Y.  &  C 
Ex.  503,527;  Harford  «.  Furrier,  1  Mad. 
532,  538;  Seton,  616;  Wilson  v.  Allen,  1 
J.  &  W.  611,  624;  Wynn  v.    Morgiui,  7 

Ves.  202,  206;  v.  Collinge,   3  V.  & 

B.  143,  n.;  Lewin  i".  Guest,  1  Russ.  325, 
328;  Wilkinson  v.  Hartley,  15  Beav.  183, 
188;  Wilson  v.  William*,  3  Jur.  N.  S. 
810,  V.  C.  W. ;  Grove  v.  Bastard,  1  De  G., 
M.  &  G.  69,  79;  Often  v.  Harman,  6  Jur. 
N.  S.  487;  8  W.  R.  129,  L.  J.I.;  Winne 
V.  Reynolds,  6  Paige,  407 ;  Piatt  v.  Squire, 
5  Cus"h.  551. 

2  Fielder  v.  Higginson,  3  V.  &  B.  142; 
see,  however,  Carrodus  v.  Sharp,  20  Beav. 
56. 


3  Scoones  v.  Morrell,  1  Beav.  251,  258; 
Sidebotbam  v.  Barriiigton,  5  Be  iv.  261 ; 
Freer  v.  Hesse,  4  De  G.,  M.  &  G.  495,  505; 
Bridges  v.  Longman,  24  Beav.  27. 

*  See  Burnham  v.  Ualling,  1  C.  E. 
Green  (N  J.),  310. 

5  Anoi).,  4  Mad.  273;  and  see  Beames 
on  Costs,  7. 

6  Thompson  v.  Clive,  11  Beav.  475, 
480. 

7  Sugd.  V.  &  P.  648. 

8  Cattell  V.  Sim-ns,  6  Beav.  304,  308; 
Br3-an  v.  Metropolitan  Saloon  Omnitms 
Company,  4  Drew.  546.  There  is  no  set- 
off where  the  parties  to  the  proceeding 
are  not  the  same.  Jeimerw.  Morris,  11  W. 
R.  943,  V.  C.  K. 
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the  plaintiffs  and  the  defendants,  the  Court  will  generally  so 
arrange  them,  that  they  may  be  set  off  one  against  the  other,  and 
that  the  balance  only  shall  be  paid  by  the  party  from  whom,  upon 
setting  off  such  costs,  it  shall  appear  to  be  due.^  The  Court  will, 
also,  where  there  are  sums  of  money  to  be  j^aid,  as  well  as  costs, 
arrange  the  demands  of  each,  so  as  to  do  justice  to  all.^  Thus,  in 
Fell  V.  iMtioidge^  where  the  costs  of  the  suit  were  thrown  upon 
a  trustee,  on  the  ground  of  fraud,  Lord  Hardwicke  allowed  him  to 
set  off  those  costs  against  the  premiums  and  other  charges  he  had 
been  at  in  obtaining  a  joolicy  of  insurance. 

So,  in  a  suit  for  the  administration  of  assets,  in  which,  according 
to  the  common  course  of  the  Court,  all  the  parties  are  entitled  to 
have  their  costs  out  of  the  fund,  a  party  who  is  a  debtor  to  the 
estate,  is  not  allowed  to  receive  payment  of  them,  whilst  his  debt 
remains  unsatisfied ;  but  the  costs  due  to  him  will  be  ordered  to  be 
set  off,  pro  tanto,  against  the  debt  due  from  him.*  And  where  a 
bill  Avas  dismissed  with  costs,  so  far  as  it  sought  to  charge  the 
separate  estate  of  a  married  woman,  who  had  not  separately  de- 
fended the  suit,  such  costs  were  ordered  to  be  set  off  against  an 
amount  found  due  from  her  husband.^ 

It  is  not  the  practice  of  the  Court  to  set  off  costs  of  one  suit, 
against  the  costs,  or  costs  and  duty,  due  to  the  party  to  j^ay  them 
from  the  person  who  is  to  receive  them  in  another :  ^  unless  the 
two  suits  are  consolidated,  so  that  one  order  can  be  made  in  both ; '' 
and  defendants  who  have  been  dismissed,  and  to  whom  costs  are 
due  from  the  plaintiff,  have  no  lien  for  them  on  a  fund  in  Court 
belonging  to  him.* 

Where  a  party  is  entitled  to  his  costs,  but  it  has  not  been  de- 
cided who  ought  ultimately  to  bear  them,  payment  is  often  directed 
to  be  made  out  of  a  fund  in  Court,  or  by  one  of  the  parties  to  the 
proceedings,  "  witliout  prejudice  to  the  question  how  the  same  are 
ultimately  to  be  borne."  ^  The  absence,  however,  of  these  words, 
or  words  of  a  like  meaning,  from  an  order  directing  payment  of 


Costs  due  to 
a  debtor  to 
the  estate, 
set  oft'  against 
his  debt. 


Costs  in  one 
suit  set  off" 
against  costs 
in  another 
suit. 


Direction  to 
pay  costs, 
without  prej- 
udice. 


1  See,  for  forms  of  orders,  Seton,  88,  89; 
and  see  ib.  95;  I'aylor  v.  Popham,  15  Ves. 
72.  Upon  exceptions  to  a  Master's  report, 
each  piirty  is  entitled  to  the  costs  of  the 
hearing,  as  to  the  exceptions  decided  in 
his  favor;  which  costs  may  be  set  off 
against  each  other.  Richards  v.  Barlow, 
1  Paige,  323.  Thus,  wliere  pait  of  tlie 
exceptions  are  allowed,  and  the  rest  dis- 
allowed, the  costs  to  which  the  respective 
parties  sue  entitled  may  be  set  oif,  or  a 
proportionate  share  of  the  costs  only  may 
be  allowed  to  the  party  who  succeeds  as 
to  a  majority  of  the  exceptions.  Norton 
V.  Woods,  5  Paif;e,  260;  see  Simpson  v. 
Brewster,  9  Paige,  245. 

2  Taylor  v.  Topliam,  uhi  sup.;  see  Bat- 
tle V.  Griffin,  5  Pick.  167. 


3  Barnard,  319. 

■*  Harmer  v.  Harris,  1  Russ.  155,  157; 
Nicholson  v.  Norton,  7  Heav.  67;  Hol- 
wortliy  V.  Allen,  2  Bro.  C.  C.  17;  1  Cox, 
202;  and  see  as  to  setting  oft'  costs  of 
bankrupt  executor,  debtor  to  estate,  Sam- 
uel V.  Jones,  2  Hare,  246;  Cotton  v.  Clark, 
16  Beav.  134;  16  Jiir.  i579. 

''  \\'right  V.  Chard,  4  Drew.  702. 

6  Wright  V.  Mudie,  1  S.  &  S.  266;  Col- 
lett  V.  Preston.  15  Beav.  458. 

'  Budge  V.  Jiudpre,  12  Beav.  385. 

8  Miller  V.  Pridden,  3  Jiir.  N.  S.  78,  V. 
C.  K.  But  stmbic,  if  the  order  is  regis- 
tered, a  charging  and  stop  order  may  be 
m'lde.     Wells  v.  Gibbs,  22  Beav.  2U4. 

9  Seton,  87,  93. 
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§3. 


Application 
for  costs 
should  be 
made  at  the 
hearing. 


If  not  other- 
wise directed, 
costs  are 
taxed  as 
between 
party  and 
party. 


To  whom 
costs  made 
payable. 

Direction  to 
pay  costs  of 
all  parties, 
only  includes 
parties  to  the 
record. 


costs  out  of  a  fund  in  Court,  does  not  necessarily  imply  that  the 
Court  has  decided  that  the  fund  out  of  which  the  costs  are  paid 
is  that  which  must  ultimately  bear  them ;  and  costs  paid  out  of  a 
fund,  under  an  order  from  which  those  words  are  omitted,  may  be 
directed  to  be  recouped  out  of  another  fund  which  is  primarily 
liable  for  that  purpose.^  If  the  party  ordered  to  pay  the  costs 
without  prejudice,  in  the  manner  before  described,  neglects,  at  the 
proper  time,  to  apply  with  respect  to  such  costs,  he  will  not  be 
allowed  to  reopen  the  question  afterwards.^ 

Where  a  party  is  entitled  to  costs,  he  should  take  care  and 
apply  for  them  at  the  hearing,  or  at  any  rate  before  the  decree  has 
been  passed:  as,  after  a  decree  has  been  passed,  the  Court  will 
not  give  the  costs  of  the  suit  to  a  jjarty,  although  he  was  a  mere 
trustee,  and  as  such  would  have  been  entitled  to  them  as  a  matter 
of  course,  if  asked  for  at  the  hearing.^ 

When  costs  are  ordered  to  be  taxed  simply,  it  means  as  between 
party  and  party.  If  the  costs  are  to  be  taxed  as  between  solicitor 
and  client,  or  if  any  costs,  charges,  and  expenses,  not  strictly  costs 
of  suit,  are  to  be  allowed  on  the  taxation,  or  any  variation  from  a 
taxation  as  between  party  and  party,  is  to  be  allowed,  it  should  be 
expressed  in  the  decree.* 

Where  costs  are  payable  out  of  a  fund  in  Court,  they  are  ordered 
to  be  paid  to  the  soUcitor  of  the  party ;  but  in  other  cases,  they 
are  always  ordered  to  be  paid  to  the  parties  themselves.^ 

Where  it  is  intended  that  the  costs  of  persons  appearing  at  the 
hearing  who  are  not  parties  to  the  record  should  be  paid,  their 
names  must  be  specifically  mentioned  in  the  order  :  for  a  direction 
to  pay  the  costs  of  all  parties,  only  includes  the  costs  of  the  per- 
sons parties  to  the  record. 


Section  III. —  Costs  out  of  the  Fund. 


In  what  cases 
payment  of 
costs  will  be 
ordered  out 
of  the  fund. 


In  the  last  section,  some  of  the  principles  have  been  pointed  out 
by  which  the  Court  is  governed  in  awarding  the  costs  of  a  suit, 
in  cases  in  which,  the  subject  of  litigation  not  being  a  fund  or 
estate  under  the  administration  of  the  Court,  the  costs  must 
necessarily  be  paid  by  one  party  to  another.  It  is  now  proposed 
to  consider  those  cases  in  which  an  estate,  whether  real  or  per- 
sonal, being  the  subject  of  litigation,  the  Court  will  order  the  costs 


1  Sbeppard  v.  Sheppard,  33  Beav.  129, 
130. 

2  Whalley  v.  Ramadge,  8  L.  T.  N.  S. 
499,  V.  C.  K. 

3  Cohnanw.  Sarell,  2  Cox,  206;  Travis 
V.  Waters,  1  John.  Ch.  85;  S.  C.  12  John. 


500;  Temple  v.  Lawson,  19  Ark.  148;  see 
also  Norns  v.  Norris,  1  Cox,  183;  Ken- 
dall V.  Marsters,  2  De  G.,  F.  Ik  J.  200;  but 
see  Viney  v.  Chaplin,  3  l>e  G.  &  J.  282. 

4  Seton,  92. 

6  Ibid.    For  form  of  order,  see  ib.  90. 
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of  the  suit,  or  those  of  some  of  the  parties  to  it,  to  be  defrayed 
out  of  the  fund  or  estate.^ 

As  a  f^eneral  rule,  wherever  an  estate  or  fund  is  administered 
by  the  Court,  the  costs  of  all  necessary  and  proper  parties  to  the 
proceedings  are  a  first  charge ;  and  must  be  defrayed  thereoiit, 
before  the  claims  of  the  persons  beneficially  entitled  thereto  are 
satisfied.2  But  the  costs  only  of  those  proceedings  which  were, 
in  their  origin,  properly  directed  for  the  benefit  of  the  estate,  will 
be  directed  to  be  thus  paid  ;  and  the  costs  of  any  unnecessary  and 
useless  proceedings  must  be  paid  by  the  person  at  whose  instiga- 
tion they  were  taken.^ 

It  may  be  mentioned  here,  that  costs  of  a  litigation  in  the  Court 
of  Probate  will  be  postponed  to  the  costs  of  administration  in  the 
Court  of  Chancery.* 

Trustees,^  agents,  and  receivers,  accounting  fairly,  and  paying 
their  money  into  Court,  are  entitled  to  their  costs  out  of  the  estate, 
as  a  matter  of  course ;  ^  and  the  same  rule  extends  to  personal  rep- 
resentatives ;  "^  to  whom,  as  they  can  only  obtain  complete  exoner- 
ation by  having  their  accounts  passed  in  the  Court,*  the  Court 
will  give  every  opportunity  of  exonerating  themselves,  by  passing 
their  accounts  at  the  expense  of  the  estate.  The  rule  is  not  con- 
fined to  cases  in  which  they  are  brought  before  the  Court  as  de- 
fendants :  it  being  a  general  principle,  that  a  trustee  has  a  right 
to  the  protection  of  the  Court,  in  the  execution  of  his  trust ;  he 
is,  therefore,  entitled  to  his  costs,  whether  he  comes  before  the 
Court  as  plaintiif  or  defendant,  unless  the  act  required  to  be 
done  leads  to  no  responsibility,  or  his  motive  is  obviously  vexa- 
tious.^ 


Cii.  XXXI. 
§3. 


Costs  in  Pro- 
bate Court 
postponed  to 
costs  in  Chan- 
cery. 
Costs  of 
trustees, 
personal 
representa- 
tives, ac"ent?, 
and  receivers ; 


whetiier 
plaintiff's  or 
defendants. 


1  Sec  Pock  V.  Stimpson,  20  Pick.  312; 
Frost  V.  Belmont,  6  Allen,  164,  165. 

2  Hare  o.  Ko=e,  2  Ves.  S.  558;  Ford  r. 
Earl  of  Chesterfield,  21  Bear.  426;  Barn- 
well V.  Iroemonger,  1  Ur.  &  Sni.  255,  258; 
and  see  Attoriiey-(jeneral  v.  Lawes,  8 
Hare,  32.  As  to  costs,  generally,  in  suits 
for  iidministr.ition  of  assets,  see  Morgan 
&  Diivev.  109  et  seq. 

3  Bar'ilett  v.  Wood,  9  W.  R.  817,  LC; 
and  see  Westover  v.  Chapman,  1  Coll. 
181,  183. 

*  Miijor  V.  Major,  2  Drew.  281. 

5  As  to  costs  of  trustees  generally,  see 
Lewin  on  Trusts,  603  et  seg. ;  Hill  on 
Trustees,  571  et  seq. ;  and  of  trustees, 
executors,  sind  admiuistnitors,  Morgan  & 
Davey  288  et  seq. 

6  AUornev-tieneral  v.  City  of  London, 
1  Ves.  J.  243,  246;  3  Bro.  C."C.  171;  Cou- 
rand  v.  Hanmer,  9  Benv.  3. 

7  Rashley  v.  Ma-ters,  1  Ves.  J.  205; 
Samuel  v.  .lones,  2  Hare,  246;  7  .lur.  845; 
Decker  v.  Miller,  2  Paige,  149;  Knox  v. 
Picket,  4  Desaus.  199,  Connolly  t;.  Pardon, 

VOL.  li. 


1  Paige,  291;  Ployd  v.  Barker,  1  Paige, 
480.  The  rule  applies  to  the  executors  of 
a  defaulting  trustee  who  account  fairl}'. 
Huldenliyv.  Sp"fl'»rih,  9  Beav.  195;  Home 
V.  Sheplierd,  3  .lur.  N.  S.  806,  V  C.  S.; 
but  see  Lyse  v.  Kingdon,  1  Coll.  184,  189; 
8  Jur.  418. 

8  See  Knatchbull  v.  Fearnhead,  3  M.  & 
C.  122;  Hay  u.  Bowen,  5  Beav.  610,616; 
6  Jur.  1119. 

9  Curteis  v  Candler.  6  Mad.  123;  Poole 
V.  Pass,  1  Beav.  600,  604;  Holford  v. 
l^hipps,  3  Beav.  434.  440;  4  Beav.  475; 
Wliiimarsh  v.  Rsibertson,  1  Y.  &  C  0.  G. 
716,717;  6  .Jur  921,  923;  Nohle  u.  Mey- 
niott,  14  Beav.  471;  Hosack  v.  Koi;ers,  9 
Paige,  461;  Chuse  v.  Locliermnii,  11  Gill 
&  .1.  185.  A  trustee  is  not  entitled  to  his 
costs  on  the  mere  ground  that  lie  acted 
on  tiie  opinion  of  counsel.  See  Devey  v. 
Thornton,  9  H;ire,  232;  King  v.  King,  1 
De  G.  &  .1.  663,  666,  671,  674;  4  Jur.  N. 
S.  721;  Re  Kn'glit's  Trusts,  27  lieav.  45, 
49;  5  Jur.  N.  S.  320;  sec,  however,  as  to 
costs  of  a  bankrupt  executor  or  trustee, 
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{ 'nsts  of  a 
suit  by  trus- 
tee for  direc- 
lion  of  the 
Court. 


Trustees  re- 
fused costs, 
where  the  act 
leads  to  no 
responsi- 
bility, and 
motive  is 
vexatious. 


A  trustee,  fairly  instituting  a  suit  for  the  direction  of  the  Court, 
with  regard  to  the  trust,  will  not  only  be  entitled  to  his  own 
costs,  but  any  person  made  a  party  to  the  suit,  for  his  protection, 
will  also  be  ordered  his  costs  from  the  fund.  Thus,  where  a  bill 
was  filed  by  trustees,  for  the  direction  of  the  Court,  as  to  the 
application  of  a  trust  fund,  in  the  course  of  which  a  dispute  arose 
between  the  two  defendants,  whether  one  of  them  was  illegiti- 
mate, and  it  was  found  that  he  was  legitimate,  the  other  was 
allowed  his  costs  out  of  the  trust  fund,^  The  Court  considers  a 
trustee  entitled  to  its  protection  and  direction  in  the  execution  of 
his  trusts,  and  will  not  only  never  call  upon  him  to  pay  the  costs, 
unless  he  refuses  to  act  merely  from  caprice  or  obstinacy,^  but 
will  give  him  his  costs  out  of  the  trust  property,  although  it 
appears,  in  the  result,  that  he  might  safely  have  acted  without 
suit.^  In  Low  V.  Garter^^  Lord  Langdale  M.  R.  said  :  "  I  cannot 
conceive  that  any  thing  could  be  more  hard,  than  that  executors, 
who  are  called  on  to  administer  estates,  where  there  are  doubtful 
questions  arising  on  the  will,  and  who  can  be  exonerated  only 
by  having  their  accounts  passed  in  a  Court  of  Equity,  should  be 
deterred  from  coming  to  this  Court,  by  being  visited  with  the  costs 
of  the  proceedings."  ^ 

Where,  however,  the  act  required  to  be  done  by  a  trustee,  leads 
to  no  responsibility,  or  his  motive  is  obviously  vexatious,^  he  will 
not  be  allowed  his  costs.  Thus,  where  trustees  under  a  will  re- 
fused to  pay  a  legacy  to  the  assignees  of  a  bankrupt,  merely 
because  the  bankrupt  himself  had  set  up  a  claim  to  it.  Sir  John 
Leach  M.  R.  refused  them  then-  costs  of  the  suit,  because  the 
case  was  too  clear  to  admit  of  a  doubt;  but,  as  they  might 
have  acted  fi-om  mere  ignorance,  and  not  from  any  improper 
motive,  he  would  not  make  them  pay  the  costs  of  the  plaintiff, 
although  he  deprived  them  of  their  own  costs.''  So,  where  a 
person  having  in  his  hands  a  sum  of  money  belonging  to  an  in- 
fant, instituted  •  a  suit,  to  have  that  sum  secured  for  the  benefit 
of  the  infant,  though  there  was  a  trustee  of  a  settlement,  to  whom 
it  ought  to  have  been  paid,  and  who  was  willing  to  receive  it. 


Samuel  v.  Jones,  2  Hare,  246;  7  Jur.  845; 
Cotton  V.  Clark,  16  Beav.  134;  16  Jur. 
879;  Turner  v.  Mullineux,  9  W.  R.  252, 
V.  C.  W. 

1  Hicks  t".  Wrench,  6  Mad.  93. 

2  Rt  Woodburn's  Trusts,  1  De  G.  &  J. 
333;  3  Jur.  N.  S.  799;  Re,  Cater,  25  Beav. 
361;  Re,  Kniuht's  Trusts,  uhi  mp. ;  Re 
Foligno,  32  Beav.  131. 

3  Henlev  v.  Philips,  2  Atk.  48;  see  also 
Taylor  v.  'Glanville,  3  Mad.  176. 

i  Low  V.  Carter,  1  Beav.  426,  430. 
5  Knox  V.  Picket,  4  Desaus.  199;  Mor- 
rell  V.  Dickey,  1  John.  Ch.  153 ;  Moses  v. 


Murpatroyf],  1  John.  Ch.  473;  Dunscomb 
V.  Dunscomb,  1  John.  Ch.  508;  Goodrich  v. 
Pendleton.  3  John.  Ch.  520;  Warden  v. 
Burts,  2  M'Cord  Ch.  76;  Wriglit  v.  Wright, 
2  M'Cord  Ch.  191 ;  Delufield  v.  Colden,  1 
Paige,  139;  Pritchavd  i:  Hicks,  1  Paige, 
270;  Hosack  v.  Rogers,  9  Paige,  461; 
Armstrong  v.  Zane,  12  Ohio,  287. 

6  Curteis  v.  Candler,  6  Mad.  123. 

V  Knight  V.  Martin,  1  R.  «S:  M.  70;  and 
see  Angier  v.  Stannard,  3  M.  &  K.  566, 
572-;  Campbell  v.  Home,  1  Y.  He  C.  C.  C. 
664,  670;  7  Jur.  305;  Re  Primrose,  23 
Beav.  590;  3  Jur.  N.  S.  899. 
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Lord    Gifford    M.  R  refused  to  allow  him  his  costs  out  of  the 
fund.i 

Although  trustees,  and  other  persons  standing  in  that  character, 
are,  as  we  have  seen,  generally  held  entitled  to  their  costs  out  of 
the  estate,  yet  they  will  not  be  permitted  unnecessaiily  to  burden 
the  fund,  by  costs  which  they  might  have  avoided:  they  must, 
therefore,  as  a  general  rule,  institute  or  defend  a  suit  jointly :  and 
if  they  sever,  they  will  be  allowed  only  one  set  of  costs  :  ^  except 
in  some  cases  where  there  is  a  special  reason  justifying  their  sev- 
erance ;  ^  but  where  the  severance  is  occasioned  by  the  default  or 
misconduct  of  one  of  two  trustees,  and  only  one  set  of  costs  is 
allowed,  it  is  usually  ordered  to  be  paid  to  the  innocent  trustee.* 
Where  the  whole  of  the  costs  are  not  given  to  one  trustee,  the 
apportionment  is  in  general  left  to  the  Taxing  Master.^  Upon 
the  same  principle,  a  trustee  will,  where  he  might  have  paid  the 
trust  fund  into  Court,  under  the  Trustee  Relief  Acts,  be  allowed 
only  the  costs  to  which  he  would  have  been  entitled,  if  that  course 
had  been  adopted.^  He  may,  however,  institute  a  suit,  where  the 
cii'cumstances  of  the  case  are  such  that  he  is  entitled  to  a  comjDlete 
discharge  from  the  trusteeshij).'' 

Trustees  ought  not  to  place  themselves  in  such  a  position 
that  their  interests  conflict  with  their  duty :  ^  therefore,  where  a 
solicitor  is  a  trustee  or  executor,  he  will  only  be  allowed  his  costs 
out  of  pocket ;  ^  and  will  not,  in  the  absence  of  any  express  provi- 
sion in  the  instrument  creating  the  trust,  be  entitled  to  charge  for 
professional  business  transacted  on  behalf  of  the  trust;  ^°  and  even 

5  Course  v.  Humphre}',  26  Beav.  402; 
5  Jur.  N. 'S.  615;  Attoruey-General  v. 
"Wvville,  ^S  Beav.  464. 

6  Wells  V.  Malbon,  31  Beav.  48;  8  Jur. 
N.  S.  249. 

7  Barker  v.  Peile,  2  Dr.  &  Sm.  340;  11 
Jur.  N.  S.  436. 

8  Per  Lord  Cranworth,  in  Broughton  v. 
Broughton,  5  De  G.,  M.  &  G.  160,  164; 
1  Jur.  N.  S.  965;  S.  C.  2  Sm.  &  G.  422; 
1233;  spe  also  Crosskill  v.  Bower,  32 
Beav.  86;  9  Jur.  N.  S.  267. 

9  PiObinson  v.  Pett,  3  P.  Wms.  249; 
Moore  v.  Frowd,  3  i\I.  &  C.  45,  51;  New 
V.  Jones,  1  M'N.  &  G.  668,  n.  (d);  York 
V.  Brown,  1  Coll.  260;  8  Jur.  567;  BrouRh- 
ton  V.  Broughton,  ubi  sup. ;  Schiter  v.  Cot- 
tiim.  3  Jur.  N.  S.  630,  V.  C.  K. ;  Pollard 
r.  Doyle,  1  Dr.  &  Sm.  319;  Gomlev  v. 
Wood,  3  Jo.  &  Lat.  678,  688;  Lincoln  w. 
"Windsor,  9  Hare,  158;  Pnice  v.  Beattie,  9 
Jur.  N.  S.  1119;  11  W.  R.  979,  V.  C.  K.; 
1233. 

1"  Broughton  v.  Broughton,  vbi  sup. ; 
contra,  Moore  v.  Frowd,  lihi  sup. ;  Re  Sher- 
wood, 3  Beav.  838,341;  and  see  f(H?e,  p. 
1233;  Lewin  on  Trusts.  216;  Hill  on 
Trustees,  599;  Seton,  770;  Morgan  & 
Davey,    279   et  seq. ;    see    also   Price  v. 


Ch.  XXXI. 
§3. 


Must  not 
unntcessarilr 
burden  fund 
with  costs. 


Where  only 
one  .'^et  of 
costs  will  be 
allowed,  on 
severance. 


1  Ellis  V.  Ellis,  1  Russ.  368.  In  general, 
where  a  trustee,  through  his  neglect  or 
obstinacy,  occasions  the  suit,  he  will  be 
ordered  to  pay  the  costs  of  it.  See  jtost, 
pp.  1410,  1417.  Where  heirs,  executors,  or 
administrators  bring  groundless  or  vexa- 
tious suits,  they  will  be  ordered  to  pay 
costs.  Getmanr.  Beardsley,  2  John.  Ch. 
274. 

2  Fnrrv.  Sheriffe,  4  Hare,  528;  10  Jur. 
630;  Hodgson  r.  Cash,  1  Jur.  N.  S.  864; 
and  see  Woods  v.  Woods,  5  Hare,  229, 
231;  Attorney-General  v.  Cuming,  2  Y. 
&  C.  C.  C.  139,  156;   and  ante,  p.  730. 

8  Reade  v.  Sparkes,  1  Moll.  8;  Nichol- 
son V.  Falkn?r,  ib.  555;  Gaunt  v.  Taylor, 
2  Beav.  346;  2  Hare,  413,  n.;  Aldridge 
V.  Westbrook,  4  Beav.  212;  Wiles  v. 
Cooper,  9  Beav.  298;  Kampf  i;.  Jones,  C. 
P.  Cof'p.  13;  Cummin'^  i'.  Bromtield,  3 
Jur.  N.  S.  657,  V.  C.  W.;  Shaw  v.  John- 
son, 9  W.  R.  629,  V.  C.  K. ;  and  see.  on 
this  subject,  Lewin  on  Trust*:,  650;  Hill 
on  Trustee?,  573;  Morgan  &  Davev,  88. 

4  Webb  V.  Webb,  16  Sim.  55;  Huphes 
V.  Key,  20  Beav.  395;  Prince  v.  Hine  (No. 
■2),  27"  Beav.  345;  and  see  Birks  v.  Mickle- 
thwait,  33  Beav.  409;  10  Jur.  N.  S.  303, 
where  two  sets  of  costs  had  been  allowed. 


Solicitor 
trustee,  act- 
ing for  him- 
seh,  not 
allowed  profit 
costs. 

Effect  of 
clause  author- 
izing profes- 
sional charges 
to  be  made. 
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§3. 


Right  of 
partner  of 
solicitor  tnis- 
teo  to  profit 
costs. 

Where  solici- 
tor trustee 
acts  as  solici- 
tor for  other 
parties  only. 


or  for  himself 
and  others, 


in  proceed- 
ings in 
(^ourt. 

Rule  applies 
to  an  auc- 
tioneer. 

Allowance  of 
compensa- 


Trustees,  and 
personal 
representa- 
tives, entitled 
to  costs, 
though  mak- 
ing claim  for 
their  own 
benefit,  by 
way  of  sub- 
mission. 


such  a  clause  will  not  entitle  him  to  charge  for  business  which 
falls  to  the  duty  of  an  executor  or  trustee  to  transact.^ 

The  partner  of  a  solicitor,  who  is  a  trustee,  is  also  only  en- 
titled to  his  costs  out  of  pocket,  for  business  transacted  by  him 
on  behalf  of  the  trust :  ^  unless  he  has  acted  for  his  own  benefit 
alone. ^ 

It  is  no  part  of  the  business  or  employment  of  a  trustee  to  assist 
other  parties  in  suits  relative  to  the  trust  property :  if,  therefore, 
the  trustee  acts  as  solicitor  for  such  other  parties,  such  business  or 
employment  is  not  any  business  or  employment  of  the  trustee,  and 
the  rule  that  a  solicitor  who  is  a  trustee  is  to  be  allowed  only  his 
costs  out  of  pocket,  does  not  apply ;  and  where  he  acts  both  as 
solicitor  for  himself  and  for  other  parties,  his  coasts  will  be  disal- 
lowed to  the  extent  only  to  which  they  have  been  increased  by 
his  being  a  party.*  The  exception,  however,  only  applies  to  busi- 
ness done  by  the  solicitor  trustee  in  prosecuting  or  defending 
proceedings  in  Court,^ 

A  similar  rule  applies  to  the  case  of  an  auctioneer :  who,  if  a 
trustee,  will  not  be  allowed  his  commission  for  selling  part  of  the 
trust  estate.® 

The  rule,  however,  is  not  inflexible ;  and,  under  very  special  cir- 
cumstances, the  trustee  may  be  allowed  compensation  for  his  time 
and  trouble  :  in  addition  to  his  costs  out  of  pocket.'' 

It  has  been  said  that  trustees  and  personal  representatives  brought 
into  Court,  will  not  be  deprived  of  their  costs,  although  they  make 
a  claim  for  their  own  benefit  and  fail,  provided  they  do  so  "  by  way 
of  sitbmission ; "  *  but  where  a  trustee  has  a  private  interest  of  his 
own,  separate  and  independent  from  the  trust,  and  obliges  the  cestui 
que  trust  to  come  into  this  Court,  merely  to  have  the  point  relating 
to  his  own  piivate  interest  determined  at  the  expense  of  the  trust : 
this  is  such  vexatious  behavior,  on  his  part,  that  he  will  be  de- 


M'Beth,  10  Jur.  N.  S.  579;  12  W.  R.  818, 
V.  C.  S.,  as  to  costs  of  a  solicitor  mort- 
gagee. 

1  Harbin  v.  Darby,  28  Beav.  325;  6  Jur. 
N.  S.  906. 

2  Collins  V.  Carey,  2  Beav.  128;  Chris- 
tophers V.  White,  10  Beav.  523;  Lyon  v. 
Baker,  5  De  G.  &  S.  622.  As  to  costs  of 
the  town  agent  of  the  trustee,  see  Biirge 
V.  Brutton,  2  Hare,  373,  379;  7  Jur.  988. 

3  Chick  V.  Carlon,  7  Jur.  N.  S.  441;  9 
W.  K.  558,  V.  C.  W. 

4  Cradock  v.  Piper,  1  M'N.  &  G.  664, 
679;  Fraser  v.  Palmer,  4  Y.  &  C.  Ex.  515; 
Broughton  v.  Broughton,  Pince  v.  Beattie, 
Lincoln  v.  Windsor,  and  Harbin  v.  Darby, 
ubi  sup. ;  1234,  1235. 

5  Lincoln  v.  Windsor,  and  Broughton 
V.  Broughton,  ubi  s>ip. 

6  Kirkman  v.  Booth,  11  Beav.  273; 
Matthison  v.  Clarke,  3  Drew.  3.     An  auc- 


tioneer trustee  may,  however,  be  allowed 
commission  under  the  terms  of  the  deed 
creating  the  trust.  Douglass  v.  Archbutt, 
2  De  G.  &  J.  148;  4  Jur.  N.  S.  315. 

7  Bainliri.srge  v.  Blair,  8  Beav.  688,  597; 
9  Jur.  765;  and  see  Marshall  v.  Holloway, 
2  Swaiist.  432,  453;  Seton,  770;  Lewiu  on 
Trusts,  216. 

8  Rashley  v.  Masters,  1  Ves.  J.  205. 
Thus,  wiiere  an  executor,  who  is  indebted 
to  the  estate,  has  tlie  right  to  ask  the  aid 
and  protection  of  the  Cmirtiu  paying  over 
the  money  due  by  him,  he  will  be  enti  led 
to  his  costs  out  of  the  fund.  Dicker  v. 
Miller,  2  Paige,  149.  So,  if  the  executor, 
who  was  a  creditor  of  the  estate,  had  a 
right  of  preference  over  other  ere  litors, 
and  was  com|)elle(l  to  come  into  Ch.mcer}', 
to  obtain  such  preference,  his  costs  will  be 
paid  out  of  the  fund.     Ibid. 
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creed  to  pay  the  whole  costs  of  the  suit.^    UiDon  this  ground,  where     Cu.XKXl. 

on  a  bill  filed  for  a  residue,  the  defendant,  the  executor,  by  his    . 1^ . 

answer  stated  declarations  of  the  testatrix  that  her  legatees  should 
have  no  more  than  their  express  legacies,  and  hoped  to  prove  that 
the  surplus  was  intended  for  himself  as  executor,  he  was  made  to 
pay  the  costs  for  thus  insisting  upon  the  surplus.^ 

As  the  Court  will  not  allow  trustees  to  take  advantage  of  the  Not  if  they 
rule  of  the  Court  in  their  favor,  to  obtain  a  determination  upon   ^'ItTL^ui 
their  own  rights,  so  it  will  not  tolerate  their  attempting  to  defeat  que  (mst,  by 
the  claims  of  their  cestui  que  trust,  by  setting  up  an  improper  de-  ^nJp,"|e"r^  *" 
fence.     Therefore  where  the  trustees  of  an  estate,  bequeathed  to  defence; 
them  in  trust  for  a  charity,  insisted  that  the  plaintifis  had,  under  a 
clause  in  the  will  of  the  founder  (by  which  it  was  declared  that, 
if  the  heirs-at-law  should  dispute  the  will,  they  should  forfeit  cer- 
tain annuities  thereby  bequeathed  to  them),  forfeited  their  annuities 
by  filing  the  bill,  which  prayed  that  the  trust  for  the  charity  might 
be  declared  a  resulting  trust,  or  in  the  alternative,  that  they  might 
have  the  arrears  of  their  annuity.  Lord  Talbot  ordered  them  to  pay 
the  costs  out  of  their  own  pockets,  and  not  out  of  the  trust  estate.^ 
And  so,  if  a  trustee  states  a  trust  to  be  difierent  to  what  it  actually  or  stating  tlie 
is,  the  Court  will  deprive  him  of  his  costs,  although  he  does  it  not  enUi-om  ^^' 
to  benefit  himself,  but  another.     Thus,  where  the  defendant,  who  what  it  really 
was  the  trustee  of  a  marriage  settlement,  upon  a  question  between 
the  husband  and  wife  whether  the  wife,  who  was  separated  from 
her  husband  and  lived  in  a  state  of  adultery,  was  entitled,  under 
the  settlement,  to  the  dividends  of  a  sura  of  stock  to  her  separate 
use,  insisted,  contrary  to  the  fact,  that  it  was  the  intention  of  the 
parties  that  a  provision  for  the  separate  use  of  the  wife  should  be 
introduced  into  the  settlement.  Lord  Rosslyn  thought  there  was 
ground  to  deprive  the  trustee  of  her  costs,* 

Trustees  will,  also,  be  deprived  of  their  costs  if  they  claim  more  Whore  trua- 
than  they  are  entitled  to :  therefore,  where  the  trustees  of  a  charity  ^01-^  tiian 
insisted,  by  their  answer,  that  there  was  800Z,  due  to  them  from  [j^jJ^Yo  ^"" 
the  charity,  but  it  was  found  that  180?.  only  was  due  to  them,  Lord 
Cowper  refused  them  their  costs,  though  the  balance  was  in  their 
favor,^ 

It  may  be  noticed,  however,  that  a  disallowance  of  credit,  honestly  j^'pnesfi*''" 
claimed  by  an  executor,  though  he  is  mistaken,  is  not  enough  to  made,  though 
disentitle  him  to  costs:  therefore  where  an  executor's  account  was  ""'^''^  *^"" 

1  Henley  v.  Phillips,  2  Atk.  48;  Dupont  and  see  S.  C.  no7)i.  Lloyd  v.  Spillet,  2  Atk. 
V.  Johnson,  1  Rnilev  Eq.  279;  Gardner  v.        148. 

Gardner,  6  Paige,  455;  Ilunn  v.  Norton,  ^  Ball  v.  Montgoraery,  2  Ves.  J.    191, 

1  Hopk.  344.  199. 

2  Bavlv  V.  Powell,  Prcc.  in  Ch.  92;  S.  ^  Attornev-General  v.  Brewers'  Coin- 
C.  num.  Bavley  j;.  Powell,  2  Vern.  361;  panv,  1  P.  Wms.  376;  Dawson  v.  Parrot, 
Bruin  v.  Knotf,  12  Jur.  616,  V.  C.  E.  3  Bro.  C.  C.  236. 

3  Loyd  V.  Spillet,  3  P.  Wms.  344,  346; 
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\VTiere  tnis- 
ice  occasions 
suit  by  neg- 
lect or  mis- 
conduct. 


Exception. 


(?ases  in 
which  trus- 
tee will  be 
ordered  to 
pay  costs: 


-Wherever 
suit  has  been 
occasioned  by 
his  miscon- 
duct or  dere- 
liction of 
duty. 


surcharged  by  the  amount  of  a  credit  taken  for  the  proportion  of 
an  annuity,  payable  by  the  testator,  during  his  life,  to  the  executor, 
but  which  was  not  apportionable,  the  mistake  was  not  considered 
by  Sir  Anthony  Hart  L.  C.  as  a  ground  to  deprive  the  executor 
of  his  costs.-' 

If  persons,  standing  in  the  situation  of  trustees,  by  their  neglect  or 
misconduct  occasion  the  suit,  they  will  be  deprived  of  their  costs 
out  of  the  estate:^  although  the  trust  instrument  contain  the  usual 
clause  authorizing  the  trustees  to  reimburse  themselves  any  ex- 
penses they  may  incur ;  ^  but  mere  neglect  of  duty,  as,  for  instance, 
the  omission  to  invest  balances,  if  unaccompanied  by  fraud,  is  not 
such  misconduct  as  to  disentitle  them  to  their  general  costs  of  the 
suit :  although  it  may  subject  them  to  the  costs  of  so  much  of  the 
suit  as  was  occasioned  by  neglect.*  Although,  in  general,  a  trustee 
committing  a  breach  of  trust,  which  may  render  an  application  to 
the  Court  necessary,  will  be  deprived  of  his  costs,  yet  where  the 
breach  of  trust  consisted  of  the  improper  application  of  a  small  part 
of  the  trust  fund,  which  was  promptly  offered  to  be  restored,  and 
the  suit  was  for  other  purposes  of  the  trust,  there  being  no  impu- 
tation against  the  trustee,  he  was  held  not  to  be  disentitled  to  his 
costs.^ 

In  the  cases  above  referred  •  to,  the  Court  has  contented  itself 
with  marking  its  disapj^robation  of  the  conduct  of  the  trustee  or 
personal  representative,  by  withholding  from  him  his  costs,  to 
which  he  would  otherwise  have  been  entitled  out  of  the  fund.  It 
frequently  happens,  however,  that  the  Court  will  go  further,  and 
will  not  only  deprive  the  trustee  or  representative  of  his  costs,  but 
will  compel  him  to  pay  the  costs  of  the  suit  out  of  his  own  pocket; 
and  it  may  be  stated,  as  a  general  rule,  that,  if  any  i^articular  in- 
stance of  misconduct  or  a  general  dereliction  of  duty  in  a  trustee, 
or  even  his  mere  caprice  and  obstinacy,  is  the  immediate  cause  of 


1  Bennett  v.  Going,  1  Moll.  529. 

2  O'Ciillaghan  v.  Cooper,  5  Ves.  117, 
128;  England  r.  Downes,  6  Beav.  279; 
Howard  V.  Hhodes,  1  Keen,  581;  Fvfe  v. 
Arbuthnot,  3  Jur.  N.  S.  651,  L.  C.;'  Ayl- 
mer  r.  Winterbottom,  4  Jur.  N.  S.  19,  V. 
C.  W.;  and  fee  Legg  v.  IMackrell,  2 
De  G.,  F.  &  J.  551;  1  Giff.  165;  5  Jur.  N. 
S.  1154;  see  also  Lewin  on  Trusts,  666; 
Hill  on  Trustees,  575  et  seq.  Where  the 
necessify  Tor  a  sale  arose  from  an  ailmin- 
istrMtor's  ill  conduct,  he  was  lieM  respoa- 
6ible  for  the  costs.  Blevins  v.  Sympson, 
2  B.  Mon,  463,  464.  And  so  where  the 
necessity  for  lilino;  the  bill  was  occasioned 
by  the"  misconduct  of  the  defendMuts 
as  executors,  in  omitting  to  inventory, 
and  in  refusing  to  accnint  for  moneys 
■which  were  due  the  estate,  no  costs  will 


be  allowed  them   out  of  the  estate.     Post 
V.  Stevens,  2  Beaslev  (N.  .T.),  293. 

3  Hide  V.  Haywood,  2  Atk.  126;  Hill  on 
Trustees,  593. 

4  Hei  hington  v.  Grant,  1  Phil.  600, 
604;  Tebbs  v.  Cnrpenter,  1  Mad.  290, 
307;  Bennett  v.  AtUins,  1  Y.  &  C.  Ex. 
247,  249;  Fozier  v.  Andrews.  2  .Jo.  & 
Lat.  199;  Cotton  v.  Clark,  16  Beav.  134; 
16  Jur.  879;  Holgate  v.  Haworth,  17  Be  iv. 
259;  Knott  v.  Cottee,  16  Benv.  77;  16 
Jur.  752;  Bate  v.  Hooper.  5  De  G.  M.  & 
G.  338;  and  see  contra,  Parrot  v.  Treby, 
Prec.  in  Ch.  254;  Seers  v.  Hind,  1  Ves.  'j. 
294;  Rocke_»'.  Hart,  11  Ves.  58,  61;  Mose- 
ley  V.  Ward,  ib.  581;  Asliburnham  v. 
Thompson,  13  Ves.  402,  404. 

5  Fitzgerald  v.  Pri:  gle,  2  Moll.  534;  see 
also  Hewett  v.  Foster,  7  Beav.  348;  Koyds 
V.  Royds,  14  Beav.  54. 
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a  suit  being  instituted,  the  trustee,  on  the  charge  being  substantiated 
against  him,  must  pay  the  costs  of  the  proceedings  his  own  improper 
behayior  has  occasioned.^  Upon  this  principle,  where  an  executor, 
directed  to  lay  out  the  testator's  personalty  in  the  funds,  unneces- 
sarily kept  large  balances  in  his  hands,  and  resisted  the  payment 
of  debts  by  false  pretences  of  outstanding  demands,  he  was  charged 
with  the  costs.2  And  where  an  executor  retained  a  balance  in  his 
hands  longer  than  was  necessary  to  answer  contingencies,  he  was 
ordered  to  pay  interest  and  costs :  although  it  appeared  that  he 
always  kept  a  sum  ready  at  his  bankers  to  defray  the  amount.^  A 
trustee  who  has  occasioned  the  suit  by  refusing  or  neglecting  to 
furnish  proper  accounts  when  requested,  will  be  ordered  to  pay  the 
costs  of  the  suit ;  ^  and  where  an  executor  obtained  from  a  legatee 
a  release  from  a  legacy,  for  which  no  consideration  was  given,  he 
was  ordered  to  pay  the  costs  of  the  suit  instituted  to  set  aside  such 
release.^ 

It  has  also  been  held  that  if  executors  make  an  unfair  appi-aise- 
ment,  and  otherwise  misbehave  themselves  in  their  trust,  they  will 
be  liable  to  costs.®  And  where  trustees  kept  possession  of  an  estate 
from  their  cestui  que  trust,  whom  they  considered  a  lunatic  (but 
who,  although  eccentric  when  he  was  drunk,  was  not  insane),  upon 
a  bill  filed  by  the  supposed  lunatic  they  were  ordered  to  pay  the 
costs  of  the  suit :  although  it  did  not  appear  that  they  had  acted 
from  any  corrupt  motive,  but  were  merely,  as  they  considered, 
protecting  the  property  for  the  benefit  of  those  in  remainder."' 

So  also,  where  the  suit  has  been  occasioned  by  a  breach  of  trust, 
the  trustees  wdll  be  compelled  to  pay  the  costs :  thus,  where  trus- 
tees, with  the  privity  of  the  wife,  sold  out  stock  which  had  been 
settled  to  her  separate  use,  and  paid  the  proceeds  to  the  husband, 
taking  his  bond  of  indemnity,  and  the  husband  afterwards  died 


1  Lewin  on  Trusts,  666;  Hill  on  Trus- 
tees, 579  el  seq.;  Attorney-Genernl  v. 
Hobert,  Rep.  t.  Finch,  259;  Haberdash- 
ers' Companv  V.  Attorney-General,  2  Bro. 
P.  C.  ed.  Toinl.  370;  Pinfold  v.  Bouch,  4 
Hare,  271;  Thorby  v.  Yeals,  1  Y.&  C.  C 
C.  438;  6  Jur.  939;  Lvse  v.  Kingdon,  1 
Coll.  li!4,  189;  8  Jur.  4'l8;  Hamp-hire  v. 
Bradley,  2  Coll.  34,41;  Attorney-General 
V.  Gibl-s,  1  De  G.  &  S.  lo6,  161;  Firniin 
V.  Pulham,  2  De  G.  &  S.  99,  101;  Mar- 
shall V.  Siaddcn,  4  De  G.  &  S.  468; 
Warter  v.  Anderson,  11  Hare,  301;  Attor- 
ney-General V  Murdoch,  2  K.  &  .1.  571; 
Prices.  Loaden,  21  Bcmv.  508;  Springett 
V.  Dashwood,  2  Giff.  521;  7  Jur.  N.  S.  93; 
Dobson  V.  Patiinson,  3  Jur.  N.  S.  1202,  V. 
C.  S.;  Boynton  v.  Richtirdson,  31  Beav. 
340;  Wroe  V.  Seed,  4  Giff.  425;  Smith  v. 
Bidden,  33  Beav.  262;  Getman  v.  Beiirds- 
ley,  2  John.  Ch.  274;  Bleyins  v.  Svmpson, 
2    B.   Mon.   463,  464;   cited    ante,   1416, 


note  (2).  Where  executors  litigate  their 
own  private  interests,  they  will  be  ordered 
to  pay  costs.  Dupont  v.  Johnson,  1  Bailej' 
Eq.  269;  see  Gardner  v.  Gardner,  6  I'aige, 
445;  Hunn  i'.  Norton,  1  Hopk.  344. 

2  Craclcplt  V.  Bethune.  1  J.  &  W.  586; 
see  also  Moseley  v.  Wiird,  11  Ves.  581; 
Piety  I'.  St;ice,  4  Ves.  620,  623. 

3  Franklin  v.  Frith,  3  Bro.  C.  C.  433; 
Tickner  v.  Smith,  3  Sm.  &  G.  42. 

■1  Boynton  v.  Richardson,  31  Bcay.  340; 
Kempt'.  Burn,  4  Giff.  348;  9  Jur.  N.  S. 
375;  Re  King.  Gilbert  v.  Lee,  13  W.  R. 
1012,  M.  R.;  34  Beav.  574;  12  Jur.  N. 
S.  899. 

s  Hor^lev  v.  Chaloner,  2  Ves.  S.  83,  85. 

6  Sheppard  v.  Smith,  2  Bro.  P.  C.  ed. 
Toml.  372. 

V  Brown  v  How,  Barnard,  354;  and  see 
Caffrev  v.  Darby,  6  Ves.  488,  497;  Curtis 
V.  Robinson,  8  Beav.  242;  see  Warbass  v. 
Armstrong,  2  Stockt.  (N.  J.)  263. 
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or  by  selling 
out  stock 
without 
authority; 

or  by  pay- 
ing fund  to 
wrong  per- 
sons. 


Trustees 
liable  to  costs 
without 
actual  mis- 
feasance, if 
there  lias 
been  great 
negligence. 


"Whore  there 
has  been  mis- 
(■(^nduct  by 
(hem,  in  the 
course  of  the 
cause. 


insolvent,  whereupon  the  trustees  replaced  the  stock :  upon  a  bill 
filed  by  the  widow  and  children  to  have  the  fund  secured,  the 
trustees  were  considered  as  having  caused  the  suit  by  their  breach 
of  trust,  and  were  ordered  to  pay  the  widow  the  amount  of  the 
dividends  from  the  husband's  death,  with  the  costs  of  the  suit,^ 

In  like  manner,  where  a  trustee,  mistaking  his  power,  sold  stock 
without  authority,  and,  with  the  produce,  purchased  land,  without 
having  the  power  to  do  so,  he  was  ordered  to  replace  the  stock  and 
to  pay  the  costs.^  And  where,  by  mistake,  the  fund  had  been  dis- 
tributed among  the  wrong  persons,  the  trustee  was  ordered  to  pay 
the  costs  of  a  suit  to  compel  him  to  replace  it :  ^  although  the  dis- 
tribution had  been  made  under  the  advice  of  counsel ;  *  and  where 
the  trustee  of  a  legacy,  which  had  been  invested  in  stock,  authorized 
another  person,  who  was  supposed  to  be  entitled  to  the  manage- 
ment of  it,  to  sell  it  out  and  receive  the  jDroceeds,  it  was  held  that 
the  trustee  was  answerable  for  the  stock,  and  he  was  ordered  to  pay 
the  costs  :  although  the  legatee,  not  knowing  that  the  legacy  had 
ever  been  invested  or  sold  out,  had  dealt  with  such  other  person 
as  the  person  accountable  for  the  money.^ 

It  seems  that,  in  order  to  constitute  such  misconduct  as  will  in- 
duce the  Court  to  visit  trustees  Avith  costs,  it  is  not  necessary  that 
there  should  have  been  misfeasance  on  the  part  of  the  trustee : 
simple  nonfeasance,  where  it  has  been  productive  of  mischief  to  the 
trust  estate,  will  be  sufficient.  Tlius,  where  the  trustees  of  a  char- 
ity, although  they  were  not  guilty  of  any  corruption,  had  been  ex- 
tremely negligent  in  their  trust,  Lord  King  held,  that  they  ought 
to  be  punished  Avith  some  of  the  costs.^  So,  also,  where  an  ex- 
ecutor omitted  to  bring  an  action  to  recover  a  bond  debt,  he  was 
ordered  to  pay  the  costs  of  taking  the  accounts.''  And  where  two 
executors  had  kept  money  of  their  testator  in  their  hands  longer 
than  the  exigencies  of  the  affiiirs  required,  and  were  consequently 
ordered  to  pay  the  amount  with  interest,  and  one  became  insolvent, 
the  Court  held  each  of  them  to  be  liable  for  the  whole  costs.^ 

In  many  cases,  also,  if  there  is  misconduct  on  the  part  of  a  trus- 
tee or  personal  representative  in  the  course  of  the  cause,  the  Court 
will  compel  him  to  pay  the  costs  of  the  suit  out  of  his  own  pocket. 
Thus,  a  trustee  will  be  fixed  with  costs  if  he  persists  in  proceeding 


1  Whistler  v.  Newman,  4  Ves.  129,  145. 

2  Earl  Powlet  v.  Herbert,  1  Ves.  .1.  297. 

3  Eaves  v.  Hickson,  30  Beav.  136;  7 
Jur.  N.  S.  1297. 

4  Boulton  V.  Beard,  3  De  G.,  M.  &  G. 
608,  611;  and  see  Devev  v.  Thornton,  9 
Hare,  202;  Eoster  v.  Dawber,  6  W.  R.  47, 
V.  C.  K.;  Bullock  w.  Wheatlev.  1  Coll. 
130,  135;  nnd  nnte,  p.  1411,  note  (9). 

5  Adams  v.  Clifton,  1  Kuss.  297,  300. 

6  Eastt).  Ryal,  2  P.  Wms.  284;  see  also 


Haberdashers'  Company  v.  Attorne}"-- 
General,  2  Bro.  P.  C"^  ed.  Toml.  370; 
Attorney-Genenil  v.  Robert,  Pep.  t  Finch, 
259;  Gray  v.  Thompson,  1  Joliii.  Ch.  82; 
Tieinan  t'.  Wilson,  6  John.  Ch.  411 ;  Knox 
V.  Picket,  4  UesMus.  199;  see  JMack  v. 
Blakelev,  2  M'Curd  Ch.  9;  Sorrel  v. 
Proctor,"  4  Hen.  &  M.  431. 

7  Low-on  V.  Copeland,  2  Bro.  C.  C.  156. 

8  I.ittleliales  v.  Giisco3-Me,  3  Bro.  C.  G. 
73 ;  Wroe  v.  Seed,  4  Gifi'.  425. 
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with  the  suit  after  it  has  become  unnecessary  ;  ^  or  if  he  wilfully    Cir.  xxxi. 
mistakes  the  accounts;-  or  if,  being  indebted  to  tlie  trust  estate, 
he  resists  the  account  and  claims  a  balance  ;  ^  or  if,  by  chicanery, 
he  keeps  the  cestui  que  trust  from  a  true  knowledge  of  the  accounts, 
or  even  if  he  has  kept  the  accounts  in  a  very  confused  manner.^ 
An  exe(!utor,  also,  will  be  liable  to  costs,  if  he  denies  assets  and   Where  they 
the  contrary  is  proved  against  him.^     Where,  however,  he  was  the  assets'  after- 
executor  of  an  executor,  and  the  estates  of  the  two  testators  had  wards  proved 

1  ii-iT  ^•■i  ,iT.  against  thera ; 

been  so  blended  as  to  create  connision,  he  was  not  ordered  to  pay 
costs  :  though  it  appeared  he  had  assets  sufficient  to  pay  the  plain- 
tiff's debt.°     And  wherever  the  answer  of  an  executor  or  other  °^  where 

answer  falsi- 

trustee  is  falsified  by  proof,  and  he  appears  to  have  acted  from  fied,  and 
fraudulent  motives,  he  will  be  made  to  pay  the  costs.'^     So,  if  a  "]g|j\^°  ^      ' 
corporation,  being  trustees  for  a  charity,  suppress  or  conceal  evi-  ^Miere  evi- 
dence relating  to  the  charity,  they  will  be  held  liable  to  the  costs  <Jenfe  con- 
of  the  suit.^     And  if  a  trustee,  by  his  answer,  sets  up  objections  to  or  unsub- 
liis  performance  of  his  trust,  which  he  does  not  substantiate,  he  will  j^eafojjg  set 
be  made  to  jDay  the  costs.®  up. 

Although  a  personal  representative,  or  other  trustee,  who  mis-  Trustees  not 

conducts  himself  in  his  trust,  will  be  liable  to  pay  the  costs  of  the  ^^"^  '^^''''^ 

costs  wliorc 

suit,  the  rule  will  be  qualified  where,  though  his  conduct  has  been  motive  not 

irregular,  no  loss  has  been  incurred  to  the  estate,  and  his  motive  no'^joss'iias^ 

has  not  been  corrupt.-'"  been  in- 
It  has  also  been  held,  that  a  slight  instance  of  misconduct,  in         ,  ' 

or  wlicrG 

one  particular  point,  will  not  fix  a  trustee  with  the  costs :  thus,  there  has 
where,  by  an  order,  made  by  consent  several  years  before,  a  trustee   g-'jtht'in-  * 
had  been  ordered  to  pay  200/.  into   Court,  but  had  not  done  it,   stance  of 
and,  as  an  excuse  for  his  disobedience,  alleged  that  the  plaintiffs 
did  not  serve  him  with  the  order,  or  take  any  step  to  have  it  exe- 
cuted, and  that  he  understood  they  were  dissatisfied  with  it,  and 
intended  to  try  to  have  it  varied,  the  Court  charged  him  with 
interest  on  the  200/.,  but  Avas  of  opinion  that  it  was  not  a  case  to 
deprive  the  defendant  of  his  costs.^^ 

In  Hall  v.  Ilallet^'^  Lord  Thurlow  said,  that  the  rule,  that  exec- 

1  Campbell-  r.  Campbell,  2  M.  &  C.  25,       ford,  2  Bro.  P.  C.  ed.  Toml.  377;  Attnrney- 
30.  General  v.  East  Retford,  2  M.  &  K.  35, 

2  Sheppnrd  v.  Smith,  2  Bro.  P.  C.  ed.       40. 

Toml.  .'572;  and  see  Flanagan  v.  Nolan,  1  9  AVillis  v.  Hiscox,  4  M.  &  C.  197,  202; 

Moll.  84.  but  see  Low  v.  Carter,  1  Heav.  42G,  430. 

3  Kglin  V.   Sanderson,  3   Giff.   434;    8  m   I'.aker  v.  Carter,   1  Y.  &  C.  E.x.  250; 
Jur.  N.  S.  329.  Rnyds  v.    Rovd'^,   14  Beiv.    54;    spc  also 

^  Aveiy     V.    Osborne,    Bnrnard.    349;  AViiite  v.  Jackson,  15  Beav.  191;    but  see 

Ncrbuiy  v.  Caiheek,  2  Moll.  401.  Springctt  v.  Dasliwood,  2  Giff  521;  7  -hir. 

6  Sandys  v.  Watson,  2  Atk.  80;  Lodge  N.   S.   93;    Kemp  v.  lUirn.  4  Giff.  348;    9 

V.  Prilchurd,  4  (iiif.  294;  9  .hir.  N.  S.  982.  Jur.  N.  S.  375;  ante,  pp.  141C.  1417. 

G  .Sandys  V.  Watson,  e;ii  SM/^.  H  Sammes  v.   Hickman,    2  Ve-:.  J.    36; 

■^  Yauiiiim   V.    Tlitirstun,    Colles   P.  C.  see  also  Fitzgerald  v.  Pringle,  2  Moll.  534. 

175;  sei!  also  Mallabar  v.  Mallabar,  Ca.  t.  '2  i  (j^x.  134,  141;  see  also  Beuuett  ». 

Talb.  78.  Atkins,  1  Y.  &  C.  E.\.  247. 

8  Borough  of  Hertford  v.  Poor  of  Hert- 
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Exempt  from 
payiiif,^  costs, 
though  they 
have  created 
delays  and 
difficulties. 

Or  made  only 
liable  to  costs 
of  part  of  the 
suit; 


as  where  suit 
was  necessary 
for  other  pur- 
poses ; 


Or  no  order 
as  to  costs 
will  be  made. 


Trustees  not 
liable  to 
costs,  where 
suit  occa- 
sioned by 
mistake ; 


iitors  arc  to  be  exempt  from  paying  costs,  holds  even  in  cases 
where  great  delays  and  difficulties  have  been  occasioned  by  the 
executor  :  for  the  Court  will  overlook  these  circumstances  if  it  can. 
And  although  an  executor  or  other  trustee,  who  grossly  misconducts 
himself  in  the  execution  of  his  trust,  will -be  made  to  pay  the  costs 
occasioned  by  his  misconduct,  it  does  not,  therefore,  follow  that  he 
must,  in  all  cases,  jDay  the  costs  of  the  whole  suit.  If  the  suit  is 
proper  for  other  purjDOses,  and  the  executor  or  trustee  is  a  neces- 
sary party,  he  will  not  be  compelled  to  pay  all  the  costs :  though, 
in  the  course  of  the  suit,  it  should  a])pear  that  he  has  misconducted 
himself.  Thus,  where  a  suit  was  necessary  to  determine  what 
construction  was  to  be  given  to  a  will,  whether  the  residue  Avas  to 
be  divided  between  nine  or  between  six  claimants,  and,  in  the 
course  of  the  suit,  it  appeared  that  the  executors  had  improperly 
permitted  rents  to  be  in  arrear,  and  retained  balances  in  their 
hands,  as  to  which  inquiries  were  directed,  and  they  were  charged 
with  interest.  Sir  Thomas  Plumer  V.  C.  gave  the  executors  the 
costs  of  the  suit  out  of  the  fund,  except  only  the  costs  of  the  in- 
quiries as  to  the  arrears  of  rent  and  balances :  which,  being  solely 
occasioned  by  their  breach  of  trust,  he  directed  to  fall  upon  them.^ 
So,  where  trustees  for  sale  purchased  the  trust  estate  at  an  under- 
value, though  without  fi\aud  and  by  auction,  relief  as  to  a  resale 
was  given  against  them  with  costs,  but  as  to  other  parts  of  the 
case,  namely,  as  to  accounts  which  must  have  been  taken,  they 
were  allowed  their  costs :  as  they  would  have  been  entitled  to 
them  in  the  ordinary  way.^ 

In  snch  cases,  the  Court  frequently,  instead  of  giving  any  direc- 
tion with  regard  to  costs,  will  content  itself  with  making  no  crder 
upon  the  subject:  thereby  leaving  it  to  each  party  to  pay  his  own 
costs.^  Thus,  where  a  trustee,  instead  of  accumulating  a  fund,  as 
directed  by  the  will,  had  improperly  kept  the  balance  in  his  hands, 
yet,  as  the  costs  of  the  suit  had  in  a  great  measure  been  occasioned 
by  inquiring  what  rule  the  Court  ought  to  adopt  with  respect  to 
the  computation  of  interest,  it  Avas  thought  hard,  under  the  circum- 
stances, to  fix  the  executor  with  costs,  even  relatively  to  the  breach 
of  trust,  and,  therefore,  the  Court  gave  no  costs.* 

If  a  suit  has  been  occasioned  by  the  mistake  or  some  slight  neglect 
of  the  trustee,  the  Court  will  sometimes  content  itself  with  not  giv- 


1  Tebbs  V.  Cnrpenter,  1  Mad.  290,  308; 
and  see  Heighin;;;ton  v.  Grant,  1  Phil.  600, 
604;  Attorncv-Genenl  v.  (iibbs,  1  De  G. 
&  S  156,  Itil;  I'ride  v.  F.oks,  2  Beav. 
430,437;  Htwett  v.  Foster,  7  Beav.  348; 
see,  however,  Knott  v.  Cottee,  16  Beav. 
77;  16  Jur.  7o2. 

2  Sanderson  v.   Walker,   13   Ves.  601, 


604 ;  see  also  Pocock  v.  Reddington,  5  Ves. 
794,  800. 

3  iXHwton  V.  Bennett,  1  Bro.  C.  C-  359, 
362;  Norton  v.  Stcinkopf,  18  .lur.  720,  V. 
C.  W.;  Haiper  v  Muiidav,  7  De  G.,  JI.  & 
G.  369,  375;  2  Jur.  N.  S.  1197;  Avlmer  v. 
Wintcrb  ittom,  4  ,Jur.  N.  S    19,  V.'C.  W. 

*  Kaphuel  v.  Boehm,  13  Ves.  590,  592. 
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ing  him  costs  ;^  and  in  some  oases,  where  the  conduct  of  trustees 
lias  not  been  wilful  or  perverse,  the  Court  has  permitted  them  to 
have  them,  although  there  has  been  loss  to  the  estate.  Thus,  where 
trustees,  who  were  directed  to  sell  an  estate  as  soon  as  conveniently 
might  be  after  their  testator's  death,  refused,  by  the  desire  of 
one  of  the  parties  interested,  6600^.  for  the  estate  and  afterwards 
sold  it  for  3600/,,  the  Court,  although  it  charged  them  with  the  loss, 
gave  them  their  costs,  as  their  conduct  had  not  been  wilful  nor  per- 
verse.^ 

In  genei'al,  where  several  defendants  are  involved  in  a  bi-each  of 
trust,  the  Court,  in  decreeing  relief  in  respect  of  it,  orders  them  to 
pay  the  costs  of  the  suit  jointly,  without  regard  to  their  relative 
degrees  of  culpability :  in  order  to  give  the  plaintiff  security  for 
the  jiayment ;  ^  but  where  trustees  had  made  payments  to  the 
tvrong  persons,  in  consequence  of  forged  certificates,  the  costs  were 
primarily  thrown  upon  the  j^ersons  who  had  j^rofited  by  the  forgery, 
and  ultimately  upon  the  trustees.* 

When  it  is  said  that  personal  representatives,  and  others  bearing 
the  character  of  trustees,  are  entitled  to  their,  costs  out  of  the  fund 
or  estate  which  is  the  subject  of  the  suit,  the  rule  must  be  under- 
stood as  applying  strictly  between  themselves  and  their  cestui  que 
trusts.  In  suits  between  them  and  those  who  are  strangers  to  the 
trust,  the  ordinary  rules  as  to  costs  prevail :  ^  though,  if  a  trus- 
tee or  personal  representative  institutes  or  defends  a  suit  in  respect 
of  his  trust  estate,  he  may  reimburse  himself,  out  of  that  estate,  any 
sums  he  may  have  expended  properly  in  such  suit.  Thus,  where  a 
trustee  for  sale  filed  a  bill  for  a  specific  performance,  which  was 
dismissed,  it  Avas  dismissed  Avith  costs:  the  defendant  being  con- 
sidered as  having  nothing  to  do  with  the  character  in  which  the 
l^laintiff  sued.® 

Costs  also  are  given  against  assignees  j^ersonally,  and  not  qua 
assignees :  they  are  to  pay  them,  and  then  may  be  allowed  to  draw 
them  out  of  the  estate :  but  the  opposite  party  is  not  to  be  exposed 
to  the  hazard,  whether  the  estate  is  capable  of  bearing  the  costs  or 
not :  if  it  is  not,  it  is  the  misfortune  of  the  assignees.''  So  also,  an 
executor  plaintiff  cannot  be  distinguished,  Avith  respect  to  costs, 
from  the  party  Avliom  he  represents  ;  ®  and  if  he  revives  a  suit  in 
which  his  testator  Avas  a  party,  he  Avill  incur  his  testator's  liability 


1  O'Callashiin  v.  Cooper,  5  Ves.  117, 
128;  Heigliiiiuton  V.  Grant,  and  Harper  v. 
Mundav,  ubi  sup.;  Beer  v.  I'app,  10  W. 
R.  277li  L.  JJ.;  but  see  ante,  pp.  1416, 
1417. 

2  Taylor  v.  Tabriim,  6  Sim.  281;  and 
see  Flanagan  v.  Nolan,  1  iMoll.  84;  Tra- 
verse V.  Townseml,  ib.  496. 

3  Lawrence  n.  liowle,  2  Thil.  140;  Byrne 
V.  Norcutt,  13  Beav.  330,  346. 


*  Eaves  v.  Hickson,  30  Beav.  136;  7Jur. 
N.  S.  1297;  and  for  the  order,  see  Seton, 
634,  No.  2. 

^  Ante,  p.  1382.  And  see  Jones  v.  Jones, 
2  De  G.,  J.  &  S.  294. 

<•  Edwards  v.  Harvey,  G.  Coop.  40. 

7  Puole  V.  Franks,  1  Moll.  78. 

8  AVestley  v.  AVilliamson,  2  lAIoll.  458. 
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Costs  0.  per- 
sonal repre- 
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to  costs.  Thus,  where  an  executor,  after  a  bill  by  his  testator  had 
been  dismissed  with  costs,  revived  the  suit,  alleging  that  he  in- 
tended to  appeal,  he  was  ordered  to  pay  the  costs  of  the  whole  suit.* 

Where  a  bill  was  filed  for  the  purpose  of  raising  legacies  charged 
on  real  estate,  there  being  no  personal  estate,  it  Avas  held,  that  the 
executor,  taking  out  probate  in  such  a  case,  could  get  no  costs ;  ^ 
and  the  rule  is  the  same  in  the  case  of  the  executor  of  an  insolvent 
mortgagor.^  The  case  is,  however,  said  to  be  different  with 
respect  to  an  administrator  ad  litem :  who  will  be  entitled  to  his 
costs  out  of  the  fund  ;  *  or,  if  that  is  deficient,  from  the  plaintiff. 

If  an  executor  who  has  neither  j^i'oved  nor  acted,  although  he 
has  not  renounced,  is  made  a  party  to  a  suit,  for  the  purpose  of 
raising  charges  by  the  sale  of  real  estate,  the  personal  estate  being 
insufficient,  the  costs  of  such  executor  cannot  be  paid  out  of  the 
fund,  but  must  be  borne  by  the  i^laintiff :  as  he  was  not  a  necessary 
party.^ 

In  suits  by  a  creditor  against  a  personal  representative  for  pay- 
ment of  his  own  debt  only,  and  not  for  general  administration,  if 
the  creditor  succeeds  .in  establishing  his.demandj  the  Court  directs 
his  costs,  as  well  as  the  amount  of  his  debt,  to  be  paid  to  him  out 
of  the  estate  ;^  but  the  Court  makes  no  order  with  regard  to  the 
payment  of  the  costs  of  the  personal  representative:  upon  the 
principle  that  he  may  reimburse  himself  those  costs  out  of  the  per- 
sonal estate.''  Where,  however,  the  suit  is  instituted,  either  by 
creditors  or  by  legatees,  for  a  general  administration  of  assets,  so 
that  the  whole  estate  of  the  deceased  must  necessarily  come  under 
the  direction  of  the  Court,  the  practice  is  different,  and  the  costs 
of  the  personal  re2:)resentatives  are  always  provided  for;  and  even 
where  there  is  a  deficiency  of  assets  to  pay  the  whole  of  the 
testator's  debts,  the  costs  constitute  the  first  charge  upon  the  fund 
arising  from  the  personal  estate.^     And  this  jirinciple  will  be  acted 


1  Horlocki).  Priestlej',  8  Sim.621;  Lyon 
V.  McKenna,  2  Moll. "460.  So  where  a 
plaintitr,  who  lias  been  f>rdered  to  p:iy  the 
cost-  of  a  proceeiliiig  in  the  suit,  becomes 
bunkruiit,  and  the  su^t  is  revived  by  bis 
assij^nee,  tlie  (Jourt  will  stay  proceedings 
un'il  tlie  payment  of  tlie  co-ts  whieli  the 
piaintifF  has  been  ordered  to  pay.  Cook 
V.  HatliawMv,  L.  K.  8  I-:.].  612. 

•■2  Niish  V."  Dillon,  1  Moll.  236;  but  see 
Makings r.  Makings,  1  De  G.,  F. &  J.  355, 
359,  L.  C. 

3  Nicholson  t'.  Falkiner,  1  Moll.  555. 

4  Ihid. 
6  Ibid. 

6  Davy  V.  Seys,  Mos.  204. 

7  Huinplirys'  r.  Moore,  2  Atk.  108. 
Courts  of  Law,  in  giving  judirinent  in 
favor  of  a  creditor,  direct  the  costs  to  be 
paid  by  the  executor,  </«  hmh  ti-st'iloris ; 
and  if  there  be  none,  de  bonis  pnipriis ; 


Jefferies  v.  Harrison,  1  Atk.  468.  la 
Equity,  however,  the  rule  isdilFerent;  for 
if  the  assets  are  not  sufficient  lo  ));iy  both 
debt  and  costs,  the  executor  will  not  be 
decieed  to  pnvco^ts:  Uve<lale  v-  Uvedide, 
3  A'k.  119;  twi-tleton  v.  Tliehvel,  Mar- 
dres,  165;  unless  be  his  niisennducied 
himself,  bj'  having  satisfied  simple  con- 
tracts, in  preference  to  deb's  upon  special- 
ty;  .leffeiies  f.  Harrison,  «6/ SM/).  It  may 
be  suggested  here,  that,  as  an  admiss'ou  of 
as-ets  by  a  representative  is  cn^-i  lere  I  to 
be  an  admission  of  assets  suflicit-nt  to  pay 
costs  as  wtll  as  the  princi|)al  demand: 
I'liilantiiropie  Society  v.  Hob-on,  2  J\I.  & 
K.  35";  such  admis-ion  sliould  not  be 
made,  uidess  the  pnrty  i-!  satisfi-'d  that  the 
assi'ts  will  cover  debt  and  c^sts;  and  see 
Roch  r.  Callen,  6  Hare,  531,  534. 

S  Bennett  v.  Going,  1  Moll.  529;  Young 
V.  Everest,  1  R.  &  M.  426;  Gaunt  v.  Tay- 
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upon,  where  the  testator  is  a  defaulting  trustee,  and  his  estate  is 
not  sufficient  to  satisfy  the  breach  of  trust ;  ^  but  the  assignees  in 
bankruptcy,  2'>endente  lite,  of  a  defaulting  administrator,  will  not 
be  allowed  their  costs.^ 

The  right  of  the  personal  representative  to  his  costs,  in  such 
cases,  may  be  defeated  by  his  collusion,  or  by  some  of  those  cir- 
cumstances which  have  been  already  pointed  out  as  disentitling  a 
trustee  from  his  right  to  the  costs,  out  of  the  fund ;  but  where 
there  are  no  circumstances  of  that  nature,  the  costs  of  the  personal 
representative  constitute  the  primary  charge  :  ^  and  he  is  entitled 
to  immediate  payment  of  them :  even  though  he  may  be  indebted 
to  the  testator  in  a  sum  payable  on  a  future  day.* 

Where  a  suit  for  the  administration  of  an  estate  has  been 
properly  instituted,  the  costs  of  the  plaintiff  and  all  necessary 
parties  are  considered  as  expenses  in  administering  the  estate; 
and  are  the  first  charge  upon  it ;  ^  and  if  the  estate  is  insufficient 
for  the  payment  of  all  the  costs,  the  executor's  costs  are  the  first 
cliarge  ;  then  the  plaintiff's ;  and  then  those  of  the  other  parties.^ 
Where  the  plaintiff's  claim  fails,  or  the  estate  is  exhausted  by  prior 
demands,  so  that  he  does  not  obtain  payment  of  his  demand,  he 
is  nevertheless  entitled  to  his  costs,  if  the  Court  has  been  enabled 
to  administer  the  estate  through  his  exertions^  Where  the 
costs  of  all  parties  were  ordered  to  be  taxed  and  paid,  as  between 
solicitor  and  client,  on  the  assiamption  that  the  fund  was  sufficient 
to  pay  them  all,  and  it  subsequently  appeared  that  the  fund  was 
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lor,  2  Hare,  413,  "420;  Ottley  v.  Gilby,  8 
Beav.  602,  605;  Tanner  v.  D;nicey,  9  lieav. 
33U,  342;  see,  however,  Daw  r.  Sevs,  Mos. 
204;   Adair  v  Shnw,  1  Sch.&  Lef.'280. 

1  Ilaldenby  v.  Spofforih,  9  Beav.  195. 

"  Carr  v.  Henderson,  11  Beav.  415;  Mor- 
rison V.  ]\Ioirison,  7  De  G.,  M.  &  G.  214, 
224,  226. 

3  AMi'iugh  a  plaintiff  is  entitled  to  file 
his  bill  fnr  an  account  and  di-iiiibii'ion, 
yet  where  all  the  charges  of  fraud,  collu- 
sion, and  misconduct  on  the  part  of  tlie 
defi-nilai.ts,  ■which  formed  the  main  pround 
of  the  suit,  were  [iroved  to  bo  I'al-e,  unju^^t, 
and  vexatious,  tlie  bill  was  dismissed  with 
costs,  as  to  the  defendants  not  liab'e  to 
account,  and  the  defendant  who  was  ac- 
connt'ble  as  trustee,  was  allowed  all  his 
taxiible  costs,  extra  charges,  :ind  expenses, 
out  of  the  fund,  before  distiibution.  ili- 
nu=e  V.  Cox,  5  John.  Ch.  441. 

4  Stevens  v.  Pillen,  12  inr.  282,  V.  C. 
W. ;  but  see  I.eedham  v.  Chnuner,  4  K.  & 
J.  458,  where  a  trustee's  expi^nses,  of  an 
atti'nipted  premature  sale,  were  held  not  a 
primary  charge. 

5  Lo omes  v.  Stotherd,  1  S.  &  S.  458, 
461;  Larkins  v  Paxton,  2  M.  &  K.  320; 
Barker    v.   Wardle,   ib.   818;    Bennett  v. 


Going,  1  Moll.  529;  Lechmere  v.  Brazier, 
1  Huss.  72,  80;  Tanner  v.  r)ance_y,9  Beav. 
339,  342.  Where  an  executor  is  only  en- 
titled to  priority  for  a  portion  of  his  costs, 
see  Bienkinsnp  v.  Foster,  3  Y.  &  C.  Ex. 
207;  Seton,  145.  A  creditor,  who  came  in 
after  the  Master  had  filed  his  report,  and 
obtaini'd  leave  to  prove  his  debt,  without 
stipulating  to  contribute  to  the  cos's  of  the 
suit  brought  by  other  creditors  against  the 
executois —  the  assets  not  being  suflicient 
to  p  ly  all  tile  debts  jiroved  —  was  not 
allowed  his  cos's  out  of  the  fund.  Mason 
V.  Codwise,  6  John.  Ch.  Ib3. 

•J  Tipping  V.  Power,  1  Hare,  405,  411; 
0  Jur.  134;  Tanner  v.  Dancey,  iibi  sup. ; 
Sanderson  v.  Stoddart,  9  N.  S."l21G,  M.  R. 
As  to  cases  where  pliintilf  is  entitled  to 
costs  as  between  solicitor  and  client,  see 
post,  p.  1436;  and  as  to  costs  of  cred- 
itors ci'mjpg  in  under  a  decree,  see  nnte, 
p.  1212;  but  see  Wetenhall  r.  Dennis, 
33  Beav.  285;  S.  C.  nom.  "Wetienlndl  v. 
Davis,  9  Jur.  N.  S.  1216,  where  a  plaintifF 
legatee's  priorit}-  over  the  other  parties, 
was  confined  to  liis  costs  of  getting  in  and 
realizing  the  estate. 

7  Wedgwood  v.  Adams,  8  Beav.  103, 105 ; 
Seton,  145. 
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insufficient,  the  Court  rectified  the  order,  by  giving  the  executors 
their  costs  in  priority.^ 

Where  a  creditor  institutes  a  suit,  knowing  that  the  estate  has 
been  wholly  exhausted,  or  that  there  are  no  assets  available  for 
the  payment  of  his  claim,^  or  is  informed  thereof,  before  or  after 
the  institution  of  the  suit,  by  the  executor,  or  by  creditors  having 
prior  claims,  and  such  information  turns  out  to  be  correct,  he  will 
be  ordered  to  pay  the  Avhole  of  the  costs,  or  the  costs  from  the 
time  he  received  such  information  ;  ^  or  be  disallowed  all  his  costs, 
or  his  costs  incurred  after  the  notice.* 

Where,  however,  in  a  case  in  which  there  were  no  residuary  or 
pecuniary  bequests,  the  next  of  kin  of  the  testator  instituted  a 
suit  for'the  administration  of  the  estate,  and  the  debts  exhausted 
the  residue,  it  was  held  that  the  plaintiff  must  bear  his  own  costs ; 
but  that  the  executor  must  have  his  out  of  the  specific  legacies.^ 

Where,  in  a  creditors'  suit,  the  creditors,  who  had  signed  an 
undertaking  to  contribute  their  proportion  of  the  costs,  had  been 
paid  in  full,  they  were,  on  the  assets  subsequently  proving  deficient 
to  pay  the  costs,  ordered,  on  the  petition  of  the  plaintiff,  to  con- 
tribute to  the  plaintiff's  costs ;  and,  for  that  purpose,  to  repay  pro- 
portional i^arts  of  what  they  had  received.^ 

In  suits  hj  puisne  incumbrancers  or  general  creditors,  for  the 
administi-ation  of  assets,  it  is  not  usual  to  make  persons  having 
prior  specific  charges  parties  to  the  suit,  as  they  will  be  untouched 
by  a  decree  for  sale ; '  and  may  therefore,  if  they  are  made  parties, 
insist  upon  having  the  bill,  as  against  them,  dismissed  with  costs. 
They  may,  however,  adopt  the  suit,  and  consent  to  a  sale,  and  to 
receive  payment  of  their  principal  and  interest  out  of  the  pro- 
coeds  :  in  which  case,  although  the  decree  is  for  the  payment  of 
all  parties,  according  to  their  priorities,  as  they  have  adopted  the 
suit  the  costs  of  all  parties  must,  in  the  first  instance,  come  out  of 
the  fund.^ 


1  Gaunt  V.  Taylor,  2  Hare,  413,  420;  see 
contra,  Swale  r.  Aliliier,  6  Sim.  572. 

2  Koran  r.  Baldwin.  1  Moll.  539. 

3  Bleuett  V.  Jessop,  Jac.  240,  242;  King 
V.  Brvant,  4  Beav.  460,  462;  Fuller  v. 
Green,  24  Reav.  217. 

4  Kobinson  v.  Elliott,  1  Russ.  509;  Loo- 
mes  7'.  Stotherd,  1  S.  &  S.  458,  461:  At- 
torn ev- lien  era  1  V.  Giljb=,  1  De  G.  &  S. 
156,  iOl;  Sullivan  v.  Bevan,  20  15eav.  399. 

6  Newbepin  v.  Bell,  23  Beav.  3S6. 

6  Thompson  D.  Cooper,  2  Coll.  87;  ante, 
p.  1213. 

7  Ante,  p.  214. 

8  Brace,  t'.  Duchess  of  Marlborough, 
Mos.  50;  "White  v.  Bishop  of  Petei  bor- 
ough, Jac  402;  Kgan  v.  BaMwin,  1  Moll. 
639;  Keiiebel  v.  Scrafton,  13  Ves.  370; 
Armstrong  v.  Storer,  14  Beav.  53^,  538; 
and   see   ante,  p.  1390;  see  also  I'ord  v. 


Earl  of  Chesterfield,  21  Beav.  426; 
Wright  V.  Kirbv,  23  Beav.  463;  Dighton 
V.  Wither.*,  31  Beav.  423;  Ward  v  Mackin- 
lay,  10  Jur.  N.  S.  1063;  13  W.  R.  65, 
L.  JJ.;  2  De  G.,  J.  &  S.  358;  ante,  p.  284, 
note,  as  to  the  present  practice  in  suits 
conceroirig  niortgnges.  Where  a  mort- 
gagee brought  a  bill  to  frec'ose,  and 
subsequent  incumbrancers  answered  and 
disclaimed  as  to  him,  it  was  held  that  they 
were  entitled  to  the  costs  of  their  answers, 
out  of  the  fund,  althouph,  as  between 
themselves,  they  contested  the  right  to  the 
surplus.  Miickiei'.  Cairnes,  5  Cowen,  547; 
Catiiu  V.  Hiirned,  3  John.  Ch.  61.  Where 
the  widow  was  necessarily  made  a  party 
to  a  bill  of  foreclosure,  she  was  lield  en- 
titled to  her  costs  out  of  two-thirds  of  the 
surplus  in  Court,  without  prejudice  to  her 
claim  of  dower  out  of  the   gross  amount 
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The  right  of  a  creditor,  who  files  a  bill  for  an  administration  of   Ch  xxxi. 

assets,  to  be  paid  his  costs   out  of  the  fund  in   Court,  does  not   , -^ , 

affect  the  personal  representative's  right  of  retainer  for  satisfaction   Eight  of 
of  a  debt  due  to  himself;  and  even  where  part  of  the  personal  £"^'i^ii|' 
estate  had  been  iiaid  into  Court  by  an  administrator,  and  another  not  deprive 

.  Til  Tiu.ij.1*         executor  of 

part  of  it  remained  m  his  hands,  but  there  was  a  debt  due  to  liim  hjs  y^„\^t  of 

from  the  intestate,  greater  than  the  amount  of  both  funds,  and  ^'Jj^'duc'to 

no  other  assets  to  satisfy  the  general  body  of  creditoi-s,  or  even  to  himscif; 

pay  the  costs  of  the  plaintiff,  Sir  John  Leach  M.  R.  was  of  opinion  }l^l  J,'^""^^ 

that  the  administrator's  right  of  retainer  was  not  affected  by  the   been  paid 

.-Ti  •    .       i-^        ^         1x1     J.    into  (ourt. 

circumstance  of  his  having  paid  the  money  into  Court,  and  that 

the  plaintiff  was  not  entitled  to  have  his  costs  satisfied  out  of  a 
fund  to  which  the  right  of  retainer  extended.^     But  although  a  But  devisee 
personal  representative  may  retain  for  the  amount  of  his  own  debt,  j^  preierence' 
in  preference  to  the  claim  of  the  plaintiff  for  the  costs  of  the  suit,  to  costs; 
the  same  thing  cannot  be  done  by  a  devisee  of  real  estates,  Avhich 
are  subject  to  the  payment  of  debts.     If,  however,  a  devisee  gives  |^I'j^^'„p!X 
notice  that  his  right  of  retainer  will  exceed  the  assets,  after  such  after  notice 
notice  the  plaintiff  may  be  considered  as  proceeding  at  the  peril  of  "^ '=''»™- 
costs.^ 
Where  a  bill  was  filed  to  raise  legacies  charged  on  real  estate.  Priority  of 

.         ^    .  •  T       r>  xj?xi        costs  ot  suit 

and  the  estate  was  insufiicient  to   provide  tor  payment  ot   tlie  to  raise  lega- 

legacies  and  the  costs  of  suit  in  full,  the  devisees   of  the  estate  ^^^tv'^where 

were  held  entitled  to  their  costs  out  of  the  fund,  in  priority  to  estate 'insuffi- 
those  of  the  legatees.'"* 

The  above  rules  apply  to  cases  where  there  is  a  deficiency  in  Where  there 

the  fund  realized  by  the  suit  to  answer  all  the  claims  upon  it :  funci^"the"'^" 

but,  where  this  is  not  the  case,  the  general  rule  is,  that,  wherever  costs  must  be 

\rH  1  T   1  1  1  paid  out  of 

it  is  necessary  to  come  to  the  Court,  to  establish  a  demand  upon  it; 
the  property  of  persons  deceased,  the  costs  of  such  proceedings 
must  be  borne  out  of  the  assets.*  Therefore,  if  a  bill  be  filed 
by  a  creditor  for  his  debt,  or  by  a  legatee  for  his  legacy,  the  costs 
of  the  suit  must  be  paid  out  of  the  testator's  estate :  so,  also, 
must  the  costs  of  a  suit,  to  obtain  the  benefit  of  a  donatio  mortis 
causa.  The  expenses  of  a  suit,  also,  by  residuary  legatees,  or  next 
of  kin,  for  an  account  and  distribution  of  an  estate,  must  be 
defrayed  out  of  the  general  estate.     In  such  suits,  the  circum- 

of  the  surplus.    Tabele  v.  Tabele,  1  John.  ton  v.  Higgs,  5  Sim.  228 ;  Hall  v.  Macdon- 

Ch.  45.     Where  a  defendant  disclaims  he  aid,  14  Sitn.  1;  and  as  to  right  of  retainer, 

is  ordinarily  entitled  to  costs.     Usher  i-.  see  Fox  «.  Garrett,  28  Beav.  16;  Boyd  w. 

Jouitt,  5  Litt.   32;    Ford  v.  Chesterfield,  Brookes,  13  W.  K.  419,  L.  C. 

16  Beav.  520;  Bellamv  v.  Brickenden,  4  -  Loomes  v.   Stotherd,  1  S.  &  S.  458; 

K.  &  J.  G70;  Gurney'u.  Jackson,  1  S.  &  Hall  v.  Macdonald,  uhi  sup. 

G.  97;  lliorns  v.  Holtoii,  Jur.   (52)  1077,  3  Woollatt  v.    VVoollatt,   4   Jur.  N.  S. 

R.;  S.  C.  16  Beav.  259;  Wiird  v.  Shake-  1292,  V.  C.  S. 

shaft,  1  Dr.  &:  S.  269;  1  Soton,  Dec.  (3d  ■*  See  Hampson  v.  Brandwood,  1  Mad. 

Eng.  ed.)   378;  McKinnon  v.  McDonald,  381,394;  Ganhier  v.  Parker,  3  Mad.  184. 

4  Jones  Eq.  (N.  C.)  1.  For  the  principles  on  which  such  costs  will 

1  Chissum  v.  Dewes,  5  Iluss.  29;  Lang-  be  taxed,  see^^ios^,  pp.  1436,  1437. 
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though  the 
executor  has 
offered  jilaiu- 
tift'aliiU 
inspection  of 
the  accounts. 


Where  suit 
is  to  secure  a 
contingent 
interest; 
or  is  occa- 
sioned by  a 
difTiculty 
arising  upon 
the  M'ill. 


Suits  by  leg- 
atees : 


Legatees  not 
entitled  to 
costs,  where 
bill  dis- 
missed. 


stance  that  the  defendant  has  offered  to  the  plaintiff  a  full  inspec- 
tion of  his  account,  makes  no  difference  :  a  plaintiff,  in  such  a 
case,  is  not  bound  to  receive  and  acquiesce  in  the  mere  unsupported 
statement  of  the  accounting  party ;  he  has  a  right  to  have  the 
account  of  the  estate  taken  with  the  sanction  of  oaths,  and  all 
other  guards  against  deception  Avhich  a  Court  of  Equity  can 
supply.^  The  circumstance,  that  the  plaintiff  himself,  besides 
being -a  residuary  legatee,  is  a  co-executor  with  the  defendants, 
will  not  make  any  difference  in  the  application  of  the  rule : 
though,  if  he  files  his  bill  in  the  character  of  creditor  as  well  as 
legatee,  and  fails  in  establishing  his  claim  as  creditor,  he  will  have 
to  bear  any  additional  costs  which  may  have  been  occasioned  by 
his  unfounded  claiins.^  Where,  however,  the  executor  had  truly 
stated  the  condition  of  the  estate,  a  residuary  legatee,  who  filed  a 
bill  to  take  the  accounts,  was  ordered  to  pay  the  costs  of  the  suit 
out  of  his  own  share.^ 

Where  a  bill  is  brought  to  secure  and  have  the  benefit  of  a  con- 
tingent interest  devised  over,  the  costs  must  be  paid  out  of  the 
general  assets  of  the  testator  who,  by  his  will,  occasioned  the 
difficulty ;  *  and  it  is  invariably  held,  that  if,  in  the  course  of  a 
suit  for  the  administration  of  an  estate,  a  difficulty  arises  upon 
the  construction  of  the  will,  the  costs  occasioned  by  such  diffi- 
culty must  be  defrayed  out  of  the  assets:^  even  though  the 
difficulty  has  arisen  from  parol  evidence,  introduced  on  the  part 
of  the  defendant.^ 

When  it  is  said,  that  a  legatee,  filing  a  bill  for  his  legacy,  will 
be  entitled  to  his  costs  out  of  the  estate,  it  must  be  understood 
only  as  applying  to  those  cases  in  which  he  is  successful  in  the 
suit.  If  a  person  claims  as  legatee,  and  his  bill  is  dismissed,  he 
will  not,  in  general,  be  allowed  his  costs  out  of  the  testator's 
estate,  notwithstanding  there  is  an  ambiguity  in  the  Avill,  which 
renders  it  necessary  to  apply  to  the  Court  for  its  construction.'' 


1  Sharpies  v.  Sharpies,  M'Lel.  506 ;  13 
Pri.  V45. 

2  J/nd. 

3  Mackenzie  «.  Taylor,  7  Beav.  467; 
Thompson  v.  Clive.  11  Bpav.475,  480;  and 
see  Attornev-General  V.  Gibbs,  1  De  G.  & 
S.  156,  161." 

4  Studholme  v.  Hodgson,  3  P.  Wins. 
303. 

5  This  rule  npplies  only  to  cases  arising 
und'T  wills;  it  does  not  afply  where  dif- 
ficulties arise  npin  the  constrnctioii  of 
deeds:  in  whicli  cases,  althougli,  if  the 
deed  wh'ch  gives  ri-e  to  tiie  suit  be  so 
dark'y  framed  as  to  occi'-ion  fair  doubts 
as  to  its  construction,  the  Court  will  excuse 
the  unsuccessful  parties  their  costs,  it  Avill 
not  compel  t!ie  successful  pirty  to  pay 
them  out  of  the  estate.    Hampson  v.  Brand- 


wood,  1  Mad.  381,  394;  see  al«o  Earl  of 
Orford  V.  Churchill,  3  V.  &  B.  59,  71, 
where  the  co>ts  <if  iin  unsuccessful  claim, 
set  up  on  behalf  of  I'H  infant,  to  a  siuire  of 
a  fund  under  !i  settlement,  were  clmrged, 
not  upon  the  general  lund.  but  upon  that 
portion  of  the  fund  to  which  the  infant  was 
held  to  be  entitled.  See  also  Collett  v, 
Collett.  14  W.  1!.  446,  M.  R. 

6  Nourse  v.  Finch,  1  Ves.  J.  344,  362; 
see  King  v.  Strong,  9  Paisje,  94;  Smith  v. 
Smith,  4  Paige,  "i'l;  Rogers  v.  Koss,  4 
John.  Ch.  608;  Irving  v.  De  Kay,  9  Paige, 
521. 

^  Lister  v.  Sherringham,  cited  1  Newl. 
Pr.  592;  see,  however,  Lynn  v.  Beaver,  T. 
&  R.  03.  69;  Windh:\m  i;' Graham,  1  Russ. 
331,  347;  Lee  v.  Uelane,  4  Lie  G.  &  S.  1, 
6;  14  Jur.  861. 
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In  such  cases,  the  Coiirt  will  usually,  if  the  case  involves  consider- 
able difficulties,  occasioned  by  conflicting  decisions  or  the  acts  of 
the  testator,  or  the  plaintiff  has  a  fair  ground  for  making  his  claim, 
make  each  party  bear  his  own  costs,  by  ordering  the  dismissal  to 
be  without  costs.  Therefore,  where  a  bill  was  filed,  by  the  next 
of  kin  of  a  testator  against  the  executors,  for  the  imdisposed-of 
residue,  and  the  next  of  kin  failed,  the  bill  was  dismissed  without 
costs :  because  the  Court  thought  there  was  some  excuse  for  their 
litigating  the  executor's  right  to  it.^  And  where,  after  a  verdict 
upon  an  issue,  finding  against  the  legitimacy  of  a  person  claiming 
a  legacy  as  a  legitimate  child,  a  question  arose  as  to  the  costs, 
the  Court  refused  to  give  costs  against  him:  as  he  had  always 
borne  the  name  of  the  family,  and  been  received  in  it.^  Where, 
however,  the  bill  is  not  simply  dismissed,  but  a  declaration  of 
right  is  made,  the  plaintiff,  though  unsuccessful,  is  often  given  his 
costs.® 

It  may  be  noticed  here,  that  in  a  case  where  a  bill  was  filed  for 
a  legacy,  which  had  been  bequeathed  to  an  infant,  and  which  had 
been  more  than  satisfied  by  advances  made  for  the  infant's  benefit, 
during  his  minority,  and  by  a  larger  legacy  bequeathed  to  the 
infant  by  the  executor,  the  Court  decreed  in  favor  of  the  legatee, 
though  there  had  been  no  demand  for  ten  years  after  he  came  of 
age ;  but  as  it  considered  the  demand  very  ungracious,  it  gave  the 
legatee  no  costs.*  So,  also,  where  the  legatee  persisted  in  useless 
litigation,  no  costs  were  allowed.^ 

It  is  necessary,  here,  to  advert  to  an  important  distinction  with 
regard  to  the  portion  of  the  testator's  estate  out  of  which  the 
costs  are  to  be  paid :  for  the  rule  is,  that  where  any  doubt  or 
ambiguity  arises  under  a  will,  with  reference  to  any  bequest  or 
devise,  which  renders  an  application  to  the  Court  necessary,  the 
costs  occasioned  by  such  application  are  to  be  paid,  not  out  of  the 
property  with  respect  to  which  the  doubt  arises,  but  out  of  the  gen- 
eral assets  not  otherwise  dis2:)0sed  of.®     In  other  words,  they  are 
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but  will  nut 
be  made  to 
pay  thein, 
where  fair 
ground  of 
claim. 


1  Brasbridge  v.  WoodrofFe,  2  Atk.  69. 

2  Forbes  v.  Tavlor,  1  Ves.  .F.  99. 

3  Merlin  v.  BlaV»ve,  25  Beav.  125,  135, 
136;  Lynn  v.  Beaver,  T.  &  R.  63,  69; 
Thomason  ■!).  Moses,  5  Beav.  77,  81 ;  Wedg- 
wood V.  Adams,  8  Beav.  103;  Johnston  v. 
Todd,  ?6.  489;  Cooper  y.  Pitcher,  4  Hare, 
485;  Borehiim  v.  Bignall,  8  Hare,  131; 
Turner  v.  Frampton,  2  ('oil.  331;  Lee  v. 
Delane,  4  De  G.  &  S.  1;  14  Jur.  861; 
Hodgson  V.  Cbirke,  1  De  G.,  F.  &  J.  394; 
and  ante,  p.  1404. 

*  Leo  V.  Brown,  4  Ves.  362,  369. 

6  Ottley  V.  Gilby,  8  Be:iv.  602,  605; 
Thompson  v.  Olive,  11  Beav.  475,  480. 

6  Studholme  v.  Hodgson,  3  P.  Wms. 
308 ;  .Jollitte  v.  East,  3  Bro.  C.  C.  25,  27 ; 

VOL.  II. 


Legatees  re- 
fused costs, 
where  the 
claim  is  very 
ungracious. 


Out  of  what 
fund: 


Baugh  V.  Reed,  ib.  193;  1  Ves.  J.  257, 
265;  Attornev-General  .v  Hurst,  2  Cox, 
364,  366;  S.  C.  nom.  Attorney-General  v. 
Winchelsea,  3  Bro.  C.  C.  375,  381;  Bar- 
rington  v.  Tristram,  6  Ves.  345,  349; 
Howse  V.  Chapman,  4  Ves.  542;  Pearson 
V.  Pearson,  1  Sch.  &  Lef.  12 ;  Bagshaw  r. 
Newton,  9  Mod.  283;  Nisbett  r.  Murray, 
5  Ves.  149,  158;  Wilson  v.  Brownsmith,  9 
Ves.  180,  182;  Wilson  v.  Squire,  13  Sim. 
212;  Handlev  v.  Davies,  5  Jur.  N.  S.  190, 
V.  C.  S. ;  Smith?'.  Smith,  4  Paige,  271; 
King  V.  Strong,  9  Paige,  94 ;  Irving  ?'.  De 
Kay,  9  P^ige,  521;  Sawyer  v.  Baldwin, 
20  Pick.  378,  388;  Rogers  v.  Ross,  4  John. 
Ch.  608;  Bowditch  v.  Soltvk,  99  Mass. 
136,   141. 
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A\'hat  costs 
allowed  to 
next  of  kin, 
or  members 
of  a  class, 
coming  in 
under  a  de- 
cree. 
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■\vhen  ditfer- 
ent  classes  of 
claimants. 


Costs  of 
questions 
under  will, 
paid  out  of 
tiic  general 
residue.. 


payable  out  of  what  is  usually  termed  tlie  residuary  personal 
estate :  although,  perhaj^s,  the  term  may  not  be  quite  correct, 
inasmuch  as  the  residuary  estate  is,  strictly  speaking,  that  part 
of  the  estate  which  remains  after  payment  of  all  legal  and  testa- 
mentary claims  upon  the  estate,  whether  for  debts,  legacies,  or 
costs ;  ^  and  this  rule  applies,  although  the  testator  charges  his 
debts,  funeral,  and  testamentary  expenses,  upon  a  specific  fund.^ 
Where,  however,  a  testator  charged  a  specific  part  of  his  estate 
with  his  debts,  and  the  costs  of  executing  the  trusts  of  his  will,^ 
or  with  his  debts,  funeral,  and  testamentary  expenses,  in  exon- 
eration of  the  residue,*  or  in  substitution  for  the  residue,  which 
failed,^  the  costs  of  the  suit  were  held  to  be  payable  out  of  the 
part  so  charged. 

When  next  of  kin,  or  persons  claiming  as  a  class  under  the  will 
of  a  testator,  succeed  in  establishing  their  title  under  a  decree  for 
the  administration  of  the  estate,  it  is  usual  for  them  to  be  allowed 
their  costs:  not  their  costs  incurred  out  of  doors  in  collecting 
information  as  to  the  pedigree  of  the  party:  not  the  costs  of 
private  inquiry ;  but  the  costs  incurred  in  the  Judge's  Chambers, 
and  generally  of  proceedings  in  the  suit ;  ^  and  the  rule  pre- 
vails, whether  they  are  made  parties  to  the  suit,  or  the  fund  is 
administered,  without  formally  bringing  them  before  the  Court 
upon  the  record.''  In  such  cases,  if  the  residuary  estate  has 
ultimately  to  be  divided  amongst  difierent  classes  of  persons,  the 
practice  is  for  the  costs  of  all  the  claimants  to  be  paid  out  of 
the  general  estate,  before  any  apportionment  is  made  :  even  though 
the  efiect  of  such  a  mode  of  payment  is  to  diminish  the  fmid  of 
one  class  of  claimants,  to  an  extent  materially  greater  than  the 
amount  of  costs  due  to  that  j^articular  class.^ 

Moreover,  where  the  particular  fund  which  has  occasioned  the 
litigation  is  no  part  of  the  residue,  the  general  rule  is,  that  the 
residuary  estate  should  bear  the  costs  of  administering  the  estate. 
Thus,  where  it  was  necessary  to  have  the  decision  of  the  Court,  as 
to  whether  a  legacy  of  10,000/.,  given  to  two  sisters,  was  a  joint 


t  Eyre  v.  Marsden,  4  M.  &  C.  231,  243; 
Eiplev  V.  Movsey,  1  Keen,  578;  Pickford 
V.  Brown,  2  K.  &  J.  426;  2  Jur.  N.  S.  781, 
783;  Sanders  v.  Miller,  25  Beav.  154; 
Stringer  v.  Harper  (No.  2),  26  Beav. 
585;  6  Jur.  N.  S.  401;  Maddison  v. 
Chapman,  1  J.  &  H.  470 ;  Joliffe  v.  Twy- 
Ibrd,  4  Jur.  N.  S.  1165,  M.  II. 

2  Browne  v.  Groombridge,  4  Mad.  495, 
502;  Linley  v.  Taylor,  1  Gift".  67;  Stringer 
V.  Harper,  -ubi  sup. ;  and  see  Gilbertson  v. 
Gilbertson,  34  Beav.  354,  where  the  costs 
of  a  special  case  were  held  not  to  be  tes- 
tamentary charges. 

Alsop  V.  Bell  24  Beav.  451 ;  see,  how- 


ever. Lord  Brougham  v.  Lord  Poulett,  19 
Beav.  119;  1  Jur.  N.  S.  15L 

4  Morrell  v.  Fisher,  4  De  G.  &  S.  422, 
424. 

5  Wilson  V.  Heaton,  11  Beav.  492,  494. 

6  Shuttleworth  v.  Howarth,  C.  &  P. 
228,  232;  and  see  S.  C  4  M.  &  C.  492;  5 
Jur.  2;  Ee  Taylor,  Daubney  v.  Leake,  L. 
R.  1  En.  495,  M.  R.;  Hubbard  v.  Latham, 
1  W.  N.  105 ;  14  W.  R.  553,  V.  C.  K. ; 
Wragg  V.  Morley,  14  W.  R.  949,  V. 
C.  W. 

7  Hutchinson  v.  Freeman,  4  M.  &  C. 
490;  3  Jur.  694;  Swift  v.  Swift,  1  De  G., 
F.  &  J.  160;  see  ante,  pp.  437,  1213. 

8  Shuttleworth  v.  Howarth,  ubi  suj). 
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bequest  or  in  common,  the  costs  were  ordered  to  be  paid,  not  out 
of  the  legacy,  but  out  of  the  general  assets.^  So,  where  a  bill 
was  brought  to  secure  and  have  the  benefit  of  a  contingent  inter- 
est devised  over,  the  costs  were  ordered  to  be  paid  out  of  the 
residuary  estate ;  and  where  the  question  was,  whether  a  legacy 
was  specific  or  not,  the  costs  of  determining  that  question  Avere 
ordered  out  of  the  general  estate,  in  preference  to  the  specific 
legacy,  although  the  general  estate  was  made  the  subject  of  a 
residuary  bequest.'^  Upon  the  same  ground,  it  was  formerly  held, 
that  by  giving  a  legacy  to  an  infant,  the  testator  made  it  necessary 
to  come  into  Court  for  directions  how  to  lay  it  out;  and  that, 
therefore,  the  costs  of  a  bill  by  an  infant  legatee,  to  have  the 
legacy  secured  for  his  benefit,  must  be  paid  out  of  the  residue.^ 
Such  api^lications  have,  however,  been  rendered  unnecessary,  by 
the  36  Geo.  III.  c.  52,  §  32,  which,  in  the  case  of  an  infant,  author- 
izes the  executor  to  pay  the  legacy  into  Court ;  and  in  Whopham 
V.  Wingfield^^  the  Court  said  that,  in  future,  the  costs  would  not 
be  given  in  such  a  case.  In  the  application  of  the  rule,  that  the 
costs  of  suit  are  payable  out  of  the  general  residue,  no  distinction 
exists  between  the  cases  in  which  it  is  disposed  of,  and  those  in 
which  it  is  not ;  ^  and  where  there  are  specific  bequests  and 
pecuniary  legacies,  which  exhaust  the  whole  estate,  so  that  there 
is  no  residue,  the  costs  occasioned  by  the  specific  bequests  will  be 
thrown  upon  the  general  fund,  out  of  which  the  pecuniary  legacies 
are  payable.  Thus,  in  Barton  v.  Coohe^  where  there  were  specific 
and  pecuniary  legacies,  and  the  personal  estate,  after  setting  apart 
the  specific  legacies,  was  not  sufficient  to  pay  all  the  j^ecuniary 
legacies,  so  that  an  abatement  amongst  them  became  necessary, 
the  costs  were  ordered  to  be  paid  out  of  the  personal  estate  not 
specifically  bequeathed.  The  rule  will  also  prevail,  where  prop- 
erty intended  to  be  disposed  of  has,  in  the  result,  been  declared 
undisjiosed  of:  there  the  costs  will  not  be  thrown  upon  the  prop- 
erty so  declared  to  be  undisposed  of,  but,  as  in  other  cases,  upon  the 
general  estate.  Thus,  in  Ilmose  v.  Chapman^  where  some  of  the 
bequests  in  favor  of  the  City  of  Bath,  which  were  specific,  were 
held  to  be  void  under  the  Statute  of  Mortmain,  the  costs  were 
ordered,  in  the  first  instance,  to  be  paid  out  of  the  residue  undis- 
posed of,  that  is,  out  of  the  property  not  specifically  given ;  but, 
in  case  of  a  deficiency,  the  remainder  of  the  costs  were  to  be 
defi'ayed  out  of  the  property  si^ecifically  bequeathed,  and  to  the 
payment   thereof  the    property    well    given,    and    the    j^roperty 


1  Joliflx!  V.  East,  3  15i-o.  (J.  C.  25,  27. 

2  Nisbett  «.  Murray,  5  Ves.  149,  158. 

3  Anon.,  Mos.  5. 

4  4  Ves.  630;  see  ante.,  p.  81. 

5  Eyre  v.  Marsden,  4  M.  &  C.   244; 
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Nisbett  V.  Murray,  uhl  mp. ;  Howse  v. 
Chapman,  4  Ves.  542,  550;  Cookson  v. 
Bingham,  17  Beav.  262,  266. 

6  5  Ves.  461,  464. 

7  4  Ves.  542,  551. 
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intended  to  be  given,  but  which  had  been  held  to  be  undisposed 
of,  were  to  contribute  pro  rata. 

So,  where  a  legacy  given  by  a  will  has  lapsed  by  the  death  of 
the  legatee  in  the  lifetime  of  the  testator,  the  costs  will  be  paid 
out  of  the  general  fund,  and  not  out  of  the  lapsed  legacy ;  ^  and 
the  same  rule  applies,  where  the  intestacy,  as  to  part,  does  not 
arise  from  lapse,  but  from  revocation  of  a  bequest :  as  in  Cresswell 
V.  Cheslyn^-  as  explained  in  the  note  to  Shrymsher  v.  Northcote ;^ 
and  in  the  latter  case  itself,  in  which  the  question  was  argued, 
that  the  costs  of  the  suit  ought  to  be  paid  out  of  the  part  undis- 
posed of,  and  not  out  of  the  general  estate.  Sir  Thomas  Plumer 
M.  R.  decided  that  the  costs  should  be  apportioned.* 

It  makes  no  difference  whether  the  property  undisposed  of 
(whether  from  lapse  or  from  any  other  cause)  was  given  as  a 
specific  or  pecuniary  bequest,  or  as  a  share  of  the  residue :  in 
either  case,  the  costs  of  the  suit  will  not  fall  on  the  undisposed  of 
share,  but  on  all  the  shares.  Thus,  in  Ackroyd  v.  ^mithson^  the 
costs  were  paid  pro  rata  out  of  the  shares  of  the  residue  which 
the  legatees  took,  and  those  shares  which  had  lapsed;  and,  in 
cases  where  part  of  the  property  given  to  a  charity  becomes 
undisposed  of,  from  being  within  the  Mortmain  Act,  it  has  been 
long  settled  that  the  costs  are  paid  pro  rata  out  of  the  property  so 
undisposed  of,  and  the  property  well  bequeathed  to  the  charity.^ 

The  cases  above  referred  to,  establish  the  principle  that,  where 
an  intestacy  as  to  part  of  the  personal  estate  arises  from  the  inten- 
tion of  the  testator  being  defeated  by  the  happening  of  some 
event,  or  by  the  operation  of  the  law,  the  part  thus  falling  to  the 
next  of  kin,  is,  in  his  hands,  subject  to  the  same  liability  as  to 
costs,  and  no  more,  that  it  would  have  been  subject  to,  if  the  gift 
had  taken  effect ;  and  the  principle  has  been  extended  to  cases 
where  accumulations  directed  by  a  will  have  been  declared  abso- 
lutely null  and  void,  under  the  Thellusson  Act  (39  &  40  Geo.  III. 
c.  98).  Thus,  in  Eyre  v.  Marsden^  Avhere  Lord  Langdale  M.  R.,* 
having  declared  that  a  direction  for  the  accumulation  of  the  prod- 
uce of  the  testator's  fi-eehold  and  personal  estate  was  void  under 


1  Roberts  v.  AValker,  1  R.  &  M.  752, 
767. 

2  2  Eden,  123. 

3  1  Swanst.  571,  n.  [d). 

4  See  Eyre  v.  Marsden,  4  M.  &  C  231, 
245. 

s  1  Bro.  C.  C.  503.  The  printed  report, 
however,  is  silent  as  to  costs,  but  the 
direction  as  to  costs  is  shown  by  the 
Registrar's  book:  see  4  M.  &  C.  245;  see 
also  Jiladdison  r.  Pye,  32  Beav  658. 

6  Per  Lord  Cottenham,  in  Y.yxe.  v. 
Marsden,  ubi  sup. ;  and  see  Attorney- 
General  V.  Lord  Winchelsea,  3  Bro.  C.  C 


373,  380;  Attorney-General  v.  Hurst,  2 
Cox,  364,  366;  Howse  v.  Chapman,  4  Ves. 
542,  550;  Tavlor  v.  Bogg,  5  Jur.  N.  S. 
137.  V.  C.  S.  " 

f  4  M.  &  C.  231 ;  and  see  Elborne  v. 
Goode,  14  Sim.  165,  179;  8  Jur.  1001; 
Barrett  v.  Buck,  12  Jur.  771,  V.  C  W.; 
Holgate  v.  Haworth,  17  Beav.  259 ;  Oddie 
V.  Brown,  4  De  G.  &  J.  179,  198;  5  Jur. 
N.  S.  635,  6.37;  Green  v.  Gascovne,  11 
Jur.  N.  S.  145;  13  W.  R.  371,  "L.  C; 
Combe  v.  Hughes,  2  De  G.,  J.  &  S.  657, 
662,  664. 

8  2  Keen,  564,  578,  580. 
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the  above  Act,  and  that  such  parts  of  the  accumulation  as  arose  Cn.  xxxi. 

from  the  real  estate  belonged  to  the  heir,  directed  the  costs  of  the  v^ '^ , 

suit  to  be  paid  pro  rata  by  the  heir  and  personal  representatives, 
out  of  the  accumulations  devolving  upon  them :  Lord  Cottenham, 
upon  appeal,  varied  the  decree,  by  directing  the  costs  to  be  paid 
out  of  the  general  estate  of  the  testator.^ 

But  although  the  rule  is,  that  the  costs  of  a  litigation,  in  the  General  es^^ 

course  of  administering  a  will,  are  given  out  of  the  general  assets,  ble  to  costs 

in  preference  to  the  particular  fund,  yet,  if  the  particular  fund  has  ^tj^uof  ^^ 

been  severed  from  the  residue,  and  the  question  is  merely  between  between 

.  ,    ,         .        ,  ,  ,  .    parties  in- 

the  persons  claimmg  to  be  entitled  to  it,  the  costs  must  come  out  terested  in 
of  the  particular  fund.^     Thus,  it  is  the  ordinary  course  of  the   severed 
Court,  where  there  is  some  legacy  clearly  payable,  but  it  is  uncer-   ^^^^^^  ^^ 
tain  who  is  entitled  to  it,  to  order  the  legacy  to  be  paid  into  Court  proceeding, 
to  a  separate  account,  with  liberty  for  any  person  interested  in  it  uncertain 
to  apply,  and  to  proceed  to  a  distribution  of  the  residue  of  the  ^Tjj^^'*^"^" 
testator's  estate :  in  such  case,  any  costs  which  may  afterwards  be  legacy. 
incurred,  in  inquiring  Avho  is  entitled  to  such  legacy,  must  come 
out  of  the  particular  fund :  for  the  Court  will  never  postpone  the 
distribution  of  the  residue,  to  answer  the  costs  of  such  inquiry. 

Where  the  question  was,  whether  certain  legacies  were  specific  ^^^'"g^^^^'''' 
or  not,  and  inquiries  had  been  directed  as  to  the  appointment  of  a  reference  as 
guardian  and  maintenance  for  a  specific  legatee,  wdio  was  an  in-  ^^f  "|^^?n!" 
fant,  the  costs  of  the  suit,  except  as  to  the  inquiries  with  respect  tenam  e  for 
to  the  guardian  and  maintenance,  were  ordered  to  be  paid  out  of 
the  general  assets,  and  the  costs  as  to  the  guardian  and  mainte- 
nance were  directed  to  be  paid  by  sale  of  a  sufficient  part  of  the 
specific  legacy.^     So,  also,  the  costs  of  the  Bank  of  England,  made  JJI^^^jf^^*" 
a  party  for  the  security  of  a  legacy,  the  right  to  which  was  under  made  party, 
discussion,  were  paid  out  of  the  legacy;"  and  if  the  plaintiffs,  in  a  J-^Jftfj^'^"" 
suit  relating  to  the  construction  of  a  will,  unnecessarily  mix  up   particular 
other  questions  with  the  questions  arising  under  the  will  of  the  tes-  ^^^ '       ^ 
tator,  the  costs  of  such  part  of  the  suit  only  as  relate  to  the  con-  questions  arc 
struction  of  the  will,  will  be  paid  out  of  the  general  assets.    Thus,  ^"il^'J^'p^"'-^ 
where  a  doubt  arose  under  a  will,  whether  a  legacy  given  by  the  with  ques- 
testator  was  undisposed  of,  and  a  suit  was  instituted  by  the  resid-  ^^ 
uary  legatees  of  one  of  the  next  of  kin  of  the  testator,  instead  of 

1  4  M.  &  C  248.  administration  to  a  share  were  allowed, 

2  .Jenour  v.  Jenour,  10  Ves.  562,  573;  under  circumstances,  out  of  the  general 
see  also  Shaw  u.  Pickthall,  Dan.  92;  Duke  estate.  Cotton  v.  Penrose,  13  Jur.  761, 
of  Manchester  v.  Bonhaui,  3  Ves.  61.  64;  Y.  C.  K.  B.  If  the  devisee  of  real  estate, 
King  r.  Taylor,  5  Ves.  806,  810;  Wilson  charged  with  the  payment  of  a  legacy, 
V.  Squire,  13  Sim.  212;  Dugdale  v.  Dug-  refuses  to  pay  the  same,  the  costs  of  the 
dale,  12  Beav.  247,  251;  Governesses'  legatee's  suit  to  recover  it,  will  be  a  ciiarge 
Institutions.  Rusbridger,  18  Beav.  467;  upon  the  real  estate.  Birdsall  t'.  Hewlett, 
Richardson  v.  Rusbridger,  20  Beav.  136;  1  Paige,  82. 

Attoriiev-General     v.     Lawes,     8     Hare,  3  Barton  v.  Cooke,  5  Ves.  461,  464. 

32,  43;"  see  also  Pennington  v.  Buckley,  ^  Hammond  v.  Neame,  1  Swanst.  38. 

6  Hare,   451,  455.      Costs  of  taking   out 


1432 


COSTS. 


(Jh.  XXXI. 
§3. 


Where  party 
<'ntitled  to 
ej:jacy,  or 
share  of  resi- 
due, incum- 
Ijers  it,  any 
additional 
costs  will  be 
payable  out 
of  legacy; 


and  so  as  to 
i)ankriipt  and 
as.<ignees ; 
trustee,  and 
cestui  que 
trust ;  or  hus- 
l)and  and 
wife  severing. 
Apportion- 
ment of  costs 
between  dif- 
ferent funds : 

In  what 
cases. 


between  real 
and  personal 
estate. 


IJetween  ap- 
pointed and 
unappointed 
funds. 

Between  sev- 
eral charities. 


his  personal  representative,  in  the  course  of  which  questions  arose 
between  them,  the  costs  of  so  much  only  of  the  suit  as  related  to 
the  decision  upon  the  will  were  ordered  to  be  paid  out  of  the  gen- 
eral assets  of  the  original  testator.^ 

It  may  be  remarked  that,  where  a  party  entitled,  either  to  a 
legacy  or  share  of  a  residue,  incumbers  his  legacy  or  share,  or  by 
any  act  of  his  own  occasions  additional  expense  in  respect  of  it, 
beyond  what  is  necessary  for  the  due  administration  of  the  estate, 
the  additional  expense  will  be  thrown  upon  the  particular  fund  or 
j^ortion ;  and  only  one  set  of  costs  will  be  allowed  out  of  the  estate 
to  the  party  entitled  and  his  incumbrancers,  and  such  costs  will  in 
general  be  made  payable  to  the  first  incumbrancer.^ 

A  similar  rule  will  be  applied,  in  the  case  of  a  bankrupt  legatee 
and  his  assignees;^  of  a  trustee  and  his  cestui  que  trust/*  and  of 
a  husband  and  wife,  living  apart,  and  improperly  severing  in  their 
defence.^ 

Where  different  funds  are  the  subject  of  distribution  or  discus- 
sion, in  the  same  suit,  the  costs  of  the  suit  are  generally  ajjpor- 
tioned  p)-o  rata  between  the  different  flmds.^ 

In  Leacroft  v.  Maynard^  where  the  testator  charged  his  legacies 
upon  his  real  estate,  and  then  bequeathed  a  legacy  to  a  charity, 
the  anaount  of  which  he  altered  by  his  codicil,  whereupon  a  bill 
was  filed  for  the  general  administration  of  the  testator's  estate,  and 
another  bill  was  also  unnecessarily  filed  by  the  heir-at-law  to  have 
the  legacy  bequeathed  to  the  charity  declared  void  under  the  Stat- 
ute of  Mortmain,  and  to  have  the  real  estate  conveyed  to  him 
discharged  of  it :  the  Court  directed  that  the  costs  of  the  suits,  so 
far  as  they  related  to  the  personal  estate,  should  come  out  of  the 
l^ersonal  estate,  and  that  the  costs  which  related  to  the  real  estate 
should  be  borne  by  the  real  estate ;  so  that  the  costs  of  the  bill 
filed  by  the  heir  should  fall  upon  the  real  estate.  So,  also,  the 
costs  have  been  apportioned  between  the  appointed  and  unappoint- 
ed parts  of  a  fimd,^  according  to  the  different  values  of  the  ap- 
pointed parts ;  ^  and  between  several  charities,  where  one  scheme 
was  settled  for  them  all.^°     So,  also,  where  there  were  no  debts  or 


1  Skrymsher  v.  Northcote,  1  Swanst. 
566,  572. 

2  Greedy  v.  Lavender,  11  Beav.  417, 
420;  Seton,  162,  No.  12,  167,  where  form 
of  order  is  given;  Remnant  v.  Hood  (No. 
2),  27  Beav.  613;  Ward  v.  Yates,  1  Dr.  & 
Sm.  80;  and  see  Bassevi  v.  Serra,  3  Mer. 
074,  676;  14  Ves.  313,  317;  see  also  Mo- 
catta  V.  Lousada,  cited  3  Mer.  676 ;  14  Ves. 
317. 

3  Brace  t'.  Orniond,  2  J.  &  W.  435; 
Giirey  v.  Whittinghara,  5  Beav.  268,  270 ; 
6  Jur.  545. 

^  Remnant  v.  Hood,  uhi  sup. ;  Farr  v. 
Sheriffe,  4  Hare,  528 ;  10  Jur.  630. 


6  Garey  v.  Whittingliam,  ubi  sup. 

8  Heighiiigton  v.  Grant,  1  Beav.  228, 
231;  Johnston  v.  Todd,  8  Beav.  489,  492; 
Hopkinson  v.  Ellis,  10  Beav.  169,  176; 
Sanders  t).  Miller,  25  Beav.  154;  Elborne 
V.  Goode,  14  Sim.  165,  179;  8  Jur.  1001; 
Christinn  v.  Foster,  2  Phil.  161,  16G;  and 
see  Attornev-General  v.  Lawes,  8  Hare,  32. 

T  1  Ves.  J.  279;  3  Bro.  C.  C.  233. 

8  Trollope  v.  Routledge,  1  De  G.  &  S. 
662,  671. 

9  Warren  v.  Postlethwaite,  2  Coll.  116, 
123. 

10  Ee  Stafford  Charities,  26  Beav.  567. 
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personal  estate,  the  costs  were  thrown  ratably  on  devised  and 
descended  realty.^  Similar  decrees,  for  an  apportionment  of  costs 
between  real  and  personal  estates,  appear  to  have  been  made  in 
Jones  V.  Mitchell,"^  and  Bixon  v.  Dawson? 

"Where  the  suit  was  for  the  administration,  of  the  estate  of  a 
testator,  but  it  also  involved  the  execution  of  the  trusts  of  a 
settlement,  the  costs  occasioned  by  that  portion  of  the  suit  relating 
to  the  settlement  were  directed  to  be  borne  by  the  settlement 
fund ;  *  and  in  Kmg  v.  Taylor,^  where  the  question  was  whether  a 
legacy  of  stock  and  a  share  of  the  residue  under  a  will  went  to  the 
husband  of  a  married  woman  who  was  dead,  or  to  her  brother,  and 
the  Court  decided  that  the  legacy  went  to  the  husband,  and  the 
share  of  the  residue  to  the  brother,  the  costs  were  ordered  to  be 
borne  by  each  fund  in  moieties. 

In  suits  to  rectify  settlements,  in  which  no  blame  is  imputable  to 
either  side,  the  costs  will,  in  general,  be  made  payable  out  of  the 
settled  property.® 

It  may  be  mentioned,  in  this  place,  that  where  a  cestui  que  trust, 
having  a  Hfe-interest  only,  is  declared  entitled  to  his  costs  out  of 
the  trust  estate,  the  Court  will  not  content  itself  wnth  merely 
giving  him  a  lien  upon  the  corpus  of  the  estate  by  the  decree, 
leaving  him  to  enforce  it  by  subsequent  proceedings,  but  it  will 
direct  an  immediate  sale  of  a  sufficient  part  of  the  estate  to  raise 
the  costs ;  and  it  appears  that  the  omission  of  such  a  provision  in 
the  decree  may  be  the  subject  of  a  rehearing.^  A  life-interest 
will  not  be  valued,  for  the  purpose  of  charging  costs  upon  it.* 

In  the  case  of  costs,  the  Court  will  take  any  fund  which,  in  the 
absence  of  all  others,  is  liable  to  costs,  and  apply  it  for  that  pur- 
pose. If  the  fund  is  not  ultimately  to  bear  the  costs,  it  is  usual 
and  more  proper  to  add  to  the  order  the  words,  "  without  prejudice 
to  the  question  how  the  same  are  ultimately  to  be  borne,"  or  words 
to  a  similar  effect ;  but  the  absence  of  such  words  does  not,  neces- 
sarily, imply  that  the  Court  has  decided  that  the  fund  out  of  which 
the  costs  are  directed  to  be  paid  is  the  fund  which  must  ultimately 
bear  them ;  nor  does  their  absence  prevent  any  error  from  being 
set  right,  at  any  future  period.^ 
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1  Bagot  V.  Legge,  2  Dr.  &  Sm.  259 ;  10 
Jur.  N.  S.  1092.  ' 

2  1  S.  &  S.  290,  295. 

3  2  S.  &  S.  327,  340;  see  also  1  Bro. 
C.  C,  ed.  Belt,  2G5,  n.  (3);  Walter  v. 
Maunde,  19  Ves.  424,  429;  Bunnett  v. 
Foster,  7  Beav.  540,  544;  Johnston  v.  Todd, 
8  Beav.  489,  492;  Hopkinson  v.  Ellis,  10 
Beav.  169, 176;  Sanders  v.  Miller,  25  Beav. 
154;  and  see  Seton,  247. 

*  Irbj'  V.  Irby,  24  Beav.  525. 

5  5  Ves.  806,  810. 

6  Stock  V.  Vining,  25  Beav.  235. 


Between 
legacy  and 
residue. 


In  suits  to 
rectify  settle- 
ments. 


Where  cestui 
que  trust  tbi- 
life  is  en- 
titled to 
costs  out  of 
estate,  im- 
mediate sale 
will  be 
directed. 


Payment  of 
costs  out  of 
a  fund,  with- 
out prejudice 
to  ultimate 
liability. 


7  Burkett  v.  Spray,  1  R.  &  M.  113,  115 ; 
Mandeno  v.  Mandeno,  Kay  Ap.  2,  4.  It 
seems,  however,  that,  in  such  a  case,  the 
party  entitled  to  the  costs,  instead  of  ap- 
pealing, may  apply  by  motion  to  have 
them  raised  by  sale".  See  Cannell  v.  Beeby, 
Beames  on  Costs,  Ap.  No.  7. 

8  Coombe  v.  Hughes,  13  W.  R.  700, 
L.  JJ. ;  S.  C.  nom.  Combe  v.  Hughes,  2 
De  G.,  J.  &  S.  057,  664. 

9  Sheppard  v.  Sheppnrd,  33  Beav.  129, 
130,  131;  Seton,  87,  93. 
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Section  IV.  —  The  Principles  of  Taxation} 


DilFerent 
jiriuciples  of 
taxation : 


As  between 
))arty  and 
party. 


As  between 
solicitor  and 
client. 


Distinction, 
where  the 
costs  are  to 
be  paid  out 
of  a  general 
fund,  or  out 
of  the  fund  of 
the  party. 


It  has  been  stated,'^  that  the  Court  of  Chancery  makes  a  distinc- 
tion, with  regard  to  the  principle  upon  which  the  officer  of  the 
Court  is  to  proceed  in  the  taxation  of  costs ;  and  that  this  distinc- 
tion is  marked  by  the  terms  of:  "  costs  as  between  party  and  party," 
and  "  costs  as  between  solicitor  and  client : "  the  Court  in  the  latter 
case,  permitting  a  larger  proportion  of  actual  expenditure  to  parties 
holding  particular  characters,  than  it  allows  in  the  former  case. 
No  definite  rules  can  be  laid  down,  with  respect  to  the  difference 
between  the  costs  allowed  upon  one  principle  of  taxation,  and 
those  allowed  upon  the  other.  In  general,  however,  in  taxations 
as  between  party  and  party,  only  those  charges  will  be  allowed 
which  are  strictly  necessary  for  the  purposes  of  the  prosecution  of 
the  litigation,  or  are  contained  in  the  tables  of  fees  annexed  to  the 
general  orders  and  regulations  of  the  Court :  ^  while  in  taxations 
as  between  solicitor  and  client,  the  party  Tvdll  be  allowed  as  many 
of  the  charges  which  he  would  have  been  compelled  to  pay  his 
own  solicitor,  as  being  costs  of  suit,  as  fair  justice  to  the  other 
party  will  permit.* 

It  must  not,  however,  be  supposed  that,  in  taxations,  between 
solicitor  and  client,  the  party,  whose  costs  are  to  be  taxed,  will  be 
allowed  every  thing  which  his  own  solicitor  might  claim  against 
him  upon  the  taxation  of  his  bill :  for  regard  will  be  had  to  the 
position  of  the  parties,  and  the  fund  out  of  which  the  costs  are  to 
be  paid ;  and  a  distinction  is  made :  First,  where  such  costs  are 
payable  out  of  a  fond  belonging  to  other  parties ;  secondly,  where 
such  costs  are  payable  out  of  a  common  fund,  in  which  the  party 
entitled  to  costs  has  only  a  limited  interest ;  and,  thirdly,  where 
such  costs  are  payable  out  of  a  ftmd  belonging  exclusively  to  such 
party  himself"  These  distinctions,  however,  are  not  made  in  the 
order  directing  the  taxation,  but  only  when  the  order  is  acted  upon 


1  See  Smith  Ch.  Pr.  (2d  Am.  ed.)  636 
ei  seq. ;  2  Barb.  Ch.  Pr.  336  ei  seq. ;  as  to 
what  costs  are  or  are  not  to  be  allowed, 
see  Frost  v.  Belmont,  6  Allen,  164,  165. 

2  Ante,  p.  1377. 

3  For  tables  of  fees,  see  Vol.  III. 

*  See  Forster  v.  Davies,  11  W.  R.  813, 
M.  R. ;  Morgan  &  Davey,  1;  32  Beav.  624. 
In  Frost  v.  Belmont,  6  Allen,  164,  165, 
Chapman  J.  said:  "In  the  taxation  of 
costs,  the  plaintiffs  claim  that  they  should 
be  allowed  to  charge  upon  the  fund  in 
controversy  the  whole  amount  which  has 
been  charged  to  them  by  their  solicitors, 
including  their  charges  as  counsel.  .  .  . 
It  has  been  the  practice  of  the  Court  to 
allow  charges  of  this  character,  including 


charges  for  counsel  fees  as  well  as  those 
which  are  strictly  fees  of  solicitors,  but 
not  to  allow  the  full  amount  which  it  may 
sometimes  be  proper  for  counsel  to  charge 
to  clients.  .  .  .  The  standard  to  which 
we  have  been  accustomed  to  refer  as  a 
general  guide  is  the  compensation  paid  to 
public  officers  for  services  of  a  similar 
character.  This  reference  cannot  furnish 
an  exact  rule,  and  leaves  room  for  the 
exercise  of  discretion  as  to  each  cnse,  a 
discretion  which  shall  take  into  considera- 
tion, among  other  things,  tlie  amount  in 
controversy,  and  which  will  prevent  the 
fund  from  being  entirely  or  in  great  part 
absorbed  bv  counsel  fees." 
5  Seton,  92,  93. 


THE    PRINCIPLES    OF    TAXATION. 


1435 


by  the  Taxing  Master;  and,  if  it  is  intended  that  the  party,  whose 
costs  are  to  be  paid  out  of  a  general  fund,  should  be  fully  indemni- 
fied against  all  expenses,  or  against  any  expenses  not  strictly  costs 
of  suit,  care  must  be  taken  to  have  it  so  expressed  in  the  ordinary 
order :  as  the  direction,  that  the  costs  are  to  be  taxed  as  between 
solicitor  and  client,  will  not,  in  such  a  case,  be  sufficient.^ 

Tlie  above  observations  will  suffice  to  convey  a  general  outline 
of  the  distinction  between  costs  as  between  party  and  party,  and 
as  between  solicitor  and  client.  We  will  now  proceed  to  inquire,  in 
what  cases  the  Court  ■will  direct  the  costs  of  a  suit  to  be  taxed 
upon  either  principle ;  or  rather,  in  what  cases  the  Court  Avill  direct 
the  costs  of  a  party  to  be  taxed  as  between  solicitor  and  client : 
the  general  rule  of  the  Court  being,  that  all  costs  are  to  be  taxed 
as  between  party  and  party,  except  where  they  are  specially 
dii-ected  to  be  taxed  as  between  solicitor  and  client :  whence  it 
follows,  that,  where  the  direction  is  simply  to  tax  the  costs  of  the 
suit,  it  is  always  construed  to  mean  as  between  party  and  party.' 

It  may  be  here  mentioned,  that  where  the  Court  has  once 
adopted  the  principle  of  taxation  as  between  solicitor  and  client, 
in  favor  of  a  particular  individual,  or  of  a  particular  class,  it  will, 
in  its  future  proceedings,  wherever  it  becomes  necessary  to  direct 
a  further  taxation  of  costs,  direct  it  to  be  made  upon  the  footing 
of  the  former  taxation.  Thus,  if,  upon  the  original  hearing,  the 
costs  of  a  party,  have  been  ordered  to  be  taxed  as  between  solici- 
tor and  client,  the  Court  will,  at  the  hearing  upon  further  considera- 
tion, direct  the  subsequent  costs  of  the  same  party  to  be  taxed  in 
the  same  manner  :  even  though  a  diffiirent  state  of  circumstances 
should  appear  from  the  certificate,  from  that  which  was  supposed 
to  exist  at  the  original  hearing ;  it  is  only,  however,  where  the 
former  direction  for  taxation  has  been  made  at  a  hearing  of  the 
cause,  either  original  or  upon  further  consideration,  that  the  Court 
will  consider  itself  bound  by  it,  at  the  subsequent  hearing. 

It  appears  to  be  the  general  rule  of  the  Court,  that,  when  per- 
sonal representatives  and  other  trustees  are  entitled  to  costs  out  of 
the  fund,  such  costs  will  be  directed  to  be  taxed  as  between  solici- 
tor and  client.  It  is,  however,  in  general,  only  in  cases  in  which 
there  is  a  fund  under  the  control  of  the  Court  that  such  a  direction 
will  be  given  :  where  there  is  no  such  fund,  or  a  bill  against  the 
trustee  is  dismissed,  the  costs  awarded  to  the  trustee  will  be  only 
the  ordinary  costs.^  Thus,  where  a  testamentary  paper  was  held 
void  for  uncertainty,  and  the  bill  was  dismissed  with  costs,  it  was 


Ch.  XXXI. 
§4. 


1  See  Seton,  92. 

2  Ante,  p.  1410;  Seton,  92;  Morgan  & 
Davey,  1. 

8  Saunders  v.   Saunders,  3  Jur.  N.  S. 


Costs  always 
taxed  as  be- 
tween party 
and  party, 
unless  otlier- 
wise  directed. 


Principle  of 
taxation  once 
adopted,  to 
be  followed  at 
subsequent" 
taxations. 


Taxation  as 
between  so- 
licitor and 
client : 
Personal 
representa- 
tives and 
trustees  are 
so  entitled. 
Scciis,  where 
no  fund  under 
control  of 
Court, 
or  bill  dis- 
missed : 


727 ;  5  W.  R.  479,  V.  C.  K. ;  Edenboroufrh 
V.  Archbishop  of  Canterbury,  2  Kuss.  93, 
112;  Seton,  767. 
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or  where 
trustee  dis- 
claims. 


In  charity 
cases,  heir-at- 
law  will  have 
his  costs  as 
between  so- 
licitor and 
client ; 


and  also  the 
Attorney- 
General  ; 

next  of  kin ; 


and  other 
parties. 


suggested  that  some  of  the  defendants,  being  trustees,  should  re- 
ceive their  costs,  as  between  solicitor  and  client ;  but  the  Court,  on 
the  ground  that  they  were  trustees  of  a  nullity,  and  that  there  was 
no  fund  out  of  which  such  costs  could  come,  refused  to  allow  them 
their  costs  as  between  solicitor  and  client ;  and  dismissed  the  bill, 
with  costs  as  between  party  and  party .^  Under  special  circum- 
stances, however,  costs  have  been  given,  in  such  cases,  as  between 
solicitor  and  client.^ 

Where  a  trustee  disclaims,  he  will  only  be  allowed  his  costs  as 
between  party  and  party;®  and  this  rule  will  be  observed,  even 
where  the  plaintiff  continues  him  as  a  party  to  the  suit,  up  to  the 
hearing,  although  he  has  disclaimed  by  his  answer ;  *  and  where  a 
bill  was  dismissed  against  a  person  who  was  named  in  a  deed  as  a 
trustee,  but  had  not  executed  the  deed,  or  in  any  manner  accepted 
the  trust,  and  had,  by  his  answer,  altogether  declined  it,  he  was 
held  not  to  be  entitled  to  have  it  dismissed  with  costs  as  between 
solicitor  and  client,  but  only  with  the  ordinary  costs  between  party 
and  2>arty.^ 

It  has  been  already  stated,®  that,  in  a  charity  case,  where  an  heir- 
at-law  was  made  a  defendant,  pursuant  to  an  order  of  the  Court, 
he  was  allowed  his  costs  as  between  solicitor  and  client,  although 
there  was  no  resulting  trust  in  his  favor ; ''  and  it  seems  that,  in 
general,  in  charity  cases,  the  heir  will,  if  he  makes  no  improper 
point,  be  awarded  his  costs  as  between  solicitor  and  client.  This 
rule  was  acted  upon  in  Currie  v.  Pye  ;  ^  and  in  Moggridge  v.  ThacJc- 
loell:^  in  which  latter  case  the  heir-at-law,  as  well  as  the  Attorney- 
general  and  all  the  other  parties,  were  allowed  their  costs  out  of 
the  fund,  as  between  solicitor  and  client.  The  next  of  kin  will 
also,  in  general,  be  allowed,  in  charity  cases,  their  costs  as  between 
solicitor  and  client.^" 

It  seems  also,  that  in  general,  where  the  object  of  a  suit  is  to 
establish  a  charity,  and  the  estate  is  ample,  the  costs  of  all  parties 
will  be  taxed  as  between  solicitor  and  client ;  ^^  and  in  Attorney- 


1  Mohun  v.  Mohun,  1  Swanst.  201,  203. 

2  Edenborougli  v.  Archbishop  of  Canter- 
bury, uhi  sup.,  where  the  Court,  on  the 
authorit\'  of  Townshend  v.  Bishop  of  Nor- 
wich, wiiich  occurred  in  1824,  gave  costs, 
as  between  solicitor  and  client,  to  the 
Archbishop  and  Bishop  of  London,  who 
had  been  made  piirties  to  the  suit  for  the 
purpose  of  restraining  the  induction  of  an 
incumbent  to  a  living,  or  from  availing 
themselves  of  any  lapse  which  might  oc- 
cur pending  the  suit.  S?e  also  Poole  v. 
Pass,  1  Beav.  GOO,  605 ;  Attornej'-General 
V.  Cuming.  2  Y.  &  C.  C.  C.  139,  155,  159. 

8  Bulkelev  v.  Earl  of  Eglinton,  1  ,Iur. 
N.  S.  994,  V.  C.  W. ;  Heap  v.  Jones,  5 
W.  E.  106,  V.  C.  K. 


4  Bray  v.  West,  9  Sim.  429. 

5  Norwa\'  v.  Norway,  2  M.  &  K.  278; 
overruling  Sherratt  v.  Bentley,  1  R.  &  M. 
655. 

6  Jnte,  p.  1383. 

T  Attorney-General  v.  Haberdashers' 
Company,  4  Bro.  C.  C.  178;  and  see  ib. 
ed.  Belt's  n.  (2);  Beames  on  Costs,  Ap., 
No.  18. 

8  17  Ves.  462.  468. 

9  1  Ves.  J.  464,  475;  7  Ves.  36,  88;  see, 
however,  Whicker  v.  Hume,  14  Beav.  509, 
528. 

10  Gaffnev  v.  Hevev,  1  Dr.  &  Wal.  12, 
25;  Carter "r.  Green,  3  K.  &  J.  591;  3  Jur. 
N.  S.  905,  907. 

11  Moggridge   v.   Thackwell,   ubi    sup. ; 
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Oetieral  v.  Cartel  Avhere  the  decree  had  merely  ordered  that  the 
parties  should  be  paid  their  costs,  to  be  taxed  by  the  Master,  out 
of  the  estate,  without  giving  any  direction  as  to  the  principle  of 
taxation,  in  consequence  of  which  the  Master  refused  to  tax  the 
costs  otherwise  than  as  between  party  and  party,  the  Court  enter- 
tained a  petition  for  an  order  that  the  taxation  of  the  costs  should 
be  as  between  solicitor  and  client.^  There  is  not,  however,  any 
fixed  rule  of  the  Court  in  this  respect.^ 

Where  a  bill  has  been  filed  for  the  general  benefit  of  creditors, 
and  the  estate  has  proved  insufficient,*  the  Court  will  give  the 
plaintiff  his  costs  of  the  suit,  out  of  the  fond  realized  by  his  exer- 
tions, as  between  solicitor  and  client.^  This  rule  equally  applies, 
where  the  bill  has  been  filed  by  a  simple  contract  creditor,  and  the 
specialty  creditors  have  proved  debts  to  an  amount  exceeding  the 
value  of  the  assets  received :  ®  unless  the  si^ecialty  creditors  have 
given  the  jDlaintiff"  notice  of  the  insufficiency  of  the  estate,  and  not 
to  proceed  with  the  suit.'' 

A  similar  rule  has  been  adopted  in  the  case  of  suits  by  legatees, 
where  the  estate,  although  sufficient  to  pay  the  debts,  has  proved 
insufficient  to  pay  the  legacies  in  full.^  If,  however,  in  a  suit  in- 
stituted by  a  legatee,  the  fund  is  insufficient  for  the  payment  of  the 
debts  and  costs,^  or,  if  in  a  suit  instituted  by  a  residuaiy  legatee,  the 
fund  is  insufficient  for  the  paymept  of  the  debts,  legacies  and  costs,^° 
the  plaintiff  ^\dll  only  be  allowed  his  costs  as  between  party  and 
party.^^ 

Where,  in  an  administration  suit  by  the  heir-at-law,  the  realty 
and  personalty  were  insufficient,  the  heir  had  his  costs  as  between 
solicitor  and  client.^^ 


Cn.  XXXI. 

§4. 


Rule,  where 
fund  insuffi- 
cient: 

In  a  creditors 
suit. 


In  a  legatees' 
suit. 


Inaresiduarj' 
legatee's  suit. 


In  a  suit  by 
the  heir,  for 
administra- 
tion. 


Currie  v.  Pye,  uhi  sup. ;  and  see  Attorney- 
General  V.  Carte,  Beames  on  Costs,  Ap., 
No.  2;  1  Dick.  113;  Bishop  of  Hereford  v. 
Adams,  7  Ves.  324,  332;  and  see  Osborne 
V.  Denne,  7  Ves.  424. 
.  1   Ubi  sup. 

2  See  ante,  p.  15. 

3  Aria  v.  Emmanuel,  9  W.  R.  366,  M.  R. ; 
Whicker  v.  Hume,  14  Beav.  509,  528. 

■*  See  Sutton  v.  Doggett,  3  Beav.  9. 

5  Turner  v.  Turner,  cited  2  E.  &  M. 
687;  Hood  v.  "SWhon,  ibid.  ;  Brodie  v.  Bol- 
ton, 3  M.  &  K.  168;  Stanton  v.  Hatfield, 
1  Keen,  358,  362;  Tootal  v.  Spicer,  4 
Sim.  510;  Sutton  v.  Doggett,  3  Beav.  9; 
Thomas  v.  Jones,  1  Dr.  &  Sm.  134;  6  Jur. 
N.  S.  391;  overruling;  Young  v.  Elverest, 

1  R.  &  M.  426;  Rowlands  v.  Tucker,  ib. 
635;  and  see  Seton,  145,  146;  Morgan  & 
Davev,  136;    Henderson  v.  Dodds,  L.  R. 

2  Eq.  532,  V.  C.  K. 

8  Larkins  v.  Paxton,  2  M.  &  K.  320; 
Barker  1!.  Wardle,  ib.  818;  a7Ue,  p.  1423; 
Richardson  v.  Jenkins,  17  Jur.  446;  not 
reported  on  this  point  in  1  Drew.  477. 


"!  Ante,  p.  1424 ;  Morgan  &  Davev,  137. 

8  Burkitt  V.  Ransom,  2  Coll.  536 ;'  Cross 
V.  Kennington,  11  Beav.  89;  Waldron  v. 
Frances,  io  Hare  Ap.  10;  Thomas  v. 
Jones,  nbi  suj). ;  Bisset  v.  Burgess,  23 
Beav.  278,  281. 

9  Weston  V.  Clowes,  15  Sim.  610; 
Wetenhall  v.  Dennis,  33  Beav.  285 ;  S.  C. 
nom.  Wettenhall  i'.  Davis,  9  Jur.  N.  S. 
1216.  As  to  the  costs  of  plaintiffs  in  a 
next-of-kin  suit,  where  residue  is  ex- 
hausted in  debts,  see  Newbegin  v.  Bell, 
23  Beav.  386 ;  and  see  Home  v.  Home,  14 
W.  R.  957,  V.  C.  K.,  where  the  fact  of  a 
plaintiff  legatee  being  also  a  creditor  was 
held  not  to  affect  the  principle. 

10  Wroughton  v.  Colquhoun,  1  De  G.  & 
S.  357. 

11  See,  however,  Wroughton  v.  Col- 
quhoun, ?<6«  sup.' and  Newman  v.  Hatch, 
cited  Seton,  165,  as  to  the  allowance  of 
special  costs  in  addition. 

1-  Tardrew  v.  Howell,  2  Giff.  530;  7  Jur. 
N.  S.  937;  Shittler  v.  Shittler,  4  N.  R. 
475,  M,  R. 
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AVliere  costs, 
charges,  and 
expenses  will 
be  allowed. 


Costs  of  or 
relating  to  the 
suit,  and 
consequent 
thereon. 


But  it  is  only  where  the  fund  is  insufficient,  that  the  plaintiif,  in 
suits  of  this  description,  will  be  entitled  to  have  his  costs  taxed  in 
so  favorable  a  manner:  where  the  fund  is  sufficient  to  pay  all  the 
debts  or  legacies,  and  to  leave  a  surplus  for  the  residuary  legatee, 
the  plaintiff  will  only  have  his  costs  as  between  party  and  party.^ 
Where,  however,  in  a  creditors'  suit,  a  fund  had  been  realized  by 
the  diligence  of  the  plaintiff,  and  the  assets  were  more  than  suffi- 
cient for  the  payment  of  the  debts.  Lord  Langdale  M.  R.  consider- 
ing it  a  hardship  that  creditors  not  parties  to  the  suit  should  come 
in  and  reap  the  benefit  of  it,  without  contributing  to  the  plaintiff's 
extra  costs,  made  an  order,  by  which  it  was  directed  that  the  plain- 
tiff's costs,  as  between  party  and  party,  should  be  paid  out  of  the 
fund,  and  that  his  extra  costs  should  be  paid,  pro  rata^  by  all  the 
creditors  who  partook  of  the  benefit  of  the  suit.^ 

It  frequently  hajipens  that,  in  suits  to  wdiich  the  tnistees  or  per- 
sonal representatives  are  parties,  either  as  plaintiffs  or  defendants, 
and  which  do  not  involve  any  account,  they  have  incurred  expenses 
which  it  is  very  right  they  should  be  reimbursed,  but  which  do  not 
fall  under  the  denomination  of  costs  of  the  suit,  even  when  directed 
to  be  taxed  as  between  solicitor  and  cUent.  Of  this  nature  are 
cases  laid  before  counsel,  for  their  opinion  preparatory  to  the  in- 
stitution of  the  suit,  and  many  other  charges  of  that  descrij^tion,  to 
which,  where  there  is  a  decree  directing  an  account,  a  trustee  would 
be  considered  entitled,  under  the  head  of  just  allowances,^  but  which, 
where  there  is  no  decree  for  an  account,  and  consequently  no  op- 
portunity of  claiming  just  allowances,  a  trustee  would  be  in  danger 
of  losing :  especially  in  cases  where  the  suit  does  not  involve  prop- 
erty out  of  which  they  can  be  retained,  or  disposes  of  the  whole 
of  the  trust  fund.  The  Court  will,  therefore,  in  such  cases,  upon 
the  statement  that  such  charges  have  been  incurred,  extend  the 
order  for  the  taxation  of  costs,  as  between  solicitor  and  client,  to 
the  costs,  charges,  and  expenses  properly  incurred  by  the  trustee.* 
Under  such  a  direction  as  this,  the  trustee  may  obtain  all  such  ex- 
penses as  he  has  properly  incurred,  relating  to  the  trust  property, 
in,  or  in  connection  with  the  suit :  although  they  are  not  projjerly 
costs  in  the  cause ;  and  under  it  he  may  be  allowed  the  costs  of 
litigation  conducted  by  him  strictly  as  trustee,  whether  successfully 
or  imsuccessfully,  and  although  he  may  not  have  been  allowed  such 
costs  in  the  suits  in  which  they  have  been  incurred.^ 

Where  the  costs  are  to  be  paid  out  of  the  party's  own  fund,  the 


1  Brodie  v.  Bolton,  S'  M.  &  K.  168; 
Thomas  v.  Jones,  uhi  sup. 

2  Stanton  v.  Hatfield,  1  Keen,  358,  362; 
Sutton  V.  Doggett,  3  Beav.  9;  Goldsmith 
V.  Russell,  5  De  G.,  M.  &  G.  547,  556. 

8  Ante,  p.  1235;  Ord.  XXIII.  16. 


4  Seton,  768;  Morgan  &  Davey,  2.  For 
form  of  order,  see  Seton,  767. 

5  Graham  v.  Wickham,  11  Jur.  N.  S. 
168;  13  W.  E.  396;  L.  JJ.;  2  De  G.,  .1.  & 
S.  497;  but  see  Payne  v.  Little,  27  Beav. 
83. 
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direction  to  tax  as  between  solicitor  and  client,  may  properly  in- 
clude his  costs  of  or  relating  to  the  suit  or  proceeding,  and  conse- 
quent thereon.^ 

Except  in  the  cases  above  pointed  out,  it  is  not  the  practice  to 
give  a  party  his  costs,  charges,  and  expenses.  Where,  however,  a 
defendant  put  in  four  insufficient  answers,  and  was  committed  till 
he  was  examined  upon  interrogatories,  he  was,  after  ])utting  in  his 
examination,  ordei'ed  to  be  discharged,  on  payment  of  the  plaintiff's 
costs,  charges,  and  expenses.^  And  where  an  answer  was  ordered 
to  be  taken  off  the  file,  because  it  was  evasive  and  illusory,  the  de- 
fendant who  had  filed  it  was  ordered  to  pay  all  the  costs  and  ex- 
penses occasioned  by  it,^  Wliere,  also,  the  suit,  though  ostensibly 
for  specific  performance,  was,  in  the  opinion  of  the  Court,  collusive- 
ly  filed  for  a  different  object,  the  bill  was  dismissed  with  all  costs, 
charges,  and  expenses  properly  incurred  by  the  defendant  in  refer- 
ence to  the  suit.^ 

Under  the  former  practice  of  the  Court,  there  were  many  ex- 
penses necessarily  incurred  in  the  prosecution  of  the  suit  which 
were  not  allowed  in  taxations  as  between  party  and  party ;  but 
now,  in  such  taxations,  the  Taxing  Master  may  allow  to  the  party, 
entitled  to  receive  such  costs,  all  such  just  and  reasonable  expenses 
as  appear  to  have  been  properly  incurred :  in  the  service  and  exe- 
cution of  writs,  and  the  service  of  orders,  notices,  petitions,  war- 
rants, and  summonses :  in  advising  with  counsel  on  the  pleadings, 
evidence,  and  other  proceedings  in  the  cause  :  in  procuring  counsel 
to  settle  and  sign  j^leadings,  and  such  petitions  as  may  appear  to  be 
proper  to  have  been  settled  by  counsel :  in  procuring  consultations 
of  counsel :  in  procuring  the  attendance  of  counsel  in  the  Judge's 
Chambers,  Avhere  the  Judge  has  certified  the  case  to  be  proper  for 
counsel  to  attend  :  in  procuring  evidence  by  deposition  or  affidavit, 
and  the  attendance  of  witnesses:  and  in  supplying  counsel  with 
copies  of,  or  extracts  fi'om,  necessary  documents ;  but,  in  allowing 
such  costs,  the  Taxing  Master  is  not  to  allow  to  such  party  any 
costs  which  do  not  appear  to  have  been  necessary  or  proper  for  the 
attainment  of  justice,  or  for  defending  his  rights,  or  which  appear 
to  have  been  incurred  through  over-caution,  negligence,  or  mistake, 
or  merely  at  the  desire  of  the  party.^ 

Expenses  incurretl  in  consequence  of  affidavits  being  prepared  or 
settled  by  counsel,  can  be  allowed  only  Avhen  the  Taxing  Master 
shall,  in  his  discretion,  and  on  consideration  of  the  special  circum- 


Where  costs, 
charges,  and 
expenses  are 
given  in  other 
cases. 


Taxation,  as 
between  par- 
ty and  party; 

Expenses 
which  ni;iy 
be  allowed 
thereon. 


Expenses  of 
counsel  pre- 
paring or 
settling  affi- 
davits. 


1  Seton,  93. 

•  Farquharson  v.  Balfour,  T.  &  R.  184, 
206 ;  ante,  p.  77-3. 

«  Head  V.  Barton,  .3  K.  &  J.  166 ;  S.  C. 
nom.  Keid  v.  Barton,  3  Jur.  N.  S.  2G3; 
ante,  p.  785. 


4  Simpson  i'.  Malherbe,  13  W.  R.  887, 
V.  C.  S.;  and  see  Cooke  v.  Cooke,  11  Jur. 
N.  S.  533;  13  W.  K.  697,  L.  C. 

6  Ord.  XL.  32. 
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( "osts  of  two 
counsel. 


stances  of  each  case,  think  such  expenses  properly  incurred ;  and  in 
such  case,  he  is  at  hberty  to  allow  the  same,  or  such  part  thereof  as 
he  may  consider  just  and  reasonable  :  whether  the  taxation  be  be- 
tween solicitor  and  client,  or  between  party  and  party.^ 

Where  two  counsel  appear  for  the  same  party,  upon  the  hearing 
of  any  cause  or  matter,  and  it  appears  to  the  Taxing  Master  to  have 
been  necessary  or  proper  for  such  party  to  retain  two  counsel  to 
appear,  the  costs  occasioned  thereby  will  be  allowed,  although  both 
of  such  counsel  may  have  been  selected  from  the  outer  bar.^ 


1  Ord.  XL.  17 ;  ante,  p.  901 ;  and  see  Da- 
vies  v.  Marshall  (No.  2),  iDr.&Sm.  564;  7 
Jiir.  N.  S.  669. 

2  Ord.  XL.  20.  See,  as  to  the  following 
—  Brief  to  a  second  or  third  counsel: 
Downing  College  Case,  3  M.  &  C.  474; 
Cockburn  v.  Raphael,  7  Jur.  246,  L.  C. ; 
Wastell  V.  Leslie,  8  Jur.  1001,  V.  C.  E. ; 
Lucas  V.  Peacock,  8  Beav.  1, 12;  Sturge  v. 
Dimsdale,  9  Beav.  170;  10  Jur.  277;  Smith 
V.  Earl  of  Effingham,  10  Beav.  378,  388; 
Stephens  v.  Newborough,  11  Beav.  403, 
412 ;  12  Jur.  319 ;  Friend  v.  Solly,  10  Beav. 
329 ;  Cooke  V.  Turner,  12  Sim.  649 ;  Carter 
V.  Barnard,  16  Sim.  157  ;  12  Jur.  322; 
Green  v.  Briggs,  7  Hare,  279;  Attorney- 
General  v.  Munro,  I  M'N.  &  G.  213:  Mid- 
land Railway  Companj'  v.  Brown,  10  Hare 
Ap.  44;  17  Jur.  969;  Davis  v  Earl  Dj'sart, 
8  De  G.,  M.  &  G.  33;  2  Jur.  N.  S.219;  21 
Beav.  124;  1  Jur.  N.  S.  1153;  Pearce  v. 
Lindsay,  1  De  G.,  F.  &  J.  573 ;  Johns.  702 ; 
Betts  V.  Cliflbrd,  1  J.  &  H.  74;  Flockton 
V.  Peake,  12  W.  R.  1023,  V.  C.  W. ;  AVent- 
worth  V.  Lloyd,  L.  R.  2  Eq.  607;  12  Jur. 
N.  S.  581,  M.  R.  Consultations:  Lucas  r. 
Peacock,  8  Beav.  1,  12 ;  Smith  v.  Earl  of 
Effingham,  10  Beav.  328,  385,  389;  Ee 
Catlin,  IS  Beav.  516;  Ernest  «.  Partridge, 
11  W.  R.  715,  V.  G.  W. ;  Forster  v.  Davies, 
32  Beav.  624;  11  W.  R.  813.  Quantum 
of  fees :  Attorney-General  v.  Lord  Carring- 
ton,  6  Beav.  454;  Parkinson  v.  Hanbury, 
11  Jur.  N.  S.  474;  13  W.  R.  1056,  L.  J  J. 
Special  fees:  Nichols  r.  Haslam,  15  Sim. 
49;  Smith  v.  Earl  of  Effingham,  10 
Beav.  370,  384,  385;  Green  v.  Briggs,  7 
Hare,  279.  Refrei-hers :  1  Grant  Pr.  253, 
467;  and  ante,  p.  997,  note  (6).  Brief  to 
the  Attorney-General,  in  a  charity  case: 
Attornej-'General  i".  Drapers'  Company,  4 
Beav.  305.  Fees  to  counsels'  clerks:  Ee 
Cotton,  9  Beav.  107,  110. 

See,  also,  as  to  the  costs  of  the  fol-* 
lowing  subjects — Accountants:  Ord.  in 
Bank.  19  May,  1855;  1  Jur.  X.  S.  Pt.  2, 
237;  Deacon's  Bank.  1395.  Affidavits  on 
interlocutor}'  applications  ;  Camille  v. 
Donato,  11  Jur.  N.  S.  26;  13  ^Y.  R. 
358,  L.  C.  Amendment  of  bill:  ante, 
pp.  422-426.  Answers :  tt7ite,  pp.  730,  777. 
Appearance  by  plaintiff  for  defendant; 
caiie,  p.  478.  Attachment:  ante,  p.  471. 
Boundary  suit:  ante,  p.  1105.  Brief 
prematurely  prepared :  Friend  v.  Solly,  10 


Beav.  329.  Cause  struck  out :  ante,  p.  975 ; 
Contempts:  ante,  p.  507  ei  seq.  Contri- 
bution to  costs:  ante,  p.  1213.  Costs  in 
the  cause :  ante,  p.  1378.  Costs  of  the  day : 
ante,  p.  975.  Creditors  and  other  claim- 
ants: a7ite,  pp.  1212-1214.  Demurrer  by 
witness  :  ante,  p.  945.  Demurrer  to 
bill  :  ante,  pp.  594,  599.  Disclaimers  : 
ante,  pp.  706,  709.  Dismissing  bill,  and 
staying  proceedings:  ante,  p.  790  et  seq. 
Dower  suit :  ante,  p.  1166.  Evidence  taken 
abroad :  ante,  p.  919.  Examination  de  bene 
esse :  ante,  p.  941.  Examiners'  fees ;  ante,  p. 
910,  note.  Exceptions  to  answer:  ante, 
p.  773.  Formal  parties :  ante,  pp.  431,  432 ; 
Impertinent  matter:  ante,  p.  350.  In- 
spection and  copies  of  documents:  pest, 
Chap.  XLII.  Interlocutor}'  applications: 
ante, -p.  1378.  Interpreters:  Earl  of  Shrews- 
bury v.  Trappes,  8  Jur.  N.  S.  587;  10  W. 
R.  663,  V.  C  W.  If  sues:  ante,  pp.  1148, 
1383.  Journeys:  Crossley  v.  Parker,  1  J. 
&  W.  460,  466 ;  Alsop  v.  Lord  Oxford,  1 
M.  &  K,  564,  566;  Harlock  v.  Smith,  2  M. 
&  C.  495,  523;  Howell  v.  Tvler,  2  Y.  &  C. 
C.  C.  284,  288;  Ee  Price,  9  Beav.  234;  Ee 
Bevan,  20  Beav.  146;  Clarke.  Malpas  (Xo. 
2),  31  Beav.  554;  9  Jur.  N.  S.  612.  Just 
allowances:  ante,  p.  1232.  Motions:  ante, 
p.  1368,  and  post,  Chap.  XXXV.  §  2.  New 
inquiry  as  to  damages:  ante,  p.  1142. 
New  trials:  ante,  pp.  1137,  1149.  Obser- 
vations for  counsel:  Davies  v.  Marshall 
(No.  2),  1  Dr.  &  Sm.  564,  567;  7  Jur.  N. 
S.  669;  Ernest  r.  Partridge,  11  W.  R.  715, 
V.  C.  W.  Parties  attending  under  order: 
ante,  p.  437.  Partition  suit:  ante,  p.  1162. 
Paupers:  ante,  pp.  43,  155.  Pleas:  ante, 
pp.  696,  698,  701,  704.  Printed  copies  of 
bill:  ante,  p.  399.  Printed  copies  of  an- 
swer: ante,  p.  758.  Procuration  fee:  Re 
Bayley,  2  W.  R.  404,  M.  R.  Security  for 
costs  :'ante,  p.  28.  Separate  answers :  ante, 
p.  730.  Sequestration  :  ante,  p.  1061. 
Short-hand  writers' notes:  Malins  c.  Price, 
1  Phil.  590;  Smith  v.  Earl  of  Effingham,  10 
Beav.  378,  384,  386;  Ee  London,  Birming- 
ham, &  Bucks  Railway,  J'.'x  parte  Curzon, 
6  W.  R.  141,  V.  C.  K. ;  Clark  v.  Malpas 
(No.  2),  31  Beav.  554;  9  Jur.  N.  S.  612; 
Flockton  V.  Peake,  12  W.  R.  1023,  V.  C. 
W.  Solicitor  trustee  :  ante,  p.  1413. 
Special  examiner:  ante,  p.  906,  note. 
Term  fees:  Davies  v.  Marshall  (ISTo.  2), 
1  Dr.  &    Sm.    567;  7    Jur.    N.    S.    669; 
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Section  V.  —  Method  of  Taxation. 


Originally,  all  references  for  the  taxation  of  costs  were  made  to  Jj^^™^""  P'''*^' 
the  Master  in  Ordinary  :  who  used  to  be  attended  for  that  purpose 
by  the  Clerks  in  Court  of  all  parties.  In  consequence,  hoAvever, 
of  the  multiplicity  of  business  in  the  Master's  offices,  it  gradually 
became  the  practice  to  leave  all  the  details  of  the  taxation  to  the 
Clerks  of  Court,  and  only  to  call  upon  the  Master  to  decide  any 
question  of  principle  that  happened  to  arise.^  Upon  the  abolition  Duties  pow- 
of  the  office  of  Six  Clerk,  new  officers,  called  Taxing  Masters,  were  thoVitiesof 
appointed  ^  for  this  particular  duty  :  who  perform  all  the  duties  JJasS.'"^ 
before  that  time  performed  by  the  Masters  in  Ordinary  in  relation 
to  the  taxation  of  costs  ;  and  have,  in  respect  thereof,  all  the  powers 
and  authorities  formerly  vested  in  the  Master  in  Ordinary,  to  ad- 
minister oaths :  ^  examine  witnesses  and  parties :  order  the  pro- 
duction and  inspection  of  books,  papers,  and  documents  :  proceed 
de  die  in  diem:  make  separate  reports  and  certificates:  require 
that  any  party  be  represented  by  a  separate  solicitor :  and  direct 
and  adopt  all  such  other  proceedings  as,  might  formerly  be  di- 
rected and  adopted  by  the  Masters  in  Ordinary,  on  references  for 
the  taxation  of  costs,  and  taking  accounts  of  what  is  due  in 
respect  of  such  costs,  and  such  other  accounts  connected  there- 
with as  may  be  directed  by  the  Court.^ 

The  Taxing  Masters  are  assistant  to  each  other ;  and  in  the  dis-  Taxing  Mas- 
charge  of  their  duties,  and  for  the  better  despatch  of  the  business  gacVotherf ^ 
of  their  respective  offices,  any  Taxing  Master  may  tax,  or  assist  in 
the  taxation  of,  a  bill  of  costs  which  has  been  referred  to  any 
other  Taxing  Master  for  taxation,  and  for  ascertaining  what  is 
due  in  respect  of  such  costs ;  and,  in  such  case,  they  certify  ac- 
cordingly.^ 

All  references  for  the  taxation  of  costs  are  made  to  the  Taxing  To  whom  ref- 
Master  in  rotation ;  or,  if  there  has  been  any  former  taxation  of 

and  Vol.  III.   Written  bill:  ante,  p.  396.  Masters,   and   their  Chief  Clerks,  see    5 

Written  brief  of  bill,  or  of  answer:  antt,  &  6  Vic.  §  103;  15  &  16  Vic.  c.  87,  §§ 

p.    997,  note  (6);   and    see  po&l,   Chap.  40,  46-48,   50,   51,  as    to  the    salaries   of 

XXXV.,  XLIV.,  and  XLV.  the   assistant  clerks,  see  Re  The  Suitors 

For  forms   and   precedents  of  bills   of  of  the  Court  of  Chancery,  1   W.  N.  287, 

costs,  see  Morgan  &  Davev,  426  ci  stq.  L.  C. 

1  Mr.    Mills's    Evidence,    Chan.     Rej^.  3  And  see  5  &  6  Vic.  c.  103,  §  7.     A  fee 

(1826),  App.  B.  No.  25,  p.  557.  of  Is.  6rf.,  by  either  scale,  is  payable,  in 

^  Under  5  &  6  Vic.  103,  §  4.      There  fee-fund  stamps,  for  every  oath,  affirmation, 

are  at  present  seven  Taxing  Masters,  each  or  attestation  upon  honor.    Regul.  to  Ord. 

of  whom   has  one   Chief  Clerk,  and  one  Sched.  4. 
assistant  clerk,  appointed  under  that  Act.  ^  Ord.  XL.  1. 

As  to  the  salaries  and  pensions  of  the  ''  Ord.  XL.  3. 
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Where  a 
Taxing  Mas- 
ter may  tax, 
without  a 
formal  refer- 
ence. 


Taxing  Mas- 
ters cannot 
be  required 
to  take  ac- 
counts un- 
connected 
witli  costs; 

hut  may  be 
directed  to 
assist  in 
settling  costs 
claimed  in  an 
account,  or 
hy  a  creditor. 


Chief  Clerk, 
on  request  of 
Taxing  Mas- 
ter, to  trans- 
mit docu- 
ments, and 
certify  pro- 
ceedings in 
Chambers. 


costs  in  the  same  cause  or  matter,  then  to  the  Taxing  Master 
before  whom  such  former  taxation  has  taken  place.^  In  the  order 
directing  the  taxation,  the  words  "  The  Taxing  Master"  are  used  ; 
but  by  that  expression  is  meant,  the  Taxing  Master  in  rotation, 
or,  in  case  any  previous  reference  has  been  made,  the  Taxing 
Master  to  whom  the  cause  or  matter  stands  referred,  as  the  case 
may  be.^ 

Where  a  bill  or  petition  is  dismissed  with  costs,  or  a  motion  is 
refused  with  costs,  or  any  costs  are,  by  any  general  or  special  order, 
directed  to  be  paid,  the  Taxing  Master  may  tax  such  costs  without 
any  order  referring  the  same  for  taxation  :  unless  the  Court,  upon 
the  application  of  the  party  alleging  himself  to  be  aggrieved,  pro- 
hibits the  taxation ;  and  the  costs,  when  certified  by  the  Taxing 
Master,  are  recoverable  by  subpoena.^  The  Taxing  Masters,  how- 
ever, do  not  in  general  act  upon  this  permission ;  and  it  is  the 
practice  to  insert  a  direction  for  taxation  in  all  decrees  or  orders, 
where  costs  are  directed  to  be  paid.^ 

The  Taxing  Masters  cannot  be  required  to  take  accounts,  not 
connected  with  the  bills  referred  to  them  for  taxation  ;  ^  but  where 
an  account  consists  in  part  of  any  bill  of  costs,  or  the  Judge  is 
authorized  to  fix  the  an^ount  of  costs  to  be  allowed  a  creditor  who 
has  established  his  debt  in  the  Judge's  Chambers,  the  Taxing  Mas- 
ter may  be  directed  by  the  Judge  to  assist  him  in  settling  such 
costs;  and  the  Taxing  Master,  on  receiving  such  direction,  will 
proceed  to  tax  such  costs,  and  has  the  same  powers,  and  the  same 
fees  are  payable  in  respect  thereof,  as  if  the  same  had  been  referred 
to  the  Taxing  Master  by  an  order ;  and  he  will  return  the  same, 
with  his  opinion  thereon,  to  the  Judge  by  whose  direction  the  same 
were  taxed.*' 

Where,  lapon  the  taxation  of  any  bill  of  costs,  it  appears  to  the 
Taxing  Master  that,  for  the  i)urpose  of  duly  taxing  the  same,  it  is 
necessary  to  inspect  any  documents  relating  to  the  cause  or  matter 
which  are  in  the  Chambers  of  any  Judge,  he  may  request  the  Chief 
Clerk  of  the  Judge  to  cause  the  same  to  be  transmitted  to  his  office, 
and  also  to  certify  any  proceedings  in  Chambers  which  may  be 
comprised  in  the  bill  of  costs  under  taxation ;  and  in  such  cases, 
the  Chief  Clerk,  at  and  for  such  times  as  the  due  transaction  of  the 
business  at  Chambers  will  permit,  will  direct  such  dociiraents  to  be 
transmitted  to  the  office  of  the  Taxing  Master  for  his  use ;  and 
will  certify  the  proceedings  which 'have  taken  place  in  Chambers.'' 


1  Ord.  XL.  2. 

2  Ord.  XXIir.  1;  Seton,  86,  91. 
a  Ord.  XL.  38. 

^  Seton,  92. 

6  King  V.   Saverv,  8  De  G.,  M.  &   G. 
311;  2  Jur.  N.  S.  431. 


6  Ord  XL.  24,  25.  As  to  costs  of  cred- 
itors, see  ante,  p.  1212  et  seq.  and  notes. 
For  lorm  of  direction,  see  Vol.  III. 

7  Ord.  XL.  26. 
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When  the  Taxing  Master  has  certified  the  costs,  he  returns  the    Ch  xxxi. 
documents  to  the  Chambers  of  the  Judge.^  ^.^ ^ ' 

When  a  document  is  transmitted  from  the  Chambers  of  a  Judge  Mode  of 
to  the  office  of  a  Taxing  Master,  a  memorandum  of  the  transmission  transnnssio... 
is  signed  by  the  Taxing  Master  or  his  clerk,  and  delivered  to  the 
Chief  Clerk ;  and  when  the  document  is  returned,  a  memorandum 
of  the  return  is  signed  by  the  Chief  Clerk,  or  by  one  of  his  clerks, 
and  delivered  to  the  Taxing  Mnstcr.^ 

There  are  two  scales  regulating  the  fees  of  Court,  and  the  fees  Scales  of 
which  solicitors  are  entitled  to  charge:  such  scales  being  called, 
the  Higher  Scale,  and  Lower  Scale.^  "The  Lower  Scale  applies  Lower  Scale, 
(unless  the  Court  orders  to  the  contrary)  in  the  following  cases : 
(1.)  To  all  suits  by  creditors,  legatees  (whether  specific,  pecuniary, 
or  residuary),  devisees  (whether  in  trust  or  otherwise),  heirs-at- 
law  or  next  of  kin,  in  which  the  personal  or  real,  or  personal  and 
real  estate,  which  is  the  subject  of  the  suit,  is  under  the  value  of 
1000^. ;  (2.)  To  all  suits  for  the  execution  of  trusts,  in  which  the 
trust  estate  or  fund  is  under  the  value  of  1000^. ;  (3.)  To  all  suits 
for  foreclosure  or  redemption,  or  for  enforcing  any  charge  or  hen, 
in  which  the  mortgage  whereon  the  suit  is  founded,  or  the  charge 
or  lien  sought  to  be  enforced,  is  under  the  amount  of  1000?. ;  (4.) 
To  all  suits  for  specific  performance,  in  which  the  purchase-money 
or  consideration  is  under  the  amount  or  value  of  1000/. ;  (5.)  To 
all  proceedings  under  the  Trustees  Relief  Acts,  or  under  the  Trus- 
tee Acts,  in  which  the  trust  estate  or  fund  is  under  the  value  of 
lOOOZ. ;  ^  (6.)  To  all  proceedings  relating  to  the  guardianship  or 
maintenance  of  infants,  in  which  the  property  of  the  infant  is  under 
the  value  of  1000/. ;  and  (7.)  To  all  proceedings  by  special  case, 
and  all  proceedings  relating  to  funds  carried  to  separate  accounts, 
and  to  all  proceedings  under  any  railway  or  private  Act  of  Parlia- 
ment, or  under  any  other  statutory  or  summary  jurisdiction,  and 
generally  to  all  other  cases  where  the  estate  or  fund  to  be  dealt 
with  is  under  the  amount  or  value  of  1000/.^ 

The  Higher  Scale  applies  in  all  other  cases,  unless  the  Court  Higher  Scale, 
orders  to  the  contrary,  as  to  all  or  any  of  the  parties.^     The  test 
is,  whether  the  property  is,  at  the  time  of  the  institution  of  the 
suit,  of  the  actual  value  of  1000/.^     Although  the  fund  sought  to 


1  Ord.  XL.  26. 

2  Ord.  XL.  27. 

8  For  tables  of  fees  of  Court,  and  of 
fees   and   charges  allowed  solicitors,   see 

Vol.  in. 

*  In  the  preceding  cases,  and  some 
others,  the  power  and  authority  of  the 
Court  of  Chancery  may  be  exercised  by 
the  County  Courts,  where  the  property 
does  not  exceed  600^.;   see  28  &  29  Vic. 
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c.  99,  §§  1,  2;  and  see  post,  Chap.  XLV., 
Statutory  Jurisdiction. 

5  Regul.  to  Ord.  II.  1.  The  rule  applies 
to  interpleader  suits,  where  the  fund  is 
under  1000/. ;  Gibbs  v.  Gibbs,  4  Jur.  N.  S. 
371 ;  6  W.  R.  415,  V.  C.  K. 

6  Regul.  to  Ord.  II.  2;  Reade  v.  Bent- 
lev,  3  K.  &  J.  271. 

'7  ,Iudd  V.  Plum,  29  Beav.  21;  7  Jur.  N. 
S.  12.  Re  Reece,  Gould  v.  Dummett,  L. 
R.  2  Eq.  609;  12  Jur.  N.  S.  014,  M.  R. 
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§5. 


Certificate  of 
lower  scale 
being  appli- 
cable. 


Office  copy. 


( 'curse,  where 
fees  of  Court 
have  been 
paid  on 
wrong  scale. 


Preparation 
of  bill  of 
costs. 


Carrying  in  * 
bill,  and  copy 
decree  or 
order. 

Where  a  pre- 
vious taxa- 
tion; 


Where  no 

previous 

taxation. 


be  recovered  does  not  amount  to  1000?.  the  higher  scale  will  apply, 
if  the  hill  seek  other  and  material  relief.^ 

Where  a  solicitor  or  party  institutes  any  proceeding,  in  respect 
of  which  lie  claims  to  pay  the  fees  of  Court  according  to  the  lower 
scale,  he  must  file  with  the  Clerk  of  Records  and  Writs  a  certificate 
that,  to  the  best  of  his  judgment  and  belief  j  the  lower  scale  of  fees 
is  applicable  to  the  case.-  The  Clerk  of  Records  and  AVrits  will, 
at  tlie  request  of  any  solicitor,  or  party  acting  in  person,  mark  a 
copy  of  the  certificate  ;  and  on  production  of  such  copy,  the  officers 
of  the  Court  will  receive  and  file  all  proceedings  in  the  suit  or 
matter,  bearing  stamps  according  to  the  lower  scale.^ 

If,  in  any  case  certified  for  the  lower  scale,  it  happens  that  the 
solicitor  becomes  entitled  to  charge  and  be  alloAved  according  to 
the  higher  scale,  the  deficiency  in  the  fees  of  Court  must  be  made 
good ;  *  and  if,  in  any  case  in  which  the  fees  of  Court  have  been 
paid  upon  the  higher  scale,  it  happens  that  the  solicitor  becomes 
entitled  to  charge  and  be  allowed  only  according  to  the  lower  scale, 
the  excess  of  fees  of  Court  so  paid  may  be  allowed  upon  the  taxa- 
tion of  costs,  if  the  circumstances  of  the  case,  in  the  judgment  of 
the  Taxing  Master,  justify  such  an  allowance.^ 

For  the  purpose  of  procuring-  a  bill  of  costs  to  be  taxed  by  the 
Taxing  Master,  the  bill  should  be  prepared,*'  and  copied  bookwise, 
on  foolscap  paper,  "vsath  a  clear  margin  on  the  left-hand  side  :  in 
order  that  the  taxed  ofi"  amounts  may  be  there  placed  by  the  Mas- 
ter, in  taxing  the  bill ;  and  the  bill  must  be  then  left,  together  with 
a  full  copy  of  the  decree  or  order,  at  the  oflice  of  the  proper  Taxing 
Master.'^  The  copy  of  the  decree  or  order  is  also  written  on  fools- 
cap paper ;  and  in  the  margin  must  be  written  a  certificate,  by  the 
soHcitor  procuring  the  taxation,  that  it  is  a  true  copy  of  the  original 
decree  or  order  as  passed  and  entered.*  If  there  has  been  a  previ- 
ous taxation  in  the  cause  or  matter,  the  bill  of  costs,  and  the  copy 
of  the  decree  or  order,  are  taken  at  once  to  the  ofiice  of  the  Master 
before  whom  the  previous  taxation  took  place.^  If  there  has  been 
no  previous  taxation,  the  solicitor  must  write  a  certificate  to  that 


1  Grimes  v.  Harrison,  27  Beav.  198;  5 
Jur.  N.  S.  972 ;  and  see  Flockton  v.  Peake, 
12  W.  R.  1023,  V.  C.  W. 

2  Regul.  to  Ord.  III.  3.  For  form  of 
certificate,  see  Vol.  III. 

3  Eegul.  to  Ord.  III.  3,  4. 

*  Ih.  5.  This  is  usually  done,  by 
placing  additional  adhesive  fee-fund 
stamps  on  the  several  documents  issued 
on  tiie  lower  scale,  and  causing  such 
stamps  to  be  cancelled  by  the  proper 
officers,  in  the  departments  in  which  the 
former  stamps  were  cancelled.  The  cer- 
tificate may,  also,  be  withdrawn;  see 
Braithwaite's  Pr.  7. 


5  Regul.  to  Ord.  III.  6.  For  tables  of 
Court  lees,  see  Vol.  HI. 

6  For  forms  and  precedents  of  bills  of 
costs,  see  jNIorgan  &  Davey,  426  et  seq.  ; 
and  see  ante,  p.  1440,  note  (2). 

7  Where  the  Judge  requires  the  assist- 
ance of  the  Taxing  Master,  under  Ord. 
XL.  25,  the  bill  of  costs  produced  as 
a  voucher  at  Chambers  is  identified  by 
the  initials  of  the  Chief  Clerk,  and  left 
at  the  Taxing  Master's  office,  together 
with  the  direction,  signed  by  the  Chief 
Clerk,  to  tax  the  same.  For  form  of  direc- 
tion, see  Vol.  III. 

8  For  form  of  certificate,  see  Vol.  III. 

9  See  Ord.  XXIII.  1. 
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effect  in  the  margin  of  the  origind  decree  or  order,  and  of  the  copy ;  ^ 
and  must  take  the  decree  or  order  to  the  office  of  the  sitting  Mas- 
ter :  ^  who  will  insert  the  name  of  the  Taxing  Master  in  rotation, 
in  a  certificate  prepared  for  him  by  the  solicitor  in  the  margin  of 
the  decree  or  order,  and  will  sign  such  certificate.*  A  coj^y  of  this 
certificate  must  then  be  added  to  the  copy  of  the  decree  or  order : 
which  is  then  left  with  the  clerk  of  the  Master  in  rotation.* 

On  leaving  the  bill  of  costs,  a  warrant,  which  is  underwritten 
to  that  effect,  is  taken  out,^  and  must  be  served  on  the  several 
parties  entitled  to  attend  the  taxation  ;  and  an  appointment  to 
proceed  with  the  taxation  must  also  be  obtained ;  but  previously 
to  doing  so,  the  several  papers  and  vouchers,  in  respect  whereof 
charges  are  contained  in  the  bill  of  costs,  must  be  left  with  the 
Master's  clerk.^  A  warrant,  stating  the  time  of  the  appointment, 
and  underwritten  with  the  object  thereof,  must  be  issued  and 
served  on  the  parties.'' 

The  warrants  must  be  served  in  the  same  manner  as  other  pro- 
ceedings not  requiring  personal  service.* 

On  being  served  with  the  warrant  on  leaving,  any  party  entitled 
to  attend  the  taxation  who  requires  a  copy  of  the  bill  should  make 
a  written  application  for  such  copy,  with  an  undertaking  to  pay 
the  proper  charges,  to  the  solicitor  or  party  by  whom  the  bill  has 
been  left.^  U]3on  such  application  and  undertaking,  the  copies  are 
to  be  made  by  such  solicitor  or  party :  ^^  who  is  to  be  answei'able 
for  the  same  being  true  copies.-^^  The  copies  are  to  be  made  side 
for  side,  so  as  to  correspond  with  the  bills  of  costs  left  in  the 
office  :  -^^  the  folios  being  numbered  consecutively  in  the  margin  ; 
and  the  name  and  address  of  the  party  or  solicitor,  by  whom  the 
same  is  made,  being  indorsed  thereon  ;  ^*  and  they  are  to  be  ready 
to  be  delivered  at  the  expiration  of  forty-eight  hours  after  the 
delivery  of  the  request  and  undertaking,  or  within  such  other ^ime 
as  the  Court  may  in  any  case  direct ;  and  are  to  be  delivered 
accordingly  on  demand,  upon  payment  of  the  jDroper  charges.^* 


Warrant  on 
leavintc  bill. 


"Wan-ant  to 
tax. 


Service  of 
warrants. 

Copies  f)t' bill : 
how  ob- 
tained. 


How  to  be 
made. 


"Within  what 
time. 


1  For  form  of  certificate,  see  "Vol.  III. 

2  The  name  of  the  sitting  Master  will 
be  found  put  up  m  the  entrance  hall  of 
the  Taxmg  Masters'  othces. 

8  For  form  of  certificate,  see  "Vol.  III. 

*  Where  the  bill  to  be  taxed  is  sent 
from  Chambers,  under  Ord.  XL.  25,  ubi 
sup.,  the  certirtcates  mentioned  in  the  text 
are  written  on  the  direction  to  tax. 

*  For  form  of  warrant,  see  Vol.  III. 

6  The  papers  and  voucliers  should  be 
arranged  in  tlie  order  in  which  the  charges 
occur  in  the  bdl. 

7  The  warrants  on  leaving  and  to  tax 
are  usuiiUy  obtained  and  served  at  the 
same  time;  bui  all  tlie  bills  ta.xable  under 
the  decree  or  order  are  usually  required 
to  be  left,  before  any  appointment  to  tax 
will  be  given.     Not  more  than  one  war- 


rant can  be  issued  on  one  bill  or  set  of 
bills,  unless  the  Taxing  .Master  thinks  it 
necessary  to  issue  a  new  warrant.  Regal, 
to  Ord.  Sched.  4.  In  practice,  one  war- 
rant on  leaving,  and  one  warrant  to  tax 
each  bill,  or  set  of  bills,  are  issued.  A 
fee  ot  3s.  higher  scale,  and  Is.  lovver  scale, 
is  payable  for  every  warrant;  ibid.  For 
form  of  warrant  to  tax,  see  Vol.  III. 

8  Ord.  III.  4,  G;  XXXVII.  2;  see  ante, 
pp.  454,  455. 

9  Ord.  XXXVI.  4. 

10  Ord.  XXXVI.  5.     For  form  of  appli- 
cation and  undertaking,  see  Vol.  HI. 

11  Ord.  XXXVI.  8. 
1-2  Ord.  XXXVI.  7. 
13  Ord.  XXXVI.  8. 

i*  Ord.  XXXVI.  6.     The  charge  is  4d. 
per  folio;  except  in  pauper  cases,  when  it 
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Course  where 
copies  not  de- 
livered in  due 
time. 


Unnecessary 
or  improper 
copies,  not  to 
be  allowed. 


Attendance 
before  the 
Master. 


Proof  of 
service  of 
warrants. 


Where  bill 
includes 
charges  for 
business  in 
another 
Court. 


The  copies  are  to  be  written  on  paper  of  a  convenient  size,^  with  a 
sufficient  margin,  and  in  a  neat  and  legible  manner,  similar  to  that 
which  is  usually  adopted  by  law  stationers ;  and  unless  so  written, 
the  parties  or  solicitors  delivering  them  are  not  entitled  to  be  paid 
for  the  same.^ 

Where  any  party  or  solicitor  who  is  required  to  deliver  any 
such  copy,  either  refuses  to  deliver  the  same,  or  does  not  deliver 
the  same  within  the  time  allowed  for  that  purpose,  the  person 
making  the  application  is  at  liberty  to  procure  a  copy  from  the 
office  in  which  the  original  has  been  left :  in  the  same  way  as  if 
no  such  application  had  been  made  to  the  solicitor ;  and  in  such 
case,  no  costs  are  payable  to  the  solicitor  so  making  default,  in 
respect  of  the  copy  so  applied  for ;  ^  and  an  addition  of  two  clear 
days  will  be  made  to  the  period  within  which  any  proceeding 
which  may  have  to  be  taken  after  obtaining  such  copy  ought  to 
be  so  taken :  so  that  the  person  requiring  such  copy  may  be  as 
little  prejudiced  as  possible  by  such  neglect.^ 

The  Taxing  Master  will  not  allow  any  costs  in  respect  of  any 
such  copy,  unless  the  same  appears  to  him  to  have  been  requisite, 
and  to  have  been  made  with  due  care,  both  as  regards  the  contents 
and  writing.^ 

At  the  appointed  time,  the  parties  attend  before  the  Master ;  ^ 
and  the  taxation  is  proceeded  with,  and  completed  then,  or  at  sub- 
sequent adjournments.  The  Master  has  power  to  determine  what 
parties  are  to  be  allowed  their  costs  of  attending  the  taxation.' 
If  any  parties  entitled  to  attend  the  taxation  fail  to  attend,  the 
Master  will  proceed  in  their  absence,  on  proof  by  affidavit  of  the 
due  service  of  the  warrants  on  them.  The  affidavit  is  made  before 
the  Master,  and  indorsed  on  the  original  warrant.^ 

Where  a  bill  of  costs  includes  charges  for  business  done  in  a 
Cou4  of  Law  or  other  Court,  the  Taxing  Master  sometimes  sends 
the  bill  to  the  proper  officer  of  such  Court,  with  a  request  to  such 
officer  to  assist  him  in  the  taxation  thereof;®  and  on  receivmg 
l>ack  the  bill,  with  the  opinion  of  such  officer  thereon  as  to  how 
much  ought  to  be  allowed  or  disallowed,  the  Taxing  Master  makes 


is  lid.  per  folio.     Regul.  to  Ord.  IV.  1, 
2,3. 

1  Foolscap  paper,  bookwise,  with  a 
quarter  margin,  is  usually  adopted. 

2  Ord.  XXXVr.  11. 
8  Ord.  XXXVI.  12. 

4  Ord.  XXXVII.  16. 

5  Ord.  XXXVI.  13. 

6  In  practice,  the  bills  are  usually  gone 
through,  and  compared  with  the  papers 
and  vouchers,  by  the  Master's  principal 
clerk,  in  the  presence  of  the  parties,  at  an 
appointment  made  for  that  purpose,  prior 
to  any  attendance  before  the  Master. 


~  Stahlschmidt  v.  Lett,  7  Jur.  N.  S. 
1271;  9  W.  R.  830,  V.  C.  S. 

8  Ord.  XL.  1.  A  fee  of  Is.  ed.  is  paj'- 
able  in  a  fee-fund  stamp,  for  the  oath. 
Regul.  to  Ord.  Sched.  4.  For  form  of 
affidavit,  see  Vol.  III. 

9  See  6  &  7  Vic.  73,  §  42;  ReguL  to 
Ord.  Sched.  4.  The  Taxing  Master  in 
Chancer}- will  also  tax  a  bill,  or  part  of  a 
bill,  on  the  request  of  a  Common  Law 
Master;  but  this  Court  will  not  entertain 
anv  application  in  respect  of  what  is  so 
done.    See  Be  Lett,  10  W.  R.  6,  V.  C.  K. 
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his  certificate  of  the  taxation,  or  otherwise  disposes  of  the  proceed- 
ings before  him. 

In  a  taxation  as  between  party  and  party,  the  bill  of  costs  may 
be  amended  at  any  time  during  the  pendency  of  the  taxation.^ 

When  the  taxation  is  completed,  the  Master  signs  the  bill.  If 
it  is  intended  to  enforce  payment  of  the  costs  by  any  fm-ther 
proceedings,  or  evidence  of  the  amount  is  required,  the  items  taxed 
are  added  up,  and  the  result  of  the  taxation  ascertained  by  the 
solicitors,  and  checked  by  the  Taxing  Master's  clerk ;  and  a  certifi- 
cate 2  of  the  taxation  must  be  obtained  from  the  Taxing  Master, 
and  filed  in  the  Report  office,  and  an  office  copy  taken.* 

Where  any  costs  are  directed  to  be  taxed  and  paid  out  of  any 
money  in  Court,  the  certificate  of  taxation  is  to  state  the  total 
amount  of  the  costs,  without  any  direction  for  that  purpose  in  the 
decree  or  order  directing  the  taxation.'* 

Sometimes,  the  direction  is  to  tax  costs,  in  case  the  parties  difier 
about  the  same.  In  this  case,  the  party  claiming  the  costs  brings 
the  bill  of  costs  into  the  Taxing  Master's  office,  and  gives  notice 
of  his  having  so  done  to  the  other  party ;  and,  at  any  time  within 
eight  days  after  such  notice,  such  other  party  may  inspect  the 
same,  without  fee,  if  he  thinks  fit ;  and  at  or  before  the  expiration 
of  the  eight  days,  or  such  further  time  as  the  Taxing  Master  in  his 
discretion  allows,  he  must  either  agree  to  pay  the  costs  or  signify 
his  dissent  therefrom ;  and  thereupon  he  is  at  liberty  to  tender  a 
sum  of  money  for  the  costs ;  but,  if  he  makes  no  such  tender,  or 
if  the  party  claiming  the  costs  refuses  to  accept  the  sum  so  ten- 
dered, the  Taxing  Master  proceeds  to  tax  the  costs;  and  where 
the  taxed  costs  do  not  exceed  the  sum  tendered,  the  costs  of  the 
taxation  are  to  be  borne  by  the  party  claiming  the  costs.^ 


Ch.  XXXI. 


Complotiiiii 
of  taxation. 


1  Davis  V.  Earl  of  Dysart,  21  Beav.  124; 
1  Jur.  N.  S.  1153. 

2  Where  tlie  bill  is  taxed,  on  a  direction 
from  Chambers,  under  Ord.  XL.  25,  ante, 
p.  1444,  note  (7),  no  certificate  of  the  taxa- 
tion is  required;  but  a  memorandum  of 
the  Taxing  Master's  opinion  thereon  is 
written  at  the  foot  of  the  bill,  and  signed 
by  him,  and  returned  to  the  Chambers. 

8  A  fee  of  20s.  higher  scale,  and  10s. 
lower  scale,  is  payable  on  signing  every 
report  and  certificate.  A  fee  of  IDs.,  by 
each  scale,  is  payable  upon  the  taxation 
of  every  bill  of  costs,  as  taxed,  where  the 
amount  does  not  exceed  20/. ;  and  a  like 
further  fee  upon  every  additional  20/.,  or 
fractional  part  thereof  Kegul.  to  Ord. 
Sched.  4.  Where  no  certificate  of  the 
taxation  is  required,  the  ad  vtilurem  fee  is 
nevertheless  due;  and  is  payable  on  the 
amount  of  the  bill  as  taxed,  or  on  such 
part  thereof  as  may  have  been  taxed;  and 
the  solicitor  must,  in  such  case,  cause  the 
proper  stamp  (the  amount  thereof  to  be 


Total  amount 
to  be  certified, 
when  payal)le 
out  of  fund  in 
Court. 

Where  the 

reference  is 
to  tax  the 
costs,  only  in 
case  the  par- 
ties difl^'cr. 


fixed  by  the  Taxing  Master)  to  be  im- 
pressed on  or  annexed  to  the  bill ;  ibid.  But 
if  the  officer  of  another  Court,  to  whom  a 
bill,  or  part  of  a  bill,  has  been  sent  for 
taxation  (ante,  p.  1446)  takes  his  fee 
thereon,  the  ad  valorem  duty  above  men- 
tioned is  not  to  be  paid  on  that  part  of  the 
bill  so  taxed  and  charged  for  by  him;  ibid. 
Where  costs  are  directed  to  be  paid  out  of 
a  fund  in  Court,  the  fees  of  taxation  are 
not  payable  by  means  of  stamps,  but  are 
carried'  over  by  the  Accountant-General 
to  the  credit  of  the  Suitor's  Fee  Fund;  and 
to  that  intent,  the  Taxing  Master  must,  in 
such  cases,  certify  the  amount  of  such 
fees.     Ord.  XXXIX.  8. 

■*  Ord.  XL.  40.  As  to  interest  on  costs, 
see  23  &  24  Vic.  c.  127,  §  27,  ante,  pp.  1380, 
1381. 

^  Ord.  XL.  39.  The  party  claiming  the 
costs  need  not  give  the  other  party  a  copy 
of  his  bill,  before  carrying  it  into  the 
Master's  office.  Aubrey  v.  Hoper,  6 
Russ.  1. 
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COSTS. 


Ch.  XXXI. 

§5. 


Order  to  tax 
costs  of  suit, 
extends  to 
subsequent 
costs,  unless 
direction  is 
qualified. 


Order  for 
taxation, 
joint  and 
several. 

Parties  ap- 
pearing by 
same  solici- 
tor, only  al- 
lowed one 
bill  of  costs; 

but  may 
charge  for 
separate  an- 
swers, where 
severance 
proper. 

Solicitor  al- 
lowed two 
bills,  where 
solicitor  for 
one,  and 
agent  for  an- 
other defend- 
ant. 


Where  the  decree  or  order  directs  a  party  to  retain  his  costs, 
when  taxed,  out  of  the  balance  in  his  hands,  and  to  pay  the  residue 
into  Court :  if  he  delays  to  get  the  costs  taxed,  the  proper  course 
is  for  the  other  party  to  move  that  he  may  bring  in  his  bill  of 
costs  to  be  taxed,  within  a  limited  time.^ 

An  order  directing  the  costs  of  a  suit  to  be  taxed,  warrants  the 
taxation  of  subsequent  costs ;  ^  and  this  it  has  been  held  to  do, 
notwithstanding  a  reservation  of  subsequent  costs  not  j^rovided 
for  by  the  decree :  there  being  other  costs  by  which  these  words 
might  be  satisfied.^  Where  subsequent  costs  are  not  intended 
to  be  given,  the  dii-ection  should  be  confined  to  costs  up  to  the 
decree.* 

An  order  directing  the  taxation  or  payment  of  costs  by  several 
parties,  is  joint  and  several ;  and,  if  one  of  them  dies,  the  costs 
may  nevertheless  be  taxed  and  recovered  against  the  others.^ 

Plaintifis  or  defendants  who  appear  by  the  same  solicitor  are 
allowed  only  one  bill  of  costs.*^  More  than  one  bill  of  costs  will, 
therefore,  never  be  allowed  on  behalf  of  the  plaintifis;  and  a 
solicitor  appearing  for  more  than  one  defendant  can  only  make 
out  one  bill  of  costs ;  "^  but  if  they  are  entitled  to  sever  in  their 
defence,  he  may  charge  for  separate  answers  ^  of  any  of  them  ;  or 
for  the  employment  of  separate  counsel  on  their  behalf:  even 
though  they  take  the  same  line  of  defence.^ 

Where  a  London  solicitor  acts  as  agent  for  difierent  country 
solicitors  appearing  for  two  defendants,  or  acts  as  the  solicitor 
of  one,  and  as  agent  for  the  solicitor  of  another  defendant,  these 
are  two  very  different  capacities,  and  involve  different  duties 
and  different  responsibilities,  and  carry  the  right  to  distinct 
remuneration;  and,  in  such  case,  two  bills  of  costs  will  be  al- 
lowed.^° 


1  Newsome  v.  Shearman,  2  S.  &  S.  95. 
In  this  case  the  application  was,  that  the 
defendant  might  pay  the  whole  sum  due 
from  him  into  Court;  but  the  motion  was 
refused,  as  inconsistent  with  the  order. 

-  Quarrell  v.  Beckford,  1  Mad.  269, 
286;  and  see  Glutton  v.  Pardon,  T.  &  R. 
301,  304;  ante,  pp.  1368,  1376. 

5  Quarrell  v.  Beckford,  1  Mad.  269,  286. 
4  Ibid.  ;  Seton,  57 ;  ante,  p.  1376. 

e  Meredyth  v.  Hughes,  3  Y.  &  J.  188; 
Michel  V.  Bullen,  6  Pri.  87;  Ex  parte 
Bishop,  8  Ves.  333;  Poole  v.  Franks,  1 
Moll.  78;  Re  Colquhoun,  1  Sm.  &  G.  Ap. 
1;  17  Jur.  409;  5  De  G.,  M.  &  G.  35;  Se- 
ton, 94,  1228;  and  seejwst,  p.  1453. 

6  See  Pratt  v.  Bacon,  11  Pick.  4&5;  Da- 
vis v.  McNeil,  1  Ired.  Ch.  344;  Houghton 
V.  Barnev,  2  Ired.  Ch.  393. 

7  Weridellt).  Lewis,  8  Paige,  613;  Miller 
V.  Lincoln,  6  Gray,  556.  Where  the  defend- 
ants in  a  suit  were  very  numerous,  and 


lived  at  some  distance  from  each  other,  and 
some  had  joined  in  their  answers,  and 
others  had  tiled  separate  answers,  the  main 
subject  of  the  controvers}',  however,  being 
the  same,  viz..  whether  there  was  a  partner- 
ship or  joint  liability  between  the  plaintifis 
and  defendants,  the  Court  directed,  that  in 
addition  to  one  general  bill  of  costs  for  the 
defendants,  to  be  taxed  as  in  an  action  at 
Law,  a  specific  sum  should  be  taxed  for 
each  distinct  answer  filed  to  the  original 
bill  and  to  the  amended  bill.  Clark  v. 
Reed,  11  Pick.  446.  As  to  costs  of  sepa- 
rate answers,  where  the  same  solicitor  is 
concerned,  see  ante,  p.  729. 

8  As  to  costs  of  separate  answers  put  in 
by  the  same  solicitor,  see  ante,  p.  729. 

9  Bainbrigge  v.  Moss,  3  Jur.  N.  S.  107; 
not  reported  on  this  point,  3  K.  &  J.  62; 
see  also  Deere  v.  Robinson,  7  Hare,  283. 

10  Bainbrigge  v.  Moss,  3  Jur.  N.  S.  107, 
V.  C.  W. 


METHOD    OF    TAXATION.  1449 

Co-plaintiffs  are  jointly  and  severally  liable  to  their  solicitor  for  Ch.  XXXI. 
the  whole  of  their  costs ;  but  defendants  appearing  by  the  same  ^  ^ ^'  _. 
solicitor,  can  be  charged  only  with  their  respective  proportions  of  Extent  of  Ha- 
the  general  costs  of  proceedings  taken  on  behalf  of  all.^  ^J^'.'>'5£'^°" 

'^  1  »  plamtiffs,  or 

Where  the  costs  of  some  or  one  only  of  the  objects  of  the  suit  of  co-defend- 
are  given  to  any  party,  the    Taxing  Master  allows,  not  only  so  f°int  solicitor, 
much  of  the  costs  of  the  suit  as  relates  exclusively  to  the  par-  Apportion- 
ticular  objects,  but  also  a  portion  of  the  costs  of  every  general  ^^"t  of  costs. 
proceeding  in  the  suit ;  ^  but  where  the  costs  occasioned  by  any 
particular  proceeding  in,  or  part  of,  the  suit  are  given,  the  Taxing 
Master  allows  only  the  costs  of  such  particular  proceeding,  or  part 
of  the  suit.' 

In  taxing  costs,  the  Taxing  Master  is  the  sole  judge  of  the  fact   Taxing  Mas- 
whether  the  business  has  been  done,  and  of  the  proper  charge  to   oi[the  wo-*''^ 
be  made  for  it;    and  on  these  points,  his  decision  is  final,  and  prietyofthe  • 
cannot  be  reviewed.^     It  is  also  his  duty  to  inquire  whether  the  finalf 
business  was  required  to  be  done  :  for,  if  the  solicitor  negligently  Duty  to  in- 
or  ignorantly  takes  any  unnecessary  i:)roceedings,  it  is  the  duty  of  busings  nec-*^ 
the  Taxing  Master  to  protect  the  client  from  any  charge  in  respect  es^arj'  to  be 
of  such  proceedings.^ 

If  the  Taxing  Master  has  omitted  to  tax  the  costs  which  have  Review  of 
been  directed  to  be  taxed,  or  if  it  is  conceived  that,  in  taxing  t^'^^*'*^"' 
them,  he  has  adopted  some  general   principle  which    cannot   be  In  what  cases. 
supported,  the  dissatisfied  party  has  a  right  to   bring  the  point 
before  the  Court,  or  Judge  at  Chambers.® 

If  any  party  is  dissatisfied  with  the  allowance  or  disallowance  Cam-ing  in 
by  the  Taxing  Master,  in  any  bill  of  costs  taxed  by  him,  of  the  ^^J^^^^'o^s. 
whole  or  any  part  of  any  item  or  items,  he  should,  before  the  cer- 
tificate is  signed,  deliver  to  the  other  party  interested  therein,  and 
carry  in  before  the  Taxing  Master,  an  objection  in  writing  to  such 
allowance  or  disallowance :  specifying  therein,  by  a  list  in  a  short 
and  concise  form,  the  items  or  item  or  parts  or  j^art  thereof  ob- 
jected to ;  and  apply  to  the  Taxing  Master  for  a  Avarrant  to  re-  Warrant  to 


review. 


1  ite  Colquhoun,  uhi  mp. ;  Harmer  v.  566;  Holbecke  v.  Sj'lvester,  6  Ves.  417; 
Harrii,  1  Kuss.  155;  and  see  Certificate  of  Lucas  v.  Temple,  9  Ves.  299;  Fenton  v. 
Mr.  FoUett,  5  De  G.,  M.  &  G.  36  n.  Crickett,    3    Mad.    496;   Re  Congreve,  4 

2  Seton,  94;  Heighington  v.  Grant,  1  Beav.  87,  89;  Attorney-General  v.  Lord 
Beav.  228,  231;  and  see  Certificate  of  Carrington,  6  Beav.  454,  460;  Lucas  v. 
Clerk  in  Court,  ih.  231,  n.;  Hardy  v.  Hull,  Peacock,  8  Beav.  1,5;  Re.  Catlin,  18  Beav. 
17  Beav.  355;  see,  however,  Attornev-  508;  Re  Hubbard,  23  Beav.  481;  Turner 
General  u.  Carrington,  6  Beav.  454,  458;  v.  Turner,  5  Jur.  N.  S.  839;  7  W.  K.  573, 
Proud  V.  Bates,  1   W.  N.   22 ;  14  W.  R.  V.  C.  K. 

306,  V.  C.  W.  5  Alsop  V.  Lord  Oxford,  uhi  sup. ;  Wig- 

3  Seton,  95;  and  for  forms  of  orders,  gins  i'.  Peppin,  2  Beav.  403,  408,  n. 
involving,  and  not  involving,  apportion-  6  Shewell  v.  Jones,  2  S.  &  S.  170,  172; 
ment  of  tlie  general  charges,  see  ib.  88,  Alsop  v.  Lord  Oxford,  vhi  sup. ;  Attorney- 
89.  For  mode  of  apportionment,  where  General  v.  Dr;ipers'  Coinpan}',  4  Beav. 
charges  of  fraud  are  di-missed  with  costs,  305,  307 ;  Attorney-General  v.  Lord  Car- 
see  Homing  V.  Leifchild,  8  W.  R.  352,  V.  rington,  iibi  sup.;  Friend  v.  Solly,  10 
0.  W.;  Atfd.  9  W.  R.  174,  L.  J.J.  Beav.  329,  331. 

*  Alsop  V.  Lord  Oxford,  1  M.  &  K.  564, 
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Ueconsidera- 
f  ion  of  taxa- 
tion. 


Summons 
tor  order  to 
review. 


Evidence 
thereon. 


Hearing  of 
t  lie  summons. 


Order  to  re- 
view. 


view  the  taxation  in  respect  of  the  same.^  He  cannot,  however, 
make  any  objection  which  he  has  not  previously  made  during  the 
taxation.^ 

Upon  the  application  for,  or  upon  the  return  of,  the  warrant, 
the  Taxing  Master  will  reconsider  and  review  his  taxation  upon 
the  objection  ;  and  he  may,  if  he  thinks  fit,  receive  further  evi- 
dence in  respect  thereof;  and,  if  so  required  by  either  party,  he 
will  state,  either  in  his  certificate  of  taxation  or  by  reference  to 
such  objection,  the  grounds  and  reasons  of  his  decision  thereon, 
and  any  sjjecial  facts  or  circumstances  relating  thereto.^ 

If  any  party  is  dissatisfied  with  the  certificate  of  the  Taxing 
Master,  as  to  any  item  or  part  of  an  item  which  has  been  thus 
objected  to,  he  must  apply  to  the  Judge,  by  a  summons  at  Cham- 
bers, for  an  order  to  review  the  taxation.*  The  certificate  of  the 
Taxing  Master  is  final  and  conclusive,  as  to  all  matters  not  ob- 
jected to  in  the  manner  before  pointed  out.^  The  application  to  re- 
view the  taxation  will  be  heard  and  determined  upon  the  evidence 
which  has  been  brought  in  before  the  Taxing  Master;  and  no 
further  evidence  will  be  received,  unless  the  Court  otherwise 
directs.®  And  where  the  Court  communicates  directly  Avith  the 
Taxing  Master  as  to  the  proceedings  before  him,  no  further  evi- 
dence on  that  point  will  be  received.'' 

The  summons  is  heard  by  the  Judge,  either  in  Chambers  or 
by  adjournment  into  Court  ;^  and  will  then  either  be  dismissed, 
or  an  order  made  thereon  directing  the  taxation  to  be  reviewed 
by  the  Taxing  Master.  In  the  latter  case,  the  order  is  drawn  up 
in  the  usual  way,  by  the  Registrar ;  and  the  matter  is  renewed  in 
the  Taxino-  Master's  ofiice.^ 


1  Ord.  XL.  33;  see  Hoffman  «.  Skinner, 
5  Paige,  526.  For  forms  of  objection  and 
warrant,  see  Vol.  III. 

2  Re  London,  Birmingliam,  and  Bucks 
Railwaj'  Ex  parte  Curzon,  6  W.  K.  141, 
V.  O.K. 

3  Ord.  XL.  34. 

4  Ord.  2  Aug.,  1864,  r.  4;  Re  London, 
Birmingliam,  and  Bucks  Railwav,  Esc  parte 
Curzon,  6  W.  R.  141,  V.  C.  k.  It  was 
held  tliat  Ord.  XL.  35,  for  which  r.  Z,sup. 
has  since  been  substituted,  did  not  enable 
the  Court  to  interfere  with  the  discretion 
of  the  Taxing  Mnster.  as  to  the  amount  of 
any  item.  Turner  v.  Turner,  5  Jur.  N.  S. 
839;  7  W.  R.  573,  V.  C.  K.  If  a  party  is 
dissatisfied  with  the  decision  of  the  taxing 
officer  upon  particulir  items  of  the  bill  of 
costs,  he  must  bring  the  questions  before 
the  Court,  by  an  application  on  his  own 


part,  although  the  other  party  applies  for  a 
retaxation  as  to  other  items.  Rogers  v. 
Jtogers,  2  Paige,  458.  As  to  the  retaxa- 
tion of  costs,  see,  further,  Andrews  v.  Ford, 
2  Halst.  Ch.  488. 

5  Ord.  2  Aug.,  1864,  r.  3. 

6  lb.  r.  4.  If  a  party  insists  upon  hav- 
ing items  included  in  his  bill,  which  are 
not  legally  taxable,  he  will  be  charged 
with  the  expense  of  a  retaxation;  but  if 
the  other  party  also  objects  to  items  prop- 
erly taxed,  each  party  may  be  left  to 
bear  his  own  costs  upon  the  retaxation. 
Doe  V.  Green,  2  Paige,  347;  see  Lloyd  v. 
Brewster,  5  Paige,  87.  For  the  practice 
on  summons,  see  ante,  p.  133L 

7  Sturge  V.  Dimsdale,  9  Beav.  170,  175, 

8  See  an^e,  pp.  1337,  1338. 

9  Raymond  v.  Lakemau,  M.  R.,  27 
March,  18G5,  B.  1317. 
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Section  VI.  —  Payment  of  Costs,  hoio  enforced. 


Ch.  XXXI. 

§G. 


■when  iinnec- 
essarv. 


When  costs  are  directed  to  be  paid  by  one  i:)erson  to  another,   By  one  per 
and  Avhether  in  a    cause  or  in   a  matter,  the  payment   may  be  ^^^^^^  ''^"- 
enforced  by  subpoena ;  ^    or,  after  the  bipse  of  one  month  ^  from 
the  entry  of  the  decree  or  order,  by  writ  o^  fieri  facias  or  elegit.^ 

The  sicbpoena  for  costs  will  not  be  issued,  wliere  the  costs  are  Suhpmna 
directed  to  be  paid  within  a  limited  tnne  after  service  ot  the  i  ax- 
ing Master's  certificate :  in  such  case,  the  amount  is  recovered,  on 
proof  of  service  of  the  order  and  certificate,  and  of  non-payment, 
in  the  same  manner  as  in  the  case  of  an  order  directing  payment 
of  a  sum  of  money.^ 

The  subpoena  for  costs  is  prepared  by  the  solicitor,^  and  sealed  How  issued 
at  the  Record  and  Writ  Clerks'  office ; «  and  must,  be  indorsed 
with  the  name  and  place  of  business  of  the  solicitor  by  whom  the 
writ  is  sued  out,  and  of  his  agent,  if  any,  or  Avith  the  name  and 
place  of  residence  of  a  party  suing  out  the  writ  in  person,  and,  in 
either  case,  with  the  address  for  service,  if  any.''  If  the  order 
directing  payment  of  the  costs  specifies  their  amount,  the 
subpoena  will  be  sealed  upon  production  of  the  order.^  If  the 
costs  are  directed  to  be  taxed,  an  office  copy  of  the  Taxing  Mas- 
ter's certificate  must  be  produced.^  At  the  time  of  issuing  the 
subpoena,  ?,  praecipe  must  be  delivered  and  filed  at  the  Record  and 
Writ  Clerks'  office.^"  The  subpoena  may  contain  three  names, 
where  necessary  or  required." 

In  the  interval  between  the  suing  out  and  service  of  the  sub- 
poena, the  party  suing  out  the  same  may  correct  any  error  in  the 
names  of  the  parties,  and  may  have  the  writ  resealed,  upon  leaving 
a  corrected  proBcipe  of  such  subpoena,  marked  with  the  words 
"  altered  and  resealed,"  and  signed  with  the  name  and  address  of 
the  solicitor  or  solicitors  suing  out  the  same.^^ 


Amendment. 


1  For  form  ot  subpana  for  costs,  see  Ord. 
XXVIII.  r.  2,  and  Sched.  E.,  No.  4;  and 
Vol.  III. 

2  That  is,  twenty-eight  days.  Ord. 
XXXVII.  10. 

3  Ord.  XXIX.  6;  1  &  2  Vic.  c.  110, 
§  18,  ante,  p.  1033;  and  see  post,  p.  1456. 

4  Braithwaite's  Pr.  261;  and  see  ante, 
pp.  1042  et  seq.  An  attachment  issued  in 
such  a  case  was  discharged,  because  the 
word  "pounds"  was  omitted  from  the 
copy  of  the  Taxing;  Master's  certificate 
served.  Re  Reynolds,  10  W.  R.  709,  V.  C. 
S.;  and  see  Lord  Huntingtower  v.  Sher- 
born,  5  Beav.  162. 

5  Ord.  III.  1. 

6  15  &  16  Vic.  c.  87,  §§  27,  28;  Ord  I. 
37. 


7  Ord.  III.  2,  5,  ante,  pp.  453,  454.  For 
form  of  indorsement,  see  Vol.  III. 

8  Braithwaite's  Pr.  261. 

9  Jbkl.  ;  Ord.  XXVIII.  1. 

10  Ord.  XXVIII.  1.  The  precipe  must 
contain  tiie  name  or  firm,  and  tlie  place  of 
business  or  residence,  of  the  solicitor  or 
solicitors  intending  to  sue  out  the  same; 
and  where  he  or  they  is  or  are  agent  or 
agents  only,  then  also  the  name  or  firm 
and  place  of  business  or  residence  of  the 
principal  solicitor  or  solicitors,  ibid. ;  and 
see  Barnes  v.  Twcddell,  C  P.  Coop.  440. 
A  fee  of  5s.,  in  a  fee-fund  stamp,  affixed 
to  the  prwcipe,  is  payable  on  issuing  the 
suhpceiia;  Repul.  to  Ord.  Sched.  4.  For 
form  of  prcecipe,  see  Vol.  III. 

11  Ord.  XXVIII.  3. 
l«  Ord.  XXVIII.  6. 
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made. 


Service  must 
be  -within  the 
jurisdiction, 
unless  other- 
wise ordered; 


and  not  be  on 
a  party  under 
restraint, 
upon  illegal 
process,  is- 
sued by  party 
suing  out 
suhpana. 


Where  costs  are  ordered  to  be  paid  by  a  husband  and  wife,  the 
suhpcena  may  be  directed  to  both  :  although  an  attachment  can 
only  be  issued  against  the  husband.-^ 

Where  it  is  ordered  that  the  costs  of  a  defendant,  when  taxed, 
shall  be  paid  by  the  plaintiff,  and  that  another  defendant  shall 
repay  to  the  plaintiff  the  amount  of  the  first  defendant's  costs, 
together  with  the  plaintiff's  own  costs,  the  plaintiff,  before  he  can 
procure  a  subpoena  for  the  amount  of  the  costs  he  has  paid  the 
defendant,  must  produce,  at  the  Record  and  Writ  Clerks'  office, 
the  receipt  given  by  the  defendant  for  such  costs.^ 

The  service  of  the  subpoena  is  effected  by  delivering  a  copy  of 
the  writ,  and  of  the  indorsement  thereon,  and  at  the  same  time 
producing  the  original  writ  ;^  and  must,  if  not  otherwise  author- 
ized by  the  Court,  be  personal  on  the  person  to  pay  the  costs.  If, 
however,  he  is  resident  abroad,^  or  not  to  be  found,  the  Court  will, 
on  being  satisfied  that  such  is  the  case,  make  an  order  allowing 
substituted  service,  as  in  the  case  of  a  decree.^ 

The  application  for  the  order  is  made  exparte^  and  must  be  sup- 
ported by  affidavit,  showing  that  the  person  is  resident  abroad,  or 
that  proper  diligence  has  been  used  to  effect  due  service,  as  the 
case  may  be.  It  may  be  made  by  summons,  if  the  costs  have  been 
awarded  in  respect  of  jDroceedings  originating  in  Chambers,  or 
pending  there :  in  other  cases,  it  should  be  by  motion.® 

The  time  allowed  for  the  service  of  a  subpoena  for  costs  is  not, 
like  a  subpoena  for  any  other  purpose,  limited  to  twelve  weeks 
after  the  teste  of  the  writ ;  '  but  the  same  must  be  effected  within 
the  jurisdiction  of  the  Court,  unless  there  is  a  special  order  of  the 
Court  to  authorize  its  ser^dce  elsewhere.  Thus,  in  Hawkins  v. 
Sall^  where  a  subpoena  for  costs  were  served  upon  the  plaintiff  at 
Boulogne,  and  he  was  afterwards  arrested  upon  an  attachment 
issued  upon  that  service.  Lord  Langdale  M.  R.  set  the  attachment 
aside  for  irregularity. 

In  the  same  case,®  after  the  order  to  discharge  the  attachment 
was  made,  but  before  it  could  be  drawn  up  and  served,  another 
subpoena^  for  the  same  costs,  was  served,  and  another  demand 
made  upon  the  plaintiff,  whilst  he  was  in  custody  upon  the  irreg- 
ular attachment :  upon  which  service  and  demand,  another  attach- 
ment for  the  same  costs  was   issued,  and  executed  in  what   is 


1  Braithwaite's  Pr.  262. 

2  lb.  263.  For  cases  where  such  an 
order  is  made,  see  ante,  pp.  1406,  1407. 

3  Ord.  XXVIir.  6. 

4  Hawkins  v.  Hall,  1  Beav.  73,  75;  and 
see  S.  C.  4  M.  &  C.  280;  and  ante,  p.  449 
tt  seq. 

5  Ante,  p.  1045;  Hunter  t). ,  6  Sim. 

429;  Danford  v.  Cameron,   8  Hare,  329; 
Inglis  V.  Campbell,  2  W.  E.  667,  V.  C.  K. ; 


Walrond  v.  Parker,  1  Giff.  315.     For  form 
of  order,  see  Seton,  1213,  No.  2. 

6  Seton,  1212;  Danford  v.  Cameron,  vbi 
sup.  For  forms  of  summons  and  motion 
paper,  see  Vol.  HI. 

7  Ord.  XXVHI.  9 ;  Braithwaite's  Man- 
ual, 138. 

8  1  Beav.  73,  75;  and  see  Fernandez  v. 
Corbin,  2  Sim.  544. 

9  1  Beav.  73,  77 ;  and  note,  ib.  p.  78. 
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termed  the  lobby  of  the  prison.  Upon  another  application  being 
made  to  discharge  the  plaintifi*  out  of  custody,  upon  the  grounds  : 
1st,  That  the  subpoena  for  costs  was  irregularly  served  ;  and, 
2dly,  That  he  was  privileged  to  leave  the  prison  freely  for  the 
purpose  of  returning  home :  Lord  Langdale  M.  R.,  without  de- 
ciding upon  the  second  ground,  held  that  the  service  of  the  second 
subpoena  upon  the  plaintiff,  whilst  in  custody  upon  an  illegal  pro- 
cess, issued  by  the  same  party,  was  iiTegular,  and  therefore  dis- 
charged him ;  and  his  Lordship's  decision  was  afterwards  affirmed 
by  Lord  Cottenham.^ 

Where  there  is  a  joint  order  for  payment  of  costs  by  two  or 
more  persons,  the  order  is  considered  as  joint  and  several ;  and  if 
one  of  the  persons  to  pay  abscond,  or  cannot  be  served,  a  pro- 
ceeding against  the  other  or  others  will  be  good ;  ^  and  so,  also, 
if  one  of  the  parties  to  pay  the  costs  dies  before  they  are  paid, 
or  even  before  they  are  taxed,  the  survivors  may  be  proceeded 
against :  notwithstanding  the  parties  to  pay  the  costs  were  the 
plaintiffs,  and  the  death  of  one  of  them  has  occasioned  an  abate- 
ment of  the  suit.^ 

The  person  serving  the  subpoena^  whether  he  is  the  party  entitled 
to  the  costs  or  the  bearer,  must,  at  the  time  of  service,  make  a 
demand  of  the  amount  of  the  costs ;  ^  and  as  the  subpoena  directs 
the  costs  to  be  paid  either  to  the  person  named  or  to  the  bearex',  it 
is  not  necessary  that  the  bearer  should  have  any  other  authority  to 
receive  the  costs  than  the  writ  itself^ 

If  the  j^erson  refuse  or  neglect  to  pay  the  costs,  an  attach- 
ment may  be  issued  against  him,  at  any  time  after  service  of  the 
subpoenal 

The  writ  Avill  be  sealed  by  the  Record  and  Writ  Clerk,  Avithout 
order,  on  his  being  satisfied  by  affidavit  of  the  due  service  of 
the  subpoena^  and  of  the  demand  and  refusal  or  neglect  to  pay 
the  costs,''  The  affidavit  must  state  when,  where,  and  how  the 
subpoena  was  served,  and  by  whom  the  service  was  effected.^  It 
need  not  be  sworn  immediately  before  the  attachment  is  issued.^ 

The  writ  of  attachment  must  bear  an  indorsement,  stating  that 


Ch.  XXXI. 


1  4  M.  &  C.  280 ;  and  see  Lewis  v.  Evans, 
C.  &  P.  264;  Woodward  v.  Conebeer,  1 
Hare,  297. 

2  Kx parte  Bishop,  8  Ves.'SSS;  Poole  v. 
Franks,  1  Moll.  78;  S:ingar  v.  Gardiner, 
C.  P.  Coop.  262,  265;  Hraithwaite's  Pr. 
261;  Morpjrtn  &  Davev,  362. 

3  Meredyth  v.  Hiifjhes,  3  Y.  &  J.  188; 
and  see  Michel  v.  Bulien,  6  Pri.  87. 

4  Hawkins  v.  Hall,  4  M.  &  C.  280,  282; 
Braithwaite's  Pr.  261;  Seton,  1228;  and 
see  Andre  wes  v.  Walton,  1  M'N.  &  G.  380, 
383,  where  the  service  is  on  a  substitute. 

6  Braithwaite's  Pr.  262;  Andrewes  v. 
Walton,  ubi  sup. ;  Empriugham  v.  Short, 


Where  order 
joint,  one 
may  be 
served ; 

and  so,  if  one 
dies. 


Demand  of 
payment  nec- 
essary. 


Attachment : 


How  issued. 


Indorsement. 


12  L.  J.  Ch.  144,  L.  C;  and  see  form  of 
writ,  Vol.  III. 

6  Braithwaite's  Manual,  138.  And  such 
costs  mav  be  collected  on  execution. 
Dodge  V.  Griswold.  12  N.  H.  578;  Frost  v. 
Belmont,  6  Allen,  152,  164. 

7  Jbid.  ;  Brnithwaite's  Pr.  179.  For  the 
practice  as  to  attachments,  see  a?ite,  p.  1046 ; 
and  for  forms  of  affidavit  and  writ,  see 
Vol.  III. 

8  Ord.  XXVIII.  8. 

9  Wroe  V.  Chiyton,  16  Sim.  183;  12  Jur. 
321,  where  the  affidavit  had  been  sworn 
fifteen  months  previously. 
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it  is  issued  for  non-payment  of  the  sum  of  costs  there  specified ; 
and  a  prcecipe  must  be  filled  up  and  entered  with  the  Registrar, 
before  it  is  issued.^ 

The  writ  is  prepared,  directed,  made  returnable,  delivered,  exe- 
cuted, and  returned,  and  the  return  enforced,  in  the  same  manner 
as  an  attachment  on  mesne  process. '^ 

If  the  person  refusing  to  pay  the  costs  is  taken  under  the  attach- 
ment, he  is  committed  to  the  county  jail,  or  is  detained  in  custody, 
if  already  in  prison,  and  the  sheriff  returns  accordingly ;  ^  and  the  ■ 
person  prosecuting  the  contempt  may  leave  him  there  until  he  has 
cleared  his  contempt,  by  paying  the  costs  for  which  he  is  attached, 
and  the  costs  of  the  contempt.''  If,  however,  the  person  prosecut- 
ing the  contempt  wishes  to  proceed  to  a  sequestration,  he  must 
procure  a  writ  of  habeas  corpus  to  bring  up  the  person  in  contempt 
to  the  bar  of  the  Coui-t,  that  he  may  be  turned  over  to  Whitecross 
Street  Prison,^  or  remanded  to  that  prison  if  already  imprisoned  or 
detained  there.®  Upon  being  brought  up,  an  order  to  turn  him 
over  or  remand  him  to  that  prison  is  made ; '  and  thereupon  an 
order  for  a  sequestration  may  be  obtained,  on  an  ex  parte  motion.* 

If  the  sheriff  return  non  est  inventus,  the  party  prosecuting  the 
contempt  is  entitled,  either  to  a  commission  of  sequestration,  or  to 
an  order  for  the  Sergeant-at-Arms,  and  consequent  proceedings,  as 
before  explained.^ 

The  process  of  the  Court  to  enforce  obedience  to  subpoena  for 
costs,  against  a  party  not  entitled  to  j^rivilege,  like  the  process  to 
enforce  obedience  to  a  decree  for  the  payment  of  money,  is  not  a 
bailable  process  :  ^°  although,  it  seems  that,  if  the  sheriff,  after  tak- 
ing a  person  upon  an  attachment  for  costs,  lets  him  out  upon  bail, 
and,  before  the  return  of  the  attachment,  retakes  him,  his  Uability 
will  not  be  enforced.^^ 

Whei'e  the  person  served  with  the  subpoena  for  costs  is  entitled 
to  the  privilege  of  peerage,  or  is  a  member  of  the  House  of  Com- 
mons, the  method  of  enforcing  obedience  is  to  obtain  an  order  nisi 


1  Ante,  pp.  465,  1046;  Braithwaite's  Pr. 
168,  178.  A  fee  of  5s.,  in  a  fee-fund 
stamp,  afExed  to  the  writ,  is  payable  on 
issuing  the  writ.  Regul.  to  Ord.  Sched.  4. 
For  forms  of  indorsement  and  crcECipe,  see 
Vol.  III. 

2  Ante,  pp.  462-467. 

8  Morgan  &  Davey,  365. 

4  See  ante,  p.  1047. 

6  25  &  26  Vic.  c.  104,  §  2;  see  ante, 
p.  491.  Section  2  provides,  that  no  person 
shall  be  removed  by  habeas  from  any  "tlier 
prison  to  Whitecross  Street  Prison;  and 
it  has  been  doubted  whether  an  order  to 
turn  over  can  now  be  made.  See  Davies  v. 
Nixon,  11  W.  K.  62,  V.  C.  K.;  Morgan  & 
Davey,  366. 


6  For  the  practice  as  to  the  habeas,  see 
ante,  p.  491.  For  form  of  order  for  the 
writ,  see  Seton,  1222;  and  fur  form  of  mo- 
tion paper,  see  Vol.  III. 

7  Ord.  XXIX.  3,  ante,  p.  1049.  For  form 
of  order,  see  Seton,  1223,  No.  1. 

8  For  the  practice  as  to  a  sequestration, 
see  ante,  pp.  1048  et  seq.  For  tbrm  of  or- 
der, see  Seton,  1224;  and  for  form  of  mo- 
tion paper,  see  Vol.  III. 

9  Braithwaite's  Pr.  239,  240.  For  the 
practice  as  to  a  Sergeant-at-Arms,  see  arite, 
p.  1048. 

10  Ante,  p.  1046. 

11  Collard  I'.  Hare,  5  Sim    10,  13;    and 
see  Oldfield  v.  Cobbett,  12  Beav.  91,  96. 
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for  a  sequestration;  and,  upon  affidavit  of  personal  service  thereof, 
an  order  absolute  will  be  made.^  Both  orders  are  obtained  on  ex 
parte  motion s.- 

Where  a  corporation  aggregate  has  been  served  with  the  sxthpcena 
for  costs,  the  coiu'se  of  proceeding  is  by  distringas^  and  sequestra- 
tion nisi  and  absolute,  as  in  the  case  of  non-obedience  to  an  order 
or  decree.^ 

The  person  i^rosecuting  the  contempt  will  not,  by  issuing  the 
•attachment,  lose  any  lien  or  right  to  set  off  which  he  may  possess, 
in  respect  of  the  costs.* 

The  above  methods  of  proceeding  apply  to  all  cases  in  which 
costs  are  to  be  recovered  by  subpoena ;  but  it  is  to  be  observed, 
that  some*  costs  ai'e  not  recoverable  by  subj^oena:  amongst  these 
maybe  reckoned  the  costs  of  contempt.  In  the  case  of  a  contempt 
for  not  putting  in  an  answer,  the  plaintiff  may  refuse  to  accept  the 
answer  until  the  costs  of  the  contempt  are  discharged ;  ^  or,  if  the 
answer  has  been  filed  without  payment  of  the  costs,  he  may  move 
to  take  it  off  the  file  for  irregularity.*'  In  other  contempts,  also, 
where  the  party  is  in  custody,  the  detaining  party  should  take 
care  that  the  sheriff  or  other  ofiicer  does  not  discharge  the  pris- 
oner, or  that  he  does  not  sanction  his  being  discharged,  until  he 
has  paid  the  costs  of  the  contempt."^  The  costs  of  amending  a  bill 
must  be  paid  before  the  bill  can  be  regularly  amended  ;  ^  and  the 
payment  of  the  costs  of  excej^tions  submitted  to,  is  a  necessary  part 
of  the  submission.^ 

It  may  be  mentioned  here,  that,  where  a  suit  was  instituted  by  a 
next  friend,  on  behalf  of  an  infant,  and  the  defendant  was  ordered 
to  pay  the  costs,  but  absconded  to  avoid  the  process,  the  Court 
(the  next  friend  being  vevy  poor)  ordered  the  costs  to  be  raised 
and  paid  out  of  a  fund  which  had  been  realized  in  the  suit  for  the 
benefit  of  the  infant :  it  is  stated,  however,  that  Lord  King  made 
the  order  with  some  reluctance.^" 

A  subpoena  for  costs  formerly  issued  only  against  persons  who 
were  parties  to  the  record."  If  costs  were  to  be  recovered  against 
a  person  not  a  party  to  the  record,  the  course  of  proceeding  was, 
first  to  get  an  order  nisi  upon  him  to  pay  by  a  given  day:  and,  if 
he  did  not  pay  by  the  day  named,  then  to  obtain  an  order  that  he 
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1  Ante,  pp.  473,  496, 1066;  Braithwaite's 
Pr.  262;  Seton,  1228;  ib.  1241,  Table 
No.  V. 

2  For  forms  of  orders  nisi  and  absolute, 
Bee  Seton,  1225,  1220;  and  for  forms  of 
motion  paper,  see  Vol.  III. 

3  Ante,  pp.  477,497,  lOuT;  Braithwaite's 
Pr.  262;  Seton,  1228;  ib.  1241,  Table  No. 
V.  For  form  of  order,  see  Seton,  1227; 
and  f<jr  Ibnns  of  motion  paper,  see  Vol.  III. 

*  Bawtree  v.  Watson,  2  Keen,  713,  718; 


Roberts  v.  Ball,  3  Sm.  &  G.  168;  1  Jur. 
N.  S.  585;  O'Brien  v.  Lewis,  4  Gifl'.  896; 
9  Jur.  N.  S.  620;  ib.  764;  11  W.  K.  973, 
L.  JJ. 

°  Ante,  p.  755. 

6  Arite,  p.  784. 

1  Ante,  p.  507. 

8  Ante,  p.  422. 

9  Ord.  XL.  13,  mite,  pp.  466,  467. 

10  Staines  v.  Maddox,  Mos.  319. 

11  Anon.,  14  Ves.  207. 
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Court,  or 
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might  pay  by  another  day,  or  stand  committed.  "We  have  seen, 
however,  that  now,  the  obedience  of  persons  not  parties  to  the 
record,  is  enforced  in  the  same  manner  as  in  the  case  of  persons  not 
strictly  parties.-^ 

Besides  the  method  of  recovering  costs  by  subpoena^  the  stat. 
1  <fc  2  Vic.  c.  110,  has  provided  an  additional  remedy  by  writs  of 
fieri  facias,  and  venditioni  exponas,  and  of  elegit :  by  which  costs, 
either  alone,  or  together  with  a  sum  of  money  decreed  or  ordered 
to  be  paid  by  one  party  to  another,  may  be  recovered  from  the 
personal  or  real  estate  of  the  party  to  pay  them.^ 

The  method  of  preparing,  issuing,  executing,  and  returning  these 
writs  has  been  already  pointed  out.^  It  is,  however,  to  be  recollected, 
that  the  order  or  decree  under  which  the  costs  are  to  be  paid  must 
state  by  and  to  whom  they  are  to  be  paid ;  *  and  must  be  duly  passed 
and  entered,  in  the  manner  already  pointed  out,  at  least  one  month 
before  a  writ  of  elegit  or  of  fieri  facias  can  be  issued  upon  it,^  and 
that  the  date  of  such  entry  must  be  marked  upon  the  order.®  The 
decree  or  order  directing  the  payment,  or  an  office  copy  thereof, 
and  an  office  copy  of  the  Taxing  Master's  certificate,  where  the 
costs  have  been  ascertained  by  taxation,  must  be  produced  to  the 
Clerk  of  Records  and  Writs,  at  the  time  of  issuing  the  writ.'' 

The  above  methods  of  procuring  the  payment  of  costs  apply  only 
where  costs  are  payable  from  one  party  to  another.  Where  they 
are  payable  out  of  the  fund  which  is  standing  in  the  name  of  the 
Accountant-General,  the  party  having  the  carriage  of  the  order 
directing  such  payment  bespeaks,  at  the  Accountant-General's  office, 
a  check  for  the  amount  of  the  costs  in  fovor  of  the  solicitor  entitled 
thereto :  who  can  thereupon  receive  the  check  in  person,  or  by  at- 
torney, in  the  manner  hereafter  pointed  out.* 

Where  the  costs  are  to  be  paid  out  of  the  fund  not  in  Court,  or 
out  of  the  estate  which  is  the  subject  of  litigation,  the  costs,  together 
with  interest  thereon,  which  is  generally  at  the  i-ate  of  4^.  per  cent, 
may  be  declared  to  be  a  charge  on  the  property,  and  the  tenant 
for  life  directed  to  keep  down  the  interest,  or  a  sufficient  part  of 
the  fund  or  estate,  to  satisfy  such  costs,  will  be  ordered  to  be  mort- 
gaged or  sold.®  A  direction  to  this  eifect,  where  none  is  contained 
in  the  decree,  may  be  obtained  on  motion.^"  It  is  usual,  however, 
to  insert  a  direction  for  a  sale  or  mortgage  of  the  estate,  for  the 


1  Ante,  p.  1061. 

2  1  &  2  Vic.  c.  110,  §  18;  ante.,  p.  1033; 
but  see  (Tn<e,  p.  1035;  Hargnive  v.  Hur- 
grave,  23  Beav.  484.  For  forms  of  writs, 
see  Ord.  Scheds.  F.  &  G.;  and  Vol.  III. 

3  Ante,  pp.  1063  tt  seq.  ;  Ord.  XXIX.  6- 
13. 

*  Ante,  p.  1063;  Ord.  XXIX.  6. 

6  Ante,  p.  1063. 

6  Ibid.  ;  Ord.  XXIX.  7. 


7  Braithwaite's  Pr.  196. 

8  See  post,  Chap.  XLI.,  Payment  out  of 
Court. 

3  Cannon  v.  Beely,  1  Dick.  115;  S.  C. 
nam.  Cannell  v.  Beeby,  Beames  on  Costs, 
Ap.  7;  and  see  Msindeno  y.  Mandeno,  Kay 
Ap.  2.  For  forms  of  orders,  see  Seton,  96, 
p.  245. 

1"  Cannon  v  Beely,  tibi  sup. 
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purpose  of  paying  the  costs,  in  the  decree  or  order  itself;  and  an    Cn  XXXI. 

omission  to  do  so  may  be  a  ground  for  a  rehearing  or  appeal.^   . ^ . 

Where  a  tenant  for  life  of  an  estate  is  entitled  to  costs  out  of  the 
estate,  the  Court  ivill,  as  we  have  seen,  direct  an  immediate  sale 
or  mortgage  to  raise  the  costs."^ 

Where  the  Court  appoints  one  of  the  soHcitors  of  the  Comt  to  Costs  of 
be  guardian  ad  litem  of  an  infant,  or  person  of  unsound  mind,  the   poi,"*"^''^^;^- 
Court  may  direct  that  the  costs  to  be  incurred  in  the  performance   dian  ad  Hum. 
of  the  duties  of  such  oifice  shall  be  borne  and  paid,  either  by  the 
parties,  or  some  one  or  more  of  the  parties,  to  the  suit  in  which  such 
appointment  is  made,  or  out  of  any  fund  in  Court  in  which  such 
infant  or  person  of  unsound  mind  maybe  interested  ;  and  may  give 
directions  for  the  repayment  or  allowance  of  such  costs,  as  the 
justice  and  circumstances  of  the  case  may  require.^ 

It  has  been  before  stated,  that  where,  after  a  bill  has  been  dis-  Costs  of  bill 
missed,  the  plaintiff  files  another  bill  for  the  same  purpose  against  ^^jth'iiberty 
the  same  defendant  or  his  representative,  the  Court  will  stay  the   ^°J^^^^ 
proceedings  on  the  new  bill  till  the  costs  of  the  former  suit  have 
been  paid.*     The  same  course  will  also  be  followed  by  the  Court, 
where  the  original  bill  has  been  dismissed,  without  prejudice  to  the 
plaintiff's  filing  a  new  bill  for  the  same  matter.'^     It  seems,  how- 
ever, that  the  Court  ^vill  not  make  such  an  order,  if  the  defendant 
takes  any  step  in  the  new  cause  before  applying  for  it.^ 

A  defendant  to  a  bill  of  discovery  is,  as  we  have  seen,  entitled,  J|}[*^y^^j^_ 
as  of  course,  to  an  order  for  his  costs,  as  soon  as  he  has  put  in  his   eovery. 
answer,  and  the  tune  for  excepting  has  expired.''     He  may,  how- 
ever, be  ordered  to  pay  the  costs  of  an  unsuccessful  opposition  to  a 

1  Burkett  v.  Sprny,  1  R.  &  M.  113.  Talbutt,  1   Jac.  &  W.  197;  Fulton  Bank 

2  Jbid.;  nnd  ante,  p.  liSS.  v.   N.   York    and    Sharon   Canal   Co.,   4 

3  Ord.  XL.  4;  see  ante,  pp.  163,  note  Paige,  127;  Dennis  v.  Rilej-,  21  N.  H. 
(10)   176;  and  see  Ord.  XXXV.  23.  50;  McCelvy  v.  Noble,  13  Kiel).  (S.  C.) 

4  Ante,  p.  796;  Updike  v.  Bartles,  2  L.  330.  This  rule  was  adhered  to,  al- 
Beaslev  (N.  J.),  231;  Holbrook  v.  Cra-  though  the  defendant  demurred,  and  liis 
croft,  5  Ves.  706,'  note;  Pickett  v.  Loofgon,  demurrer  was  sustained  onlv  as  to  certiiin 
5  Ves.  702;  2  Hoft'.  Ch.  Pr.  77.  Equity,  formal  parts  of  the  hill,  and  overruled  as 
in  this  particular,  adopts  the  practice  "at  to  the  residue,  and  was  witlidrawn  and 
Law.  Updike  V.  Bartles,  s77J)-«.  The  rule  the  bill  amended,  full  ajid  proper  answers 
has  its  limitations.  See  Sears  v.  Jackson,  having  been  subsequently  tiled.  Adams 
3  Stockt.  (N.  .1.)  45;  Budge  v.  Budge,  12  v.  P.Mter,  1  Cu^h.  170.  But  a  detend- 
Beav.  385;  Wild  v.  Hobson,  2  Ves.  &  B.  ant,  who  has  been  previously  applied  to 
112;  Corbett  v.  Corbett,  16  Ves.  410.  For  for  the  inforniiition  sought  by  the  bill,  and 
order  in  sufh  case,  see  Updike  v.  Bartles,  has  improperly  refused  to  give  it,  is  not 
2  Beasley  (N.  J.),  231,  232.  entitled  to  costs,  though  he  makes  the  dis- 

5  Ange  V.  True'lock,  2  Moll.  41.  covery  when  sought  by  the  bill.     King  v. 

6  Jbid.  Clark,  3  Paige,  76;  Burnett  v.  Sanders,  4 
T  Ante,  p.    810;     and    see  post.  Chap.       John.   Ch.    504;    M'Elwee    v.    Suttnn;   1 

XXXIW.  ^2,  Bills  of  Discovery.   Perform  Hill  Ch.   34;  Dennis   v.  Riley,  21  N.  IL 

of  order,  see  Seton, '1270,  No.  5.    The  gen-  50.     In  a  case  where  the  defendant  in  a 

eral  practice  is,  that  a  plaintiff, who  comes  bill  of  discovery  is    entitled   to   costs,  lie 

merely  for  discovery  and  obtains  it,  shall  may  move  for  them  as  soon  as  the  answer 

pay  the  costs.    Burnett  v.  Sanders,  4  John.  is  perfected.     King  v.  Clark,  3  Paige,  76; 

Ch.  504;  M'Elwee  v.   Sutton,   1   Ilill  Ch.  Dennis   v.    Riley,  21  N.    H.    50.      Where 

34;  King  v.   Clark,  3  Paige,  76;    Wey-  an  officer  of  a  c(  rpoiation  is  necessarily 

mouth  V.  Beyer,  1  Ves.  J.  416 ;  Herveyu.  made  a  party,   for  the   purposes   of  dis- 
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§6. 


Where  bill 
of  discovery 
is  a  cross- 
suit. 


(Josts  of  bill 
to  perpetuate 
testimony. 


Costs  of  suits 
by  the 
Crown: 

"Where  judg- 
ment is  for 
the  Crown. 

^^'  iiere 
against  it. 


motion  for  an  injunction,  to  stay  the  proceedings  in  an  action  in 
aid  of  the  defence  to  which  the  bill  is  filed.^  If  the  defendant  has 
filed  the  bill  of  discovery  in  aid  of  his  defence  to  a  bill  seeking  relief 
against  him,  the  costs  of  the  bill  of  discovery  will  be  costs  in  the 
original  cause:  unless  the  Court  otherwise  directs.^  The  Court 
will  not  depart  from  this  rule  because  the  defendant,  although  suc- 
cessful in  the  suit,  has  not  availed  himself  of  all  the  discovery 
sought  by  his  bill.^ 

It  is  irregular  to  apply  for  the  costs  of  the  bill  of  discovery, 
suppressing  all  mention  of  its  being  a  cross-suit :  even  though  the 
original  cause  has  been  disposed  of  before  the  answer  to  the  cross- 
bill has  been  put  in.** 

In  the  case  of  a  bill  to  perpetuate  testimony,  the  defendant  may 
obtain,  on  motion  of  course,  or  on  petition  of  course  at  the  Rolls, 
an  order  for  jDayment  of  his  costs,  as  soon  as  the  evidence  is  closed, 
upon  an  allegation  that  he  did  not  examine  any  witnesses ;  ^  and 
where  a  bill  was  filed  for  discovery,  as  well  as  to  pei-petuate  testi- 
mony, he  was  held  entitled  to  his  costs,  so  far  as  the  suit  was  for 
discovery :  although  he  had  examined  witnesses  in  chief® 

In  all  suits  and  j^roceedings  instituted  since  the  14th  August, 
1855,''  by  or  on  behalf  of  the  Crown,  in  respect  of  the  public 
revenue,  the  Attorney-General  is  entitled  to  recover  costs,  where 
judgment  is  for  the  Crown,  in  like  manner  as  in  proceedings  be- 
tween subject  and  subject;  and  such  costs  are  to  be  paid  into  the 
Exchequer;  and  where  judgment  is  given  against  the  Crown, 
the  defendant  is  entitled  to  recover  costs,  in  like  manner ;  and  the 
Treasury  is  to  pay  such  costs  out  of  any  moneys  voted  by  Parlia- 
ment.^ 


covery  merely,  if  the  plaintiff  is  com- 
(lelled  to  pay  the  costs  of  such  discovery, 
he  may  have  a  decree  over  against  the 
other  parties  for  such  costs.  Fulton  Bank 
V.  N.  York  and  Sharon  Canal  Co.,  4  Paige, 
127. 

1  Lovell  V.  Galloway,  19  Beav.  643;  see 

also  Banbury  v. ,  9  Ves.  103;  Anon. 

8  Ves.  69. 

2  Ord  XL.  14;  "Heming  v.  Dingwall,  2 
Phil.  212;  S.  C.  nom.Dingwall  v.  Heming., 
11  Jur.  177. 

3  Robinson  v.  Wall,  10  Beav.  73. 

4  Watts  V.  Penny,  11  Beav.  435,  437. 

5  Foulds  V.  Midgley,  1  V.  &:  B.  138;  and 
see  Wright©.  Tatham,  2  Sim.  459;  Beavan 
V.  Carpenter,  11  Sim.  22;  ante,  pp.  810, 
860;  and  post,  Chap.  XXXIV.  §  4,  Bills  to 


perpetuate  Testimony.  For  form  of  order, 
see  Seton,  1270,  No.  5;  and  for  forms  of 
motion  paper  and  petition,  see  Vol.  III. 

6  Skrine  v.  Powell,  15  Sim.  81. 

7  Date  when  the  18  &  19  Vic.  c.  90, 
came  into  operation.  The  Act  is  not  retro- 
spective. See  Attorney-General  I'.  Hanmer, 
4    ^■-.  G.  &  J.  205;  5  Jur.  N.  S.  693. 

s  18  &  19  Vic.  c.  90,  §§  1,  2.  For  form 
of  order  imder  these  sections,  see  Seton, 
351,  No.  14.  As  to  costs  in  petitions  of 
right,  see  ante,  p.  132;  and  generally  as  to 
the  costs  of  the  Attornej'--General,  where 
informant  or  defendant,  see  ante,  p.  11  et 
seq.,  139;  Morgan  &  Davey,  233  et  seq. ; 
Seton,  351,  363.  •  As  to  revivor  for  costs, 
see  post,  Chap.  XXXIII.,  Revivor,  and 
Supplement. 


CHAPTER  XXXn. 


REHEARINGS    AND    APPEALS. 


Section  I.  —  Generally. 


Where  a  party  feels  himself  aggrieved  by  a  decree  or  order  of 
the  Court,  there  are  three  modes  by  which  he  may  seek  to  have  it 
either  reversed  or  varied :  namely,  1.  By  a  rehearing  in  the  Court 
of  Chancery ;  2.  By  an  appeal  to  th«  House  of  Lords ;  and  3.  By 
a  bill  of  review.^ 

A  rehearing,  by  the  Court  of  Appeal  in  Chancery,  of  a  decree 
or  order  made  by  the  Master  of  the  Rolls  or  a  Vice-Chancellor,  is 
in  fact  an  appeal ;  ^  and  as  many  of  the  rules  applicable  to  appeals 
to  the  House  of  Lords,  apply  also  to  rehearings  and  appeals  in 
Chancery,  the  present  section  will  be  devoted  to  the  consideration 
of  those  rules  and  principles  which  are  common  to  both  methods 
of  proceeding.  The  term  appeal  will,  also,  where  used  in  the  fol- 
lowing pages,  include  rehearings  and  appeals  in  Chancery,  as  well 
as  appeals  to  the  House  of  Lords,  except  where  a  distinction  is 
specifically  pointed  out. 

Except  in  the  instances  already  mentioned,^  a  decree  or  order 
made  by  consent  cannot  be  the  subject  of  appeal.* 


Different 
methods  of 
reviewing  a 
decision  of 
the  Court. 


Rehearing  bj 
Court  of  Ap- 
peal: when 
considered  a* 
an  appeal. 


1  As  to  bills  of  review,  see  post,  Chap. 
XXXIV.  §  5. 

2  In  Kent  v.  Freehold  Land  and  Brick- 
making  Company,  L.  K.  3  Ch.  Ap.  493, 
495,  the  Lord  Chancellor  said  that  an  ap- 
peal in  Chancery  was  a  rehearing,  and 
that  the  Court  had  power  to  deal  with  the 
whole  case.  As  to  appeals  in  charity 
cases,  see  post,  Chap.  XLV.,  §  2,  Statutes 
relating  to  Charities ;  and  as  to  appeals 
from  the  County  Courts,  under  28  &  29 
Vic.  c.  09,;jos<Chap.  XLV.,  Statutory  Ju- 
risdiction (  County  Courts  Act).  The  Chan- 
cellor of  the  Duchy  and  County  Palatine 
of  Lancaster,  and  the  Lords  Justices  of 
the  Court  of  Appeal  in  Chancery,  form  the 
Court  of  Appeal  in  Chancery  of  the  County 
Palatine;  and  the  powers  of  such  Court 
may  be  exercised  by  one  onl}'  of  the  Lords 
Justices  and  such  Chancellor  sitting  to- 
gether, or  by  both  the  Lords  Justices  sit- 
ting apart  from  him.  17  &  18  Vic.  c.  82, 
§§  1,2;  and  see  ib.  §§  3-10.    As  to  the  ju- 

VOL.    II. 


risdiction  of  the  Court  of  Appeal,  on  ap- 
peals from  decrees  and  orders  of  the  Vice 
Warden  of  the  Stannaries  on  the  Equity 
side,  see  18  &  19  Vic.  c.  32,  §  26 ;  and  Gen. 
Ord.  of  the  Stannaries,  1863. 

3  Ante,  p.  973. 

4  Stewart  v.  Forbes,  1  M'N.  &  G.  137; 
13  Jur.  523;  Dodson  v  Sammell  8  W.  R. 
252,  V.  C.  K.;  Atkinson  v.  Manks,  1 
Cowen,  691 ;  Ringgold's  Case,  1  Bland,  512 ; 
ib.  18,  278;  Coster  v.  Clarke,  3  Edw.  Ch. 
405;  French  v.  Shotwell,  6  John.  Ch. 
564;  DeCoster  v.  La  Farge,  1  Paige,  574; 
Rlonell  V.  Lawrence,  12  John.  521;  see 
also  Cole  v.  Scott,  1  M'N.  &  G.  518,  523, 
526.  As  to  what  are  consent  orders,  see 
Davis  V.  Chanter,  2  Phil.  545;  1  C.  P. 
Coop.  t.  Cott.  285;  10  Jur.  975;  and  for 
observations  on  the  impropriety  of  a  party 
appealing  from  an  order  which  he  has  not 
opposed  in  the  Court  below,  see  Christ's 
Hospital  V.  Grainger,  1  M'N.  &  G.  460, 
462;  14  Jur.  339.    An  appeal  will  not  lie 


No  appeal 
from  a  decree 
or  order 
made  by 
consent. 


32 


1460 


REHEARINGS   AND   APPEALS. 


ch.  xxxn. 

§1- 


Appeal  from 
order  on  de- 
murrer. 
Appeal  not 
prejudiced, 
by  consent  to 
an  order  con- 
sequential 
npon  decree; 


nor  by  agree- 
ment not  to 
appeal, 
iemble. 


Persons  not 
parties  to  the 
record  may 
appeal:  as, 
person  sub- 
stantially 
interested. 


Person 
served  with 
notice  of  de- 
cree. 


Where,  upon  a  demurrer  for  want  of  parties,  the  demun-er  was 
allowed,  with  liberty  to  the  jjlaintiff  to  amend,  the  plaintiff  by 
undertaking,  in  the  order,  to  amend  within  three  weeks,  did  not 
lose  his  right  of  appeal.^ 

It  seems  that  a  party,  dissatisfied  with  a  decree,  will  not  preju- 
dice his  right  to  appeal,  or  to  have  the  cause  reheard,  by  consent- 
ing to  an  order  consequential  upon  the  decree.^  Indeed,  the 
general  rule  of  the  Court  being,  that  an  appeal  or  a  rehearing  does 
not  suspend  the  proceedings  under  a  decree,  it  would  be  absurd  to 
say  that,  if  a  party,  in  order  to  save  the  expense  of  a  contest  upon 
a  point  which,  supposing  the  decree  to  stand,  he  could  not  sustain, 
should  obey  the  decree,  by  consenting  to  an  order  consequential 
upon  it,  he  is  by  such  obedience  to  be  deprived  of  his  right  to 
have  the  case  reheard. 

Wliere  an  agreement  had  been  signed  by  the  parties,  and  by 
consent  made  an  order  of  the  Court,  to  submit  to  such  a  decree  as 
the  Court  should  make,  provided  it  should  be  on  the  merits,  and 
not  on  any  mistake  in  the  pleadings,  and  that  neither  party  should 
bring  an  appeal :  notwithstanding  which,  one  party  petitioned  for 
and  obtained,  from  Lord  King,  an  order  for  a  rehearing:  Lord 
Talbot,  although  he  expressed  doubts  whether,  if  the  agreement 
had  been  disclosed  to  the  Court  originally,  the  order  for  a  rehear- 
ing would  have  been  made,  yet,  as  his  predecessor,  who  heard  the 
cause,  had  ordered  a  rehearing,  and  thereby  shown  he  was  not 
satisfied  with  the  decree,  he  refused  to  discharge  it.^ 

It  is  not  necessary  that  the  person  who  appeals  should  be  actu- 
ally a  party  to  the  record  :  provided  he  has  an  interest  in  the  ques- 
tion which  may  be  aflfected  by  the  decree  or  order  appealed  from. 
Thus,  a  rehearing  of  an  order  made  on  jjetition  was  directed  at  the 
instance  of  a  person  who  had  not  been  served  with  it,  but  who 
offered  new  evidence,  and  was  substantially  the  only  person  inter- 
ested in  supporting  the  contention  which  it  tended  to  prove.* 
Persons  who  have  been  served  with  notice  of,*  and  creditors  com- 
ing in  under  a  decree,  have  been  held  entitled  to  rehear  the  cause, 


from  a  decree  entered  bA'  default.  Kane  v. 
Whittick,  8  Wend.  2f9.  As  to  appeals 
from  decrees  entered  pro  ccmfei'so,  see  Row- 
ley r.  Van  Benthuysen,16  Wend. 369;  Hoye 
V.  Penn,  1  Bland,  33;  Ringgold's  Case,  ib. 
5,  12;  Shye  v.  Llewellen,  26.  18;  McKim 
v.  Thompson,  it.  270;  Murphey  r.  Amer. 
Life  Ins.  nnd  Trust  Co.,  25  Wendell.  249; 
Tripp  I'.  C'ok,  26  Wendell,  243;  Hunt  v. 
Strons,  15  Vermont,  377. 

In  Ohio,  under  the  Act  of  1831,  giving 
an  appeal  "  from  an}-  final  sentence  or  de- 
cree," an  appe;d  was  allowed  from  a 
decree  in  the  Common  Plea',  taken  bj' 
consent  of  parties.    Brewer  v.  Connecti- 


cut, 9   Ohio,  189;  see  Morris  v.  Davies,  5 
CI.  &  Fin.  163. 

1  Lidbetter  v.  Long,  4  M.  &  C.  286,288; 
Davis  V.  Chanter,  2  Phil.  545;  1  C.  P. 
Coop.  t.  Cott,  285;  10  Jur.  975;  ante,  p. 
598. 

2  Wood  V.  Griffith,  1  Mer.  35,  38. 

3  Buck  V.  Fawcett,  3  P.  Wms.  242. 

<  Jopp  V.  Wood,  33  Beav.  372.  The 
petition  for  rehearing  by  such  a  persoa 
need  not  be  signed  bv  counsel.  Leete  v. 
Jenkins  H  W.  R.  489,  L.  C  &  L.  JJ. 

5  Ellison  ?'.  Thomas.  1  l)e  G.,  J.  &  S. 
18;  Kidd  V.  Cheyne,  18  Jur.  348,  V.  C.  W.; 
ante,  p.  438;  Parmiter  v.  Parmiter,  3  De 
G.,  F.  &,  J.  461. 


GENERALLY. 


UCA 


though  not  parties  to  the  bill :  because  the  decree  affected  their 
interest ;  ^  but  a  person  not  a  party  to  the  record  must  first  obtain 
from  the  Court  permission  to  apply  for  a  rehearing.^ 

In  HimgerforcVs  case,^  the  creditors  complained,  that  the  prop- 
erty had  not  been  applied  as  it  ought :  it  was  objected,  that  they 
could  not  come  in  under  the  decree,  and  impeach  it ;  but  it  was 
answered  that  they  might :  for,  if  the  decree  contained  in  itself  a 
wrong  disposition  of  the  property,  they,  coming  in  as  creditors, 
had  a  right  to  appeal,  because  the  decree  bound  their  rights.  In 
Osborne  v.  Usher*  the  same  principle  was  admitted ;  and  it  was 
held,  that  if  the  right  of  a  remainder-man,  or  of  any  person  en- 
titled to  the  estate  in  any  way,  is  bound  by  the  decree,  he  must 
have  a  right  to  appeal  from  it,  as  well  as  the  person  against  whom 
it  was  made.  Upon  this  ground,  it  has  been  held  that  a  tenant  in 
tail,  in  remainder  expectant  after  the  determination  of  a  prior 
estate  tail  (who  would  not  be  a  necessary  party  to  a  suit  affecting 
the  entailed  estate,  against  the  prior  tenant  in  tail),  has  a  right  to 
appeal  against  the  decree  in  that  suit ;  and  that  he  may  file  a  sup- 
plemental bill,  for  the  purpose  of  maldng  himself  a  party  to  the 
suit,  in  order  to  appeal  from  it.^ 

It  has  also  been  determined,  by  the  House  of  Lords,  that  a  pur- 
chaser under  a  decree,  though  no  party  to  the  suit,  may  appeal 
from  an  order  setting  aside  a  bidding,  and  ordering  a  new  sale ;  ® 


Cn.  XXXII. 

§1- 


Creditor. 


Any  person, 
bound  bv  de- 


Remainder- 
man, after 
estate  tail. 


Purchaser 
under  decree. 


1  Giffard  v.  Hort,  1  Sch.  &  Lef.  409. 

2  Berry  v.  Attorney-General,  2  M'N.  & 
G.  16;Gwvnne  V.  Edwards,  9  Beav.  22,  .34; 
Hodgson  V.  Smithson,  4  W.  R.  699,  L.  .J  I.; 
Parmiter  v.  Parmiter,  2  De  G.,  F.  &  J. 
526.  A  ])arty  who  has  no  interest  in  the 
subject-matter  of  the  suit,  or  wliose  inter- 
est has  ceased  since  the  commencement  of 
it,  cannot  bring  ;\n  appeal.  Reid  v.  Van- 
derheyden,  6  Cowen,  719;  Mills  i\  Hoag, 
7  Paige,  18;  Idlev  «.  Bowen,  11  Wend. 
238;  Steele  v.  White,  2  Paige,  478.  A 
mere  interest  in  the  cost"*  gives  no  right  of 
appeal  in  respect  to  any  other  matter. 
Reid  V.  Vanderheyden,  5  CoWen,  719.  No 
person  is  authorized  to  appeal  from  a  de- 
cree unle-s  he  is  injured  or  Hggrieved  by  it, 
and  ii  party  who  is  injured  or  aggrieved 
by  one  part  of  a  decree  only,  cannot  \>y 
appeal  call  in  question  another  part  of  the 
decree,  in  which  he  is  not  interested. 
Cuvler  V.  Moreland,  6  Paige,  27.3;  Idley 
V.  Bowen,  11  Wend.  227;  Hone  v.  Van 
Schaick,  7  Paige,  221.  And  in  general 
no  person  can  bring  an  appeal  unless  he 
was  a  party,  or  represents  a  party  in  the 
matter  in  "the  Court  Ijcdow;  although  he 
may  liave  an  interest  in  the  question. 
Ludlow  i;.  Greenhouse,  1  Bligii  N.  S.  17; 
Steele  V.  White,  2  Paige,  478.  But  it  is 
not  tiecossary  that  a  party  should  have 
appeared  in  the  Court  below,  to  entitle 
him  to  an  appeal.    Hyslop  v.  Powers,  9 


Paige,  322.  It  seems  that  a  person  inter- 
ested in  proving  a  will,  ma)'  make  himself 
a  party  to  an  appeal  from  the  decision  of 
the  Court  below,  although  he  was  not  a 
party  to  the  proceedings  in  that  Court. 
Foster  v.  Tyler,  7  Paige,  48.  Any  one  of 
several  against  whom  a  decree  is  rendered, 
may  appenl  from  it.  .Johnson  v.  Johnson, 
1  liana,  366;  Peer  v.  Cookerow,  1  McCar- 
tcr  (N.  J.),  361,  364;  Emerick  v.  Arm- 
strong, 1  Ham.  513.  And  a  defendant, 
whose  interest  is  separate  from  that  of  the 
other  defendants,  may  appeal  without  the 
others.  Forgay  v.  Conrad,  6  How.  U.  S. 
201.  It  seems  that  a  shareholder,  not 
named  as  a  party  to  the  proceedings,  may 
apply  to  the  Court  to  vary  or  discharge  a 
winding-up  order,  without  applving  for 
leave  to  rehear.  Re  Anglo-Califoruian 
Gold  Mining  Companv,  1  Dr.  &  Sm.  028, 
632;  8  Jur.  N.  S.  12*9;  and  see  Seton, 
1154. 

3  Cited,  1  Sch.  &  Lef.  409. 

4  Ibid. ;  6  Bro.  P.  C.  ed.  Toml.  20. 

5  Gitfard  v.  Hort,  1  Sch.  &  Lef  411;  but 
see  Osborne  v-  Usher,  ubi  sup.,  where 
such  an  appeal  was  sustained,  altlvnigh  it 
does  not  appear  that  any  supplemental  bill 
was  filed. 

6  K\  der  v.  Earl  Gower,  6  Bro.  P.  C.  ed. 
Toml.  306;  Barlow  v.  Osborne,  6  H.  L.  Ca. 
556;  4  Jur.  N.  S.  367.    , 
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Cii.  XXXII. 

§1- 


Claimant. 
Only  persons 
bound  by 
decree  can 
appeal. 


Appeal  may 
be  in  fonnd 
p<uij)tris. 


Oil  what 
grounds  ap- 
peal or  re- 
hearing will 
lie: 

General  rule. 


Exception : 


and  it  has  been  held,  that  a  creditor  coming  in  under  a  decree,  and 
having  his  claim  disallowed,  may  appeal  from  the  order  disallowing 
it.i 

It  is  only,  however,  in  cases  in  which  the  interest  of  the  party, 
wishing  to  appeal,  will  be  bound  by  the  decree,  that  a  reheaiing 
or  appeal  will  be  pennitted,  at  the  instance  of  an  individual  not  on 
the  record :  in  no  other  case  can  he  have  ground  to  complain  of 
the  decree  or  order." 

A  j^arty  who  is  poor  is  entitled  to  prosecute  or  defend  an  ajjpeal 
or  a  rehearing,  in  forma  pauperis^  in  the  same  manner  that  he  has 
a  right  to  sue,  and  be  sued,  in  that  character.^  In  the  House  of 
Lords,  a  poor  person  may  also  be  admitted  to  sue  or  defend  in 
forma  pauperis.^ 

The  grounds  upon  which  a  party  may  appeal  from  a  decree  or 
order  of  the  Court,  or  have  it  reheard,  are  as  numerous  and  various 
as  the  cases  themselves ;  and  cannot  therefore  be  pointed  out  in 
detail.  In  fact,  wherever  the  Court  is  called  upon  to  determine  a 
question  of  Law  or  of  fact,  the  decision  may  be  the  subject  of  a 
rehearing  or  appeal,  by  any  party,  bound  thereby,  who  considers 
liimself  aggrieved  by  it.^     The  only  case  in  which  a  party  cannot 


1  Earl  of  Winchilsea  v.  Garettv,  1  M.  &; 
K.  253,  257. 

2  Ihid. 

3  Bland  v.  Lamb,  2  J.  &  W.  402 ;  ante, 
p.  37;  and  />os?,  p.  1-182.  In  Bolton  v. 
Gardner,  3  Paige,  273,  it  was  held  that  an 
appeal  cannot  be  prosecuted  by  the  appel- 
lant in  forma  pauperis,  but  he  must  give 
security  for  costs.  And  if  he  succeeds,  he 
may  have  dives  costs  on  the  appeal,  al- 
though he  sue  as  a  poor  person  in  the 
Court  below. 

*  Macqueen's  H.  L.  Prac.  259;  and.  post, 
p.  1494. 

5  See  Brumagim  v.  Chew,  4  C.  E.  Green, 
.337.  There  can  be  no  appeal  from  an  or- 
der concerning  the  mere  practice  of  the 
Court,  or  course  of  proceeding  in  the  cause. 
Kowley  v.  V.in  Benthuysen,  16  Wend.  369, 
371,  378,  379;  Tripp  v.  Cook,  26  Wend. 
150,  155.  No  appeal  lies  from  a  mere 
initiatory  order.  See  McCredie  r.  Senior, 
4  Paige,  378;  Buel  v.  Street,  9  John.  443; 
Trustees  of  Huntingdon  v.  Nicoll,  3  John. 
566.  Nor  from  an  order  directing  a  sale 
of  the  propertj'  in  litigation,  and  that  the 
money  be  brought  inio  Court.  Chapman 
V.  Hammersley,  4  Wend.  173;  McKim  v. 
Thompson,  1  Bland,  172.  Nor  from  an 
order  refusing  a  rehearing  of  a  motion  for 
instructions  to  a  Master,  as  to  the  exami- 
nation of  a  witness.  Williamson  v.  Hj'er, 
4  Wend.  170.  Nor  from  a  decree  ordering 
an  account.  Berryhill  r.  M'Kee,  3  Yerger, 
157.  In  Robertson  v.  Bingley,  1  M'Cord 
Ch.  351,  it  is  remarked  by  Nott  J.  in  de- 
livering the  opinion  of  the  Court,  "  I  think 
there  is  no  rule  which  ought  more  rigidly 
to  be  adhered  to,  than  that  an  appeal  ought 


not  to  be  allowed  from  an  interlocutory 
order.  There  is  some  difficulty  in  defining 
in  terms  so  precise  as  is  desirable,  what 
shall  be  considered  such  interlocutory  or- 
der as  to  preclude  an  appeal.  But  I  think 
it  may  be  laid  down  as  a  general  rule,  that 
an  order  which  does  not  put  a  final  end  to 
the  case,  nor  establish  any  principle  which 
will  finally  affect  the  merits  of  the  case, 
nor  deprive  the  party  of  any  benefit  which 
he  may  have  at  a  final  hearing,  ought  to 
be  considered  an  interlocutory  order,  from 
which  no  appeal  ought  to  be  allowed." 
See  Berryhill  v.  M'Kee,  3  Yerger,  157; 
Gibson  v.  Randolph,  2  Munf.  310;  Allen 
V.  Belcher,  2  Hen.  &  M.  595;  Daniels  v. 
Taggart,  4  Gill  &  J.  311;  Hagthorp  v. 
Hook,  4  Gill  &  J.  270 ;  Richardson  v.  Jones, 
3  id.  163 ;  Roberts  v.  Salisbury,  ib.  425. 
See  the  observations  of  Mr.  Justice  Bron- 
son  on  this  subject  in  Rowley  v.  Van  Ben- 
thuysen, 16  Wend.  369,  371,  378,  379.  If 
an  order  for  an  attachment  contains  a  final 
determination  or  adjudication  that  the  de- 
fendant is  in  contempt,  he  may  appeal 
therefrom.  McCredie  v.  Senior,  4  Paige, 
378.  An  order  directing  an  issue  is  a 
proper  subject  of  an  appeal.  Ante,  1075, 
1076,  and  note  to  this  point.  An  appeal  wiU 
lie  from  an  order  refusing  to  open  proofs  in 
a  cause,  for  the  purpose  of  re-examining  a 
witness  who,  since  his  examination,  has 
disclosed  facts  material  and  pertinent  to 
the  issue,  which  he  did  not  disclose  when  on 
examination.  This  decision  proceeds  on 
the  ground  that  the  order  appealed  from 
aftected  the  merits  of  the  cause.  Beach  v. 
Fulton  Bank,  2  Wend.  225.  An  appeal 
lies  from  an  order  of  the  Court  refusing  to 
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appeal  from  the  decision  of  the  Court  is,  where  the  determination 
complained  of  is  merely  the  result  of  the  exercise  of  discretion  on 
the  part  of  tlae  Judge,  in  a  case  where  the  matter  was  fairly  a  sub- 
ject for  the  exercise  of  discretion  :  in  such  cases,  the  practice  of  the 
Court  will  not  allow  an  appeal  from  the  discretion  of  one  Judge  to 
that  of  another.^ 

Upon  this  ground  it  is,  that  the  Courts  have  adopted  the  rule, 
that  there  can  be  no  rehearing  or  appeal  upon  the  question  of 
costs.2  The  foundation  of  this  rule,  as  stated  by  Lord  PTardwicke, 
in  Oioen  v.  Griffith,^  is  to  prevent  vexation  and  trouble  :  for,  as 
cases  in  Equity  often  depend  on  abundance  of  circumstances,  about 
which  the  reason  of  mankind  might  differ,  the  question  of  costs 
would,  if  it  could  be  laid  open  generally,  create  perpetual  appeals. 
The  operation  of  the  rule,  however,  is  strictly  confined  to  cases  in 
which  costs  are  to  be  paid  by  one  party  to  another,  and  do  not 
form  any  part  of  the  relief  sought  by  the  bill ;  and  it  is  liable  to 
exception,  Avhere  any  principle  is  involved ;  ^  or  where  the  costs 
are  payable  out  of  a  fund ;  or  are  chargeable  upon  an  estate ;  or 
are  part  of  the  relief  to  which  a  party  is  entitled,  and  the  facts  of 
the  case  distinctly  appear  upon  the  face  of  the  proceedings  them- 

Eastburn  v.  Kirk,  2  John.  Ch.  17;  Ashbv 
V.  Kiger,  3  Rand.  165;  Rogers  v.  Holly,  18 
Wend.  350;  Lewis  v.  Wilson,  1  M'Cord, 
Ch.  210;  M'Millan  v.  Eldridcje,  Harp.  Eq. 
260;  Lyles  i'.  Lj'les,  1  Hill  Ch.  76,  92; 
Hope  V."  Carnegie,  L.  R.  4  Ch.  Ap.  264.  It 
is  otherwise  where  a  party  is  entitled  to 
costs  as  a  matter  of  strict  right.  Buloid 
V.  Jliller,  4  Paige,  473;  Winslow  v.  Collins^ 
3  Paige,  88.  A  writ  of  error  will  not  lie 
to  lev-irse  a  decree  for  costs  only;  though 
if  a  decree  be  opened  as  to  other  points,  it 
may  be  reformed  also  in  the  matter  of 
costs.  Randolph  v.  Rosser,  7  Porter,  249; 
Hunt  r.  Lewin,  4  Stew.  &  Port.  138. 
Wliere  a  bill  has  been  di'^missed  from  the 
docket  for  want  of  prosecution,  on  motion 
of  the  defendant,  the  cause  cannot  proper- 
ly be  brought  forward  at  a  subsequent 
term,  on  motion,  to  obtain  an  order  for  his 
costs.     Stone  v.  Locke,  48  Maine,  425. 

3  1  Ves.  S.  250;  Amb.  520;  and  see 
Wirdman  v.  Kent,  1  Bro.  C.  C  140;  2 
Dick.  594;  Williams  v.  Begnon,  cited  ib. 
595;  and  Beames  on  Costs,  Ap.  No.  10. 
It  is  to  be  noticed,  that  the  case  of  Gould 
V.  Granger,  in  Moseley,  395,  which,  from 
the  statement  of  it  there,  appears  to  be  at 
variance  with  the  rule  laid  down,  is  incor- 
rectly reported;  the  question  having  been, 
not  as  to  the  costs  of  the  cause,  but  as  to 
the  costs  of  the  conveyance  of  the  estate. 
See  Beames  on  Costs,  Ap.  No.  12;  and 
Angell  V.  Davis,  4  M.  &  C  303. 

4  Perkr,  v.  Stothert,  11  W.  R.  1016,  V. 
C.  K.;  Chappell  v.  Gregory,  2  De  G.,  .1.  & 
S.  Ill;  see  Hope  v.  Carnegie,  L.  R.  4  Ch. 
Ap.  264,  265. 


Ch.XXXH. 
§1- 


No  rehearing 
or  appeal  for 
costs. 


dissolve  an  injunction,  and  awarding  costs 
against  the  diifendants.  M'Vicar  v.  Wol- 
cott,  4  John.  Ch.  510.  So  from  an  order 
granting  an  injunction.  Simpson  v.  Hart, 
14  John.  65;  Martin  «.  Dwelly,  7  Wend. 
11;  see  Hoyt  v.  Gelston,  13  John.  140.  An 
appeal  will  lie  to  the  Chancellor  from  an 
order  of  a  Vice-Chancellor,  made  subse- 
quent to  a  final  decree  in  the  cause.  Tripp 
V.  Vincent,  8  Paige,  176.  An  application 
for  a  rehearing  must  usually  state  some 
reason  which  would  constitute  a  good 
ground  for  a  new  trial  at  Common  Law. 
Hunter  v.  Marlboro,  2  Wood.  &  M.  168; 
see  Baker  v.  Whiting,  1  Story,  218. 

1  See  Stewart  v.  Forbes,  "l  Mac.  &  Gor. 
137;  Tripp  v.  Cook,  26  Wend.  150;  Rogers 
V.  Hosack,  13  Wend.  319;  Rowlev  )'.  Van 
Benthuvsen,  16  Wend.  369,  371,  378,  379; 
Owings'v.  Worthington,  10  Gill  &  J.  283; 
Scott  V.  Crawford,  10  Gill  &  J.  379 ;  Mer- 
riam  v.  Barton,  14  Vt.  501.  There  is, 
therefore,  no  appeal  from  an  order  direct- 
ing a  question  of  fact  to  be  tried  before  the 
Judge  and  a  special  jurv.  Shrubsole  v. 
Schneider,  12  W.  R.  359",  L.  C;  ante,  p. 
1084.  In  New  Jersey  no  appeal  lies  from 
an  order  of  the  Court  granting  or  refusing 
an  issue.  Blick  v.  Lamb,  1  Beasley  (N. 
J.),  108;  see  Black  V  Shreve,  2  Beasley  (N. 
J.),  455.  So  in  Pennsvlvania.  Scheetz's 
Ap.  35  Penn.  St.  88."  See,  as  to  Mas- 
sachusetts, Ward  V.  Hill,  4  Gray,  593; 
Crittenden  v.  Field,  8  Gray,  626 ;  see  also 
anie,  pp.  1076,  1077,  note. 

2  As  to  appeals  for  cost':,  see  Morgan  & 
Davey,  105.  A  rehearing  or  appeal  is  not 
granted  for  costs  only,  except  in  special 
cases.    Travis  D.  Waters,  1  John.  Ch.  48; 


Exceptions : 
Where  co.sts 
are  payable 
out  of  the 
estate ;  or  are 
part  of  the 
relief  to 
which  plain- 
tiff is  entitled. 
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selves :  so  that  it  is  not  necessary,  in  determining  the  question  of 
costs,  upon  the  appeal,  to  enter  into  any  investigation  of  the  merits.^ 
Upon  this  ground,  in  the  case  of  Oxoen  v.  Griffith,  above  cited, 
Lord  Hardwicke  entertained  an  appeal  by  an  incumbrancer :  who 
had  brought  his  bill  to  compel  the  payment  of  his  charge,  out  of 
an  estafe  which  he  had  extended  by  elegit  upon  a  judgment,  and 
to  whom  the  Judge  below  had  refused  his  costs,  although  he  had 
given  him  his  principal  and  interest :  his  Lordship  holding,  that  an 
incumbrancer  upon  an  estate  for  a  just  debt  has  a  lien  upon  the 
estate  for  his  costs,  as  well  as  his  demand;  and  that,  therefore,  the 
appeal,  although  for  costs,  affected  the  merits  of  the  case.'- 
Where  costs         The  same  distinction  was  recognized,  by  Lord  Northington,  in 
^ut  of  a^'^en-     Gowper  V.  Scott^  and  by  Lord  Eldon,  in  Jenour  v.  Jenour}     In 
eral  fund.        the  latter  case,  the  question  arose  upon  the  interest  of  the  parties 
in  a  trust  fund,  which  had  been  separated  from  the  general  residue, 
and  the  bill  prayed,  that  the  costs  of  the  suit  migh*  be  paid  out  of 
the  general  estate  :  ujion  the  hearing,  the  costs  were  ordered  to  be 
paid  out  of  the  general  estate  ;  but  on  an  appeal,  although  the 
decree  of  the  Master  of*  the  Rolls,  uj^on  the  right  to  the  fund,  was 
affirmed.  Lord  Eldon  corrected  the  decree,  as  to  costs,  by  direct- 
ing them  to  be  paid  out  of  the  particular  fund,  and  not  out  of 
the  general  estate ;  ^  holding,  that  the  costs  were  not  within  the 
common  rule. 
Where  they         So,  in    Taxjlor  V.  Pophaw,^  Lord  Eldon  states  the  rule  to  be, 
are  given  out  ^]^^^  where  the  costs  are  disposed  of,  as  subjects  of  relief:  though 
longing  to  a     they  are  the  subject  of  ajDpeal,  it  is  not  an  appeal  for  costs  only. 
ou^^t  not^to     •'■^  ^^"^  ^'^^^'  ^  creditor  had  a  contingent  lien  upon  a  particular 
be  charged       fund  :  which  had  been  apj)ropriated  to  answer  it :  and  an  order  of 
em.       Lqj.(J  Erskine  had  given,  to  the  solicitors  in  the  cause,  a  lien  for 
their  costs,  upon  the  fund  generally.''     The  question  on  the  appeal 
was,  whether  they  should  have  those  costs  out  of  the  appropriated 
fund,  in  preference  to  the  party  having  the  contingent  claim  upon 
it ;  and  Lord  Eldon's  observation  upon  the  question  is  :  "  It  is  quite 
competent  to  rehear  or  appeal  upon  such  a  point  concerning  costs 
as  this  :  the  Court  having  given  costs,  has  applied  the  fund  of  the 
party  to  a  payment  to  which  it  ought  not  to  have  been  ajiplied."  * 

1  Angell  V.  Davis,  4  M.  &  C.  360,  366;  2  See  Angell  v.  Davis,  4  M.  &  C.  363; 

Chappell  V.  I'urday.  2  Phil.  227.  229;   11  Norton  v.  Cooper,  5  De  G.,  M.  &  G.  728. 
Jur.  256;  Horn  v.  Coleman,  5  W.  R.  409,  3  i  Eden,  17;  S.  C.  worn.  Cooper ».  Scott, 

L.  JJ. ;  Re.  Cant's  Estate,  1  De  G.,  F.  &  J.  1  Bro.  C.  C  141,  n. 
153:  6  Jur.  N.  S.  183;  Corporation  of  Ro-  4  lo  Ves.  562,  573. 

Chester  v.  Lee,  2  De  G.,  M.  &  G.  427,430;  5  See  ante,  p.  1431. 

Chappell  I'.  Gregorv,  w6i  sw/J.  ,•  Winslow «;.  6  15  Ves.   72;  and  see  Heighington  v. 

Collins,  3  Paige,  88;    and  see  CoUard  v.  Grant,  1  Phil.  600. 
Roe,  7  W.  R.  623,  L.  C.  &  L.  J.I. ;  Seton,  7  See  13  Ves.  59,  61. 

1157;  Norton  v.  Cooper,  5  De  G.,  M.  &  G.  8  See  15  Ves.  78. 

728;  Lord  Advocate  u.  Lord  Douglas,  9  CI. 
&  F.  174. 
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The  same  distinction  was  acted  upon  by  Lord  Lyndhurst,  in 
JBurkett  v.  Spray  ;  ^  and  was  much  considered  and  apj^roved  of  by 
Lord  Cottenham,  in  Taylor  v.  Southgate,-  Eyre  v.  Marsden^  and 
Angell  v.  Davis  :  *  in  the  last  of  whicli  cases,  his  Lordship  founds 
his  judgment  upon  three  very  important  circumstances  which  ap- 
peared in  the  case  :  any  of  which,  his  Lordship  held,  would  have 
been  sufficient  to  sustain  the  ajjpeal :  1st.  The  bill  prayed,  that 
the  defendant  might  restore  the  property  in  question,  and  j^ay  the 
costs  :  asking  the  payment  of  the  costs,  by  way  of  sjDecial  relief;  '^ 
2dly.  The  case  was  one,  in  which  the  proceedings  themselves, 
without  going  into  the  details  of  the  transaction,  furnished  all  the 
information  necessary  for  the  purpose  of  determining  the  question; 
and,  3dly.  It  was  not  a  case  of  personal  costs,  in  which  the  Court 
had  ordered  one  ^jarty  to  j^ay  them  ;  but  a  case  in  which  the  Court 
had  directed  them  to  be  paid  out  of  a- particular  fund.® 

In  a  subsequent  case.  Lord  Cottenham  held,  that  as  a  party, 
interested  in  a  fund,  might  appeal  from  a  decree  directing  costs  to 
be  paid  out  of  that  fund,  so,  j^ersons  personally  ordered  to  pay 
costs  might  ajDpeal  from  the  decree,  on  the  ground  that  the  costs 
ought  to  be  paid  out  of  the  fund.'^  The  case  alluded  to  was  an 
appeal  from  a  decree  of  Sir  Lancelot  Shad  well  V.  C.  with  regard 
to  the  right  to  a  certain  fund  in  Court,  which  was  claimed  by  a 
married  woman  against  her  husband,  as  property  settled  to  her 
separate  use.  The  Vice-Chancellor  held,  that  the  fund  belonged 
to  the  wife  ;  and  ordered  the  costs  of  the  suit  to  be  paid  by  the 
husband,  and  the  trustees  of  the  settlement.  From  this  decision 
two  petitions  for  a  rehearing  were  presented  :  one  by  the  husband, 
and  the  other  by  the  trustees.  It  was  objected,  at  the  rehearing, 
that  the  petition  of  the  trustees,  being  in  effect  merely  an  appeal 
for  costs,  could  not  be  proceeded  with ;  but  Lord  Cottenham  held, 
that  an  appeal  for  costs,  under  such  circumstances,  might  be  sus- 
tained ;  and  allowed  the  argument  to  go  on.® 

Another  exception  to  the  general  rule  as  to  costs,  is  afforded  by 
a  decision  ^  in  the  House  of  Lords :  which,  although  made  upon 
the  hearing  of  an  appeal  from  the  Court  of  Session  in  Scotland, 
may  be  cited  as  applicable  to  all  cases,  English  as  well  as  Scotch. 


Ch.XXXII. 

§1. 


Where  a 
party  ordered 
to  pay  costs 
which  ought 
to  be  paid  out 
of  the  fund. 


Where  the 
costs  of  the 
proceeding 
are  given  by 
Act  of  Parl^- 
ment. 


1  1  R.  &  M.  113,  115. 

2  4  M.  &  C.  203. 

3  Jb.  231. 

4  Jb.  300. 

5  In  Lancashire  v.  Lancashire,  2  Phil. 
657,  661,  662,  this  was  held  insufficient; 
see  also  Uinpleby  v.  Waveney  Valley 
Railway  Company,  1  J.  &  H.  254. 

6  4  M.  &  C.  362,  366. 

"!  Bagot  V.  Bagot,   L.    C.    July,   1840, 
MSS. 
8  But  in  Taylor  v.  Dowlen,  L.  R.  4  Ch. 


Ap.  697,  it  was  decided  that  an  order 
that  trustees  shall  pay  the  costs  of  a  suit 
personally,  forms  no  exception  to  the 
general  rule  that  no  appeal  will  be  allowed 
lor  costs. 

9  Tod  V.  Tod,  1  Blich  N.  S.  639;  and 
see  Ee  Gregson,  13  \V.'  E.  193,  L.  JJ.  As 
to  cases  where  a  party  is  entitled  to  costs 
as  a  matter  of  strict  right,  see  Buloid  v. 
I\liller,  4  Paige,  473;  Winslow  v.  Collins, 
3  Paige,  88. 
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Cii.  XXXII. 
§1- 


Rule  as  to 
appeal  for 
costs  may  not 
be  evaded  by 
coupling 
another,  but 
unfounded, 
f^round  of 
appeal. 


Other  ground 
of  appeal 
must  be  bond 
fide. 


In  that  case,  it  was  held,  that  though  an  appeal  for  costs  only  will 
not  lie,  when  costs  are  in  the  discretion  of  the  Court,  yet,  where 
the  Court  is  directed,  by  an  Act  of  Parliament,  to  give  costs,  it  is 
a  proper  subject  of  appeal,  if  they  are  not  given  according  to  the 
requisition  of  the  Act. 

The  above  instances  form  the  only  exceptions  to  the  general  rule 
of  the  Court,  that  there  can  be  no  rehearing  or  appeal  for  costs.-* 
This  rule  is  so  strictly  adhered  to  that  the  Court  will  not  permit  it 
to  be  evaded,  by  coupling  the  appeal  for  costs  with  another  ground 
of  appeal,  which  is  unfounded,  for  the  mere  purpose  of  giving  color 
to  the  appeal  for  costs.  Thus,  Avhere  the  ground  of  the  rehearing 
was,  that  a  defendant,  charged  by  the  decree  with  a  sum  of  money, 
ought  also  to  have  been  charged  with  interest  and  costs,  the  Court 
was  of  opinion  that  the  decree  was  correct  as  to  interest,  which 
ought  not  to  have  been  given  ;  but  that  the  decree  was  wrong  in 
not  charging  the  defendant  with  the  costs  ;  and  as  the  claim  of  in- 
terest was  unfounded,  the  costs  were  the  only  thing  in  question : 
the  decree  was  therefore  affirmed,  on  the  ground  that  a  rehearing 
does  not  lie  for  costs.^ 

It  must  not,  however,  be  assumed,  from  the  case  last  quoted, 
that,  in  all  cases  where  the  appeal  for  costs  is  coupled  with  other 
grounds  of  appeal,  the  Court  will,  if  it  affirms  the  decree  upon  the 
other  grounds,  refuse  to  interfere  upon  the  question  of  costs,  if  it 
considers  the  decision  below  upon  that  point  to  have  been  wrong : 
on  the  contrary,  many  cases  have  occurred  in  which  decrees  have 
been  varied  as  to  costs,  though  affirmed  on  every  other  point.^ 
The  rvde,  as  to  this,  is  very  distinctly  laid  down  by  Lord  Lynd- 
hurst,  in  Attorney-  General  v.  Butcher,^  where  his  Lordship  says : 
"  If  a  party  appeals,  having  a  substantial  ground  of  appeal,  and  a 
fair  question  to  agitate,  and  brings  in  the  question  of  costs  along 
with  it,  he  may  succeed  with  respect  to  the  costs,  though  he  does 
not  succeed  in  the  substantial  ground  of  appeal ;  but  if  a  point  is 
brought  forward  as  a  ground  of  appeal,  which,  on  the  slightest 
consideration,  appears  to  have  no  substance,  it  would  be  too  much 
to  vary  the  decree  as  to  costs.  A  point  is  not  to  be  put  forward 
as  a  ground  of  appeal,  merely  for  the  purpose  of  covering  an  appeal 
on  the  question  of  costs." 


1  It  seems  to  be  the  proper  mode  of 
proceeding  for  a  defendant,  after  dismissal 
of  the  bill,  on  his  motion,  for  want  of  pros- 
ecution without  any  order  for  costs,  to 
apply  for  an  order  to  (iischarge  the  decree 
dismissing  the  bill.  But  such  an  applica- 
tion will  not  be  favored,  where  the  bill 
was  regularly  dismissed,  if  it  bo  for  the 
sole  purpose  of  agitating  the  question  of 
costs.     Stone  v.  Locke,  48  Maine,  425. 

2  Williams  v.  Beynon,  Beames  on  Costs, 


Ap.  No.  10;  see  also  Wirdman  v.  Kent,  1 
Bro.  C.  C.  140;  ante,,  p.  1463,  note  (2). 

8  Jenour  v.  Jenour,  10  Ves.  562,  573; 
Pitt  V.  Page,  1  Bro.  P.  C.  ed.  Toml.  1; 
Squires.  Pershall,  2  id.  396;  Wekett  v. 
Raby,  2  id.  386;  Maguire  v.  Maddin,  ih. 
393;  Lewis  V.  Smith,  1  M'N.  &  G.  417, 
421;  Reynell  v.  Sprye,  1  De  G.,  M.  & 
G.  660,  688 ;  Power  v.  Reeves,  10  H.  L, 
Ca.  645. 

4  4  Russ.  180. 
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A  party  will  not  be  allowed  to  appeal  piecemeal :  that  is,  he 
cannot  appeal  from  part  of  a  decree  by  one  petition,  and  afterwards 
appeal  from  another  part,  by  another  petition.  The  rule  is,  that 
if  a  party  appeals  from  a  part  of  a  decree,  he  admits  the  remainder 
to  be  correct.^ 

An  order  for  a  rehearing  or  an  appeal  does  not  stop  or  hinder 
any  proceedings  on  the  decree  or  order  appealed  from,  unless  by 
special  order  of  the  Court ;  ^  but  the  person  in  possession  of  any 
decree  or  order  is  at  liberty  to  proceed  thereon,  as  if  no  appeal  or 
rehearing  had  been  granted.^  Therefore,  if  a  bill  is  dismissed  with 
costs,  the  defendant  may,  notwithstanding  an  appeal,  proceed  to 
recover  his  costs.*  So,  also,  it  has  been  held,  that  the  circumstance 
of  an  appeal  depending,  is  not  a  reason  against  the  plaintiff  filing 
a  supplemental  bill  for  the  purpose  of  carrying  it  into  effect.^  It 
is,  also,  a  general  rule,  that  a  party  does  not  lose  the  right  of 
appeal,  by  acting  on  an  order.^ 

The  Court,  however,  will,  in  some  cases,  upon  special  applica- 


1  Norbury  v.  Meade,  2  Bligh,  261 ;  and 
see  Parker  v.  Morrell,  2  Phil.  453,  461. 

2  See  Peer  v.  Cookerow,  1  McCnrter  (N. 
J.),  361,  ill  which  it  was  held  that  the 
execution  of  the  decree,  either  before  or 
after  the  appeal,  in  no  wise  interfered  with 
the  right  of  appeal,  or  with  the  proceed- 
ings upon  it. 

3  Ord.  XXXI.  2;  and  see  Gwynn  v. 
Lethbridge,  14  Ves.  585:  Waldo  v.  Cnley, 
16  Ves.  206,  212,  215;  Willan  v.  Willan, 
ib.  216;  Seton,  1157;  see  also  Wood  v. 
Farthing,  8  W.  Pv.  425,  L.  C. ;  Schenck  v. 
Conover,  2  Beasley(NI.  J.),  31.  Admit- 
ting this  now  to  be  the  rule  in  England, 
in  the  case  of  Gref  n  v.  Winter,  1  John.  Ch. 
80,  81,  the  Chancellor  declares  the  rule  in 
New  York  to  be  different,  and  that  there 
"  an  iippeal  dne*,  in  the  first  insttince,  stay 
proceedings  on  the  point  apjiealedfrom,  and 
that  if  the  pnrty  wishes  to  proceed  not- 
withstanding the  appeal,  'he  must  make 
application  to  the  Chancellor  for  leave  to 
proceed."  "The  difference  then,"  the 
Chancellor  remarks,  "  between  the  English 
practice  and  ours,  is,  that  by  the  former 
the  plaintiff  must  apply  for  an  order  to 
staj'  the  proceedings;  but,  here  the  de- 
fendant must  apply  fcr  leave  to  proceed." 
See  Hiilscy  v.  Van  Amringe,  4  Paige,  279; 
Gregory  v.  Uodsre,  3  Paige,  90;  Messoiiier 
V.  Kauman,  3  Joiin.  Ch.  66.  By  the  Laws 
of  New  York,  1839,  p.  292,  §  3,  amending 
the  Act  rchitive  to  trial  by  jury  and  the 
taking  of  testimony  in  Chancery,  it  is  de- 
clared that  an  app-al  from  any  decision, 
or  order  of  the  Chancellor,  either  in  award- 
ing or  refusing  an  issue,  shall  not  stay 
proceedings  in  tlie  cause  pending  the 
appeal;  unless  spcciallv  directed  by  the 
Chancellor  or  Vice-chancellor  before 
whom  the  cause  is  pending. 


Appeal  I'mm 
part  of  a  de- 
cree is  an  ad- 
mission that 
the  rest  is 
right. 

Suspending 
execution  of 
decree,  pend- 
ing appeal : 
Rehearing 
or  appeal  does 
not  stay  pro- 
ceedings for 
costs. 

Supplemental 
bill  may  be 
filed  to  cany 
decree  into 
execution, 
pending 
appeal. 
Where  costs 
not  taxed. 


In  Massachusetts,  upon  an  appeal  from 
a  final  decree,  all  proceedings  under  such 
decree  shall  be  stnj'ed,  and  such  appeal 
be  thereupon  pending  before  the  full  Court, 
who  shall  hear  and  determine  the  same, 
and  approve,  reverse,  or  modify,  the  de- 
cree appealed  from  as  circumstances 
may  require.  Genl.  Stat.  c.  113,  §  8. 
An  appeal  from  an  interlocutory  decree 
made  by  a  single  .Justice  shall  not  suspend 
the  execution  of  the  decree  of  the  single 
Justice,  nor  transfer  to  the  full  Court  the 
entire  cause,  or  any  matter  therein,  except 
the  question  whether  tlie  interlocutory  de- 
cree appealed  from,  shall  be  affirmed,  re- 
versed, or  modified.  Genl.  Sts.  Mass. 
c.  113,  §  10. 

By  Chancerj'  Rule  in  New  Jersey,  if  a 
party  appealing  from  the  final  decree  of 
the  Court  of  Chancery  shall  file  his  appeal 
within  t^n  days  after  such  decree  with  the 
Clerk  of  the  Court,  it  will  prevent  issuing 
process  on  such  decree  without  the  order 
of  that  Court  or  of  the  Court  of  Appeals 
for  that  purpose.  But,  if  the  appeal  be 
not  filed  within  the  time  above  limited, 
the  motion  to  stay  execution  is  addressed 
to  the  discretion  of  the  Court,  and  will  be 
granted  only  upon  good  cause  shown. 
Schenck  v.  Conover,2  Beaslev(N.  J.),  31. 

4  Tyson  v.  Cox,  3  Mad.  278;  Dunster 
V.  IMit'fonl,  cited  ibid.;  Archer  v.  Hudson, 
8  Beav.  321;  Bainbrigge  v.  Baddeley,  10 
Beav.  35. 

5  Woodward  v.  Woodward,  1  Dick.  33. 

6  Masterman  v.  Price,  1  C.  P.  Coop.  t. 
Cott.  358,  and  cases  referred  to,  ib.  360 
et  seq.  particularly:  White  v.  Lisle,  3 
Swanst.  342;  and  Brophy  v.  Holmes,  2 
Moll.  1;  and  see  Butlin  v.  Masters,  2  Phil. 
290 ;  Parker  v.  Morrell,  ib.  453,  462. 
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Court  un- 
willing to 
inleifcre, 
unless  where 
object  of 
appeal  may 
be  lost; 


or  where 
there  is 
danger  of 
irre[)arable 
mischief. 


tion  of  the  appellant,^  suspend  the  proceedings  under  a  decree 
or  order  pending  a  rehearing  or  appeal.  Tlius,  it  lias  been  held, 
that  although  a  party  may  proceed  to  recover  his  costs,  the  Court 
will,  when  the  appeal  is  lodged  before  any  step  taken,  order  the 
proceedings  to  be  suspended.^  Similar  ai^plications  have,  how- 
ever, been  refused.^ 

The  Courts,  however,  are  very  unwilling  to  susjjend  the  execu- 
tion of  decrees ;  and  will  not  do  so,  except  in  cases  where  there 
is  danger  of  the  object  of  the  appeal  being  defeated,  before  the 
appeal  can  be  heard.''  Where  that  is  the  case,  the  Court  will 
susi^end  the  execution  of  a  decree  or  order,  pending  an  appeal : 
thus,  where  the  object  of  a  demurrer  is  to  take  the  opinion  of 
the  Court  upon  the  liability  of  a  party  to  make  the  discovery 
required  by  the  bill,  the  Court  will  suspend  proceedings  to  en- 
force an  answer,  pending  the  appeal  for  an  order  overruling  the 
demvirrer.^ 

So,  also,  where  there  would  be  danger  of  irreparable  mischief.^ 
In  cases  of  injunction,  for  instance,  and,  still  more,  of  orders  dis- 
solving injunctions,  an  appeal  ought  almost  always  to  be  permitted 
to  stay  execution.''  Upon  this  ground,  likewise,  where  the  Court 
has  dii'ected  the  sale  of  property,  it  will  suspend  the  sale ;  *  or 
where  property  of  a  perishable  nature  is  ordered  to  be  delivered 
up,  it  will  direct  security  to  be  given  for  the  amount  of  the  pro^J- 
erty.^  And  so,  where  specific  performance  of  an  agreement  for  a 
sale  has  been  decreed,  it  will  suspend  the  execution  of  the  convey- 
ance till  after  the  appeal :  although  it  will  not  suspend  the  other 
proceedings  in  Chambers.-^"     Where,  also,  a  bill  for  siJecific  per- 


1  Rowle}'  V.  Adams,  9  Beav.  348;  Smith 
V.  Earl  of  Kffingliam,  11  Beav.  82,  86. 

2  Dunster  v.  Mitfnrd,  cited  19  Ves.  447; 
and  see  Roberts  v.  Totty,  ib.  446 ;  see  also 
Me;ide  v.  Norbury,  4  Pn.  322. 

2  Roberts  v.  Tott}',  ubi  sup. ;  Herring  v. 
Clobery,  12  Sim.  410,  412;  Pinkett  v. 
Wright,  4  Hare,  160. 

■*  How  far  an  appeal  shall  operate  as  a 
stay  of  proceedings  i:i  Equity  is  a  matter 
regulated  in  a  ijreat  degree  by,  ami  is  very 
much  within,  the  discretion  of  the  Court 
of  Chancery.  Ringgold's  Ca*e,  1  Bland, 
15;  Messonier  v.  Kauman,  3  John.  Ch.66; 
Barrow  v.  Rhinelander,  ib.  123;  Riggs  v. 
Murrnv,  ib.  160;  Schenck  v.  Conover,  2 
Beasley  (N.  J),  31,  32;  see  Green  v. 
Winter,  1  John.  Ch.  80,  81.  And  the 
Court  may,  notwiihstanding  the  appeal, 
allow  the  party  to  proceed  to  enforce  his 
decree.  Messonicr  v.  Kauman,  3  John. 
Ch  66;  Harrow  v.  Rhinelander,  i6.  123; 
Riggs  u.  Jlurrav,  26.  160;  Green  «.  Winter, 
1  John.  Ch.  80,' 81. 

5  Wood  V.  Milner,  1  J.  &  W.  636;  King 
of  Spain  v.  Macliado,  4  Russ.  560;  see, 
however,  the  judgment  of  Lord  Lynd- 
hurst,  in  Garcias  v.  Kicardo,  1  Phil.  498 ; 


and  see   S.   C  14  Sim.  528;  Walburn  v. 
Ingilby,  1  M.  &  K.  61,  79,  81. 

6  See  Wood  1;.  Griffith,  19  Ves.  550; 
Way  V.  F03-,  18  Ves.  452;  Powell  v.  Hop- 
son,  12  La.  An.  615 ;  Johnston  v.  Johnston, 
13  La.  An.  581. 

7  Walburn  v.  Ingilby,  1  M.  &  K.  61, 
84;  but  see  Gallowav  «  Mayor ofLondon, 
11  Jur.  M.  S.  537;  13  W.  R.  933,  L.  JJ.; 
3  De  G.  &  S.  59;  infra,  p.  1469,  n.  (3). 

8  Nerot  V.  Bnrnand.  2  Russ.  56 ;  Kowley 
V.  Adams,  9  Beav.  348;  Schencls  i;.  Con- 
over,  2  Beasley  (N.  J.),  31,  33. 

"  Nerot  V.  Burnand,  ubi  sup. 
10  Gwj-nn  V.  Lethbridge,  14  Ves.  585. 
In  Massachusetts,  if  an  appeal  is  taken 
from  a  final  decree,  the  Justice,  by  whom 
such  decree  was  made,  may  make  such 
orders  for  the  appointment  of  receivers, 
and  of  injunction  or  prohibition,  or  for 
continuing  the  same  in  force,  as  are  need- 
ful for  the  protection  of  the  rights  of  par- 
ties, until  the  a|ipeal  is  heard  hy  the  full 
Court;  subject,  however,  to  be  modified 
or  annulled,  b\'  the  order  of  that  Court  on 
motion,  after  the  appeal  is  taken.  Geul. 
Sts.  c.  113,  §  9. 
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formance  of  an  agreement  for  a  lease  had  been  dismissed,  an  action 
of  ejectment  was  stayed  on  terms  during  the  jDcndency  of  an 
appeal  to  the  House  of  Lords.-^  It  seems,  however,  that  it  is  the 
duty  of  the  Court  to  exercise  its  discretion  according  to  the  cir- 
cumst:inces  of  each  particular  case ;  and  that  no  general  rule  can 
be  laid  down  upon  the  subject.^ 

Where  a  bill  seeking  an  injunction  has  been  dismissed  at  the 
hearing,  the  Court  of  Chancery  lias  no  jurisdiction  to  make  any 
order  binding  on  the  defendant,  during  the  pendency  of  the  plain- 
tiif' s  appeal  to  tlie  House  of  Lords ;  and  if  the  plaintiff  intends  to 
appeal  to  that  House,  he  should  apply  to  have  the  order  dismissing 
the  bill  so  framed  as  to  maintain  the  jurisdiction  of  the  Court, 
pending  the  appeal.'' 

Although  the  effect  of  an  order  was  to  remove  a  stop  placed 
on  a  large  sum  of  money,  which  had  been  impo^^nded  in  the  Court 
of  Common  Pleas,  and  to  enable  the  defendant  to  obtain  uncon- 
trolled possession  of  the  fund.  Lord  Brougham  refused  to  suspend 
the  operation  of  the  order  till  the  hearing  of  the  appeal.*  In 
commenting  on  that  decision,  in  a  later  case,'^  his  Lordshi])  ob- 
served, that,  if  the  application  were  granted,  it  would  really 
amount  to  deciding  the  matter  the  other  Avay.  "It  Avould  be 
all  which  the  party  opposing  had  contended  for :  it  Avould  give  him 
the  very  stop  upon  the  fund  for  which  he  had  in  vain  been  strug- 
gling, and  expose  his  adversary  to  the  delay  against  which  he 
had  successfully  striven  :  it  Avould  be  a  reversal  of  the  decision, 
under  the  form  of  staying  execution." 

The  Court,  also,  has  refused  to  suspend  the  distribution  of  a 
fund  by  a  trustee  for  charitable  purposes,  pending  an  appeal, 
unless  there  is  something,  as  to  pecuniary  means,  in  the  situa- 
tion of  the  party  who  has  to  make  the  distribution  which  author- 
izes an  inference  that,  if  he  should  thereafter  be  found  to  have 
made  a  wrong  distribution,  he  would  not  be  able  to  furnish  the 
means  of  setting  it  right.*^  So  also,  where  a  legacy  was  or- 
dered  to  be   paid    out  of   Court,   and   the  decree  was  apjiealed 


Ch.  XXXII. 

§1- 


Where  in- 
junction bill 
is  dismissed, 
generally,  by 
the  Court  of 
Appeal,  that 
Court  has  no 
jurisdiction  to 
stay  proceed- 
ings, pending 
appeal  to 
House  of 
Lords. 

Operation  of 
order  not  sus- 
pended, 
where  so 
doing  would 
be  a  decision 
of  the  ques- 
tion. 


Distribution 
of  fund  not 
stayed,  un- 
less its 
restoration 
doubtful.     ' 


1  Price  V.  Snlusbury,  11  W.  R.  1014, 
M.  K. ;  but  see  Wilson  v.  West  Hartlepool 
Railway  Co.  (No.  2),  34  Beav.  414,  where 
suspension  of  the  decree  was  refused;  the 
purchaser  consenting  to  allow  notice  of  the 
appeal  to  be  indnrseil  on  the  coiive3'ance. 
Suspension  ordered,  where  appeal  from  an 
identical  c  ise  was  pending.  Scholey  v. 
Central  Hallway  of  Venezuela,  14  W.  11. 
786,  M.  \i. 

2  Mavor,  &c.,  of  Gloucester  v.  Wood,  3 
Hare,  131,  153;  1  Fhil.  493,  495;  see  also 
M'Gregir?;.  lupham,  4  Hare,  102;  Attor- 
ney-General V.  Monro,  12  Jur.  318,  L.  C. ; 
Prendergast  v.  Lusliington,  ib.  385,  L.  C; 
Swifc  V.   Grazebrook,  3  M'N.  &    G.    6; 


Stninton  v.  Chad  wick,  ib  343;  Portnrling- 
ton  V.  Damer,  11  W.  K.  869,  V.  C.  K. ;  12 
id.  391,  L.  C.;  Finch  v.  Shaw,  20  Beav. 
555 ;  Bauer  v.  Mitfoi  d,  9  W.  K.  135,  V.  C. 
K. ;  Lord  v.  Colvin,  1  Dr.  &  Sm.  475;  De 
Mattos  V.  Gibson,  1  J.  &  H.  79,  80;  Pick- 
ering V.  Cape  Town  Railway'  Co.,  1  W. 
N.  119,  L.  C. 

3  Galloway  v.  Mayor,  &c.,  of  London, 
ubi  sup. ;  and  see  Oddie  v.  Woodford,  3 
M.  &  C.  584,  625. 

4  King  of  Spain  v.  Machado,  cited  1 
M.  &  K.  85,  n. 

5  Walburn  v.  Ingilby,  1  M.  &  K.  61, 
84. 

6  Waldo  V.  Caley,  16  Ves.  206,  215. 
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from,  the  Court  allowed  it  to  be  paid  out,  notwithstanding  the 
appeal.^ 

Where,  however,  the  circumstances  make  it  expedient,  the  Court 
may  require  a  party  entitled  to  receive  a  sum  of  money  or  costs,  to 
give  security  for  the  rej^ayment,  if  the  decree  should  be  reversed.-^ 

In  like  manner,  where  a  decree  was  obtained  by  an  equitable 
mortgagee,  for  the  payment  of  principal,  interest,  and  costs, 
Avithin  a  fixed  time,  in  default  of  Avhicli  the  estate  was  to  be 
sold,  the  Court  refused  to  suspend  the  execution  of  the  decree ; 
but  gave  six  months,  on  the  defendant's  bringing  the  money  into 
Court,  consenting  to  a  receiver,  and  paying  the  interest  and 
costs  :  the  plaintiiF  undertaking  to  repay,  if  the  decree  should  be 
reversed.^ 

The  Court  will  never  suspend  proceedings  under  the  decree,  on 
the  mere  ground  that,  if  they  are  prosecuted,  the  parties  will,  if 
the  decree  is  reversed,  be  put  to  unnecessary  expense.^  Thus,  it 
is  not  the  habit  of  the  Court  to  suspend  the  taking  of  an  account.'* 
Nor  will  it  suspend  the  proceedings  under  a  decree  directing  the 
specific  performance  of  a  contract :  at  least,  it  Avill  not  go  further 
than  to  direct  the  execution  of  the  conveyance  to  be  stayed.^ 

Every  application  to  stay  proceedings,  upon  a  decree  or  order 
which  is  appealed  from,  must  be  made  first  to  the  Judge  Avho  pro- 
nounced the  decree  or  order.®  It  is  conceived,  however,  that  in 
cases  of  appeals  to  the  House  of  Lords,  the  party  may  still,  as 
formerly,  apply  for  a  stay  of  proceedings  against  the  decree  so 
appealed  from,  either  to  that  House,  or  to  the  Court  below.'' 


1  Way  V.  Foy,  18  Ves.  452;  and  see 
Suisse  V.  Lord  Lowther,  2  Hare,  438;  Swift 
V.  Grazebrook,  3  M'N.  «&  G.  6;  Gibbs  v. 
Daniel,  9  Jur.  N.  S.  632;  11  W.  R.  653, 
L.  JJ. ;  Taylor  v.  Midland  Railway  Com- 
panj',  30  Beav.  219 ;  Monypenny  v.  Mony- 
penny,  8  W.  R.  430,  V.  C.  W. ;  Ralli  v. 
Universal  Marine  Assurance  Company,  10 
W.  R.  327,  L.  JJ.;  Lord  v.  Colvin,  1  Dr. 
&  Sm.  475 ;  Jlackintosh  v.  Great  Western 
Railway  Company,  11  Jur.  N.  S.  705;  13 
W.  R.  1029,  L.  JJ.;  Barnes  v.  Fewkes,  L. 
R.  1  Eq.  392,  V.  C.  W. ;  Bourne  v.  Brick- 
ton,  1  W.  N.  243,  V.  G.  K.;  City  Bank  v. 
Bangs,  4  Paige,  285;  Amer.  Ins.  Co.  v. 
Oakley,  9  Paige,  496. 

2  Monkhouse  v.  Corporation  of  Bedford, 
17  Ves.  380 ;  and  see  ante,  pp.  999, 1000.  In 
a  case  where  there  were  several  mortgages 
to  a  large  amount,  which  were  undisputed, 
and  of  subsequent  judgments,  some  of 
which  were  in  controversy,  the  Court  re- 
fused, on  the  application  of  the  mortgagor, 
to  stay  proceedings  on  the  execution  under 
the  decree  of  foreclosure;  but  proposed  to 
order,  if  requested,  that  the  surplus  money 
arising  from  the  proceeds  of  the  sale  under 
the  decree  of  foreclosure,  after  satisfying 
the  mortgage  debts,  should  be  brought 


into  Court  to  abide  the  result  of  the  contro- 
versy respecting  the  judgments.  Schenck 
V.  Conover,  2  Bea^ley  (N.  J.),  31. 

3  The  appellant,  however,  upon  a  pe- 
tition of  rehearing,  is  always  required  to 
give  an  undertaking  to  pay  such  costs,  as 
the  Court  sliall  award,  in  I'espect  of  any 
proceedings  had  since  the  decree  or  order. 
Price  v.Dewhurst,  4  M.  &  C.  282;  Seton, 
1158;  and  see  Corporation  of  Gloucester 
V.  Wood,  1  Piiil.  493,  497;  9  Jur.  673. 

4  Nerot  V.  BurnanH,  2  Russ.  56,  58. 

5  Gwynn  v.  Lethbridge,  14  Ves.  585. 

6  Ord.  VI.  12.  Before  this  order,  the 
application  could  only  be  made  to  the 
Appellate  Court.  Macnaghten  v.  Boehm, 
1  J.  &  W.  48;  see  also  Iluguenin  v.  Base- 
lev,  15  Ves.  180;  Gwynn  v.  Lethbridge, 
uhi  sup.  It  is  presumed  thit  the  order 
applies  to  the  office,  and  not  to  the  person 
of  the  Judge.  See  ante,  p.  398;  and  see 
Reece  v.  Reece,  1  M.  &  C.  372. 

7  Huguenin  v.  Baselev,  ubi  sup.  ;  and 
Ord.  ofH.  L.,  12  Aug.,  1807,  cited  15  Ves. 
184;  but  the  House  will  not,  in  general, 
entertain  the  application,  until  it  has  been 
made  to  the  Court  below.  Macq.  H.  L. 
Prac.  236. 
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An  aiiplication  of  this  nature  is  made  by  motion,  of  which 
notice  must  be  given ;  ^  and  it  seems  that,  according  to  the  course  of 
the  Court,  the  applicant  must  pay  the  costs  of  the  application.- 

If  the  order  appealed  against  is  one  which  directs  the  transfer 
of  stock,  or  payment  of  money,  out  of  Court,  and  it  is  wished 
to  prevent  the  transfer  or  payment  being  made  pending  the  ap- 
peal, immediate  notice  of  the  appeal  should  be  given  to  the 
Accountant-General :  who,  upon  such  notice,  will  be  justified  in 
delaying  to  comply  with  the  order  till  there  has  been  time  for  the 
appellant  to  make  a  special  application  to  the  Court  for  a  stay  of 
proceedings.^ 
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Section  II.  —  Rehearings  and  Appeals  in  the  Court  of  Chancery. 


Until  recently,  rehearings  in  the  Court  of  Chancery  were,  neces- 
sarily, either  before  the  same  Judge,  or  before  the  Lord  Chancellor ; 
but  now,  the  Lord  Chancellor,  and  the  Lords  Justices  of  the  Court 
of  Appeal  in  Chancery,  constitute  the  Appellate  Court.*  It  is  not, 
however,  necessary  that  the  Lord  Chancellor  should  sit  together 
with  the  Lords  Justices;  but  all  the  jurisdiction,  powers,  and 
authorities  of  the  Court  of  Appeal  may  be  exercised,  either  by  one 
only  of  the  Lords  Justices  and  the  Lord  Chancellor,  sitting  together, 
or  by  both  Lords  Justices  sitting  apart  from  the  Lord  Chancellor, 
either  in  his  absence  or  during  the  same  time  as  he  is  sitting ;  and 
the  Lord  Chancellor  may  also,  by  himself,  exercise  all  the  jurisdic- 
tion, powers,  and  authorities  he  formerly  had.^  Since  the  creation 
of  this  Court,  ai)peals  are  usually  marked  for  hearing  before  the 
Lords  Justices  :  unless  appointed  to  be  heard  before  the  Lord 
Chancellor,  or  the  full  Court.*^ 

An  appeal  lies  from  the  decision  of  this  Court  to  the  House  of 
Lords,  in  the  cases  in  which  the  like  decision  of  the  Lord  Chan- 
cellor would  have  been  subject  to  appeal.'^ 

The  decision  of  the  majority  of  the  Judges  of  the  Court  of 
Appeal  is  taken  and  deemed  to  be  the  decision  of  the  Court ;  and 
if  the  Judges  of  the  Court  are  equally  divided  in  opinion,  the 
decree  or  order  appealed  fi-om  is  taken  and  deemed  to  be  affinned.* 


Court  of  Ap- 
peal in  Chan- 
cery :  how 
constituted. 


1  For  form  of  notice,  see  Vol.  HI. 

2  Lady  Tophani  v.  Duke  of  Portland,  1 
De  G.,  J.  &  S.  603;  Waldo  v.  Caley,  16 
Ves.  206,  212,215;  Willan  n.  Willan,  ?6. 
216,  218;  see,  however,  Earl  of  Siirews- 
bury  V.  '1  rappes,  2  De  G.,  F.  &  J.  172. 

3  Ferguson  v.  Tadmau,  1  R.  &  M.  331. 
*  14&15  Vic.  c.  83,  §  1. 

5  14  &  15  Vic.  c.  83,  §  1.  The  Court  of 
Appeal  may  call  to  its  assistance,  if  neces- 
sary, one  or  more  of  the  Common  Law 


Judges;  ib.  §  8,  as  to  which,  see  ante, 
p.  884. 

6  Seton,  1153.  The  sittings  of  the  Court 
of  Appeal  are  regulated  by  the  Lord 
Chancellor.  See  14  &  15  Vic.  c.  83,  §  12. 
For  circumstances  under  which  appeal 
may  be  transferred  from  the  Lord  Ohan- 
cclfor  to  the  Lords  Justices,  and  vice  versa, 
and  mode  of  making  application,  see  Wil- 
liams V.  Glenton,  14  W.  E.  89  L.  C 

V  Jb.  §  10. 

8  lb.  §  9. 
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It  appears  that,  when  once  a  case  has  been  decided  by  the  Court 
of  Appeal,  liowever  constituted,  it  will  not  be  reheard  before  the 
same  Court  in  another  form  ;  but,  when  no  decision  has  been  given, 
a  rehearing  before  the  full  Court  may  be  obtained.^ 

If  a  i^arty  is  dissatisfied  with  a  decree  or  order  which  has  not 
been  enrolled,  the  proper  course,  where  it  cannot  be  rectified  in 
the  manner  already  pointed  out,^  is  to  apply,  by  petition,  for  a  re- 
hearing.^ This  he  may  do,  Avhether  the  decree  or  order  is  made 
upon  the  hearing  of  the  cause,  or  of  a  motion  for  decree,  or  of  a 
demurrer  or  plea,  or  upon  further  consideration,  or  ujjon  excep- 
tions. A  decretal  order  cannot,  in  fact,  be  discharged  in  any  other 
manner ;  and  where  an  attempt  was  made,  by  motion,  to  discharge 
an  order,  pronounced  by  consent  upon  further  directions,  on  the 
ground  that  the  party  had  been  surprised.  Lord  Thurlow  refused 
to  make  the  order  upon  motion :  although  he  appeared  to  think, 
that,  where  any  thing  is  inserted  in  a  decretal  order,  as  by  consent, 
to  which  the  party  has  not  consented,  there  must  be  some  way  of 
rectifying  it,  namely,  by  bill  of  review ;  but  that  it  cannot  be  done 
by  motion.^ 

The  same  rule,  also,  jirevails  where  the  order  is  made  upon  a 
l^etition  :  ^  in  which  case,  the  proper  course  is  to  apply  by  petition 
of  rehearing,  in  the  same  manner  as  upon  a  decree  or  decretal 
order. 

Orders  made  upon  motion  are  not  proper  subjects  for  a  rehear- 
ing ;  but  may  be  varied  or  discharged,  upon  application,  by  motion, 
either  to  the  Judge  who  made  the  order,  or  to  the  Court  of  Appeal. 
A  decree  or  decretal  order  made  on  motion,  such  as  an  order  in  a 
foreclosure  suit  under  the  statute,®  or  a  decree  made  on  a  motion 
for  a  decree,  cannot  be  discharged  on  motion ;  but  must  be  reheard 


1  Blann  v.  Bell,  2  De  G.,  M.  &  G.  775, 
783;  16  Jur.  1103,  1105.  The  Court  has 
no  juri-diction  to  correct  an  error  in  an 
order  of  the  Lord  Chancellor's;  Attorney- 
General  V.  Maj'or,  &c.,  of  Exeter,  22  L.  J. 
Ch.  418,  L.  J.J. 

2  Ante,  p.  1028. 

3  See  Coleman  v.  Franklin,  26  Geo.  368. 
So  Ims  as  the  decree  and  proceedings 
are  not  enmlled,  it  is  in  the  power  of 
the  Court  tn  order  a  rehearing.  But  grant- 
iug  a  rehearing  is  a  matter  of  discretion  in 
the  Court;  it  is  never  a  matter  of  right. 
The  N.  J.  Ziuc  Co  v.  The  N.  J.  Frank- 
linite  Co.,  1  McCartcr  (N.  J.),  311;  Travis 
V.  Waters,  1  .John.  Ch.  48;  Bruuiagiui  v. 
Chew,  4  C.  E.  Green  (N.  .J.),  337,  338. 

Reheaiinc;s  in  Equity  arv^  allowed  iu  the 
United  States  Courts  only  where  some 
plain  omis.'-ion  or  mistake  lias  been  made, 
or  where  something  material  to  the  decree 
is  brought  to  the  notice  of  the  Court  which 
had  been  before  overlooked.  Jenkins  v. 
Eldredge,  2  Story,  299.     "  It  has  been  the 


constant  habit  of  the  Supreme  Court  of 
the  United  States,  to  refuse  rehearings  of 
any  cause,  after  it  has  once  pronnuiiced  its 
own  judgment,  whatever  might  be  the 
conflicts  iu  the  evidence,  or  the  differences 
among  the  .ludges  themselves,  as  to  the 
merits  of  the  controversy."  Per  Story  J. 
in  Jenkins  v.  Eldredge,  3  Story,  305. 
Where  a  rehearing  is  sought  on  the  ground 
of  newly  discovered  evidence,  after  an 
interlocutory  decree,  the  Court  will  grant 
such  a  rehearing  upon  the  tiling  of  a  sup- 
plemental bill,  if  the  evidence  is  of  such  a 
nature  as  to  entitle  the  part}-  to  relief  upon 
a  bill  of  review,  or  a  supplemental  bill  in 
the  na'ure  of  a  bill  of  review,  after  a  final 
decree,  but  not  otherwise.  Baker  v.  Whit- 
ing, 1  Storv,  218;  Jenkins  v.  Eldredge, 
3  Storv,  307,  308. 

4  Anon.,  1  Ves.  J.  93. 

6  Bishop  V.  Willis,  2  Ves.  S.  113. 

6  Cadle  V.  Fowle,  1  liro.  C.  C.  515;  ante, 
p.  993. 
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on  a  petition  of  rehearing  or  appeal,  in  the  same  manner,  in  every    (""■  ^™^- 
respect,  as  in  the  case  of  a  decree  made  on  the  hearing  of  a  cause.^    v ^ / 

All  decrees  and  orders  made  under  the  provisions  of  the  Stat.  Orders  under 
13  &  14  Vic.  c.  35,2  r^^.Q  subject  to  rehearing,  appeal,  and  review,  ^.'^35. 
and  may  be  discharged  and  varied,  in  the  same  and  the  like  man- 
ner as  decrees  and  orders  of  the  Court  made  in  suits  instituted  by 
bill.« 

A  rehearing  ought  never  to  be  applied  for,  where  the  defect,  in   No  rehearing 
the  decree  or  order,  is  one  which  can  be  remedied  by  any  of  the  ^here^efect 
methods  before  pointed  out ;  *  and,  as  a  general  rule,  it  cannot  be  '^'^^y^^.^^ 
obtained  till  the  decree  or  order  has  been  passed  and  entered,  remedied. 
Thus,  in  BoUnson  v.  Taylor,^  the  Court  refused  to  allow  a  cause 
to  be  reargued,  npon  a  petition  to  alter  the  minutes;    and   the 
same  rule  was  laid  down,  by  Lord  Eldon,  in  Tayloi'  v.  Popliam,^ 
where  an  application  was  made,  whilst  the  decree  was  in  minutes, 
to  rehear  a  cause  heard  l>y  Lord  Ershine. 

A  rehearing  can  only  take  place  for  the  purpose  of  altering  the  Rehearing 
decree  upon  grounds  which  existed  at  the  time  when  the  decree  °;j'jj|JJt7p^. 
was  pronounced.     Where,  therefore,  the  object,  is  not  to  correct  istingatthe 
the  decree,  but  to  remedy  a  grievance  consequent  upon  it,  result-   -[^^j^  ^^'^^^^^^^.^ 


ing  from  circumstances  ex  post  facto ^  and  not  making  part  of  the  subsequent 
case  as  it  originally  stood,  a  rehearing  will  not  be  permitted :  in  |"^°g7™' 
such  a  case,  a  new  bill  must  be  filed.' 

Where  the  objection  to  a  decree  is  upon  matter  of  law  apparent.  Rehearing, 
or  a  mistake  in  law,  to  be  collected  from  all  the  pleadings  and  evi-  ^J|'^^J^JJ[^'5 
dence,  the  decree  not  being  signed  and  enrolled,  it  is  the  subject  mental  bill. 
of  a  rehearing ;  and  there  is  no  occasion  for  a  bill  in  the  nature  of 
a  bill  of  review ;    unless  a  supplemental  bill  is  also  necessary,  to 
introduce  new  facts :  in  which  case,  the  cause  will  come  on  to  be 
heard  upon  the  matter  of  that  supplemental  bill,  together  with  the 
rehearing  of  the  original  cause.^ 

A  cause  Avhich  has  been  heard  by  the  Master  of  the  Rolls,  or  before  what 
one  of  the  Vice-Chan cellors,  may  either  be  reheard  before  the  J^'ige- 
Judge  who  heard  it,  or  before  the  Court  of  Appeal.^     In  the  latter 

1  Ord  XXXI.  8.  V.  Barton,  8  Dc  G.,  M.  &  G.  587;  2  Jur. 

2  See  poai.  Chap.  XLTII.,  Special  Case.  N.  S.  1032.     The  fraud  of  a  mor^gagpe  in 

3  13  &  14  Vic   c.  85,  §  33.  preventiiiij  payment  of  a  mortgage,  and  in 

4  Ante,  p.  1028.  A  rehearing  of  a  bill  of  suppressing  competition  at  the  foreclosure 
foreclosure  wilU  not  be  ordered,  when  it  sale,  is  not  a  ground  for  a  petition  for  a 
appears  from  the  petition  that  anotlier  rehearing.  Hurlburtl  v.  Freelove,  8  Wis. 
decree  would   be   rendered   for  the  s.ime  537. 

amount.      Hurlburd  v.  Freelove,  8    Wis.  »  Perrv  v.   Phelips,  17   Ves.  173,    178; 

537.  Head  V.  Godlee,  Johns.  536,  579.     Petition 

5  1  "Ves.  J.  44.  of  appeal  by  some  of  several  co-phii'it'fi"*) 

6  15  Ves.  72;  and  sec  Commissioners  of  against  the  other  parties,  allowed;  the  ap- 
Charitable  Donations  v.  Hnnter,  1  Dr.  &  p.'llants  having  also  filed  a  supplemental 
W.ir.  544;  see  also  ]ie  Risca  Coal  Com-  bill.  Jopp  v.  Wood,  2  De  G.,  J.  &  S.  323; 
pany,  8  Jur.  N.  S.  900 ;  10  \V.  R  701,  L.  C.  9  Mavberv  v.   Brooking,  7  Dc  G.,  M.  6c 

7  Bowyer  v.  Bright,  13  Pri.  316;  Home  G.  673;  2  Jur.  N.  S.  76. 
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Ch.  XXXII. 


Orders  of 
course. 


Orders  made 
by  one  Judge 
for  another 
during  vaca- 
tion, can  only 
tie  reheard 
by  <  'ourt  of 
Appeal. 
Appeals  from 
orders  made 
at  Chambers. 


Muster  of  the 
Kolls,  or 
Vice-Chan- 
cellor,  cannot 
rehear  de- 
crees made 
b^'  the  others 
of  them,  or 
b}'  the  Lord 
Chancellor  or 
Lords  Jus- 
tices. 


case,  it  is  generally  termed  an  appeal,  although,  in  fact,  it  is  only  a 
rehearing ;  and  a  second  rehearing  by  the  Court  of  Appeal  may 
sometimes  be  obtained.^ 

The  Master  of  the  Rolls  and  Yice-Chancellors  respectively  may 
discharge,  reverse,  or  alter  any  order  made  on  motion  or  petition 
of  course  by  any  other  of  them,  or  by  the  Lord  Chancellor,-  or 
Lords  Justices.^  An  application  to  discharge,  reverse,  or  alter  any 
order  made  on  motion  or  petition  of  course  by  the  Lord  Chancel- 
loi-,  the  Lords  Justices,  the  Master  of  the  Rolls,  or  one  of  the 
Yice-Chancellors,  must  be  made  to  the  Judge  to  whom  sjDecial 
applications  in  the  cause  or  matter  in  which  such  order  is  made 
ought  to  be  made :  *  namely,  the  Judge  to  whose  Court  the  same  is 
attached ;  ^  but  no  order  made  by  one  Judge  for  another^  during 
vacation,  will  be  reheard,  for  the  purj^ose  of  being  discharged  or 
vai'ied,  otherwise  than  by  the  Lord  Chancellor,  or  the  Lords 
Justices.^ 

Orders  made  in  Chambers  by  the  Jtidge  in  person  are  subject  to 
appeal  by  motion ; '  but  as  we  have  seen,  the  Court  of  Appeal 
v/ill,  in  general,  decline  to  hear  appeals  directly  from  Chambers 
where  the  parties  have  not  had  an  opportunity  of  being  heard  by 
counsel.^ 

Except  as  above  stated,  the  Master  of  the  Rolls  cannot  rehear  a 
decree  or  order  of  the  Lord  Chancellor,  or  Lords  Justices,  unless 
specially  authorized  so  to  do ;  nor  of  a  Vice-Chancellor ;  ^  and, 
in  like  manner,  no  rehearing  can  take  place  before  a  Vice-Chan- 
cellor of  any  decree  or  order  made  by  the  Lord  Chancellor  or 
Lords  Justices,^"  unless  under  a  special  authority ;  ^^  nor  can  a  Vice- 
Chancellor  rehear  any  matter  in  which  an  order  or  decree  has 

been  made  by  any  other  Vice-Chancellor,  or  by  the  Master  of  the 
Rolls.i2 


1  Taylor  v.  Popham,  15  Ves.  72 ;  Fuller 
f.  Willis,  11  Jur.  233,  L.  C. 

2  13  &  14  Vic.  c.  35,  §  29. 

3  14  &  15  Vic.  c.  83,  §  5. 

4  Ord.  VI.  10. 

s  Ord.  VI.  5;  and  see  Sturgeon  v. 
Hooker,  2  Phil.  289. 

6  Ord.  VI.  11. 

"  15  &  16  Vic.  c.  80,  §§  13,  15;  Saun- 
ders V.  Druce,  3  Drew.  139;  Snowdon  v. 
Sletropolitan  Railway  Company,  1  De  G., 
J.  &  S.  408;  9  Jur.  N.  S.  588;  M'Veagh 
V.  Croall,  1  De  G.,  J.  &  S.  399,  401;  9  Jur. 
N.  S.  240. 

8  Stroughill  V.  Gulliver,  1  De  G.  &  J. 
113;  Harrison  t'.  Jlayor  of  Southampton, 
29  L.  T.  61,  L.  JJ.;  Hutchinson  v.  Swift, 
11  Jur.  N.  S.  274;  13  W.  R.  532  L.  JJ.; 
Eidgway  v.  Newstead,  4  De  G.  &  J.  15. 

9  It  has  been  said,  that  a  motion  may 
be  made  before  the  Master  of  the  Rolls,  to 
discharge  an   order,   made   by   the  Lord 


Chancellor  ex  parte,  because  only  one  side 
being  heard,  it  is  a  continuance  of  the 
same  motion.  Davy  v.  Seys,  Mos.  72.  It 
seems,  however,  that  this  is  only  in  conse- 
quence of  a  special  authority,  introduced 
into  the  order:  the  practice  of  the  Court 
being,  where  there  is  an  ex  parte  applica- 
tion to  the  Lord  Chancellor,  to  introduce 
into  the  order,  made  in  such  cases,  a  pro- 
vision that  the  otlier  party  shall  be  at 
liberty  to  applj-  to  one  of  the  other  Judges 
of  the  Court  to  varv  or  discharge  it;  see 
Lindsay  v.  Tyrrell,  24  Be*av.  124 ;  2  De  G. 
&  J.  7;  3  Jur.  N.  S.  1014. 

10  Smith  V.  Earl  of  Effingham,  10  Beav. 
589,  598. 

11  Shirley  v.  Earl  Ferrars,  5  L.  J.  (Ch.) 
N.  S.  200,  M.  R. 

12  53  Geo.  III.  c.  24,  §  2;  5  Vic.  c.  5, 
§  19;  14  &  15  Vic.  c.  4;  15  &  16  Vic.  c. 
80,  §  52  et  seq. 
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The  Court  seMom  allows  more  than  one  rehearing,  whether  the 
second  hearing  was  before  the  Judge  who  heard  the  cause  origi- 
nally, or  before  the  Lord  Chancellor  or  Lords  Justices  by  way  of 
appeal.^  It  must  not,  however,  be  understood,  that  the  power  of 
the  Court  to  direct  a  hearing  before  enrolment  is  limited  to  one 
only :  the  practice  of  doing  so  is  only  a  general,  not  an  inflexible 
rule ;  ^  and  there  are  many  cases  in  the  books  in  which  it  has  been 
departed  from  ;  ^  and  it  seems  that  there  is  no  positive  restriction 
with  regard  to  the  number  of  rehearings ;  that  the  granting  or 
refusing  of  a  hearing  is  in  the  discretion  of  the  Court ;  ^  and  that, 
according  to  the  general  course  of  practice,  one  rehearing  of  a 
case,  where  the  application  has  been  sanctioned  by  the  signature 
of  two  counsel,  in  the  manner  required  by  the  rules  of  the  Court, 
whether  before  the  Judge  who  heard  it  or  before  the  superior 
Judge  of  the  Court,  is  merely  a  matter  of  course  :  the  Court  giving 
such  credit  to  the  opinion  of  the  counsel  who  sign  the  petition  that 
the  cause  should  be  reheard,  as  to  order  it  to  be  set  down.^  This, 
however,  is  not  the  case,  after  a  cause  has  been  already  reheard 
before  the  appellate  tribunal :  in  such  a  case,  a  second  rehearing 
will  not  be  permitted,  unless  leave  has  been  previously  granted  by 
the  appellate  Judge,  upon  a  special  application  for  that  purpose;^ 
which  may  be  made  ex  parte.''  This  rule  applies,  whether  the 
decree  upon  the  first  rehearing  had  the  effect  of  overruling,  or  of 
affirming  the  original  decision  ;  and  is  now  so  well  recognized,  that, 
in  3foss  V.  Baldock^  Lord  Lyndhurst  directed  a  petition  of  appeal 
to  be  taken  off  the  file  for  irregularity,  because  it  had  been  jjre- 
sented  without  special  leave,  after  one  rehearing. 

There  can  be  no  rehearing  of  a  decree  or  order  of  the  Court, 
after  it  has  been  enrolled  ;  ^  but  till  enrolment,  it  is  not,  as  we  have 


Ch.  XXXII. 
§2. 

How  often 
permitted : 

Second  re- 
hearing not 
prohibited. 


No  positive 
restriction  a.s 
to  number 
of  rehear- 
ings; 


but  after  the 
first,  not  per- 
mitted with- 
out special 
grounds. 


Second  peti- 
tion of  appeal 
will  be  taken 
off  the  file,  if 
without 
leave. 


No  rehearing 
after  enrol- 
ment 


1  Where  there  had  been  one  rehearing, 
a  seconil  rehearnig  was  granted  before 
another  Chunceiloi",  at  the  instance  of  the 
other  party.  Land  v.  Wickham,  1  Paige, 
256. 

2  Per  Lord  Eldon,  in  Waldo  v.  Caley, 
16  Ves.  214;  see  also  Gilb.  For.  Rom.  183. 

8  Noel  V  Robinson,  1  Veni.  90,  94,  n. ; 
Eyton  r.  Eyton,  4  Bro  V.  C.  ed.  Toml. 
149;  Lady  f'alkliind  v.  Lord  Cheney,  .5  id. 
476;  llovvel  xi.  Howel,  1  Dick.  426;  Oni- 
erod  t'  Hardninn,  5  Ves.  722,  725;  Biown 
V.  Higgs,  8  Ves.  661,  562;  East  India 
Coinpanj'  v.  Boddam,  13  Ves.  421;  M»c- 
intosli  V  Townsend,  16  Vt-s.  3-30,  331; 
Blickbnrn  v.  Jrpson.2  V.  &  B.  359;  Deer- 
hurst  y  Duke  of  St.  Albans,  2  K.  &  M. 
702,  706;  Fuller  v.  Willis,  11  .lur.  233,  L. 
C;  Mayberv  %\  Br.iokinq,  7  De  G  ,  M.  & 
G.  673:  2  Jur   iN.  S.  76. 

<  Mills  V.  Banks,  3  P.  VVms.  8. 

5  Cunvngliani  i\  Ciinj-nghani,  Amb.  89, 
91;  Attorney-General  v.  Brooke,  18  Ves. 
319,  325. 


6  Byfield  V.  Provis,  3  M.  &  C.  437; 
Deerhurst  v.  Uuke  of  St.  Albans,  2  R.  & 
M.  702;  see  Wilcox  v.  Wilkinson,  1 
Murph.  11;  Overton  v.  Bigelow,  10  Yer- 
ger,  48;  Havwood  v.  Marsh,  6  Yerger,  69. 

7  Ex  parte  Be- lev,  3  M'N.  &  G.  287, 
296. 

8  1  Phil.  118. 

9  Ante,  1019 ;  Robinson  v.  Lewis,  2  Jones 
Eq.  (N.  C.)  25.  Ihere  is  no  proceeding, 
under  the  practice  in  Massachusetts,  sucli 
as  tiie  signing  and  enrolling  of  a  decree  in 
tlie  Iviglish  Court  of  Chancery;  but  what 
is  equivalent  thereto  is  the  entering  and 
recording  of  a  ilecree.  After  a  decree  has 
been  entered  and  become  a  matter  of  rec- 
ord, there  can  be  no  rehearing, on  motion 
or  petition  for  the  purpose  of  correcting 
an  alleged  error  which  iuvulves  the  merits 
of  the  case.  Clapp  v.  Thaxter,  7  Gray, 
384,  386;  Thompson  v.  Goulding,  5  Allen, 
81. 
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Ch.  XXXII. 

§2. 


Within  what 
time: 

No  appeal  or 
rehearing 
after  live 
years. 


Exception. 


Where  decree 
has  been  car- 
ried into  ex- 
ecution ; 


or  action 
tried  there- 
under. 


seen,  a  record  of  the  Court,  and  may  be  altered  upon  a  rehearing.^ 
An  enrolment  by  one  defendant,  of  a  decree  dismissing  the  plain- 
tiff's bill,  will  prevent  the  cause  being  reheard  at  the  instance  of 
another  defendant.^ 

No  appeal  from  any  decree  or  order,  or  any  rehearing  of  the 
case  on  which  such  decree  or  order  is  founded,  is  allowed,  unless 
the  same  is  set  down  for  hearing,  and  the  requisite  notice  thereof 
duly  served,  within  five  years  from  the  date  of  the  decree  or 
order  ;  ^  but  the  Lord  Chancellor  or  the  Lords  Justices  may,  where 
it  appears  under  the  peculiar  circumstances  of  the  case  to  be  just 
and  expedient,  enlarge  that  period.*  Thus,  a  rehearing  has  been 
permitted,  after  the  expiration  of  the  five  years,  where  a  declaration 
which  was  prejudicial  to  the  appellant,  and  unnecessary  for  the 
determination  of  the  question  in  the  cause,  had  been  inserted  in 
the  decree  ;  ^  and  where  there  was  a  manifest  error  in  the  decree, 
and  the  fund  was  still  in  Court,  the  Court  allowed  a  reliearing, 
although  thirty  years  had  elapsed  since  the  decree  was  pronounced.^ 
The  application  for  leave  was  made  ex  parte? 

A  rehearing  may  be  obtained,  after  the  decree  has  been  carried 
into  execution  ;  ®  and  we  have  seen  that,  after  the  trial  of  an  issue, 
the  Court  has  permitted  a  petition,  for  a  rehearing  of  the  order 
directing  an  issue,  to  come  on  for  hearing,  at  the  same  time  as  a 
motion  for  a  new  trial  of  the  issue.^  So,  also,  where  the  Court, 
by  decree,  directed  the  bill  to  be  retained,  with  liberty  to  the  plain- 
tiff to  bring  an  action,  which  he  did,  and  failed,  the  Court  permitted 


1  Antt^  p.  1019 ;  Brumagim  v.  Chew,  4  C. 
E.  Green,  337,  338;  Travis  v.  Waters,  1 
John.  Ch.  48;  Tlie  N.  J.  Zinc  Co.  v.  The 
N.  J.  Franklinite  Co.,  1  McCarter  (N.  J.), 
311. 

2  Gore  v.  Purdon,  1  Sch.  &  Lef.  234.  . 

3  In  Haywood  v.  Marsh,  6'Yerger,  69, 
it  is  held  that  a  petition  for  a  rehearing 
must,  according  to  Chancery  rules,  be  tiled 
at  the  same  term  in  which  the  decree  is 
pronounced.  Overton  v.  Bigelow,  10  Yer- 
ger,  48.  So  in  Illinois.  Delahay  v.  Jlc- 
Connel,  4  Scam.  156.  In  Vermont,  an 
application  for  a  rehearing  must  be  m;ide, 
and  notice  served  upon  the  adverse  party, 
within  twenty  dnys  from  the  rising  ot  the 
Court  which  pronounced  the  decree. 
French  v.  Chittenden,  10  Vt.  127;  see 
Jenkins  v.  Wild,  14  Wend.  539;  Ty- 
ler V.  Simmons,  6  Paige,  127;  Farley  «. 
F'arley,  7  Paige,  40;  Barclay  ij.  Bowen,  i6. 
245;  North  Amer.  Coal  Co.  v.  Dvett,  4 
Paige,  273;  Eldridge  v.  Howell,  ih.  457; 
Strike  v.  M'Donald,  2  Harr.  &  G.  191; 
Townsend  v.  Townsend,  2  Paige,  413; 
Owings  V.  Owings,  3  Gill  &  J.  1;  Smith 
V.  Smith,  1  Paige,  301;  Fulton  Bank 
V.  New  York  and  Sharon  Canal  Co., 
4  Paige,  127;  Boyd  v.  Vauderkemp,  1 
Barb.  Ch.  273. 


4  Ord.  XXX.  1 ;  see  Home  v.  Barton,  8 
De  G.,  M.  &  G.  587;  2  Jur.  N.  S.  1032; 
Storrs  V.  Benbow,  1  VV.  R.  134,  L.  C  & 
L.  JJ.;  Cookson  v.  Lee,  ih.  509,  L.  C.  & 
L.  JJ.  An  appeal  from  an  order  refusing 
an  injunction  to  restrain  a  public  company 
from  proceeding  with  their  works,  was 
held  to  be  too  late  after  the  lapse  of  one 
month.  Williiims  v.  St.  George's  Harbor 
Companv,  2  De  G.  &  J.  547. 

s  Walmsleyt;.  Foxhall,  1  De  G.,  J.  &  S. 
451. 

6  Brandon  v.  Brandon,  7  De  G.,  M.  & 
G.  365;  2  Jur.  N.  S.  981;  see  also  Alillsi;. 
Banks,  3  1*.  Wms.  1,  2;  Scarisbrick  v. 
Lord  Skelmersdale,  4  Y.  &  C.  Ex.  78, 
106;  Kelly  iJ.  Lennon,  1  Jo.  &  Lat.  305, 
333;  G Wynne  v.  Edwards,  9  Beav.  22,  34; 
Townley  v.  Hedwell,  15  Beav.  78;  Turner 
v.  Turner,  2  De  G.,  M.  &  G.  28,35;  15 
Jur.  711. 

'  Brandon  v.  Brandon,  uhi  sup.;  and 
see  Storrs  v.  Benbow,  1  W.  K.  115,  L.  G. 
&  L.  JJ. 

8  See  Peer  v.  Cookerow,  1  McCarter 
(N  J.),  361. 

9  White  V.  Lisle,  3  Swanst.  342,  351; 
Butlin  V.  Masters,  2  Phd.  290;  Parker  v. 
Morrell,  iO.  453 ;  ante,  p.  1139. 
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the  cause  to  be  reheard  :  although  it  was  objected,  that  the  plain- 
tiff, having  acted  under  the  decree  himself,  by  bringing  the  action, 
could  not  be  heard  to  dispute  the  propriety  of  it.^  But  where  a 
decree  directs  inquiries,  the  Court  will  not  be  disj^osed  to  reverse 
it,  after  the  inquiries  have  been  made.-^ 

As  long  as  a  decree  or  order  remains  unenrolled,  it  is  open  to  a 
rehearing ;  but  if  a  party  is  desirous  of  obtaining  a  rehearing,  he 
should,  to  prevent  disappointment,  immediately  that  it  is  passed 
and  entered,  enter  a  caveat  against  its  being  enrolled  ;  ^  and,  hav- 
ing done  that,  he  must  take  care  to  set  down  his  petition  for  a 
rehearing,  and  give  notice  thereof,  within  the  time  limited  for  that 
purpose  by  the  practice  of  the  Court ;  *  as,  if  he  delays  it,  and  the 
decree  is  enrolled,  he  will  be  too  late,  unless  he  can  vacate  the 
enrolment  upon  any  of  the  grounds  already  pointed  out.^ 

A  petition  for  a  rehearing  is  drawn  or  settled  by  the  junior 
counsel  of  the  apj^ellant ;  and  is  intituled  in  the  cause  or  matter. 
If  the  cause  or  matter  has  been  heard  before  the  Master  of  the 
Rolls,  and  it  is  wished  to  have  it  heard  again  before  him,  it  must 
be  addressed  to  the  Master  of  the  Rolls.  If  the  cause  was  heard 
by  a  Vice-Chancellor,  and  it  is  intended  to  have  it  reheard  by  the 
same  Judge,  the  petition  must  be  addressed  to  the  Lord  Chancellor, 
praying  that  it  may  be  reheard  by  such  Vice-Chancellor.  If  it 
has  been  heard  before  either  the  Master  of  the  Rolls  or  a  Vice- 
Chancellor,  and  the  object  is  to  appeal  from  his  decision  to  that  of 
the  Court  of  Appeal,  it  must  be  addressed  to  the  Lord  Chancellor. 

One  petition  cannot  seek  the  rehearing  of  orders  made  in  different 
suits :  though  the  parties  in  both  suits  are  the  same.® 

In  a  petition  of  rehearing  of  any  decree  or  order,  it  is  not  neces- 
sary to  state  the  proceedings  anterior  to  the  decree  or  order  ap- 
pealed from,  or  sought  to  be  reheard.''  In  a  complicated  case, 
however,  the  petition  may  contain  a  full  statement  of  the  facts, 
requisite  to  explain  the  effect  and  working  of  the  decree  which  is 
appealed  from.* 

If  the  appeal  is  from  an  order  made  on  petition,  the  petition  is 
considered  as  an  original  petition ;  and  must  contain  all  the  state- 
ments which  wei-e  properly  inserted  in  the  petition  presented  for 
hearing  in  the  Court  below.® 

If  any  order  of  the  Court  has  been  made  since  the  decree,  for 


Ch.  XXXTT. 


How  rehear- 
ing pre- 
vented. 


1  Brophy  v.  Holmes,  2  Moll.  1. 

2  Rowley  v.  Adams,  2  H.  L.  Ca.  726, 
767. 

8  See  ante,  p.  1024. 

4  Ibid. 

6  For  the  methods  of  preventing  and 
vacating  an  enrolment,  see  ante,  p.  1024  et 
sea. 

6  Bo3'S  V.  Morgan,  3  M.  &  C  661,  665. 


T  Ord.  XXXI  3.  For  cases,  as  to  proper 
statements  of  petiti'ms  before  tnis  order, 
see  Wood  v.  Griffittis,  IS  Yes.  550 ;  Nevin- 
son  V.  Stables,  4  Kuss.  210.  For  thnn>  of 
petitions,  see  Vol.  III. 

8  Lambev.  Orton,  33  L.  J.  Ch.  M,  V. 
C.  K. 

9  See  Richards  v.  Platel,  C  &  P.  79, 
84. 


Preparation 
of  petition. 

To  whom 
addressed. 


Must  not  seek 
rehearing  of 
orders  in  dif- 
ferent suits. 

Form  of 
petition. 


Where  ap- 
peal is  from 
an  order  on 
petition. 


Petition  must 
state  orders 
subsequent  to 
the  decree. 
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Irrep;ular  pe- 
tititin  may  be 
ordered  off 
the  file. 


Not  neces-  • 
sar>'  to  state 
reasons  in 
petition. 


Certificate  of 
counsel; 


generally 
acted  upon. 


the  ])nrpose  of  carrying  its  provisions  into  effect,  it  should  be  stated 
in  the  ])etition  of  rehearing  ;  and  the  circumstance  of  such  an  order 
liaving  been  made  by  consent,  will  not  prejudice  the  appellant's 
right  to  have  the  cause  reheard.^ 

Where  the  petition  is  improperly  framed,  as  where  it  makes  a 
different  case  from  that  on  which  the  decree  was  made,  or  intro- 
duces representations  which  were  not  made  in  the  Court  below,  the 
Court  Avill,  on  application  by  motion,  order  it  to  be  taken  off  the 
file,  with  costs  :  the  deposit  to  go  in  part  of  costs.^  It  seems,  how- 
ever, that  it  will,  on  such  an  occasion,  introduce  into  the  order  a 
proviso,  that  it  is  to  be  without  prejudice  to  the  appellant's  pre- 
senting another  petition  in  more  regular  form.^ 

It  is  not  necessary  that  a  petition  for  a  rehearing  should  state 
the  reasons  why  the  party  presenting  it  is  dissatisfied  with  the 
original  decree  or  order  ;  ^  but  it  usually  states,  in  a  general  man- 
ner, that  he  is  aggrieved  by  it,  or  by  part  of  it,  and  prays  that  the 
cause  may  be  reheard,  and  either  that  the  decree  may  be  reversed, 
or  that  it  may  be  altered  in  such  points  as  are  objected  to.^ 

A  certificate,  signed  by  two  counsel,  certifying,  "that  they  con- 
ceive that  the  cause  is  proper  to  be  reheard,"  must  be  annexed  to 
every  petition  for  a  rehearing.®  This  is  required,  in  order  to  guard 
against  the  abuse  of  the  right  to  appeal,  by  the  pledge  of  counsel 
that  the  case  is  fit  to  be  reheardJ  The  counsel  who  sign  the  cer- 
tificate are  usually  those  who  were  concerned  in  the  original  hearing, 
or  at  least  one  of  them ;  and  "  such  credit  is  given  by  tlie  Court 
to  their  opinion  that  the  cause  ought  to  be  reheard,  as  to  order  it 
to  be  set  down,"  as  a  matter  of  course.* 


1  Turner  v.  Turner,  2  De  G.,  M.  &  G. 
28,  36;  Wood  v.  GrMth,  19  Ves.  550. 

2  Jljid. ;  and  see  Davenport  v.  Stafford, 
9  Beav.  106,  as  to  what  costs  are  in- 
cluded. 

•    <^  \\  ood  V.  Griffirh,  wJi  sup. 

i  Giti'ard  v.  Hort,  1  Sell.  &  Lef.  398. 
But  if  it  appears  from  the  petition  for  a  re- 
hearing, tliiit  another  decree  would  be  ren- 
dered for  the  same  amount,  the  rehearing 
will  not  be  ordered.  Hurlburd  v.  Freelove, 
3  Wis.  537. 

5  It  is  irref^ular  and  an  infraction  of  the 
rule  of  the  Court  in  Florida,  to  accompany 
the  petition  wiih  a  wricten  argument  and 
the  citation  of  iuithorities.  Smith  v. 
Crooni,  7  Honda,  180. 

The  &8th  Equity  Rule  of  the  United 
States  Courts  requires,  that  every  petition 
for  a  rehearing  shall  contain  the  special 
matter  or  cause  ini  which  a  rehearing  is 
applied  for;  shall  be  signed  by  counsel; 
and  the  facts  therein  stated,  if  not  appar- 
ent on  the  record,  shall  be  \-erified  by 
the  oath  of  the  party,  or  of  some  other 
pt^rson.  No  reliearing  shall  be  gnuued 
after  the  term  at  which  the  final  decree  of 
the  Court  shall  have  been  entered  and  re- 


corded, if  an  appeal  lies  to  the  Supreme 
Court.  But  if  no  appeal  lies,  the  petition 
may  be  admitted  at  any  time  before  the 
end  of  the  next  term  oi  the  Court  in  the 
discretion  of  the  Court.  In  New  Jersey, 
the  petition  must  be  signed  bj-  t^vo  coun- 
sel, except  in  cases  submitted  without 
argument,  when  it  shall  be  sutficient  if 
sigi.ed  by  one  counsel.  Chancery  Uule 
xix.  §  1;  see  Emerson  v.  Davies,  1  Wood. 
&  M.  21,  23;  Ax  parte  Terry,  Kice  Oh.  1; 
Wiser  v.  Blachly,  2  .John.  Ch.  488. 

6  See  Buckeridge  v-  Whalle}',  8  Jur.  N. 
S.  473;  10  \V.  K.  513,  L.  C.  For  form  of 
certiflcate,  see  Vol   III. 

"  Monkhouse  v.  Corporation  of  Bedford, 
17  Ves.  380;  Ex  parte  Terry,  Rice  Ch.  1; 
Faussett  v.  Ormsby,  1  Irish  Eq.  388;  Em- 
erson V.  Davies,  1  Wood.  &  M.  22,  23.  It 
is  not  necessary  that  either  of  the  counsel 
signing  the  certificate  should  be  a  Q.  C. 

8  Per  Lord  llardwicke,  in  Cunyn;rliam 
V.  Cunyngham,  Amb.  91 ;  East  India 
Company  v.  Boddaui,  13  Ves.  423 ;  Attor- 
ney-General V.  Brooke,  18  Ves.  325;  Wil- 
cox w.  Wilcox,  1  Ired.  Ch.  36;  Cotton  v. 
Pai  ker,  1  Sm.  &  M.  Ch.  125.  The  mere 
certificate  of  counsel  has  no  such  effect 
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Where  the  property  was  very  small/  the  party  appealin<:c  a 
pauper,2  or  only  one  counsel  had  appeared  for  the  appellant  in  the 
Court  below,^  the  petition  has  been  directed  to  be  received  with 
the  signature  of  one  counsel  only ;  but  this  will  not  be  directed, 
unless  the  counsel  signing  the  petition  was  engaged  in  the  case  in 
the  Court  below.* 

But  although  the  general  practice  is,  for  the  Lord  Chancellor,  or 
Master  of  the  Rolls,  to  order  the  cause  to  be  set  down  for  rehearing, 
as  a  matter  of  course,  upon  the  certificate  of  counsel,  he  may,  if  he 
has  any  doubt  upon  the  subject,  order  the  petition  itself  to  come 
on  for  hearing,  before  he  orders  it  to  be  set  down.^ 

A  person  not  a  party  on  the  record,  though  bound  by  the  decree 
or  order  complained  of,  cannot  have  the  cause  or  application 
reheard,  without  first  obtaining  special  leave  to  present  a  petition 


ch.  xxxn. 

§2. 


In  what  case* 
signature  of 
one  counsel 
only  will  be 
sufficient. 

Court  may 
hear  the  pe- 
tition, before 
it  allows  the 
appeal  to  be 
set  down ; 


Leave  to  pre- 
sent petition 
of  rehearing. 


in  obtaining  a  rehearins  in  the  United 
States.  .Tenkins  v.  Eldredge,  3  Storv, 
299,  .304:  Emerson  v.  Davies,  1  Wood.  & 
M.  21;  Fii'ld  V.  Shieftelin,7  John.Ch.256; 
Land  «.  Wickh:im,  1  Paige,  256;  Decar- 
ters  V.  La  Fiiige,  1  Paige,  574;  P>rumas;im 
V.  Chew,  4  C.  E.  Green,  3-38;  N.  .J.  Zinc 
Co.  V.  N  J.  Franklinite  Co.,  1  McCarter 
(N.  J.),  30^,311. 

In  New  Jersey,  it  is  said  that  the  Court 
alwavs  inclines  to  gr.mt  a  rehearing  upon 
the  usual  certificate  of  counsel,  if  upon 
the  maters  stited  in  the  petition,  there  is 
apparent  gmund  fir  apprehending  that  an 
ermr  has  been  committed  or  injustice  done 
by  the  decrep,  or  if  there  is  rea-oii  for  be- 
lieving that  a  further  and  fuller  argument 
■will  shed  new  light  upcm  the  controversy 
or  advance  the  emls  of  justice.  N.J  Zinc 
Co.  V.  N.  .1.  Franklinite  Co.,  1  McCarter 
(N.  J.),  308,  311. 

1  Knowles  V.  Greenhill,  30  L.  J.  Ch. 
670,  L.  C  &  L.  JJ.;  Buckeridge  v.  "Whal- 
ley,  8  Jur.  N.  S.  473;  10  W.  R.  513, 
L.  C. 

2  Jones  v.  Gregory,  12  W.  R.  92,  L.  C. 

3  Re  Midland  Counties  Benefit  Budding 
Societ}',  10  Jur.  N.  S.  691,  L.  C;  De 
Beauv'oir  v.  Benvon,  14  W.  R.  41  L.  C. ; 
Belanev  ('.  Belanev,  1  W.  N.  265,  L.  C. 

4  Rt  Skeggs,  11  Jur.  N.  S.  274;  13  W. 
R  512  L  JJ.;  Parkinson  iJ.  Hauburv,  10 
Jur.  N.  S.  1190;  13  W.  R.  191,  L.  C.';  De 
Beauvoir  v.  Benvnn,  14  \V.  R.  41  L.  C. 

5  Fox  V.  Mackreth,  2  Cox,  158,  159. 
Rehearings  in  Equity,  after  a  decree,  are 
not  a  matter  of  right,  but  rest  in  the  sound 
discretion  nf  the  Court.  Daniel  v.  Mitcli- 
ell,  1  Story,  198;  Land  v.  Wickham.  1 
Paige,  256;"  Travis  v.  Waters,  1  John.  Ch. 
48;  Fielfi  «.  Schiefifelin,  7  id.  256;  Bruma- 
gim  V.  Chew,  4  C  E.  Green,  337;  N.  J. 
Zinc  Co.  V.  N.  J.  Franklinite  Co.,  1  Mc- 
Carter, 308.  Except  in  cases  pr  ivided  for 
b}-  the  rules  of  the  Court.  Land  v.  Wick- 
ham, 1  I'aige.  250;  Harrison  v.  Hall,  1 
Hopk.  112.  If  a  motion  for  rehearing  is 
made  for  delay,  it  will  be  refused.     Land 


V.  Wickham,  1  Paige,  256.  A  rehearing 
will  not  be  granted  on  account  of  the  iJis- 
coverv  of  new  evidence  or  new  matter; 
Mead  v.  Arms,  3  Vt.  148;  nor  bocau.se  the 
importance  of  the  testimony  has  only  been 
discovered  since  the  decision;  if  the  party 
had  it  in  his  power  to  ascertain  its  impor- 
tance before  the  hearing,  and  has  neg- 
le  ted  to  do  so,  and  obtain  the  testimony; 
altliough  the  justice  of  the  case  might  be 
promoted  by  it.  Provost  v.  Gratz,  1  Pe- 
ters C.  C  364;  see  Daniel  v.  Mitchell.  1 
Story,  198;  Hinsim  v.  Pickett,  2  Hill  Ch. 
357;"  Baker  v.  Whiting,  1  Story,  218; 
Robinson  v  Samp-on.  26  Maine,  11;  Jen- 
kins V.  Eldredge,  3  Story,  299.  A  rehear-* 
ing  will  generally  not  be  allowed  where 
the  newly  discovered  evidence  is  merely 
cumulative  upon  the  litiga'ed  facts  already 
in  issue.  Bik^r  v.  Whiting,  1  Story,  218; 
Dunham  v.  Winans.  2  Paige,  24;  Jenlons 
V.  Kldredge,  3  Story,  299,  310,  311.  Nor 
f 'r  the  purpose  of  contradic'ing  a  witness 
examined  by  the  adverse  jiarty.  Dunham 
V.  Winans,  2  Paige,  24  Nor 'to  enable  a 
party  to  release  a  witness  declared  incom- 
petent on  the  hearing,  and  to  re-e.xauiine 
him.  Ibid.  Error  of  judgment  or  mi-take 
of  law  by  counsel,  as  to  the  pertineticv  or 
force  of  evidence,  furnishes  no  ground  for 
a  rehearing.  Baker  v.  Whiting,  1  Storv, 
218;  Jenkins  v.  Eldredge,  3  Story,  299, 
316;  Dennett  V  Dennett,  4  N.  H.  535;  see 
l)ec.irters  v.  La  Farge,  1  Paige,  574.  It  is 
not  enough  on  an  application  for  a  rehear- 
ing, to  show  that  injustice  lias  been  done, 
but  it  must  be  shown  that  it  has  been 
done  under  circumstances  which  author- 
ize the  Court  to  interfere.  Wal-h  /;. 
Smvth,  3  Bland,  9. 

If  a  party  voluntarily  absents  himself 
from  the  hearing,  he  cannot  appeal  fmrn 
a  decree  rendered  in  his  absence;  and  if 
his  ab-ence  was  accidental,  his  remedy  is 
bv  a  petition  for  a  reheai  ine,  and  not  by 
an  appeal.  Townsend  v.  Smith,  1  Beasley 
(N.  J.),  350. 
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Ch.  XXXII. 

§2. 


Kcspondent 
may  apply  by 
motion  to 
have  petition 
taken  off  the 
file  for  irregu- 
larit}-. 

Petition:  how 
presented. 


Fial. 


Undertaking 
to  pay  costs 
of  prose- 
cuting de- 
cree. 


of  rehearing  or  appeal.^  The  appHcation  for  such  leave  is  made 
by  motion,^  or,  it  seems,  by  petition,^  with  notice ;  *  and  the  ap- 
plicant may  be  required  to  undertake,  by  his  counsel,  to  abide  by 
any  order  as  to  costs.^ 

The  proper  course,  where  there  is  any  irregularity  in  the  petition, 
is  for  the  respondent  to  make  a  special  application  to  the  Court, 
by  motion,  to  discharge  the  order  for  setting  down  the  petition, 
and  to  have  the  petition  taken  off  the  file  with  costs.^ 

The  certificate  annexed  to  the  petition,  having  been  duly  signed 
by  counsel,  the  petition  and  certificate  must  be  cojDied  on  brief 
paper,  and  left  with  the  secretary  of  the  Lord  Chancellor,  or  of  the 
Master  of  the  Rolls,  according  to  the  address  of  the  petition,  to- 
gether with  a  fair  copy  of  the  petition,  and  a  copy  of  the  decree  or 
order  appealed  against ; ''  and,  if  the  appeal  is  from  a  decree  in  ^ 
cause,  a  printed  copy  of  the  bill  must  also  be  left.^ 

The  fiat  upon  this  petition  usually  directs  that :  upon  the 
petitioner,  or  his  solicitor,  consenting  to  pay  such  costs  (if  any) 
as  the  Court  may  think  fit  to  award,  in  respect  of  any  proceed- 
ings had  since  the  decree  (or  order),  and  upon  depositing  201. 
with  the  Registrar  within  a  week,  the  cause  be  set  down  to  be 
reheard.® 

The  petition  having  been  answered,  the  undertaking  required 
by  the  Jiat  to  be  signed  by  the  petitioner,  or  his  solicitor,  must 
be  added  to  it,  and  signed  accordingly.^"  The  object  of  the  Court, 
in  requiring  this  undertaking,  was  discussed  before  Lord  Cotten- 
hani,  in  Price  v.  Dewhurst :  ^'  in  which  case,  it  was  contended  by 
the  counsel  for  the  respondent,  that  the  intention  of  it  is  to  create 
a  liability,  on  the  part  of  the  party  signing  it,  to  all  the  costs 
of  the  appeal ;  but  Lord  Cottenham  was  of  opinion,  that  the 
undertaking  is  required  for  the  purpose  of  reimbursing  to  the 
respondent  all  such  exjDenses  as  he  may  be  put  to,  in  prosecuting 
the  decree  or  order  appealed  against,^^  and   that  it  extends  and 


_l  Sefon,  1154;  Paterson  v.  Scott,  cited 
ibid. ;  Gwynne  ».  Edwards,  9  Beav.  22, 
34;  Berry  v.  Attorney-General,  2  M'N.  & 
G.  16 ;  Jopp  V.  Wood,  33  Beav.  372 ;  23 
Jan.,  1864,  Reg.  Lib.  A.  183;  (tnie,p.  1460; 
Parmiter  v.  Parmiter,  3  De  G.,  F.  «&  J. 
461. 

2  Gwynne  v.  Edwards,  and  Jopp.  v. 
Wood,  vbi  sup. 

3  See  Berry  v.  Attorney-  General,  -ubi 
sup. 

*  For  form  of  notice  of  motion,  see  Vol. 
III. 

6  Jopp  V.  Wood,  vbi  sup. 

6  Wood  V.  (iriffitb,  19  Ves.  550;  and 
Berry  v.  Attorney-Genenil,  vhi  sup.  ;  see 
also  Gwynne  v.  Edwards,  ubi  sup.  For 
form  of  notice  of  motion,  see  Vol.  III. 

'  In  New  Jersey,  a  copy  of  every  peti- 
tion for  a  rehearing  shall  be  served  on  the 


opposite  party,  with  a  notice  of  presenting 
the  s;ime.  CJhancery  Rule  111,  2  McCar- 
ter,  535.  Notice  mu«t  be  given  in  Ver- 
mont.    French  v.  Chittenden,  10  Vt.  127. 

«  Ord.  XXXI.  6.  A  fee  of  20«.  higher 
scale,  and  5s.  lower  scale,  is  payable  in  a 
fee-fund  stamp  impressed  on  or  affixed  to 
the  first  p:ige  of  the  original  petition. 
Regul.  to  Ord.  Sched.  4. 

a  See  Seton,  1158. 

1"  Ord.  III.  1.  Where  the  nnderfnking 
is  signed  by  the  pnrty,  bis  solicitor  should 
attest  his  signnture.  For  form  of  under- 
taking, see  Vol.  III. 

11  4  M.  &  C.  282. 

12  An  appe;d  granted  becomes  a  nullity 
upon  a  failure  to  give  the  iippeal  bond  as 
required.  Wickliffe  v.  Clav,  1  Dana,  589. 
The  execution  of  tbe  decree  will  not  be 
stayed,  if  no  bond  be  given.    Bryson  v. 
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applies  only  to  such  costs  as  may  have  been  incurred  in  the  prose-    Ch.  XXXH. 
cution  of  the  decree.^  v.^ y — / 

The  undertaking  having  been  signed  by  the  petitioner,  or  his  Order  to  set 
solicitor,  the  next  step  is  to  obtain  an  order  to  set  down  the  °^°" 
appeal  for  hearing.  For  this  purpose,  if  the  petition  has  been 
presented  to  the  Lord  Chancellor,  the  petition,  with  the  under- 
taking annexed,  must  be  taken  to  the  order  of  course  clerk  in  the 
Registrars'  office  :  who,  upon  payment  of  the  deposit^  (if  any),  will 
file  the  petition,  and  draw  up  the  order :  which  must  be  passed 
and  entered  in  the  usual  way.  If  the  petition  has  been  pre- 
sented to  the  Master  of  the  Rolls,  the  order  will  be  drawn 
up  and  entered  by  his  under  secretary,  on  the  petition  and  under- 
taking being  left  with  him,  and  on  the  deposit,  if  any,  being 
paid.^  The  order  is  dated  on  the  day  on  which  the  i^etition  is 
answered.* 

It  is  to  be  observed,  that,  by  the  form  of  the  Jiat,  the  deposit  Payment  of 
is  to  be  paid  within  a  week  after  the  date  of  the  Jiat.  This  direc-  ^^°^' ' 
tion  must  be  complied  with ;  and  if,  from  any  circumstance  over 
which  the  appellant  has  no  control,  such  as  its  being  vacation 
time,  or  the  absence  of  the  Lord  Chancellor  from  Loudon,  this 
cannot  be  done,  the  Lord  Chancellor's  secretary  will  alter  the  date 
of  the  Jiat,  to  meet  the  emergency  of  the  case.  If  the  appellant 
does  not  comply  with  the  conditions  of  the  ^fiat,  the  other  party 
may  proceed  to  enrol  the  decree.  Where,  however,  the  delay  was 
occasioned  by  circumstances  beyond  the  control  of  the  appellant, 
the  enrolment  was  vacated.^ 

The  deposit,  in   every  case,  is  paid  by  the    appellant   to  the  In  what  cases 
Senior  Registrar;  but  a  deposit  is  only  required  where  the  ap-  '"^q^^''^'^- 
peal  is  from  a  decree  or  order  made  on  the  original  hearing  of  a 

Petty,  1  Bland,  183.     It  is  not  necessary  462;   Syme  v.  Johnson,  3  Call,  523;  Van 

that  an  appeal  bond  should  be  conforma-  Wezel  v.  Van  Wezel,  3  Paige,  38;  Greg- 

ble  in  all   respects  to  the  statute,  but  only  orv  w.  Dodge,  t6.  90 ;  Studwell  v.  Palmer, 

that  it  be  sufficient  in  substance,  so  as  to  5  Paige,  57.    Where  there  are  two  di^tinct 

secure  to  the  party,  for  who^e  benefit  it  is  orders   in  the  same  cause,  they  may  be 

given,  all  his  riiihts.     Foster  v.  Tyler,  7  both  included  in  one  notice  of  uppeal  and 

Paige,  48.      Where  a  suit  was  against  one  in  the  same  bond;  provided  the  penalty  is 

as  executor,  and  in  his  own  right  as  lega-  sufficiently  large,  and  the  condirion  broad 

tee,  and  a  decree  was  made  against  him  enough  to  secure  the  payment  of  the  whole 

personally,  he  was  required,  on  appealing,  amount  required  to  be  secured  on  both  ap- 

to  give  a  bond  with   surety.     Erskine  v.  pe:ds.     Tyler  v.   Simmons';  6   I'aige,  127; 

Henry,    7    Leigh,   378;    see  Shearmnn  v.  see  Gregory  v.  Dodge,  3  Paige,  90. 

Christian,  1  Rand.  73;  Wilson  v.  Wilson,  1  Price  'v.    Dewhurst,  4  M.  &  C.   282; 

1  Hen.  &  M.  15;  Sadler  v.  Green,  il).  36.  see  Terry  v.  Stukeley,  3  Yerger,  506.     Jn 

For  otlier  decisions  upon    appeal    bonds,  Andrews  v.   Scotton,  2  Bland,  629,  it  was 

their  form,  effect,  &c.,  see  Clark  v.  Clark,  held,  that  an  appeal  bond,  on  the  decree 

7  Paige,  607;  Ridabock  v.  Levy,  8  Paige,  being  affirmed,  becomes  thereby  an  addi- 

197;    Tyler  v.    Simmon.s,    6    Paige,    127;  tioiial  security  for  the  debt. 

Foster  v.  Tyler,  7  Paige,  48 ;  North  Amer.  2  gge  Consequa  v.  Fanning,  3  John.  Ch. 

Coal  Co.  v."Dyett,  4  Paige,  273 ;  Citv  Bank  365. 

V.  Bangs,  ib.  285;  Potter  v.  Baker,  "ii.  290;  3  Reg.  Regul.  15  March,  1860,  rr.  1,12. 

Rogers  v.    Paterson,  ib.  450;  Eidridge  v.  *  For  form  of  order,  see  Seton,  1158. 

Howell,   ib.   457;    Bracton    v.    Morris,    1  ^  Richards  v.  Wood,  2  M.   &   K.   621; 

Wash.  381;  Brown  v.   Mathews,  1  Rand.  and  see  ante,  1025  et  seq. 
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Ch.  XXXII. 

§2. 


Payment  of 
deposit:  by 
whom  made. 


Repayment  of 
deposit  to 
respondent, 
in  part  of 
costs  of  ap- 
peal. 

Repayment 
to  appellant, 
where  appeal 
dismissed 
without  costs. 
Deposit  dis- 
pensed with, 
where  appeal 
tn  fhrma 
pauperis,  on 
special  cer- 
tificate, and 
order. 


Appeals  in 
fiirma  pau- 
peris by 
married 


cause,  or  on  further  consideration.^  If  the  appeal  is  from  an 
order  made  on  a  j^etition,  no  deposit  is  necessary :  the  petition 
being  considered  as  an  original  petition.'^  Where  there  is  an 
original  and  supplemental  cause,  or  two  supplemental  causes,  they 
are  considered  as  one,  and  the  payment  of  one  deposit  only  is 
necessary.^ 

The  Senior  Registrar,  once  in  every  three  months,  pays  all  sums 
received  by  him  as  deposits  into  the  Bank  of  England,  to  the 
credit  of  the  Accountant-General  of  the  Court,  "the  ap])eal  deposit 
account ; "  and  the  moneys,  from  time  to  time  standing  to  such, 
account,  will  be  paid  and  applied,  as  the  Court  orders  or  directs, 
by  the  Accouhtant-General,  out  of  any  sum  of  cash  which,  at  the 
time  of  payment,  may  be  in  the  Bank  to  his  credit,  on  that  account, 
to  the  person  to  whom  such  deposit  or  portion  of  deposit  is  ordei-ed 
to  be  paid,  or  to  his  solicitor,  to  be  named  in  such  order :  whose 
receipt,  in  such  latter  case,  will  be  a  sufficient  discharge  for  the 
same.* 

The  deposit  will  be  paid  to  the  opposite  party,  when  the  decree 
or  order  is  not  varied  in  any  material  point,  together  with  the 
further  taxed  costs  occasioned  by  the  appeal  or  rehearing,  unless 
the  Court  otherwise  directs.^ 

Where  an  appeal  is  dismissed  without  costs,  the  deposit  will 
be  returned,  unless  the  Court  makes  a  special  order  to  the  con- 
trary.® 

An  appeal  may  be  allowed  in  forma  pauperis^  and  without 
making  any  deposit;*  but  the  ordinary  certificate  of  counsel  is 
not  sufficient :  it  should  state  special  reasons  why  the  appeal  is 
proper.^  If  the  appellant  has  not  prosecuted  the  cause  in  the 
Court  below  as  a  pauper,  an  order  to  appeal  in  forma  pauperis^ 
which  can  only  be  made  by  the  Lord  Chancellor  or  Lords  Justices, 
is  necessary,^" 

A  married  woman  appealing  in  forma  paup>eris  prosecutes  the 
appeal,  without  a  next  friend."     A  married   woman  allowed  to 


1  Ord.  XXXI.  4,  5;  15  &  16  Vic.  c.  87, 
§41. 

2  Richards  v.  Platel,  C.  &  P.  79,  84; 
Seton,  1156.  The  petition  must,  however, 
be  sio;ned  and  certified  by  two  counsel  as 
if  from  a  decree.  Dsivis  v.  Gray,  12  Jan., 
1849,  cited  Seton,  1156. 

8  Cowper  V.  Scott,  1  Eden,  17. 

4  15  &  18  Vic.  c.  87,  §  41;  Ord.  XXXI. 
5.  As  to  the^e  deposits,  see  Rep.  Clian. 
Funds  Com.  (1864)  p.  xlv. 

s  Ord.  XXXI.  4. 

6  Dell  V.  Bailow,  2  R.  &  M.  686;  Rat- 
tenbury  v.  Fcnton,  C.  P.  Coop.  t.  Brough. 
60,  64.  Where  the  appeal  is  conipromi-ed, 
the  deposit  will  be  returned  on  motion  of 
the  appellant  witli  notice,  or  on  motion  of 


course  by  consent  of  the  respondent.  Or- 
der to  stay  repayment  of  deposit  refused, 
where  the  appellant  hud  been  by  the  orig- 
inal decree  ordered  to  pay  costs.  Martyr 
V.  Lawrence,  2  De  G.,  J.  &  S.  347. 

7  Bland  v.  Lamb.  2  J.  &  VV.  403. 

8  Bradberry  v.  Brooke,  4  W.  R.  699,  L. 
JJ.;  Dreniian  v  Andrew,  L.  R.  1  Ch.  Ap. 
300,  L.  C. 

9  Giimwood  v.  Shave,  5  W.  R.  482,  L. 
C;  Seton,  1156. 

10  Clarke  v.  Wyburn,  12  Jur.  167,  L.  C ; 
Seton,  1271.  For  form  of  order,  see  ib. 
No.  7;  and  for  form  of  motion  pai)er,  see 
Vol.  III. 

11  Crouch  V.  Waller,  4  De  G.  &  J.  43 ; 
5  Jur.  N.  S.  326;  ante,  pp.  37,  38,  111. 
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defend  an  appeal  m  forma  paufperis^  on  its  dismissal  obtained 
dives  costs.^ 

An  infant  may  also,  it  seems,  appeal  in  forma  pauperis  ;  but  a 
next  friend  is  required.^ 

All  petitions  for  a  rehearing,  and  petitions  of  appeal,  are  set 
down  by  the  order  of  course  clerk  in  the  Registrars'  office,  on  tlie 
same  day  the  order  to  set  down  the  same  is  produced  to  or  left 
with  him,^ 

All  petitions  of  appeal  or  rehearing  are  marked  in  the  cause- 
book  as  not  to  be  in  the  paper  for  hearing  before  the  expiration  of 
six  clear  days  from  the  day  of  setting  down.* 

The  order  for  setting  down  the  appeal  having  been  passed  and 
entered,  must  be  ser\'ed  upon  all  the  solicitors  of  the  other  parties 
to  the  suit  (at  least  all  those  whose  interest  is  affected  by  the  ap- 
peal) in  the  usual  way.^  If  service  is  made  on  a  solicitor  who  has 
appeared  for  two  parties,  it  must  be  stated  for  which  party  the 
service  is  intended,  unless  it  is  intended  for  both.® 

Tlie  petition  itself  is  not  served  upon  the  parties;  but  they  may 
obtain  copies  from  the  appellant's  solicitor,  on  a  written  application 
for  that  purpose,  and  undertaking  to  pay  the  proper  charges  ; ''  or, 
if  such  copy  be  refused,  or  not  furnished  within  forty-eight  hours, 
the  parties  may  procure  office  copies  from  the  stationer  in  the 
Registrars'  office.^ 

It  is  said,  that  if  tlie  order  is  served  so  as  to  give  two  days' 
notice  of  the  rehearing  it  will  be  sufficient ;  but  it  is  advisable  to 
serve  the  order  as  soon  as  possible."  The  order  for  setting  down 
the  appeal  must  be  served,  and  the  appeal  set  down  and  notified, 
to  prevent  the  enrolment  of  the  decree.-^^ 

After  a  petition  for  a  rehearing  or  of  appeal  has  been  pi-esented, 
it  may  be  withdrawn,  on  application  by  motion  or  petition :  pro- 
vided it  is  consented  to  by  the  respondent."  If  not  consented  to, 
it  cannot  be  withdrawn,  but  must  come  on  in  its  course.  The  con- 
sent of  the  resi)ondent  is  not,  however,  required  if  the  application 
is  made  before  service  of  the  order  to  set  down  the  appeal. 

If,  when  the  rehearing  is  called  on,  the  ajipellant  does  not  ap- 
pear, his  petition  will,  upon  reading  an  affidavit  of  service  of  the 


Ch.  xxxri. 
§2. 


Bv  infant. 


How  set 
down. 


When  to  be 
heard. 


Sen^ice  of 
order  to  set 
down. 


Where  served 
on  solicitor 
who  appeared 
for  two  par- 
ties. 

Copies  of  pe- 
tition: how 
obtained. 


Time  for 
serving  order. 

Service 
necessary,  to 
prevent  en- 
rolment. 

Petition  may 
be  withdrawn 
by  consent. 


If  appellant 
does  not  ap- 
pear, petition 
dismissed. 


1  Welleslev  v.  Welleslev,  1  De  G.,  M. 
&G.  501. 

2  See  Lindsriy  v.  T\  rrell,  2  De  G.  &  .1. 
7;  24  Beav.  124;  3  Jur.  N.  S.  1014;  ante, 
pp.  37,  75. 

3  Res;.  Regul.,  15  March,  1860,  rr.  1,  12. 

4  Ibid. 

6  Ante.,  p.  454. 

6  Attorney-General  v.  Corporation  of 
Boston,  12  Jur.  686,  L.  C. 

7  See  Ord.   XXXVI.    3,   6,   8,    11,  13; 


ante,  pp.  900,  1445.  The  charge  for  the 
copv  is  4(7.  per  folio. 

8"0rd.  XXXVI.  12.  The  fee  for  each 
office  copy  is  20s  higher  scale,  and  10s. 
lower  scale,  payable  in  fee  fund  stamps. 
Regul.  to  Ord.  Sched.  4. 

'■>  Robinson  v.  'I'a^'lor,  1  Ves.  J.  44,  45. 

10  Groom  v.  Stintnn,  2  Phil.  .384;  11 
Jur.  895;  Penrce  v.  Lindsav,  4  De  G.  & 
J.  211;  5  Jur.  N.  S.  661;  ante,  p.  Iu24. 

11  Thomson  V.  Thomson,  10  Ves.  30. 
For  forms  of  orders,  see  Seton,  1153. 
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Ch.  XXXII. 
§2. 


"When  the 
respondent 
does  not  ap- 
pear. 


Where  no 
proper  affida- 
vit of  service. 
Manner  of 
hearing. 


Who  entitled 
to  begin. 


order  for  setting  it  down,  be  dismissed  with  costs.^  In  the  case 
of  an  appeal  motion,  this  affidavit  is  not  now  required ;  but  the 
motion  is  treated  as  abandoned.^ 

Where  a  party,  wlio  has  been  duly  served  with  a  copy  of  an 
order  for  setting  down  a  cause  to  be  reheard  on  a  petition  of  ap- 
peal, or  for  a  rehearing,  does  not  appear  on  the  rehearing,  there,  on 
proof  by  affidavit  of  such  seiwice,  such  order  will  be  made  upon  the 
rehearing  as,  under  the  circumstances  of  the  case,  appears  to  be 
just.^ 

Where  there  was  no  proper  affidavit  of  service,  the  appeal  was 
ordered  to  be  put  in  the  paper  again,  and  notice  thereof  given.* 

Where  the  appeal  is  against  the  whole  decree,  the  cause  is,  in 
ordinary  cases,  actually  reheard :  that  is,  the  case  is  stated,  and 
the  cause  proceeded  with,  exactly  as  if  it  were  an  original  hearing.^ 
The  general  rule  is,  that  the  appellant  is  entitled  to  begin.^  The 
only  exception  is,  where  a  defendant  appeals  from  the  whole  of  an 
original  decree : ''  the  reason  being,  that,  in  such  a  case,  the  plaintiff 
may  adduce  new  evidence,  and  shape  his  case  differently.^     It  is. 


1  For  form  of  order,  see  Seton,  1152, 
No.  2 ;  and  for  form  of  affidavit,  see  Vol. 
III. 

2  Turner  v.  Turner,  2  De  G.,  M.  &  G. 
28    31 

3  Ord.  XXXI.  7.  For  form  of  affidavit, 
see  Vol.  HI. 

4  Rackham  v.  Siddall,  1  M'N.  &  G. 
607,  625. 

5  Ante,  p.  980;  Terhune  v.  Colton,  1 
Bea^ley  (N.  J.),  .312;  Pierce  v.  Wilson,  2 
Clarke  (Iowa),  20;  Durkee  v.  Stringhnm, 
8  Wis.  1.  And  in  Massachusetts,  all  in- 
terlocutory decrees  not  appealed  from 
"shall  be  open  to  revision  on  appeals 
from  final  decrees,  so  far  only  as  it 
appears  to  the  full  Court  that  such  final 
decrees  are  erroneouslv  affected  therebv." 
Genl.  Sts.  c.  113,  §  11.  In  Pingree  v. 
Coffin,  12  Grav,  324,  it  w.^s  observed  by 
the  Court,  that  "it  has  not  been  the 
practice  of  this  Court  to  rehear  the 
parties  upon  questions  which  have 
once  been  argued  and  decided,  unless 
there  is  apparent  error.  The  mere  fact 
that  the  decision  relates  to  legal  principles 
upon  which  learned  counsel  may  differ 
from  the  Court,  and  may  foriif^v  their 
opiiiioris  with  reasons  and  authorities 
entitled  to  much  consideration,  is  not 
enough.  After  questions  of  law  have 
once  lieen  argued  and  decidpd  in  the  prog- 
ress of  a  suit  in  Equity,  public  policy  re- 
quires that,  as  a  general  rule,  the  decision 
shall  be  regarded  as  final,  although  the 
decree  that  is  based  upon  it  is  merely  in- 
terlocutory." See  Barker  v.  Belknap,  39 
Vt.  168. 

Where  there  is  an  interlocutorj-  judf;- 
ment,  by  defiUilt,  against  one  cif  several 
del'end:ints  in  Chancery,  it  must  abide  the 
result  of  the  final  decree;  and  if  another 


defendant  succeed,  on  an  answer  going  to 
the  entire  equity  of  the  bill,  the  bill  should 
be  dismissed  with  costs,  as  to  all  the  par- 
ties. Aikin  v.  Harrington,  7  Eng.  391.  In 
case  an  interlocutory  decree  by  a  subordi- 
nate Court  is  within  the  scope  of  its  power, 
the  Supreme  Court  will  not  interfere,  until 
the  whole  case  upon  a  final  decree  shall 
be  presented.  Warner  v.  Bnrton,  7  Eng. 
144.  Counsel's  brief  will  consist  of  a 
brief  of  the  petition  of  appeal,  or  notice  of 
motion,  as  the  case  may  be,  and  of  the 
decree  or  order  appealed  from ;  and  such 
observations  as  maybe  deemed  necessary. 
The  brief  held  by  counsel  on  the  former 
hearing  should  accompany  the  brief  on 
the  iippeal.  As  to  the  fees  allowed  on  a 
rehearing,  see  Sturgis  v.  Morse,  26  Beav. 
562.  For  forms  of  orders  on  appeal  or 
rehearing,  see  Seton,  1151  et  seq. 

6  Bell  V.  Lord  Mexborough,  1  C.  P. 
Coop.  t.  Cott.  246;  Williams  v.  Williams, 
L-  R.  2  Ch.  Ap.  15. 

■^  If  a  rehearing  is  ordered  in  New  Jer- 
sey, the  party  who  complain*  of  the  decree 
or  order,  and  applies  to  have  it  corrected, 
is  entitled  to  open  anl  close  the  argument. 
Chancery  Rule  110,  2  McCarter,  536.  The 
granting  of  a  rehearing  does  not  stay  pro- 
ceedings on  anv  interlocutory  decree  or 
order,  unless  a  special  order  be  obtained  for 
that  purpose.     Rule  1 13,  2  McCarter,  536. 

8  Roberts  v.  M;irchant,  1  Phil.  370; 
Lees  V.  Nuttall,  2  M.  &  K.  819;  Seton, 
1155.  On  an  appeal  from  the  whole  of  an 
order  made  on  motion  for  decree,  the 
plaintiff'  begins.  Tru>^tees  of  Birkenhead 
Docks  V.  La  rd,  4  De  G.,  M.  &  G.  732.  On 
an  appeal  from  an  order  on  further  con- 
sideration, the  appellant's  counsel  begins. 
P"reer  v.  Ilesse,  ib.  495,  500 ;  Clarke  v. 
Bridge,   6   Jur.   N.   S.  386,   L.  JJ.      On 
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ho"wever,  in  the  discretion  of  the  Court  to  vary  these  rules.^  An 
appeal  from  the  whole  decree  except  as  to  costs,  is,  for  this  purpose, 
treated  as  an  appeal  from  the  whole  decree.^ 

All  parties  interested  in  supporting  the  decree  or  order  appealed 
from  are  entitled  to  be  heard  ;^  but  no  party,  except  the  appellant, 
can  be  heard  in  support  of  the  appeal.  If,  thei'efore,  any  party, 
who  is  not  included  as  a  co-petitioner  in  a  petition  of  rehearino;,  is 
desirous  of  appealing,  he  must  present  a  separate  petition  :  *  other- 
wise, he  will  be  precluded  fi'om  all  benefit  of  the  appeal,  even 
though  the  result  of  it  should  be  to  show  that  the  decree  was  com- 
pletely wrong,  as  well  against  him  as  against  the  appellant.  Tlius, 
where  one  of  several  defendants  appealed,  and  an  oi'der  was  made 
dismissing  the  bill,  upon  grounds  which  were  equally  applicable  to 
other  defendants,  who  did  not  join  in  the  apj^eal,  it  was  held,  that 
such  other  defendants  could  have  no  benefit  of  the  order,  although 
it  might  prevent  the  prosecution  of  the  decree.^  It  seems,  how- 
ever, that  if  the  result  of  the  appeal  had  been  otherwise,  and  the 
appeal  had  been  dismissed,  or  the  decree  only  slightly  varied,  the 
defendants  who  did  not  appeal  would,  if  they  had  been  heard  in 
support  of  the  decree,  have  been  entitled  to  their  costs  :  either  to 
have  them  paid  directly  by  the  defendant  who  appealed,  or  by  the 
plaintiff;  such  costs  to  be  added  to  the  plaintiff's  own  costs,  and 
reimbursed  to  him  by  the  appellant.®  Where  several  parties  have 
joined  in  one  petition  of  appeal,  they  cannot  appear  by  separate 
counsel  as  i-espondents  to  a  cross-petition.'^ 

Upon  a  rehearing  it  is  not,  in  general,  competent  to  either  party 
to  enter  into  any  new  evidence ;  *  but  evidence  taken  before  the 


Who  entitled 
to  be  heard. 


appeal  bj'  defendants  from  order  over- 
ruling demurrer,  and  from  the  whole 
decree,  plaintiff  held  entitled  to  bejrin. 
Blockctt  V.  Bates  L.  K-  1  Ch.  Ap.  117; 
12  Jur.  N.  S.  151,  L.  C.  Where  one  of 
several  appealinfif  defendants  appeals  from 
the  whole  decree,  the  plaintiff  is  entitled 
to  begin,  f'hadwick  v.  Turner,  12  Jur. 
N.  S.  153,  L.  .1.1.    In  Williams!;.  Williams, 

1  W.  N.  .378,  L.  C.  and  L.  .IJ.,  it  is  stated 
that  for  the  fuUirethe  appellant  should  be- 
gin, in  all  appeals.    Seeante,  1484,  note  (7). 

1  Alexanders.  The  Duke  of  Wellington, 

2  E.  &  M.  35,  52. 

2  Onslow  V.  Wallis,  13  .Jur.  1085,  1086, 
L.  C;  Senhouse  v.  Hall,  2  Eci-  483;  2 
W.  R.  297,  L  J.J. ;  contra,  Grainger  i'. 
Slingsbv,  8  De  G.,  M.  &  G.  385. 

8  Alldav  V.  Fletcher,  3  Jur.  N.  S.  422, 
L.  C. 

■  4  See  Foster  v.  Tyler,  7  Paige,  48.  In 
Peer  v.  Cookerow,  1  McCarter  (N.  J.), 
361,  it  was  held  that  one  of  several  persons 
ajrainst  whom  a  joint  decree  is  rendered, 
may  appeal  and  carry  up  the  whole  case 
for  review,  alth"ut;h  "the  ri^dit  of  appeal 
may  have  been  lost  by  the  other  parties. 


See  Johnson  v.   Johnson,    1    Dana,   364; 
Emerick  v.  Armstrong,  1  Ham.  513. 

5  Task.r  v.  Small,  0.  P.  Coop.  255. 

6  Stocken  V.  Stocken,  and  Stubbs  v. 
Sargon,  cited  ib.  257.  As  to  other  de- 
fendants appearing  voluntarily  on  an 
appeal,  see  Attornev-General  v.  Gibbs,  2 
Phil   327. 

•  Jie  Stephen,  2  Phil.  562,  568;  Collin- 
?on  V.  Lister,  25  L.  J.  Ch.  38,  L.  JJ. 

**  Addi'on  v.  Hindmarsh,  1  Vern.  442; 
Whitworth  v.  Whyddon,  2  M'N.  &  G.  56; 
14  Jur.  142;  and  see  Jenner  v.  ^lorii*,  L. 
K.  1  Ch.  Ap.  60-3,  L.  .IJ.  If  new  evidence 
is  discovered  after  the  original  hearing, 
the  proper  cour>e  is  to  obtain  leave  to  tile 
a  supplemental  bill  in  the  nature  of  a  bill 
of  review,  to  come  on  for  hearing  at  the 
same  time  with  the  rehearing  of  the 
original  decree. 

As  a  general  rule,  wdien  a  rehearing  is 
granted  in  Equity,  the  Court  will  not  per- 
mit an  examination  at  large;  no  proof 
will  be  admitted  but  what  was  heard,  or 
ought  to  have  been  heard,  upon  the 
original  hearing.  Scales  i'.  Nichols,  2 
Yerger,  140;    Dale  v.  Koosevelt,  6  John. 


New  evidence 
not,  in  gen- 
eral, admissi- 
ble. 
Exceptions. 
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Order  neces- 
sarj'. 


original  heaving,  though  not  made  use  of,  may  be  rcarl ;  ^  and  docu- 
ments Avliich  Avere  not  in  evidence  at  the  original  hearing  have 
been  permitted  to  be  read  on  an  appeal ;  -  but  for  this  purpose,  an 
order  to  prove  them  as  exhibits  at  the  hearing  of  the  appeal  roust 
be  obtained.     Such  an  order  may  be  obtained  ex  parte?     No  evi- 


rii  2r)5;  Scribner  v.  Williams,  1  Pa'jje, 
550;  Mitchell  v.  Lenox.  14  Wei'd.  662; 
AVi'iidell  V  Lewis,  6  Paige,  23.3;  Lovell  v. 
Hicks,  1  Irish  Eq.  472;  Case  v.  Towle,  8 
Faiffe,  479;  .Tenkins  v.  Eldredge,  .3  Stnry 
C.  C.  299.  If  the  Hppellant  wishes  to 
cifter  new  evid<^nce,  he  should,  in  his 
petition  of  appeal,  a-k  leave  to  produce 
further  proofs,  and  state  his  excuse  for 
not  producing  such  evidt^nce  in  the  Court 
below.  Scribner  v.  Williams,  1  Paige, 
550.  AVhore  there  is  newly  discovered 
testimony,  such  ms  would  antiiorize  a  bill 
of  review,  or  where  th^re  hns  been  sur- 
prise, by  the  Court  unexpectedly  relying 
on  evidence  at  the  hearing,  which  could 
be  satisfactorily  explained  by  other  testi- 
mony; in  these  cases,  and  perhaps  others 
of  a  bke  nnture,  the  Court  will  permit 
the  testimony  to  be  taken,  if  it  is  satisfied 
hy  affidavit  of  its  materiality.  Scales  v. 
Nichols,  2  Yerger,  140.  So  it  appears  a 
pMrtj-  niny  be  let  in  to  read  fiesli  evidence, 
not  rend  at  the  former  hearing,  where  it 
has  been  duly  taken  in  chief,  and  omitted 
bj'  negligence  or  other  c;iuse  to  be  read,  or 
if  the  evidence  be  new  hiatter  not  before 
ready,  or  relates  only  to  papers  since 
found,  and  which  may  be  proved  viva 
voce,  at  the  hearing,  or  to  tc^timonj'  going 
to  show  the  incomjiet'^ncy  of  a  witness  in 
a  former  deposition.  Dale  v  Roosevelt,  6 
Jidin.  Ch.  255;  see  Story  v.  .lohnson,  1 
Iri'-h  Eq.  586;  Wardell  v.  Lewis,  6  Paige, 
2.33;  Hill  v  Cliapmin,  1  Sumner's  Ves. 
405,  no'e  (a),  and  cases  cited 

1  Cnnyngham  v.  Cunyngham,  Amb. 
90;  Goodver  r.  Lake, /i  ed.  Blunt,  n  4; 
White  V.  Fussell,  1  V.  &  B.  15.3;  Hedges 
V.  Cardnnnel,  2  Atk  408;  Williams  v. 
Goodchild,  2  Russ.  91;  Seton,  1155;  see 
Studwell  r.  Palmer,  5  Pnige,  166;  Hlood- 
good  V.  Clark,  4  Paige,  574.  No  paper 
not  before  the  Court  below,  oroftered  and 
rejected,  can  be  used  on  the  hearing  of  an 
appeal  from  its  decision.  Studwell  v- 
Palmer,  5  Paige,  166.  Depositions  read  on 
the  trial  in  the  Court  below  without  ob- 
jection cannot  be  rejected  in  the  Appellate 
Court.  Johnson  v.  Rankin,  3  Bibb,  87; 
Pillow  r.  Shannon,  3  Yerger,  508;  Helm 
V.  Hardin,  2  B.  Mon.  231,  233;  Bird- 
song  V.  Birdsong,  2  Head  (Tenn.),  289. 
And  a  2eneral  exception  to  the  com- 
petency or  admissibilitj'  of  evidence  will 
not  avail  on  appeal.  Bennett  v.  Oliver,  7 
Gill  &  J.  191,  192.  If  an  objection  to  the 
interest  of  a  witness  be  not  made  at  the 
hearing  in  the  Court  below,  it  caimol  be 
made  in  the  Appellate  Court.  Respass  v. 
Morton,  Hard.  226.  In  appeals  to  the 
Supreme  Court  of  the  United  States  from 
the  Circuit  Courts,  in  Chancery  cases,  the 


parol  testimony,  which  is  heard  at  the 
trial  in  the  Court  below,  ousht  to  appear 
in  the  record.  Conn  v.  Penn,  5  Wheaton, 
424. 

In  Massachusetts,  the  testimony  of  wit- 
nesses examined  orally  before  a  single 
Justice  upon  any  niattt-r  pending  before 
him  in  Equitv,  in  which  an  appeal  is 
taken,  sha'l  be  reported  to  the  full  Court. 
And  the  Court  is  required  to  provide  by 
general  rules  for  some  convei  ient  and 
efl^ectual  means  of  having  the  same  re- 
ported bv  the  Justice  before  whom  the 
hearing  is  ha  I,  or  by  some  p-^rson  desig- 
nated by  him  fir  that  purpose.  No  oral 
evidence  sliill  be  exhibited  to  the  full 
Court,  but  the  cause  be  heard,  on  appeal, 
upim  the  same  evidence  as  on  the  original 
hearing;  but  the  full  Court  inay  g  ant 
leave  to  parties,  in  special  eases  of  accident 
or  mistake,  to  exhibit;  further  evidence, 
and  maj-  provide  by  general  rules,  or  by 
special  order,  for  the  conditions  under, 
and  modes  bv  which  such  evidence  shall 
be  taken.  G^'nl.  Sts.  c.  113,  §  21.  And 
by  Rule  of  the  Court,  it  is  provided  that 
when  a  case  is  heard  before  a  sinirle  Justice 
upon  any  interlocutory  question,  or  for  a 
final  decree,  the  evidence  shall  not  be 
reported  t^)  the  full  Court,  unless  one  of 
the  parties,  before  anv  evidence  is  oft'ered, 
shall  request  that  the  same  be  so  reported, 
or  the  justice  shall  for  s.iecia'  reasons  so 
direct;  and  the  justice  will  appoint  some 
suitable  disinterested  per-on  to  take  the 
evidence.  The  expen-e  of  taking  the  evi- 
dence shall  be  paid  by  the  partv  requesting 
the  taking  of  the  same,  to  be  allowed  in 
the  taxation  of  costs,  if  costs  are  decreed 
to  him.     Rule  35,  in  Equit3% 

Upon  a  simole  appeal  from  :i  final 
decree  in  a  suit  in  Equity,  without  any 
assignments  of  reasons  of  appeal,  and 
without  any  report  of  evidence  or  of  facts 
found  by  the  .fudge  who  heard  thf  cause 
and  made  the  decree,  there  isnotiiing  be- 
fore the  Court  except  the  inquiry  whether 
the  decree  is  justified  by  the  record.  Ross 
V  Harper,  99  Mass.  176 

2  Williams  v.  G'odchild,  2  Russ.  91; 
see  Studwell  v.  Palmer,  5  Paige,  166; 
Lovell  v.  Hicks,  1  Iri~h  Eq.  480;  Jenkins 
V.  Eldredge,  3  Story  C.  C.  299.  l':xhib- 
its  read  in  evidence  in  the  Court  below, 
without  objection,  will  in  the  Appellate 
Court  be  considered  as  part  of  the  r-cord. 
Helm  u.  Hardin,  2  B.  Mon.  231.2.33;  and 
see  Glover  «.  Daubeny,  9  Jur.  N.  S.  90, 
L.  JI.,  as  to  receiving  new  aflidavits 
from  persons  who  have  already  given 
evidence. 

3  Walker  v.  Svmonds,  1  Mer.  37,  n.; 
2  Y.  &  C.  Ex.  478,  n. ;  Higgius  v.  Mills, 
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dence  will  be  received  as  to  matters  which  have  occurred  since  the 
original  hearing.^ 

The  plaintiff,  by  reading  on  the  original  hearing  part  of  the 
answer  as  an  admission,  does  not  make  it  evidence  upon  the 
appeal.^ 

Where  the  plaintiffs  had,  through  the  inadvertence  of  counsel, 
omitted  to  prove  a  will  of  real  estate,  in  consequence  of  which  the 
bill  was  dismissed  at  the  original  hearing,  they  were  allowed  to 
prove  the  will  at  the  rehearing,  which  was  postponed  on  the  terms 
of  their  paying  the  costs  of  the  application,  and  the  costs  of  the 
day  on  the  original  hearing :  in  that  case,  however,  the  will  was 
not  disputed  in  the  cause,  and  the  omission  arose  wholly  from  the 
inadvertence  of  counsel ;  ^  and  in  other  cases,  new  evidence  has 
been  allow  ed  to  be  read  de  bene  esse.* 

It  seems,  that  if,  after  the  hearing,  a  witness  has  been  convicted 
of  perjury,  the  circumstance  maybe  brought  before  the  Court  upon 
a  rehearing.  So  also,  where  a  witness,  in  an  answer  to  a  bill 
exhibited  against  him  since  the  original  hearing,  had  confessed, 
that,  on  the  day  he  was  examined,  he  took  a  bond  from  the  plain- 
tiff, whereby  the  plaintiff  bound  himself,  that,  if  he  recovei-ed  the 
estate  in  question,  he  would  convey  part  of  it  to  the  witness,  the 
answer  Avas  allowed  to  be  read  at  the  rehearing  to  take  off  the  effect 
of  the  witness's  evidence.^ 

An  application  to  discharge  or  vary  an  order  made  upon  motion 
may,  as  we  have  seen,®  be  made  by  motion :  two  clear  days'  notice 
of  which  must  be  served  on  all  those  parties  whose  interests  are 
affected  by  the  application.'' 

Appeal  motions  must  be  set  down  at  least  two  clear  days  before 
the  day  for  which  the  notice  is  given.  They  are  set  down  by  the 
order  of  course  clerk  in  the  Registrar's  office,  upon  production  of 
the  order  ai^pealed  from,  or  an  office  copy  thereof,  and  upon  tiling 
with  him  a  copy  of  the  notice  of  motion.^  No  deposit  or  ceriiti- 
cate  of  counsel  is  required. 

If  the  appellant  does  not  appear,  the  motion  will  be  treated  as 
abandoned  ;  and  no  affidavit  of  having  been  served  with  notice  of 
the  appeal  motion  will  be  required.^ 


Ch.  xxxh. 

§2. 

Reading  an- 
swer on  ap- 
peal 

Will  allowed 
to  be  proved, 
where  inad- 
vertently 
omitted  at 
original  hear- 
ing. 


Evidence  ad- 
milted  to  im- 
peach credit 
of  witness. 


]Motion  to 
discharge  or- 
der made  on 
motion. 


Appeal  mo- 
tions: when 
to  be,  and 
how,  set 
down. 


Where  appel- 
lant does 
not  appear. 


5  Russ  2S7 ;  I.ovell  v.  Hicks,  2  Y.  &  C. 
Ex.  472,  478;  Herring  v.  Cloberv,  C  &  F. 
251;  ante,  pp.  8bO-884. 

1  Lauibe  v.  Orton,  33  L.  J.  Ch.  81,  V. 
C  K 

•  2  AlltVev  V.  AlltVey,  1  M'N.  &  G.  87, 
93;   13  Jui-.  269,  270. 

8  Hood  V.  I'inim,  4  Sim.  101. 

•*  Dasliwood  V.  Lord  Bulkeley,  10  Ves. 
230,  23(5;  Buckuwster  v.  Hurrop,  13  Ves. 
45G,  45b;  Dawson  v.  Prince,  2  De  G.  & 
J.  41,43;  4  Jur.  N.  S.  497. 


5  Neetiham  v  Smith,  2  Vern.  463. 

6  Ante,  p.  1472. 

7  Haejjost,  Chap.  XXXV.,  §  2,  Motions. 
For  form  of  notice,  see  Vol.  111. 

8  Reg.  R-'gnl.  1.5  .March,  1860,  rr.  1,  11. 
Counsel's  brief  will  consist  of  a  copy  i>t  the 
notice  of  motion;  of  a  brief  fif  tlie  order 
sought  to  be  dischar^jed  or  varit-d;  and  of 
any  observations  wliich  may  be  tliought 
advisable. 

'•*  Turner  v.  turner,  2  De  G.,  M.  &  G. 
28,  31. 
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Ch.  XXXII. 

§2. 


Court  of  Ap- 
peal may  ex- 
amine a 
witiu'ss 
orallj'. 

.ludge's  notes 
of  evidence 
taken  viva 
voce,  suffi- 
cient, pnina 
J'acie. 

New  evidence 
allowed  on 
motions  and 
jietitions. 


Whole  case 
open  to  re- 
spondent. 


Kespondent 
may  have 
decree  alter- 
ed, although 
not  appeal- 
ing. 


The  Court  of  Appeal  may,  if  it  thinks  fit,  on  a  rehearing  or 
appeal,  examine  a  party  or  a  witness  orally,  although  he  was  not 
examined  in  the  Court  below.^ 

Where  evidence  has  been  taken  viva  voce  at  the  hearing  in 
the  Court  below,  the  Judge's  notes  are,  jxrimd  facie,  to  be  deemed 
a  sufficient  note  thereof.^ 

An  application  by  motion  or  petition,  whatever  is  its  object, 
which  has  failed  in  the  Court  below,  may  be  renewed  before  the 
Court  of  Appeal  upon  fresh  evidence ;  when,  if  it  is  successful, 
tlie  party  moving  or  petitioning,  nevertheless,  commonly  has  to 
pay  the  cost  of  his  first  attemjDt :  the  circumstance  that  fi-esh  evi- 
dence is  brought  forward  sufficiently  showing  that  the  apjilication 
had  been  made  upon  a  defective  case.^  But  if  the  application  is 
to  discharge  an  order  as  not  being  justified  by  the  evidence  which 
has  been  used  in  the  Court  below,  the  Court  of  Appeal  looks  at 
that  evidence  only  which  is  recited  in  the  order  as  having  been 
read  ;  and  if  the  application  is  successful,  the  party  moving  or 
petitioning  commonly  gets  the  costs  of  the  motion  or  petition  in 
the  Court  below.* 

Upon  a  rehearing  or  appeal,  the  whole  case  is  open  to  the 
respondent ;  so  that,  if  the  appeal  is  against  the  whole  decree,  it 
is  competent  to  the  Court  to  modify  the  decree,  by  making  it  more 
favorable  to  the  respondent,^  Thus,  where  a  plaintifl:^  who  had 
succeeded  in  obtaining  a  decision  against  the  defendant,  with  costs, 
not  being  satisfied  with  the  view  which  a  Vice-Chancellor  had 
taken  of  the  case,  had  the  cause  reheard  before  Lord  Cottenham, 
in  order  to  obtain  an  alteration  in  the  decree  more  favorable  to 
himself:  his  Lordship,  upon  the  rehearing,  being  of  opinion  that 
the  plaintiflT  was  not  entitled  to  any  relief  at  all,  dismissed  his  bill 
with  costs.  In  his  judgment,  his  Lordship  said:  "The  plaintiff 
having  thought  fit  to  present  a  petition  of  rehearing  against  the 
Avhole  decree,  the  defendants  are  entitled  to  raise  any  question 
(and  amongst  others  the  question  of  costs)  which  properly  arose 
out  of  the  subject-matter  of  the  appeal ;  and  I  am  bound  to  deal 
with  the  cause  as  if  it  now  came  on  before  me  upon  the  original 
lieariug.  Supposing  that  to  be  so,  I  should  certainly,  in  dismissing 
the  bill,  give  the  defendants  their  costs  ;  and  it  is  only  upon  those 
terms  that  the  plaintiff  can  be  entitled  to  get  rid  of  the  decree 


1  15  &  16  Vic.  c.  86,  §  39;  and  see 
Martin  i'.  Pvcrott,  2  De  G.,  M.  &  G.  7b5, 
7'j7;  mJuT.lVZb;  Hope  v.  Thrt-lfall,  2  Eq. 
Kep.  307,  L.  JJ.;  Hinuson  v.  Weatherill, 
IS  Jur.  499,  L.  JJ. 

2  Ord.  5  Feb.,  1861,  r.  14. 

3  Upon  this  point,  see  Williams  v.  Good- 
child,  2  Kuss.  91. 

4  Tanner  v.  Carter,  1  C.  P.  Coop.  t.  Cott. 
337;  see  also  Whitworth  v.  Whyddon,  2 


M'N.  &  G.  56;  14  Jur.  142;  Pole  v.  Joel, 
2  De  G.  &  J.  285;  Be  Dixon,  3  Jur.  N.  S. 
29,  L.  JJ. 

5  Sullivan  v.  Jacob,  1  Moll.  472;  Smith 
V.  Effingham,  1  C.  P.  Coop.  t.  Cort.  61,  n. 
(c);  Seton,  1155.  As  to  appeals  from  or- 
ders under  the  Lands  Clauses  ( 'onsolidation 
Act,  see  Be  Gregson,  13  W.  li.  193,  L.  JJ.; 
and  2^osl,  Chap.  XLV.,  Statutory  Jurisdic- 
tion. 
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which  he  has  impeached  by  his  present  appeal.     The  result  is,  the    Cn.  XXXTI. 

defendants  must  have  their  costs  of  the  suit  up  to  and  inclusive    s^ ^ , 

of  the  heaving ;  but  I  cannot  give  them  their  costs  of  setting  the 
decree  right."  ^ 

So,  where  the  appeal  is  against  part  of  the  decree  only,  the   So,  where 
respondent  may,  if  he  considers  it  necessary,  go  into  the  whole  agaSt'part 
case:  2  whilst  the  appellant  can  only  go  into  the  parts  complained  only  of  de- 
of  in  his  petition.**     Therefore,  where  there  were  two  questions  in 
the  cause,  one  being  whether  the  executor  was  entitled  to  the 
surplus,  and  the  other  whether  a  legacy  given  to  him  by  the  will 
was  in  satisfaction  of  a  debt  due  to  him  by  the  testator,  and,  upon 
the  first  point,  the  Court  decided  against  him,  because  he  had  put 
in  an  answer  in  which  he  admitted  himself  accountable  for  the 
surplus,  but  the  second  point  was  determined  in  his  favor,  where- 
upon the  plaintiff  appealed  against  the  last  decree.  Lord  Cowper 
held,  that  it  was  competent  to  the  defendant  to  go  into  the  first 
point :  though  he  eventually  did  not  decide  it  in  his  favor.* 

But  as  between  the  respondent  and  the  parties  other  than  the  Q-^Q^s-si^ 

appellant,  only  the  point  appealed  from  is  open  to  the  respondent.^  peals. 

Therefore,  where  there  is  an  appeal  against  a  part  of  a  decree,  and 

the  respondent  or  some  other  party  feels  himself  aggrieved  by 

another  part,  the  proper  course  is  to  present  a  cross-appeal.    Where 

that  is  done,  the  last  appeal  may  be  brought  on  to  be  heard  at  the 

same  time  with  the  first,  and  one  order  be  naade  in  both.^     If  the 

respondent  chooses,  when  the  appeal  is  from  part  of  the  decree 

only,  to  go  into  the  whole  case,  the  whole  case  is  then  open  to  the 

appellant.' 

At  the  hearing  of  an  appeal  or  rehearing,  the  Court  may  give  Amendment 
'^  ^    -  —  ...  of  bill  per- 


the  plaintiff  leave  to  amend,  by  adding  parties,  in  the  same  manner  ".jt'tedl^upoa 
as  upon  an  original  hearing,  and  may  order  the  rehearing  to  stand  [^hearing  as 
over  for  the  purpose ;   and  it  has  gone  to  the  extent  of  allowing    °  ^^'^  ^  *' 


1  Oldham  v.  Stonehouse,  3  M.  &C.  317.  velt,  6  John.  Ch.  255;  Ferguson  v.  Kim- 

2  Watts  V.  Symes,  1  De  G.,  JM.  &  G.  ball,  3  Barb.  Ch.  616  ;  see  Glovgr  v. 
240;  Sherwin  v.  Shakespeare,  5  De  G.,  M.  Hodges,  1  Saxton  (N.  J.),  113,  whtre  it 

6  G.  523 ;  see  Hawley  v.  James,  16  Wend.  was  held  in  New  Jersey,  that  on  a  petition 
61,  85;  iVlapes  v.  Coffin,  5  Fiiige,  296;  and  order  lor  a  rehearing  generally,  the 
Clowes  i;.  Dickenson,  8  Coweii,  338;  Ter-  whole  case  is  open,  and  the  paity  supposing 
hune  V.  Colton,  1  Beaslev  ( N .  J. ),  312,  3 18 ;  himself  aggrieved  has  a  rigUt  to  insist  upon 
CoDsequa  v.  Fanning,  3  John.  Ch.  587.  A  a  reconsideration  of  any  part  ot  it.  Ste 
party  can  appeal  only  from  such  parts  of  a  also,  to  the  same  eftect,  Sparhawk  v.  Duel, 
decree  as  affect  himself.  Idley  v.  Bowen,  9  Vt.  41 ;  see  Hill  v.  Chapman,  1  Sumner's 
11  Wend.  227.     And  if  he  is  aggrieved  by  Ves.  405,  note  (a). 

part  of  a  decree  011I3',  he  cannot  call  in  ■»  Kawlins  ?;.  Powel,  1  P.  Wms.  297,300; 

question  otlier  parts  of  the  decree  in  which  Watts  v.  Symes,  1  De  G.,  M.  &  G.  240,  242 ; 

he  nas  no  interest.     Hone  v.  Van  Shaick,  ftherwin  v.  Shadespeare,  5  De  G-,  M.  it 

7  Paige,  222.  G.  517,  523. 

3  On  a  rehearing,  the  cause  is  open  to  ^  Lord  Brooke  v.  Earl  of  Warwick,  13 
the  party  who  petitions  for  it,  only  as  to  Jur.  547,  L.  <;.;  Tasker  w.  Small,  1  C.  P. 
those  parts  of  the  decree  complained  of  in  Cuop.  t.  Cott,  61,  n.  (6);  Seton,  1155. 

the  petition;  but  to  the  other  party,  it  is  *>  Blackburn  v.  Jeps<m,  2  V.  k  li.  359. 

open  as  to  the  whole  mutter.     Consequa  v.  '  Anon-,  1  C.  P-  Coop.  t.  Cott.  61,  n.  (b). 

Fanning,  3  John.  Ch.  394 ;  Dale  v.  Koose- 
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F>ord  Chan- 
cellor may 
give  a  writ- 
ten judgment 
within  six 
weeks  alter 
delivering  up 
the  Great 
Seal. 


Costs  upon 
dismissal, 
usually  pay- 
able by  ap- 
pellant. 


Costs  of  ap- 
peals and  re- 
hearings  are 
not  included 
in  costs  ot 
suit. 


New  evidence 
on  appeal,  as 
ati'ecting 
costs. 

AMiere  appeal 
successful, 
respondent 
sometimes 
ordered  to 
pay  costs. 

Or  costs  made 
costs  in  the 
cause. 


the  plaintiff  to  add  the  Attorney-General  as  a  party :  either  by 
converting  the  bill  into  an  information  and  bill,  or  into  an  informar- 
tion  only.^ 

The  Lord  Chancellor  may,  within  six  weeks  after  deliA'ering  up 
the  Great  Seal,  give  in  to  the  Registrar  a  written  judgment  signed 
by  him,  in  any  case  which  has  been  fully  heard  by  him,  and  is 
standing  for  judgment  at  the  time  of  his  resignation;  and  a  decree 
or  order  is  to  be  drawn  up  in  pursuance  of  such  judgment ;  and  is 
to  have  the  same  force  and  effect  as  if  the  judgment  had  been 
given  in  open  Court  the  day  before  he  so  delivered  up  the  Great 
Seal.2 

The  costs  of  a  rehearing,  as  well  as  of  an  original  hearing,  are 
in  the  discretion  of  the  Court;  but,  generally,  if  an  apjjeal  is  dis- 
missed, it  will  be  with  costs ;  ^  and  the  Court  will  not  take  into 
consideration  the  fact  that,  in  affirming  the  decision  of  the  Court 
below,  the  Court  of  Appeal  had  proceeded  upon  entirely  different 
grounds.*  Where  the  Lords  Justices  differ,  the  appeal  is  usually 
dismissed  without  costs,^ 

From  a  certificate  furnished  to  Lord  Langdale  M.  R.  by  the 
Taxing  Masters,  in  the  case  of  Agaheg  v.  Hartwell^  it  appears, 
that  as  a  general  rule,  costs  of  appeals,  reheai'ings,  and  exceptions, 
are  not  carried  by  the  words  "  costs  of  suit  as  between  solicitor 
and  client ; "  but  require  to  be  specially  mentioned  in  the  order  for 
taxation. 

When  evidence  is  used  on  a  rehearing,  which  was  not  used  upon 
the  former  hearing,  it  is  a  circumstance  which  is  taken  into  con- 
sideration in  disposing  of  the  costs.'^ 

It  was  formerly  the  practice,  in  no  case  to  order  a  respondent  to 
pay  costs ;  but  according  to  the  modern  practice,  there  is  no  rule 
against  giving  a  successful  appellant  all  his  costs ;  ^  and  a  respon- 
dent has  frequently  been  ordered  to  pay  costs.^ 

In  Phelps  V.  Prothero,^°  where  the  decree  was  made  more  bene- 
ficial to  the  respondents  than  the  one  appealed  fi-om,  their  costs 

337;  Martin  v.  Pvcroft,  2  De  G.,  M.  &  G. 
7S5,  806;   16  Jur."ll25. 

8  Collins  V.  Burton,  4  De  G.  &  J.  612, 
619;  5  Jur.  N.  S.  1113,  1114;  and  see 
Morgan  &  Davev,  101. 

9  Powell  V.  Lovegrove,  8  De  G.,  M.  & 
G.  357;  2  Jur.  N.  S.  791;  Poolev  v. 
Quilter,  2  De  G.  &  .J.  327;  4  Jur.  N.  S. 
345;  Lillie  v.  Legh,  3  De  G.  &  J.  204;-  Re 
Skiggs,  Marria};e  v.  ^kiggs,  4  De  G.  &  J, 

4,  9;  5  Jur.  N.  S.  325;  Co  lins  v.  Burton, 
4  De  G.  &  J.  612,  618;  6  Jur.  N.  b.  1113; 
Ralli  V.  Uuiver.-al  Marine  Insorance  Com- 
pany, 2  J.  &  H.  176;  8  Jur.  N.  S.  495, 
497,'  L.  JJ. ;  Barinc:  v.  Hanis,  10  Jur.  N. 

5.  1190;  13  W.  li.  210,  L.  C. 
10  12  Jur.  783,  V.  C  K.  B. 


1  President  of  St.  Mary  Magdalen  v. 
Sibthorp,  1  Ru^s.  154;  arid  see  ante,  p. 
418;  see  2  HofF  Ch.  Pr.  38. 

2  15  &  16  Vic.  c.  80,  §  60. 
8  M'Calmoiit  v.  Hankm,  2  De  G.,  M.  & 

G.  403,  426;  Borton  v.  Dunbar,  9  W.  K. 
41,  L.  C. 

■i  Cradock  v.  Piper,  1  M'N.  &  G.  684; 
see  contra,  Oriental  Steam  Cumpaiiy  v. 
Brig£rs,  8  Jur.  N.  S.  201.  204;  10  \V.  R. 
125,  L.  C  As  to  the  costs,  genendly,  of 
reluarings  and  appeals,  see  Morgan  & 
Davev,  96-104. 

6  King  V.  King,  1  De  G.  &  J.  663,  674; 
4  Jur.  N.  S.  721. 

6  5  Beav.  271,  273. 

'<  Williams  v.  Goodchild,  2  Euss.  91; 
Tanner  v.  Carter,  1  C.  P.  Coop.  t.  Cott, 
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were  made  costs  in  the  cause,  instead  of  being  ordered  to  be  paid    Cn.  XXXII. 

by  the  appellant.     And  where  new  issues  were  directed  on  the    . ^ . 

appeal,  the  costs  were  reserved.'^ 

In  Oldham  v.  Stonehouse,^  where  a  plaintiff  appealed  from  a  Bill  dismissed 

decree  which  had  been  pronounced  in  his  favor  mth  costs,  and,  ^{^^^3°^'^';^^ 

upon  the  rehearing,  the  respondent  satisfied  the  Court  that  he  was  in  plaintiff's 

entitled  to  no  decree  at  all.  Lord  Cottenham,  as  we  have  seen,  re-  vereed'^o'n  his 

versed  the  decree,  and  dismissed  the  bill :  giving  the  defendants  appeal. 

the  costs  up  to,  and  of  the  hearing;  but  he  refused  to  give  them 

the  costs  of  setting  the  decree  right. 

Where  an  appeal,  which  is  dismissed,  has  been  recommended  by  Appeal  rec- 

the  Court  below,  no  costs  are  usually  given.^  by  Court  be- 

Where  the  decree  omitted  to  provide  for  the  costs  of  an  appeal  low,  dis- 

-,.,,,,         .  ^    T  missed  witn- 

motion  which  had  been  reserved  till  the  heanng  ot  the  cause,  an  out  costs. 

order  was  made,  on  petition,  for  payment  thereof,  notwithstanding  Omission  to 

-,  iTi  nii  provide,  by 

the  decree  had  been  enrolled.*  enrolled  de- 

Where  a  decree  is  varied  by  the  Court  of  Appeal,  subsequent  ^^^^j^f^^  ^^^^^ 
proceedings  belong,  nevertheless,  to  the  Court .  below,  as  if  the  of  appeal  mo- 
order  made  on  appeal  had  been  made  by  that  Court.^     The  Court  ^i^'J/t^tt'n."'^ 
of  Appeal,  however,  sometimes,  by  the  order  on  the  appeal,  directs,  subsequent 
that  the  further  consideration  be  had  before  that  Court.^  proceedings, 

.     T    f.      upon  order 

No  rehearifigs  or  appeals  are  allowed  to  stand  over  to  an  mden-   i^ade  by 

•  ■  •     1  7  Court  of  Ap- 

nite  period.^       ,  _  peal. 

The  opinion  of  the  Court,  taken  under  the  30th  section  of  22  &  RehearingsM- 
23  Vic.  c.  35,  is  not  subject  to  an  appeal.*  afiowed'to* 

stand  over 

indefinitely. 

Judicial 

Section  III.  —  Appeals  to  the  House  of  Lords.  opinion,  un- 

der 22  &  23 

Any  person  who  feels  himself  aggrieved,  by  a  decree  or  order  of  cannot  be  ap- 
the  Court  of  Chancery,^  is  entitled,  as  a  matter  of  right,  to  appeal  ^^If}*^^' 

*' '  ^  ^  \\  ho  ma- 

to  the  House  of  Lords.'"  appeal 

1  Parker  v.  Morell,  2  Phil.  453,  468.  6  See  Seton,  1152. 

2  3  M.  &  C.  317,  ante,  pp.  1488,  1489.  V  Qrd.  XXI.  13. 

3  Re  Colquhoun,  5  De  G.,  M.  &  G.  35.  8  Re.  Mockett,  Johns.  628;  8  Jur.N.  S. 

4  Vinev  v.  Chaplin,  3  De  G.  .&  J.  282;  142;  Re  Mujrgeri.ige.  Johns.  625;  6  Jur. 
S.  C.  7  W.  R.  159,  where  the  form  of  order  N.  S.  192;  and  see  Re  Dennis,  5  Jur.  N.  S. 
was  given;  and  see  Morgan  &  Davey,  34.  1388,  V.  C  S.     In  Re  Spiller,  6  Jur.  N.  S. 

5  Sowdon  V.  Marriott,  2  I'hil.  623;  S.  C.        386;  S.  C.  nom.  Re ,  6  W.  K.  333,  the 

nom.  Flight  v.  iSIarriott,  12  Jur.  487,  L.  C. ;  Lords  Justices  gave  an  opinion  under  the 

Salkeld  I).  Johnston,  IM'N.&G.  242,256;  Act   at    the    request   of    Vice-Chancellor 

Malcolm  v.  Scott,  3  M'N.  &  G.  29,  45.     In  Wood.     See  also^^os^,  Chap.  XLV.,  Statu- 

^lassachusetts,  on  the  reversal  of  any  final  tory  J urisdiclion. 

decree,  the  Court  may  remand  the  cause,  ^  Including  decisions,  decrees, 'and  or- 

with  such  directions  as  are  necessary  and  ders  of  the  Court  of  Appeal.    14  &  15  Vic. 

proper,  to  a  single  Justice,  further  to  pro-  c.  68,  §  10;  ante,  p.  1471. 

ceed  therein,  or  may  refer  it  to  a  Master,  or  i"  As  to  the  jurisdiction  of  the  House  of 

take  such  other  order  respecting  future  Lords,  in  appeals  and  writs  of  error,  see 

proceedings  therein  as  Equity  requires,  and  Sugd.  H.  L.  Ca.  1.     In  Massachusetts,  any 

as  shall  be  most  conducive  to  the  just  and  party  aggrieved  by  a  final  decree,  made  by 

speedy  determination  of  the  cause.     Genl.  a  single  Justice,  may,  within  thirty  days 

Sts.  c'.  113,  §  8.  after  the  entry  thereof,  claim  an  appeal,  to 

VOL.  II.  34 


lay 
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§3. 


No  appeal 
lies,  till 
decree  or 
order  en- 
rolled. 

Within  what 
time. 


The  mode  of  obtaining  the  interposition  of  the  House  of  Lords, 
in  the  case  of  an  appeal  from  the  Court  of  Chancery,  is  by  petition 
of  appeal,  which  may  be  preferred  from  an  interlocutory,  as  well 
as  from  a  final  order ;  ^  in  which  respect,  appeals  from  Courts  of 
Equity,  by  petition,  differ  from  appeals,  by  writ  of  error,  from  the 
judgments  of  the  Courts  of  Law:  which  will  only  lie  where  the 
judgment  is  final.  The  reason  for  this  distinction  is  stated  to  be, 
that  Courts  of  Equity  often  decide  the  merits  of  a  case  in  inter- 
mediate orders;  and  the  permitting  of  an  appeal,  in  the  early 
stage  of  the  proceedings,  frequently  saves  the  expense  of  further 
prosecuting  the  suit ;  but  in  actions  at  Law,  no  such  orders  inter- 
vene :  consequently,  a  writ  of  error  cannot  be  brought  before  final 
judgment.- 

No  appeal  lies  to  the  House  of  Lords,  against  a  decree  or  order, 
until  it  has  been  enrolled ;  ^  and  no  appeal  lies  from  orders  made 
by  the  Lord  Chancellor,  or  Lords  Justices,  in  lunacy :  in  such  case, 
the  appeal  is  to  the  Privy  Council.* 

Petitions  of  appeal  must  be  presented  within  two  years  from 
the  enrolment  of  the  decree  or  order,  and  the  end  of  fourteen 


be  entered  upon  the  clerk's  docket;  and 
so,  from  all  interlocutory  decrees  made  by 
a  single  Justice,  any  part}-  aggrieved  may 
appeal,  in  Ike  manner  to  the  full  Court. 
Genl.  Sts.  c.  113,  §§  8,  10.  And  a  party, 
having,  by  accident  or  mistake,  omitted  to 
claim  an  appeal  from  any  final  decree, 
-within  the  time  allowed  for  that  purpose, 
may,  at  any  time  within  one  year  after  the 
entry  of  the  decree,  from  which  he  de.-ires 
to  appeal,  apph'  to  the  full  Court,  by  peti- 
tion fir  leave  to  appeal;  whicli  may  be 
granted  upon  such  terms  as  Appear  to 
the  Court  just  and  equitable.  Genl.  Sts.  c. 
113,  §  13.  It  is  further  provided,  that  the 
Justice,  by  whom  a  case  is  heard  for  a  final 
decree,  niay  reserve  and  report  the  evi- 
dence and  all  questions  of  law  therein,  for 
the  consideration  of  the  full  Court;  and 
thereupon  like  proceedings  shall  be  had  as 
on  appeals  from  final  decrees.  Genl.  Sts. 
c.  113,  §  15. 

1  See  Townsend  v.  Smith,  1  Beasley  (N. 
J.),  353.  The  practice  is  otherwise  in  the 
Courts  of  the  United  States,  wliere  the 
right  to  appeal  is  by  law  limited  to  final 
decrees.  In  this  respect  the  practice  of 
the  United  States  Chancery  Courts  differs 
from  the  English  practice.  Per  Tanej'  C. 
.1.  in  Forgay  v.  Connid,  6  How.  U.  S.  205. 
In  the  Chancery  Courts  of  the  United 
States,  an  appeal  will  not  lie  from  an  in- 
terlocutory ortler.  Ibid.;  Perkins  V.  Four- 
niquet,  6 "How.  U.  S.  206;  S.  C  16  How. 
U.  S.  85;  Pullian  v.  Christian,  6  How.  U.  S. 
209;  see  Kodman  v.  Forline,  2  Met  (Ken.) 
325;  Hall  v.  Lamb,  28  Yt.  85;  Henth  v. 
Vrelan,  11  Md.  388;  jMartindale  r.  Brown, 
18  Ind.  284.  "  In  limiting  the  right  of  ap- 
peal to  final  decrees,  it  was  obviously  the 


object  of  the  Law  to  save  the  unnecessary 
expense  and  delay  of  repeated  appeals  in 
the  same  suit,  and  to  h^ve  the  whole  case 
and  ever}'  matter  in  controversy  in  it,  de- 
cided in  a  single  appeal."  Per  Tanev  C. 
J.  in  Forgay  v.  Conrad,  6  How.  U.  S.'205. 
In  ^laryland,  an  appeal  will  not  lie  from 
an  order  not  in  the  nature  of  a  final 
decree,  except  in  special  cases  provided  for 
bv  statute.  Chenowith  v.  Smith,  29  Md. 
18. 

A  decree  that  a  community  of  gains  ex- 
isted between  husband  and  wife,  and  or- 
dering an  account  to  be  taken,  is  not  final, 
and  an  appeal  does  not  lie.  Perkins  v. 
Fourniquet,  6  Hr)w.  U.  S.  206.  A  decree 
rendered  on  the  trial  of  a  feigned  issue, 
directed  out  of  Chancery,  is  an  interlocu- 
tory judgment,  from  which  no  appeal  can 
be  prosecuted.  VVoodside  v.  \yood>ide,  21 
III.  207.  But  where  the  decree  decides 
the  right  to  property,  and  directs  it  to  be 
delivered  up  or  sold,  or  a  sum  of  money  to 
be  paid,  and  the  plaintiff  is  entitled  to 
have  such  decree  carried  into  immediate 
execution,  this  is  a  final  decree  from  which 
an  appeal  lies.  Forgay  v.  Conrad,  6  How. 
U.  S.  201.  This  does  not,  however,  extend 
to  mere  transfers  of  the  possession,  for  the 
purpose  of  securing  property  in  litigation, 
such  as  payments  into  CoTirt,  appointments 
of  receivers,  and  the  like.  Ibid. ;  see  ante, 
General  Nature  of  Decrees. 

2  Palmer's  H.  L.  Prac.  1. 

3  Foster  V.  Cockerel!,  3  CI.  &  F.  456; 
Andrewes  v.  Walton,  8  id.  457 ;  Broadhurst 
V.  Timnicliff,  9  id.  71;  Macq.  H.  L.  Prac. 
108. 

■»  Sheldon  v.  Fortescue,  3  P.  Wms.  108; 
Elmer,  84. 
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days  after  the  first  day  of  the  session,  or  meeting  of  Parliament    ^"-  ■  3'     • 

next  ensuing  the  two  years:  unless  the  appellant  be  an  infant,   > ^. -' 

covert,  non  compos  mentis,  imprisoned,  or  out  of  Great  Britain  or 
Ireland :  in  which  cases,  the  time  begins  to  run  from  the  determina- 
tion of  the  disability ;  but  the  time  is  in  no  case  to  exceed  on  ac- 
count of  absence  five  years  from  the  date  of  the  last  decree  or 
order  appealed  from.^  It  has,  however,  been  held,  that  an  ap- 
peal brought  from  a  decree  more  than  five  years  after  its  enrol- 
ment, was  saved  by  being  extended  to  subsequent  orders:  the 
appeal  from  which  was  brought  within  two  years  from  enrolling 

them.^ 

Petitions  of  appeal  must  be  presented  within  fourteen  days  from   Where  decree 

^^  .  .  c  rt     ^'  iiv„    made  before 

the  first  day  of  every  session  or  meetmg  of  Parliament  atter  a  session  of 
recess ;  after  which  time,  the  Lords  will  receive  no  petition  of  ap-   Parliament. 
peal :  unless  upon  a  decree  made  whilst  the  Parliament  is  actually   JJ^'^gggg^^n" 
sitting :  in  which  case,  the  party  who  finds  himself  aggrieved  may 
bring  his  petition  of  appeal  within  fourteen  days  after  such  decree 
has  been  made  and  entered.* 

A  poor  person  may  be  admitted,  on  appeals  to  the  House  of  Admission  in 
Lords,  to  sue  or  defend  in  forma  pauperis.^     lo  obtain  such  ad-  -^^^j   ^ 
mission,  the  pauper  must  present  a  petition,  accompanied  by  an 
affidavit  of  his  poverty,  and  by  a  certificate  to  the  same  efiect  from 
the  minister  and  church-wardens  of  the  parish  where  he  is  resi- 
dent.^ 

Previously  to  a  petition  of  appeal  being  presented  to  the  House,    Notice  of 
a  notice  must  be  given  to  the  agents  of  the  respondents,  of  the   ^PP^*'- 
time  when  such  petition  is  intended  to  be  presented :  and  the  day 
of  giving  such  notice  must  be  indorsed,  by  the  petitioner's  agent, 
on  the  back  of  the  petition  of  appeal.^ 

A  petition  of  appeal  to  the  House  of  Lords  is  nearly  the  same  Form  of 
in  form  mutatis  mutandis,  as  a  petition  for  rehearing  in  the  Court  Petition. 
of  Chancery.' 

1  stand.  Ord.  H.  L.  24  March,  1725,  No.  572.  But  where  the  time  for  appealing 
118;  2  June,  1737;  22  June,  1S29;  Macq.  depends  on  a  rule  of  the  Appellate  Court, 
778;  De  Burgh  v.  Clarke,  4  CI.  &  F.  562.  such  Court,  upon  sufficient  cause  shown, 

2  De  Burgh  v.  Clarke,  4  CI.  &  F.  562;  niiiy  suspend  its  rule  and  allow  an  appeal, 
see,  however,  Beavan  v.  Earl  of  Morning-  although  such  appeid  was  not  brought 
ton,  8  H.  L.  Ca.  525;  9  Jur.  N.  S.  1123.  within  the  time  prescribed  by  the  rule  tor 
Where  the  time  for  appealing  has  been  appealing.  Caldwell  v.  Mayor,  &c.  of  Al- 
fixed  by  statute,  the  Court  has  no  power  bany,  9  Paige,  572;  Smith  v.  Smith,  1 
to  extend  it,  not  even  on  the  ground  of  the  Paige,  391. 

mistake  of  the  party;    and   the  lapse  of  ^  Stand.  Ord.  H.  L.  13  July,  1678,  No. 

time   is   an   absolute   bar  to   the   appeal.  55;  Macq.  775. 

Townsend   v.    Townsend,   2    Paige,  '413;  *  yl»!<e,  p.  1482. 

Barclay  v.  Brown,  7  id.  245;  Caldwell  v.  ^  Macq.  259. 

Mayor,  &c.  of  Albany,  9  id.  572.     Nor  can  o  Stand.  Ord,  H.  L.  9  April,  1812,  No. 

the  Court  vacate  the  order,  and  cause  it  to  188 ;  Macq.  780.     For  form  of  notice,  see 

be  entered  as  of  a  more  recent  date,  to  en-  Vol.  111. 

able  the  party  to  appeal  therefrom.    Ibid. ;  7  Ante,  p.  1447.     For  form,  see  Vol.  111. 

Caldwell  v.  ilayor,  &c.  of  Albany,  9  Paige, 
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All  appeals  must  be  signed  by  two  counsel,  who  have  been  of 
counsel  in  the  cause  below,  or  shall  attend  as  counsel  at  the  bar 
of  the  House,  when  the  appeal  is  to  be  heard ;  and  they  must 
certify  that,  in  their  judgment,  there  is  reasonable  cause  of  appeal.^ 

When  the  petition  of  appeal  has  been  settled  and  signed  by 
counsel,  the  petition,  with  the  certificate  of  reasonable  cause  at 
the  foot,  must  be  engrossed,  on  j^archment,  in  words  at  length,  in 
one  continuous  roll,  and  the  names  of  the  counsel,  as  well  to  the 
appeal  as  to  the  certificate,  must  be  added.  A  certificate  of  notice 
having  been  given  ^  must  then  be  indorsed ;  and  the  petition,  so 
indorsed,  lodged  with  the  Clerk  of  Appeals  at  the  Parliament 
ofiice.^ 

The  petition  being  lodged  in  the  Parliament  ofiice,  will,  in  due 
time,  be  presented  to  the  House.  To  efiect  this,  it  is  not  now 
necessary  to  seek  the  good  ofiices  of  a  peer,  as  the  ofiicers  of  the 
House  will  take  the  proper  steps  to  present  the  appeal,  and  obtain 
an  order  requiring  the  respondent  to  answer.* 

The  order  is  obtained  by  the  aj^pellant's  agent  at  the  Parliament 
ofiice ;  and  it  must  be  served,  either  on  the  respondent,  or  on  the 
agent  named  in  the  order ;  and  the  service  is  eflected  by  delivering 
a  true  copy  thereof,  and  at  the  same  time  showing  the  original. 
The  order  names  a  time  within  which  the  respondent  is  to  answer.^ 

When  the  order  has  been  served,  an  afiidavit  of  the  sendee 
should  be  indorsed  on  it.^  The  affidavit  may  be  sworn  before  a 
commissioner  to  administer  oaths  in  Chancery.'^ 

Within  eight  days  after  the  appeal  has  been  received,  the  appel- 
lant must  enter  into  a  recognizance  to  the  Crown  in  the  penalty  of 
400/.,  conditioned  to  pay  such  costs  as  the  House  of  Lords  shall 
appoint,  in  case  the  decree  appealed  fi-om  shall  be  affirmed ;  and  if 
the  appellant  neglects  to  give  such  security  "within  the  above  time, 
the  Clerk  of  the  Parliaments  informs  the  House  thereof^  and  the 
appeal  will  be  dismissed.^ 

If  the  appellant  cannot  conveniently  attend  to  give  security,  he 
may  procure  a  substitute :  whom  the  House,  on  special  motion,  of 
which  two  days'  notice  must  be  given,  will  permit,  if  of  sufficient 
substance,  to  enter  into  the  recognizance,'' 

The  recognizance  is  prepared  by  the  Clerk  of' Appeals:  it  is 
written  on  unstamped  parclmient ;  signed  by  the  appellant,  or  his 
surety  ;  and  witnessed  by  the  Clerk  of  Appeals. 

In  appeals  brought  by  the  Attorney-General,  or  other  officer,  on 


1  Stand.  Ord.  3  March,  1697,  No.  58; 
amended  9  April,  1812;  Macq.  776;  see 
Fulton  Bank  v.  Beach,  2  Paige,  188. 

2  Supra. 

3  See  Macq.  139. 

4  Macq.  141. 


5  Jbid. 

6  For  form  of  affidavit,  see  Vol.  III. 
T  Macq.  142. 

8  Stand.  Ord.  H.  L.  22  June,  1829,  No. 
61 ;  Macq.  143,  776. 

9  Macq.  148. 
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behalf  of  the  Crown,  no  recognizance  for  costs  is  required;^  nor  is    Ch.  xxxir. 
it  required  from  a  person  aiipealing  in  forma  pauperis?  '.^ , 

If  an  answer  is  not  put  in  within  the  time  limited  for  that  pur-  reremptory 
pose,  the  appellant's  agent  should  obtain  a  peremptory  order  upon   ^^'^e'VliJ"."' 
the  respondent  to  answer  :^  to  obtain  which  order,  the  appellant's  obtained. 
agent  should  leave  at  the  Parliament  office  the  first  order,  with  the 
affidavit  of  service  thereof;  and,  upon  the  Clerk's  reading  the  affi- 
davit in  the  House,  the  peremptory  order  is  made  as  a  matter  of 
course :  in  point  of  regularity,  however,  this  order  ought  to  pro- 
ceed upon  the  motion  of  a  peer.^     A  week  is  always  the  time  ^^PP^j^^*^^^'^' 
limited  by  a  peremptory  order ;  and  upon  the  expiration-  of  the  peal,  ex 
week,  if  no  answer  has  been  put  in,  the  appellant's  agent  may  ap-  ^«'"'^- 
ply  to  have  the  cause  appointed  for  hearing  exparteJ' 

Although  the  Lords  expect  that  parties  should  conform  to  their  Standing  or- 

o  h  .  ^  •/»     i.1  •         V      ders:  whfn 

standing  orders,  yet,  when  circumstances  manitestly  require  it,  and  how  di.- 
they  will  dispense  with  them  :  as  where,  by  reason  of  sickness  or  penned  witi.. 
other  inevitable  accident,  the  agent  has  been  prevented  from  pre- 
senting an  appeal,  or  the  respondent  from  filing  his  answer  within 
the  Hmited  period ;  and  so,  in  all  cases,  where  there  has  been  no 
wilful  neglect,  provided  it  can  be  made  to  appear  that  no  incon- 
venience is  likely  to  accrue  from  granting  the  indulgence ;  but  in 
these  cases,  an  order  must  be  obtained  to  dispense  vsath  the  stand- 
ing order,  upon  a  petition  for  that  purpose.  A  petition  of  this 
description  is  lodged  with  the  Clerk  of  Appeals,  through  whom 
it  is  presented  to  the  House ;  and  unless  the  prayer  of  the  petition 
is  consented  to  by  the  opposite  party,  the  petition  is  referred  to  the 
Committee  of  Appeals :  ^  who  are  attended  thereon  by  the  agent 
of  the  parties. 

On  beino-  served  with  the  order  to  answer,  the  respondent  should  Answer  of 

°  ^  /*.  r-  .-i  2'j.-  c  respondent. 

obtain  from  the  Parliament  office  an  office  copy  of  the  petition  ot 
appeal.  If  he  wishes  to  expedite  the  hearing,  he  may,  on  having 
notice  that  an  appeal  is  intended,  and,  without  waiting  till  the 
order  is  served,  or  the  time  for  answering  has  expired,  put  in  his 
answer.'' 

Where  the  respondent  is  unable  to  put  in  his  answer  within  the  Fuither  time 
time  prescribed  by  the  order  or  orders  served  on  him,  he  should   jTowTbtained, 
apply  for  further  time.     The  application  is  made  by  petition :  ^ 
which  must  be  lodged  with  the  Clerk  of  Appeals ;  and  two  days' 
notice  thereof  given  to  the  appellant's  agent.     The  notice  should 
be  accompanied  by  a  copy  of  the  petition. 

1  Lord  Advocate  v.  Dunglas,  9  CI.  &  F.  *  I^facq.  167. 
174 ;  Macq.  150.  ^  I^id. 

2  Macq.  150.  «  lb.  33. 

3  Stand.  Ord.  H.  L.  15  Jan.,  1719,  No.  ^  See  ih.  157.     For  form  of  answer,  see 
106;  Macq.  166,  777;  see  Irving  u.  Duns-  Vol.  III. 

comb,  2  Wend.  205;  Waters  v.  Travis,  8  »  For  form  of  petition,  see  \  ol.  III. 

John.  566. 
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Where  a  respondent  objects  to  the  competency  of  an  appeal,  he 
should  present  a  prelhninary  petition :  which  will  be  refeiTed  to 
the  Committee  of  Appeals.^ 

The  answer  is  engrossed  on  parchment ;  and  lodged  with  the 
Clerk  of  the  Parliaments  :  who  marks  on  it  the  day  it  is  brought 
in ;  and  the  names  of  the  parties  answering,  and  of  the  parties  to 
whose  appeals  such  answers  are  put  in,  are,  the  same  day,  entered 
in  the  Journals  of  the  House.^ 

In  some  cases  both  parties  are  dissatisfied  with  the  determination 
of  the  Court  below,  and  the  respondent  as  well  as  the  appellant 
is  advised  to  prefer  an  appeal.^  The  time  allowed  for  bringing 
in  such  cross-appeals  is  limited  to  a  fortnight  after  answer  put  in 
to  the  original  appeal :  after  which  time,  the  same  will  not  be 
received,  unless  the  House,  on  petition,  grants  leave  to  present  it 
nu7ic  pro  tunc :  which  it  may  do,  if  good  cause  can  be  shown  for 
the  omission.* 

A  cross-petition  of  appeal  is  presented  and  moved,  and  an 
order  made  upon  it,  in  the  same  manner  as  upon  an  original 
appeal." 

The  cross-petition  must  be  signed  by  counsel :  it  is  not  how- 
ever, usual  to  requii-e  the  cross-petitioner  to  enter  into  a  recogni- 
zance for  costs.'' 

If  the  session  of  Parliament  determines  before  the  time  limited 
for  answering  has  expired,  and  no  answer  is  put  in  during  the 
same  session,  seiwice  of  the  order  upon  the  respondent,  five  weeks 
before  the  first  day  of  the  then  next  session,  is  deemed  good 
service ;  and  the  appellant  may  apply  for  a  peremptory  day,  in 
case  the  respondent  does  not  put  in  his  answer  Avithin  three  days 
from  the  first  day  of  the  next  session  of  Parliament.'^ 

All  appeals  continue,  and  are  proceeded  on  in  statu  quo,  not- 
withstanding a  prorogation  or  dissolution  of  Parliament.^ 

All  such  appeals  as  are  presented  in  any  session,  to  which 
answers  are  put  in  during  the  same  session,  and  for  hearing  where- 
of no  day  is  appointed  in  such  session,  if  neither  the  appellant  nor 
respondent  applies  to  the  House,  within  eight  days,  to  be  account- 
ed fi-om  the  first  day  of  the  next  meeting  of  Parliament,  for 
a  day  of  hearing,  will  stand  dismissed,  but  without  prejudice  to 


1  Rochfort  V.  Battersby,  2  H.  L.  Ca.  388; 
Macq.  156 ;  and  see  Norbury  v.  INIeade,  3 
Bli.  261;  and  as  to  the  costs  in  such  cases, 
see  Morgan  &  Davey,  103. 

2  Stand.  Urd.  H.  L.  29  March,  1720, 
No.  107;  Macq.  163.  777. 

3  See  Vernon  v.  Wright,  7  H.  L.  Ca.  35, 
where  a  cross-appeal  was  dispensed  with. 

*  Stand.  Ord.  8  March,  1763,  No.  127; 
amended  22  June,  1829;  Macq.  226,  227, 
779. 


5  Macq.  226. 

6  lb.  226,  228.  As  to  the  costs  of 
cross-appeals,  see  Morgan  &  Davey,  103. 
For  forms  of  cross-petition  and  answer, 
see  Vol.  III. 

1  Stand.  Ord.  28  March,  1735,  No.  123; 
Macq.  778. 

8  Palmer's  Prac.  H.  L.  37;  Resolution 
of  H.  L.  29  March,  1678;  Macq.  32, 
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the  appellant's  presenting  any  new  appeal  thereafter;^  and  all 
such  appeals  as  are  presented  in  any  session,  to  which  no  answer 
is  put  in  during  the  same  session,  if  neither  the  appellant,  within 
eight  days  from  the  first  day  of  the  next  meeting  of  Parliament, 
applies  to  the  House  to  appoint  a  peremptory  day  to  answer,  nor 
the  respondent  puts  in  an  answer  within  the  eight  days,  will  stand 
dismissed ;  but  without  prejudice  to  the  appellant's  presenting  any 
new  appeal  thereafter.^ 

The  House  of  Lords  will  permit  a  petition  of  appeal  to  be 
amended,  after  it  has  been  presented :  ^  thus,  if  any  error  is  dis- 
covered in  the  petition,  or  if  the  appellant  is  advised  that  some 
previous  orders  are  so  connected  with  the  order  appealed  from  that 
it  will  be  impossible  to  do  justice  to  his  case,  without  extending 
his  appeal  to  these  former  orders,  he  should  petition  for  liberty  to 
amend  his  petition  of  appeal.*  On  the  other  hand,  if  the  respon- 
dent considers  the  proceedings  are  not  correctly  set  forth  in  the 
petition  of  appeal,  he  may  petition  the  House  that  the  appellant 
may  be  ordered  to  amend  such  petition,  in  the  particulars  specified, 
and  to  amend  the  respondent's  copy  of  the  petition.^ 

Two  days'  notice  in  writing  is  to  be  given  to  the  oiDposite  agent, 
of  the  intention  of  the  appellant  or  respondent  to  present  the 
petition  to  amend ;  and  such  notice  should  be  accompanied  by  a 
copy  of  the  petition."  The  petition  is  refeiTed  to  the  Appeal 
Committee,  unless  it  is  consented  to.'^ 

If  an  appeal  is  amended,  after  the  respondent  has  put  in  an 
answer,  and  it  is  considered  necessary  that  a  new  answer  should 
be  put  in  to  the  amended  appeal,  he  must  obtain  an  order  for 
leave  to  withdi-aw  the  former  answer,  and  put  in  a  new  one :  in 
which  case,  the  respondent  will  be  entitled  to  costs.  An  order  to 
this  efiect  may  be  obtained  on  petition :  but  if  the  respondent 
does  not  voluntarily  apply  for  such  an  order,  and  put  in  his  answer, 
the  appellant  may  proceed  against  him  by  a  new  peremptory 
order ;  and  may  get  the  cause  set  down  ex  parte.^ 

If  the  appellant  finds  it  expedient  to  withdraw  his  appeal,  he 
must  obtain  leave  of  the  House  to  do  it,  by  petition:  of  which 
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1  Stand.  Ord.  29  March,  1720,  No.  107; 
amended  5  April,  1734;  Macq.  168,  777. 

2  Stand.  Ord.  29  March,  1720,  No.  108; 
Macq.  1G9,  777.  Where  an  appeal  has 
been  regularly  taken  from  an  interlocutorj' 
decree,  mere  delay  in  the  prosecution  of 
it  is  not  a  ground  for  its  dismissal.  Dcy  v. 
Walton,  2  Hill  (N.  Y.),  403.  Nor  is  it 
ground  for  dismissal,  that  the  appellant 
has  omitted  to  give  notice  of  an  order  to 
answer  the  appeal.  Dey  v.  Walton,  2  Hill 
(N.  Y.),  403. 

8  Macq.  154. 


4  Bouchierv.  Dillon, 5  Bligh  N.  S.688, 
714. 

s  See  Macq.  157. 

6  For  forms  of  petition  and  notice,  see 
Vol.  III. 

'  Macq.  154;  and  ante,  p.  1495. 

8  Macq.  155.  If  the  appeal  is  made 
after  the  time  allowed  for  appealing,  the 
objection  should  be  taken  by  motion  to 
dismiss  the  same;  and  it  cannot  be  taken 
at  the  hearing.  Answering  is  a  waiver  of 
objections  of  a  formal  nature.  Uisbrow  v. 
Hensliaw,  8  Cowen,  353 ;  Rogers  v.  Cru- 
ger,  3  John.  564. 
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two  days'  notice  must  be  given  to  the  respondent's  agents,  as  in 
other  cases,  and  a  copy  of  the  petition  be  also  served ;  but  the 
House  will  not  grant  the  prayer  of  it  without  ordering  the  appel- 
lant to  pay  the  respondent  his  costs ;  and  if  there  is  ground  for 
hesitation,  it  will  refer  the  matter  to  the  Appeal  Committee.^ 

In  case  an  appeal  which  the  respondent  has  reason  to  think  is 
irregular,  is  i>resented,  a  counter  petition  should  be  presented, 
praying  to  have  it  dismissed.^  The  respondent's  agent  must  give 
two  days'  notice  to  the  appellant's  agent,  of  his  intention  in  this 
behalf;  and  should,  at  the  same  time,  serve  him  with  a  copy  of  the 
petition ;  and  both  agents  should  attend  on  presenting  it :  on 
which  occasion  (unless  there  manifestly  apj^ears  to  be  some  palpa- 
ble breach  of  the  standing  orders  of  the  House,  or  of  the  legislative 
enactments  respecting  appeals,  in  which  case  the  apj^eal  will  be 
dismissed  at  once),  the  petition  will  be  refeiTcd  to  the  Appeal 
Committee,  before  which  the  agents  and  counsel,  if  desired,  will 
be  heard,^  In  questions  of  great  importance,  however,  the  argu- 
ments have  been  heard  at  the  bar  of  the  House.* 

If  an  irregular  appeal  is  presented,  the  counter  petition  should 
be  presented  before  the  original  appeal  is  answered :  for,  if  the 
respondent  treats  it  as  an  effective  appeal,  by  answering  it  before 
he  presents  his  counter  petition,  he  will  not  be  entitled  to  costs.^ 

After  the  answer  is  put  in,  either  the  appellant  or  respondent 
may  apply  to  have  the  appeal  appointed  to  be  heard.  An  order 
to  set  down  the  appeal  for  hearing  will  then  be  made  :  which  must 
be  served  on  the  opposite  party.® 

It  sometimes  haj^pens  that  there  are  two  appeals  which  relate 
to  the  same  subject,  or  in  which  the  questions  in  both  are  similar, 
and  that  one  of  them  has  been  set  down,  so  as  to  stand  several 
causes  before  the  other :  in  such  a  case,  the  House,  upon  a  petition, 
will  order  the  second  to  stand  next  to  the  first. 

Appeals,  for  hearing  whereof  days  have  been  appointed  in  any 
session,  but  which  are  not  determined  in  that  session,  will  be 
heard  in  the  beginning  of  the  next  session,  in  the  same  order  as 
they  stand  to  be  heard  at  the  end  of  the  foregoiijg  session,  without 
any  new  application  to  appoint  a  day  for  hearing  the  same.'' 

For  the  better  information  of  the  Lords,  as  to  the  matters  in 
controversy,  printed  statements  of  the  appellant's  and  respondent's 
cases  are  delivered  to  them.^ 

The  case  is  usually  prepared  by  the  junior  counsel  of  the  party 


1  Macq.  263-265. 

2  See  Halsev  v.  Van  Amringe,  4  Paige, 
279. 

3  Macq.  156,  157. 

*  Norbury  v.  Meade,  3  Bligh,  261. 

4  Ibid. 


6  Macq.  163.  For  form  of  motion  pa- 
per, see  vol.  III. 

■7  Stand.  Ord.  8  June,  1749,  No.  124; 
Macq.  779. 

8  Macq.  Ch.  XVI. 
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appellant  or  respondent;    and  is  settled  in  consultation  with  a    dr.  xxxil. 

senior  counsel :  usually  the  counsel  who  is  to  argue  the  case  with    v, '^ , 

him  at  the  bar  of  the  House.^ 

The  case  should  contain  all  the  material  fects ;  and  should  con-   Contents, 
cisely  narrate  the  proceedings,  and  the  substance  of  the  pleadings 
and  evidence   or    proofs:    whether    consisting    of   documents  or 
depositions ;  and  particularly  those  on  behalf  of  the  party  whose 
case  it  is.^ 

The  printed  cases  must  contain  a  copy  of  so  much  of  the  proofs,   Statement  of 

'■  ,  ■.  ••,1^1  iiu       proofs. 

taken  in  the  Court  below,  as  the  parties  mtend  to  rely  on  at  the 

hearing,  together  with  references   to    the  documents  where  the 

same  may  be  found.^     It  has,  nevertheless,  been  said,  by  Lord  Hou.se  may 

Eldon  :  "that  the  rule  was  made  by  the  House,  for  the  purpose  of  J^hjci^hal^ 

guarding  itself;  but  that  it  is  competent  to  the  House  to  hear  evi-  been  omitted. 

dence  not  printed,  if  it  thinks  proper.     The  parties  are  to  print 

what  they  think  material :  but,  in  such  a  case  as  that,  it  was  too 

much  to  suppose  that  any  one  could  infallibly  say  what  was,  and 

what  was  not,  material."  ^     The  House  will  not,  however,  admit 

new  evidence.^ 

The  pleadings  in  the  Court  below,  and  the  proofs,  are  generally  Appendix  ot' 
stated  in  an  appendix ;  and  it  is  usual  for  the  appellant  and  respon-  pr„ofs. 
dent  to  agree  upon  a  joint  appendix  :  ^  which  is  printed  at  their 
joint  expense ;  but  where  they  cannot  agree  as  to  the  documents 
to  be  included,  each  party  prints  a  separate  appendix.' 

At  the  hearing,  the  originals  or  official  copies  of  the  decrees  and  Production  of 
orders  appealed  from,  office  copies  of  the  proceedings  in  the  cause,  S°e  h'^aring** 
and  all  original  documents,  must  be  laid  on  the  table  of  the 
House.^  If  any  documents  required  to  be  produced  at  the  hearing 
are  not  in  the  possession  of  the  appellant  or  respondent,  the  per- 
son in  whose  custody  they  are  must  be  served  with  an  order  of  the 
House  to  produce  them  at  the  bar,  on  the  hearing.  Such  order  is 
obtained  on  petition  to  the  House:  which  is  presented,  and 
referred  to  the  Appeal  Committee,  in  the  usual  way. 

No  case  must  be  delivered  to  any  Lord,  unless  signed  by  one  or   Signature  of 
more  of  the  counsel  who  attended  the  hearing  in  the  Court  below,  ^^g"^*^ 
or  shall  be  of  counsel  at  the  hearing  in  the  House.^     But,  although 
this  order  expresses  that  the  case  may  be  signed  by  one  or  more 
counsel,  it  is,  in  practice,  always  signed  by  two. 

1  For  formal  parts  of  the  cases,  see  Vol.  of  printed  copies  of  the  case  on  each  side, 
III.  and  of  the  appendix  or  appendices;  and 

2  See  Kay  v.  Marshall,  8  CI.  &  F.  245;  should  be  accompanied  by  such  observa- 
Withy  V.  Mangles,  10  id.  215.  tions  as  may  be  deemed  material.     The 

3  Stand.  Ord.  24  Feb.,  1813,  No.  131;  whole  are  frequently  bound  together,  for 
Macq.  780.  the  convenience  of  counsel. 

*  4  Dow,  222.  8  Macq.  196,  197. 

6  Macq.  171.  9  Stand.  Ord.  H.  L.  19  April,  1698,  No. 

6  Macq.  194.  59;  Macq.  184,  776. 

1  The  brief  of  each  counsel  will  consist 
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Ch.  XXXII. 

§3. 


Printing  case 
and  appen- 
dix. 

Lodging 
copies. 


"Within  what 
time. 


Further  time : 
how  ob- 
tained. 


Exchange  of 
cases. 


.\pplication 
to  alter  day 
appointed  to 
hear  appeal ; 
how  made. 

Application 
to  advance 
appeal. 


When  the  case  has  been  signed  by  counsel,  there  are  commonly 
an  hundred  and  fifty  copies  of  it  printed  off;  and  a  like  number 
of  copies  of  each  appendix,  where  separate,  or  of  the  joint  ap- 
pendix. 

One  hundred  copies  of  each  case,  and  of  each  appendix,  or  of 
the  joint  appendix,  must  be  lodged  with  the  Clerk  of  Appeals.^ 
Where  the  application  is  joint,  the  hundred  copies  of  it  are  lodged 
by  the  appellant's  agent  on  behalf  of  both  parties.  Six  copies  of 
each  case  and  appendix,  bound,  and  interleaved  with  cream-wove 
paper,  must  be  subsequently  left  at  the  House,  for  the  use  of  the 
Lords  who  are  to  hear  the  appeal.  If  the  Judges  are  summoned, 
six  more  copies,  bound  and  interleaved  in  like  manner,  must  also 
be  left  at  the  House  for  their  use.  Where,  also,  the  hearing  in 
the  Court  below  is  reported,  a  note  of  reference  to  the  report 
should  be  made,  on  the  first  page  of  each  bound  copy  left  at  the 
House.^ 

The  appellant  and  respondent  must,  severally,  in  strictness, 
deliver  the  prints  of  their  cases  at  the  House,  within  four  weeks 
after  the  time  appointed  for  the  respondent  to  put  in  his  answer. 
In  default  of  the  appellant  so  doing,  the  appeal  will  stand  dis- 
missed, but  without  prejudice  to  his  presenting  a  new  appeal  with- 
in the  first  fourteen  days  of  the  next  session  of  Parliament,  or 
within  the  then  remainder  of  the  time  limited  for  presenting 
appeals ;  and,  in  case  of  default  on  the  part  of  the  respondent, 
the  appellant  is  at  liberty  to  set  down  his  cause  ex  parte.^  If, 
however,  through  any  casualty,  either  of  the  parties'  agent  should 
be  prevented  from  getting  his  case  prepared,  in  time  to  lodge  the 
prints  at  the  House,  pursuant  to  the  Standing  Order,  he  must 
present  a  petition  for  a  further  day :  setting  forth  the  cause  of  de- 
lay.^ The  petition  is  lodged  and  heard  by  -the  Appeal  Committee, 
as  before  explained.^ 

After  both  parties  have  lodged  their  respective  cases,  they  usual- 
ly exchange  about  a  dozen  copies  of  the  case  and  any  separate 
appendix  thereto. 

When  a  day  has  been  appointed  for  hearing  an  appeal,  it  can 
only  be  altered  upon  petition :  of  which  two  days'  notice  must  be 
given  to  the  opposite  party,  and  service  of  the  notice  be  proved, 
by  oath,  at  the  bar  of  the  House.® 

An  application  to  advance  the  hearing  of  an  appeal  must  be 
made  to  the  Appeal  Committee ;  and  not  to  the  House.' 


1  See  Macq.  192. 

2  Each  bound  copy  left  at  the  House 
must  be  labelled  or  indorsed  on  the  cover, 
stating  the  title  of  the  appeal.  For  form 
of  indorsement  see  Vol.  III. 

8  Stand.  Ord.  H.  L.  12  July,  1811,  No. 


177;  amended  22  June,  1829;  Macq.  182, 
779. 

4  Macq.  183,  192. 

6  Ante,  p.  1495. 

6  Stand.  Ord.  H.  L.  22  Dec,  1703,  No. 
60;  Macq.  255,  776. 

7  liirch  V.  Joy,  3  H.  L.  Ca.  565. 
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If  the  plaintiff  or  respondent  dies,  or  if  a  female  plaintiff  mar-    Ch.  |:xxii; 

ries,  the  appeal  abates ;  and  an  order  of  revivor  must  be  obtained,   >, ^ . 

by  a  petition  to  the  House :  of  which  two  clear  days'  notice  must  Abatonent^of 
be  given  ;^  and  if  the  printed  cases  have  been  delivered,  a  supple-  rPcUfied/"'^ 
mental  case  must  be  delivered  ^  (unless  the  abatement  has  hap- 
pened after  a  full  hearing) ,«  stating  the  title  of  the  appeal,  the 
different  ficts  set  forth  in  the  petition,  and  the  order  for  the  revival 
of  the  appeal :  which  case  will  not  require  the  signatures  of  coun- 
sel, unless  it  contains  arguments  or  observations :  if  it  should,  then 
it  must  be  signed  by  counsel.  It  must  be  printed  and  indorsed  as 
the  original  case,  and  a  sufficient  number  lodged  at  the  Parliament 

office. 

Supplemental  cases  must  also  be  delivered,  where  parties  in  the  Where  new 

111  p  iU      XT  n   r\    parties  aciaea 

Court  below  have  been  omitted,  and,  by  leave  ot  the  Mouse,  aie  to  the  appeal. 
added  as  parties  to  the  appeal,  after  the  printed  cases  have  been 
delivered.* 

If  the  appellant  makes  default  in  appearing  when  the  appeal  is  Defaidt^at 
called  OH,  it  will  be  dismissed  with  costs.^     Where  the  respondent  ^  ^   ^^™^- 
makes  default,  the  appeal  may  be  heard  ex  parte  y-""^   but  where 
neither  party  appears,  the  appeal  will  be  dismissed  without  costs.'' 

Onlv  two  counsel  on  each  side  can   argue ; '  but  in  cases  of  Number  of 
•'  ....  V  11    ■       counsel, 

great  importance  and  complication,  it  is  not  uncommon  to  call  in 

a  third  counsel  for  consultation  and  assistance.  The  House  will 
rarely,  however,  allow  on  taxation  the  costs  of  more  than  two 
counsel.^ 

Though,  by  the  Standing  Order,  which  is  founded  on  a  suppo-  AM'^ional 
sition  that  there  are  but  two  parties,  or  sets  of  parties  interested,  *'°''°'^ " 
only  two  counsel  on  a  side  are  to  be  heard,  yet,  where  it  appears 
that  the  respondents  have  not  identical,  but  separate,  and  perhaps 
conflicting  interests,  the  House  will  allow  a  third  or  additional 
counsel  in  support  of  such  interests.^"  To  obtain  leave  to  do  so,  it 
is  .usual  to  present  a  petition  for  that  purpose,  stating  the  peculiar 
circumstances.  An  instance  of  this  occurred  in  the  appeal  of  Gore 
V.  StacJqwole :  in  which  their  Lordships  made  an  order,  that  an 
infent  respondent  might  have  counsel  on  his  separate  behalf  ^^ 

1  ]^jacq   ''41  his  counsel,  the  appeal  stood  over,  on  pay- 

2  Stand  "'Or'd.   H.  L.   20  March,  1S23,       ment  of  the  co=ts  of  the  day.     Godson  v. 
No    199-  Macq   781.  Hale,  7  CI.  &  F.  549;  and  see  I' light  v. 

8  Holiier  V.  Eyre,  9  CI.  &  F.  43;  and  Thomns,  8  id.  231.                   ,  p,    o  t,   on 

see    Bravbrnoke    v.    Attorney-General,   7  ^  Han^lfon  i;.  LiUle.iohn,  4  CI.  &  F.  20. 

Jur.  N.  S.  741,  H.  of  L.  ^  Sherburne  v.  M'ddleton  9  CI- &/•  'f 

4  Stand.  Ord.    H.  I..  20    March,    1823,  8  The  Queen  r.M.llis,  10Cl-&F-^34; 
No.  199;  Macq.  781.  Stand.    Ord.    2    March,    1837,   No.    119; 

5  Martin  «.  D'Arcy,  3  H.  L.  Ca.  698;  Macq.  778.  ,  „  ti  ibp^ 
Honevnian  v.  Marryat,  6  id.  112;  4  Jur.  '•»  See  Poole  v.  Leask,  7  July,  1M,6, 
N.  S."  17;  Scanlan  v.  Usher,  8  CI.  &  F.  where  the  costs  of  three  counsel  were 
561;  Murphy  v.  Conwav,  9  id.  73;  and  allowed.  t>  •  i 
see  Ricketts\.  Lewis,  2  CI.  &  F.  100;  i"  Macq.  205;  and  see  Holme  t>.  Pringle, 
Frazer  v.  Gordon,  3  CI.  &  F.  719,  720.  8  CI.  &  F.  266.  „  ^  . .  ,aio  c»« 
When  the  appellant  was  present,  but  not  "Lords'   Journ.    8th    May,    181i;    see 
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Hearing. 


Judgment. 


In  what  cases 
necessary  to 
make  order  of 
House  an  or- 
der of  the 
Court  of 
Chancery. 


At  the  hearing,  one  of  the  counsel  for  the  appellants  opens  the 
appeal ;  then  the  evidence  on  their  side  is  read  :  which  done,  the 
other  counsel  for  the  appellants  may  make  observations  on  the 
evidence  ;  then  one  of  the  counsel  for  the  respondents  is  heard, 
and  the  evidence  on  their  side  read  :  after  which,  the  other  counsel 
for  the  respondents  is  heard ;  and  one  counsel  only  for  the  appel- 
lants replies.^  The  Judges  of  the  Superior  Courts  of  Law  are 
sometimes  summoned,  and  questions  of  law  put  to  them;  and 
where  they  require  time  to  consider  such  questions,  they  are  sub- 
sequently summoned  to  deliver  their  opinions  :  in  which  case,  the 
judgment  of  the  House  is  seldom  given  during  the  session  in  which 
the  appeal  is  heard. 

When  the  arguments  of  counsel  are  finished,  and  the  opinions 
of  the  Judges,  if  consulted,  received  and  considered,  the  House 
gives  judgment,  affirming  the  decree  or  order  of  the  Court  below, 
with  or  without  costs  ;  or  reversing  or  varying  the  same,  according 
to  the  circumstances  of  the  case.  If  any  Lord  conceives  that  the 
decree  or  order  is  erroneous,  he  states  his  reasons,  and  moves  that 
it  be  reversed  or  varied ;  and  should  the  rest  of  the  House  be  of 
that  opinion,  the  motion  is  put  and  carried ;  but  if  it  is  opposed, 
then  a  debate  ensues,  and  the  question  is  put  to  the  vote  :  on 
which  occasion  proxies  are  not  allowed  ;  and  it  being  the  rule  of 
the  House  to  put  the  question  for  reversing  ^  the  decree  or  order : 
unless,  upon  a  division,  there  is  a  majoi'ity  for  the  reversal,  it  will 
be  affirmed.^  Where  the  appeal  is  from  part  of  a  decree,  only  the 
portion  not  appealed  from  will  be  affirmed  ;  and  all  parties  served 
with  notice  of  the  appeal  are  bound,  whether  they  appear  at  the 
hearing  or  not.* 

On  some  occasions,  the  House,  instead  of  affirming  or  reversing 
the  judgment,  gives  directions  to  the  Court  below  to  rectify  its 
judgment :  in  such  cases,  the  order  of  the  House  of  Lords  must  be 
made  a  rule  or  order  of  the  Court  of  Chancery.  So,  also,  it  must 
be,  if  the  House  of  Lords  reverses  the  decree  of  the  Court :  because 
it  may  otherwise  be  carried  into  execution.^  In  Attorney-  General 
V.  Scott,^  where  a  decree  of  the  Court  of  Chancery  was  affirmed 
by  consent,  an  aj^plication  was  made  to  the  Court,  to  make  the 
judgment  an  order  of  the  Court  of  Chancery,  but  Lord  Hardwicke 


Macq.  205 ;  and  see  Prendergast  v.  Pren- 
dergast,  3  H.  L.  Ca.  195, 225,  where  a  trustee 
was  held  entitled  to  appear  by  counsel  on 
an  appeal,  but  not  to  print  a  case  or  ap- 
pendix. 

1  Stand.  Ord.  2  March,  1827,  No.  119; 
Macq.  778.  As  to  the  hearing,  generally, 
see  Macq.  203  et  seq. 

2  Stand.  Ord.  7  Dec,  1691,  No.  56; 
Macq.  27. 

3  Baker  v.  Lee,  8  H.  L.  Ca.  495 ;  7  Jur. 


N.  S.  1;  see  Bridge  v.  Johnson,  5  Wend. 
371.  As  to  how  far  the  House  is  bound 
by  its  own  decisions,  see  Attornej'-General 
7).  Dean  and  Canons  of  Windsor,  8  H.  L. 
Ca.  369;  6  Jur.  N.  S.  833;  Tommey  v. 
Sprang,  5  Ir.  Jur.  321. 

4  Countess  of  Bective  v.   Hodgson,   10 
H.  L.  Ca.  656. 

5  Seton,  1162;  and  see  Man  v.  Ricketts, 
3  De  G.  &  S.  446. 

6  1  Ves.  S.  413,  419. 
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doubted  whether  such  a  thuig  was  ever  done  ;  nor  indeed  can  it, 
under  any  circumstances,  be  necessary,  where  a  decree  is  simply 
aiRrmed,  unless  the  proceedings  under  it  have  been  suspended, 
pending  the  appeal. 

An  order  to  make  a  judgment  of  the  House  of  Lords,  upon  an 
appeal,  a  rule  or  order  of  the  Court  of  Chancery  may  be  obtained 
on  motion  of  course,  upon  production  of  the  order  signed  by  the 
Clerk  of  the  Parliament ;  ^  but  where  special  directions  are  neces- 
sary, the  cause  is  sometimes  set  down  again  for  hearing,  or  a  notice 
of  motion  is  given.*^ 

If  the  decree  appealed  from  is  affirmed,  and  the  appeal  dis- 
missed, the  costs  of  the  appeal,  as  a  general  rule,  follow  the  result, 
and  are  payable  by  the  appellant ;  ^  but  sometimes  the  appeal  is 
dismissed  without  costs,  and  the  respondent's  costs  allowed  out  of 
the  fund;*  and  sometimes  the  costs  of  both  appellant  and 
respondent  are  so  allowed.'^  If  the  decree  is  reversed,  no  costs 
are  given  against  the  respondents  supporting  the  decree  ;  ^  but  the 
appellant  may  be  allowed  his  costs  out  of  the  estate  or  fund.'' 

"Where  two  appeals  were  presented  in  the  same  interest,  and 
raising  the  same  question,  no  costs  were  given.^ 

Where  the  decree  is  partly  reversed  and  partly  affirmed,  the 
practice  is  to  give  no  costs  of  the  appeal ;  ^  but  if  the  decree  is  sub- 
stantially affirmed,  the  appeal  will  be  dismissed  with  costs.^° 

Where  there  is  a  diffisrence  of  opinion  among  the  Lords,  no  costs 
are  usually  given.^^ 

If  the  House,  reversing  the  decree  of  the  Court  below,  dis- 
misses the  bill  as  at  the  hearing  with  costs,  such  costs  are  costs 
up  to  the  hearing  only,  and  will  not  include  the  costs  of  the  pros- 
ecution of  inquiries,  or  issues  directed  by  the  decree  appealed  from.^^ 


Ch.  XXXII. 
§3. 


In  what  man- 
ner made  an 
order  of  the 
Court. 


Costs  of 
appeal : 

Decree 
affirmed. 


Decree 
reversed. 


Two  appeals 
in  same 
interest. 

Decree  partly 
reversed  and 
partly  af- 
firmed. 

"Where  the 
Lords  differ. 

Costs  of  pros- 
ecuting de- 
cree, where 
decree  re- 
versed and 
bill  dis- 
missed. 


1  Man  V.  Ricketts,  ubi  sup. ;  Went- 
worth  V.  Lloyd,  10  Jur.  N.  S.  1113;  13  W. 
E.  146,  L.  C;  Seton,  1162.  The  order 
may  be  made  in  an  abated  suit,  without 
revival.  Thorpe  v.  Mattingley,  1  Phil. 
200,  443.  For  form  of  order,  see  Seton, 
1160;  and  for  form  of  motion  paper,  see 
Vol.  III. 

2  Seton,  1162,  and  cases  there  cited. 

8  Nottidge  V.  Prichard,  8  Bligh  N.  S. 
493;  2  CI.  &  F.  379;  Stewart  u  Menzies, 
8  id.  309;  Savery  v.  King,  5  H.  L.  Ca. 
627;  Rickards  v.  Attorney-General,  9  Jur. 
383,  H.  of  L. ;  Clarke  v.  Hart,  6  H.  L.  Ca. 
633.  661;  5  Jur.  N.  S.  447. 

*  Sayer  v.  Bradley,  5  H.  L.  Ca.  873, 
905;  Baker  V.  Lee,  8  II.  L.  Ca.  495,  524; 
7  Jur.  N.  S.  1,  6 ;  Simpson  v.  Westmin- 
ster Palace  Hotel  Company,  8  H.  L.  Ca. 
712;  6  Jur.  N.  S.  985. 

6  Prendergast  v.  Prendergast,  3  H.  L. 
Ca.  195,  225;  Thellusson  v.  Lord  Rendle- 
sham,  7  id.  429;  Countess  of  Bective  v. 
Hodgson,  10  id.  656;  and  see  Fisher  v. 


Brierly,  ih.  159 ;  Martin  v.  Holgate,  L.  R. 
1  H.  L.  Ca.  175. 

s  Wheatcroft  v.  Hickman,  7  Jur.  N.  S. 
105,  113,  H.  of  L. ;  but  see  Attorney-Gen- 
eral V.  Cox,  3  H.  L.  Ca.  240,  277. 

7  Stokes  V.  Heron,  12  CI.  &  F.  161,203; 
Eyre  v.  M'Dowell,  9  H.  L.  Ca.  619;  but 
see  Piers  v.  Piers,  2  id.  331. 

8  Abbott  V.  Middleton,  7  H.  L.  Ca.  68. 

9  Torre  v.  Browne,  5  H.  L.  Ca.  555. 

W  Wallace  v.  Patton,  12  CL  &  F.  491; 
Savery  v.  King,  5  H.  L.  Ca.  627 ; 

11  Wing  V.  Angrave,  8  H.  L.  Ca.  183; 
Simpson  v.  Westminster  Palace  Hotel 
Company,  ubi  siq?. ;  Monypenny  v.  Mony- 
penny,  9  H.  L.  Ca.  114,  149;  Baker  v. 
Lee,  8  H.  L.  Ca.  712;  6  Jur.  N.  S.  985; 
but  see  Attorney-General  v.  Dean  and 
Canons  of  Windsor,  8  H.  L.  Ca.  369,  459 ; 
Hopkinson  v.  Rolt,  9  id.  514,  555;  7  Jur. 
N.  S.  1209,  1216. 

1-  Morgan  &  Davey,  102,  and  cases  there 
cited;  and  for  more  on.  the  subject  of  costs 
of  appeals,  see  ib.  96-104. 
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Kccovery  of 
costs  by  re- 
spondent. 
Service  of 
order. 


P.iyment: 
how  enforced. 


Evidence 
upon  appeals. 


Where  costs  are  ordered  to  be  paid,  without  specifying  the 
amount/  they  are  taxed  by  the  Clerk  of  tlie  Parliaments,  or  the  Clerk 
Assistant :  ^  unless  they  are  costs  incurred  in  the  Court  of  Chancery : 
in  which  case,  they  should  be  directed  to  be  taxed  by  the  Taxing 
Master  of  that  Court.^ 

When  costs  are  awarded  to  the  respondent,  on  the  affinnance  of 
a  decree  or  order  appealed  fi'om,  the  order  dismissing  the  appeal, 
with  costs,  and  a  certificate  of  the  amount  of  such  costs,  should  be 
served  on  the  appellant  personally ;  and,  if  the  recognizance  was 
entered  into  by  any  other  person,  the  order  and  certificate  should, 
in  like  manner,  be  served  on  such  person  ;  and  the  costs  should  be 
demanded  of  each  by  the  person  to  whom  they  are  ordered  to  be 
paid,  or  some  person  by  him  deputed,  by  power  of  attorney,  to 
receive  them.  It  will  be  proper,  also,  to  serve  the  order  and  cer- 
tificate on  the  appellant's  agent.* 

In  case  of  non-payment  of  the  costs,  the  respondent  may  petition 
the  House  that  the  party  may  be  compelled  to  pay  to  him  the  sum 
of  costs  ordered  to  be  paid  to  him.  When  this  petition  is  pre- 
sented, the  respondent  must  be  prepared  to  prove,  at  the  bar  of 
the  House,  the  personal  service  of  the  order  and  certificate,  and 
the  demand  and  refusal  of  the  costs.  The  House  may  then,  either 
order  the  parties  into  custody,  for  the  contempt,^  or  direct  the 
recognizance  to  be  estreated  into  the  Exchequer :  ®  which  latter 
is  the  usual  mode.'  Where  the  order  has  been  made  an  order  ot 
the  Court  of  Chancery,  payment  of  the  costs  may  be  enforced  by 
the  process  of  that  Court.^ 

Upon  the  rehearing  of  a  cause  in  the  Court  of  Chancery,  by  way 
of  appeal,  the  reading  of  evidence,  not  read  in  the  Court  beloAV,  is, 
under  certain  restrictions,  permitted.®  In  the  House  of  Lords, 
however,  no  evidence  can  be  received  which  was  not  laid  before 
the  Court  below  ;  nor  can  any  evidence  which  was  received  below 
be  objected  to  above,  unless  the  admission  of  improper  evidence 
be  among  the  points  of  appeal."     Where  evidence  has  been  re- 


1  In  Gardiner  v.  Simmons,  6  Bligh  N. 
S.  60,  a  fixed  sum  for  cos-ts  was  given,  on 
dismissing  an  appral  in  the  absence  of  tiie 
counsel  for  the  appellant. 

2  Stand.  Ord.  3d  April,  1835,  No.  215; 
Macq.  266,  7K1. 

3  Seton,  1163. 

*  Macq.  270,  271. 

6  As  was  done  in  the  case  of  Mr.  Carej'; 
Lords'  ,)ourn.  21st  March,  1717;  Harg. 
Pref.  208. 

6  Callaghan  v.  Callaghan,  8  CI.  &  F. 
374,  709,  n. 

'  Macq.  271. 

8  Man  V.  l^ieketts,  3  De  G.  &  S.  446; 
Seton,  1162;  and  s-ee  Wentworih  r.  Lloyd, 
10  Jur.  N.  S.  1113,  L.  C;  13  W.  K.  146, 


where  the  order  of  the  House  of  Lords 
was  made  an  order  of  the  Court  of  Chan- 
cery, that  it  might  be  so  enforced:  the 
House  of  Lords  not  being  in  session. 
'••  See  ante,  p.  1485  et  seq. 
10  Eden  v.  Earl  Bute,  1  Bro.  P.  C.  ed. 
Toml.  465;  and  Baesh  v.  Moore,  3  id.  546; 
Button  V.  Price,  Prec.  in  Ch.  212;  Seton, 
1163.  In  Tennessee,  after  a  decree  was 
pronounced  by  the  Supreme  Court,  one  of 
the  defendants  applied  for  a  rehearing, 
upon  the  ground  tliat  the  deposition  of  an 
incompetent  witness  was  admitted,  and  the 
decree  settled  the  rights  of  persons  not 
parties  to  the  suit.  A  rehearing  was  re- 
fused, and  the  Court  held,  that  tliere  being 
no  exception  in  the  Court  below  to  the 
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jected  below,  which  the  House  thinks  ought  to  have  been  received, 
the  usual  course  is  to  remit  the  cause  to  the  Court  below.  It 
seems,  however,  that,  before  doing  tliis,  the  House  will  look  at  the 
rejected  evidence,  in  order  to  see  whether,  if  it  were  admitted,  it 
would  affect  the  opinion  of  the  House,  in  forming  their  judgment.^ 

reading  of  the   deposition,  the   evidence  i  ISIaccabe  v.    Hussey,   5    Bligh  N.   S. 

was   proper!}-  heard.     Birdsong  v.   Bird-       715,  729. 
song,  2  Head  (Tenn.),  289. 


CHAPTER  XXXIII. 

OF    ABATEMENT,    EEVIVOR,    AND    SUPPLEMENT. 

Section  I.  —  Abatement. 

Ix  the  preceding  chapters,  the  attention  of  the  reader  has  been 
directed  to  the  rules  and  course  of  proceedings  in  a  suit  originally 
perfect  in  its  frame,  and  in  which  no  incidental  circumstances 
have  occurred  to  alter  the  state  of  the  original  parties,  or  the 
relation  in  which  they  stood  to  each  other  at  the  commencement 
of  the  proceedings.  It  frequently,  however,  occurs  that,  as  the 
cause  advances,  defects  in  its  original  constitution  are  discovered ; 
or,  assuming  that  it  was  in  all  respects  correctly  instituted,  the 
death  of  parties,  or  other  events  happening  subsequently  to  the 
commencement  of  the  cause,  render  it  impossible  that  a  suitable 
hearing  or  decree  can  take  place.  To  obviate  difficulties  of  this 
desci'iption  it  was,  until  the  recent  changes  in  the  practice  of  the 
Court,  the  rule  for  the  plaintiff  to  institute  subsidiary  suits  by 
filing  bills  of  different  descriptions,  designated  by  the  terms  Bills 
of  Revivor,  Bills  of  Supplement,  Bills  in  the  nature  of  Bills  of 
Revivor  and  other  phrases.  The  comparative  simplicity  of  modern 
proceedings  in  Chancery,  and  more  especially  the  abbreviation  of 
the  time  usually  elapsing  between  the  commencement  of  a  cause 
and  the  hearing,  have  diminished  the  number  of  occasions  when 
it  is  necessary  to  have  resort  to  proceedings  of  this  descrij^tion, 
with  the  view  of  remedying  defects  in  a  cause ;  and  when  such 
occasions  do  now  occur,  the  means  provided  by  the  present  prac- 
tice are  much  simpler  than  they  Avere  formerly,  and  many  of  the 
distinctions  that  formerly  prevailed  have  therefore  become  ob- 
solete. 

It  will  be  convenient,  first,  to  consider  the  case  wliere  the  suit 
was  originally  perfect,  but  where  an  event  happening  subsequently 
has  caused  what  is  technically  called  an  abatement,  that  is  to  say, 
has  put  the  suit  in  such  a  condition  that  no  further  proceedings 
can  be  taken  until  the  defect  is  remedied ;  and  in  order  to  make 
the  provisions  of  the  modern  Act  of  Parliament  on  the  subject  of 
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abatement  intelligible,  it  will  be  convenient  to  state  shortly  wh'at 
was  the  previous  practice  to  which  the  Act  now  applies. 

Upon  the  death  of  a  plaintiff  or  defendant  materially  interested, 
the  suit,  both  according  to  the  former  and  the  present  practice, 
abates.^  So,  also,  if  a  transmission  of  the  interest  in  the  suit  of  a 
plaintiff  or  defendant  takes  place  after  the  commencement  of  the 
cause,  it  is  necessary  that  the  person  to  whom  the  interest  is  trans- 
mitted should  be  before  the  Court,  and  until  he  is  made  a  party 
the  suit  is  not  absolutely  abated,  but  deemed  defective.^  Under 
these  circumstances,  to  render  the  record  complete,  different 
courses  were,  according  to  the  former  practice,  necessary.  In  a 
simple  case  a  bill  of  revivor  was  sufficient,  and  thereupon,  in  a  few 
days,  an  order  of  course  to  revive  the  suit  was  obtained  if  no  ob- 
jection was  taken.  Frequently,  however,  when  there  was  any  fact 
capable  of  being  disputed  in  Chancery,  as  the  transmission  of  the 
interest,  a  bill  of  supplement  was  necessary ;  in  which  case  an 
answer  was  put  in,  a  decree  was  made,  and  all  the  proceedings  of 
a  formal  suit  were  taken. 

With  resjject  to  the  species  of  abatement  which  might  be  reme- 
died by  bill  of  revivor,  it  was  laid  down,  that  whenever  a  suit 
abated  by  death,  and  the  interest  of  the  person  whose  death  caused 
the  abatement  was  transmitted  to  that  representative  which  the 
Law  gives  or  ascertains,  as  an  heir-at-law,  executor,  or  administra- 
tor, so  that  the  title  could  not  be  disputed,  at  least  in  the  Court  of 
Chancerj'^,  but  the  person  in  whom  the  title  vested  was  alone  to  be 
ascertained,  the  suit  might  be  continued  by  bill  of  revivor  merely ;  ^ 
so  also,  if  a  suit  abated  by  the  marriage  of  a  female  plaintiff,  and 
no  act  was  done  to  affect  the  rights  of  the  party  but  the  marriage, 
no  title  could  be  disputed ;  the  person  of  the  husband  was  the  sole 
fact  to  be  ascertained,  and  therefore  the  suit  might  be  continued 
in  this  case  likewise,  by  bill  of  revivor  merely.* 


1  See  Crook  v.  Turpin,  10  B.  Mon.  243. 

2  Where  one  of  the  defendants  in  an 
Equity  suit  dies  while  the  suit  is  pending, 
and  hi.s  heirs  cannot  be  prejudiced  by  the 
proceedings,  they  need  not  be  made  par- 
ties.    Adams  v.  Stevens,  49  Maine,  362. 

3  Boynton  v.  Boynton,  21  N.  H.  246; 
Story  Eq.  PI.  §  364;  Feemster  v.  Mark- 
ham,  2  J.  J.  Marsh.  -303;  Peer  ».  Cooke- 
row,  1  McCarter  (N.  J. ),  361,  36.5.  Wliere 
a  bill  in  Equity  to  redeem  mortgaged  prem- 
ises is  abated  by  the  death  oftlic  plaintitf, 
his  heirs  maj"^  renew  the  suit  by  a  bill  of 
revivor.  Putnam  v.  Putnam,  4  Pick.  139; 
see  Pell  v.  Elliott,  1  Hopk.  86;  Thompson 
V.  Hill,  5  Yerger,  418;  Douglass  v.  Sher- 
man, 2  Paige,  358;  Kandoljjh  t\  Dicken- 
Son,  5  Paige,  517.  In  a  suit  for.  the 
rescission  of  a  contract  for  lands,  if  the 
plaintitf  dies,  it  should  be  revived  in 
the  name  of  the  heirs,  and  not  of  the  ex- 

VOL.  II. 


Ch.  XXXIII. 

§1- 

« , ' 

Former  prac- 
tice on  abate- 
ment. 


ecutors.  If  the  defendant  dies,  it  is  error 
to  take  a  decree  against  his  heirs  till  they 
are  served  with  process,  or  have  answered. 
Kincart  v.  Sanders,  2  A.  K.  Marsh.  26; 
see  Hallett  v.  Hallett,  2  Paige,  16;  Brad- 
ford ('.  Felder,  2  M'Cord  Ch.  169;  Kellar 
V.  Beelor,  5  Monroe,  574;  Wilkinson  v. 
Perrin,  7  Jlonroe,  217 ;  Smith  v.  Manning, 
9  Mass.  422;  Coons  v.  Nail,  4  Litt.  264; 
Jackson  v.  Freycr,  4  Paige,  51.  A  suit  for 
usury  nuist  l)c  revived  in  the  name  of  the 
executor  or  administrator,  and  not  in  the 
name  of  the  heir.  Meek  v.  Ealy,  2  J.  J. 
Marsh.  331. 

If  a  suit  abates,  after  a  decree  aflecting 
both  real  and  personal  property,  it  may 
be  revived  either  by  the  heirs  or  personal 
representatives.  Owing's  Case,  1  Bland, 
409. 

4  Douglass  V.  Sherman,  2  Paige,  358; 
Boynton  v.  Boynton,  21  N.  H.  246.    The 


Cases  where 
simple  bill  of 
revivor  was 
sufficient  ac- 
cording to 
former  prac- 
tice. 


Marriage  of 
female  plain- 
tiff. 


36 
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VVliere  abate- 
ment could 
not  be 

remedied  by 
revivor  ac- 
cording to 
t'ornier  prac- 
tice. 


Rule  as  to  de- 
fendant. 


If,  however,  upon  the  abatement  happening,  the  interest  of  the 
party  did  not  vest  in  any  representative  which  the  law  gives  or 
ascertains,  as  in  the  case  of  bankruptcy  or  insolvency,  or  of  a 
devisee  of  real  estate,-^  the  suit  could  not  be  continued  by  bill  of 
revivor,  but  must,  where  the  abatement  was  caused  by  the  bank- 
ruj)tcy  or  insolvency  of  a  defendant,  be  continued  by  supplemental 
bill.^  So,  where  the  suit  abated  by  the  bankruptcy  or  insolvency 
of  a  sole  plaintiff,  his  assignees  could  not  continue  the  suit  by  bill 
of  revivor,  but  must  do  so  by  original  bill,  in  the  nature  of  a  sup- 
plemental bill.  So  also,  in  a  suit  relating  to  land,  where  a  plain- 
tiff died,  having  devised  the  land  which  was  the  subject  of  the 
litigation,  the  suit  could  not  be  continued  on  the  part  of  the  dev- 
isee by  a  simple  bill  of  revivor.^ 

The  same  rule  applied  to  abatements  occasioned  by  the  death  of 
parties  defendant  as  well  as  of  parties  plaintiff;  therefore,  a  bill 
of  simple  revivor  did  not  lie  against  the  devisee  of  a  defendant, 
but  the  suit  was  continued  against  him  in  the  same  manner  that 
it  was  continued  by  the  devisee  of  a  plaintiff. 

It  has  been  necessary  to  refer  to  the  nature  of  the  distinctions 
that  existed  in  the  former  practice,  in  order  to  render  the  new 
rules  intelligible. 

The  Act  of  Parliament  *  now  declares,  "  that  upon  any  suit  in 


object  of  the  bill  of  re^nvor,  in  such  case, 
is,  to  bring  the  husband  before  the  Court. 
1  Smith  Ch.  Pr.  516 ;  Campbell  v  Bovrne, 
5  Paige,  34;  Storj-  Eq.  PL  §  364.  A  suit 
for  administration  was  instituted  in  the 
name  of  three  infants  by  their  next  friend. 
After  this  one  of  them,  a  female,  married 
before  decree.  The  next  friend  and  the 
other  parties  to  the  suit  were  unaware  of 
the  marriage,  and  she  and  her  husband 
were  unaware  of  the  existence  of  the  suit 
until  after  a  decree  had  been  made.  Vice- 
Chancellor  Stuart  declined  to  make  an 
order  of  revivor,  considering  that  the 
defect  could  not  be  remedied  without  a  sup- 
plemental bill;  but,  the  defendants  con- 
senting, an  order  of  revivor  was  made  by 
the  Lords  Justices.  Griffin  v.  Morgan,  L. 
R.  4  Ch.  Ap.  351. 

1  A  devisee  cannot  maintain  a  bill  of 
•  revivor,  but  he  may  maintain  an  original 
bill  in  the  nature  of  a  bill  of  revivor,  and 
thus  obtain  the  benefit  of  the  original  pro- 
ceedings, as  well  before  as  after  there  has 
been  a  decree  in  the  original  suit.  Slack 
V.  Walcott,  3  Mason,  508,  where  the  sub- 
ject is  very  fully  discussed.  Pingree  v. 
Coffin,  12  Gray,  288;  Peer  v.  Cookerow, 
1  McCarter  (N."  J.),  3G1.  And  where  the 
design  is  to  revive  the  suit  either  in  favor 
of  or  against  the  devisee,  the  heir  and 
devisee  must  both  be  made  parties.  Peer 
V.  Cookerow,  sujira. 

Where  a  bill  in  the  nature  of  a  bUl  of 
revivor  is  filed  by  any  one  who  was  not  a 
party  to  the  original  suit,  either  as  the 


representative  of  a  deceased  party  or  oth- 
erwise, all  of  the  other  parties  to  such  orig- 
inal suit,  who  have  any  interest  in  the 
further  proceedings  therein,  should  be 
made  parties  to  such  bill,  either  as  plain- 
tiffs or  defendants.  The  Farmers'  Loan 
and  Trust  Co.  v.  Seymour,  9  Paige,  538. 

2  See  Johnson  v.  Fitzhugh,  3  Barb.  Ch. 
360.  Where  a  creditor's  bill  is  brought 
against  a  debtor,  who  afterwards  obtains 
a  discharge  in  bankruptcy,  the  plaintitt',  if 
he  wishes  to  contest  the  validit}'  of  the 
discharge,  should  file  a  supplemental  bill, 
setting  out  the  commencement  of  the 
original  suit,  the  subsequent  decree  in 
bankruptcy,  the  discharge,  and  the  facts 
relied  upon  to  avoid  the  discharge,  and 
should  make  the  assignee  and  the  bank- 
rupt parties  to  such  bill.  Penniman  v. 
Norton,  1  Barb.  Ch.  246;  Alcottu.  Avery, 
1  Barb.  Ch.  347.  But  if  he  merely  wishes 
to  proceed  against  the  property,  he  must 
revnve  the  suit  against  the  assignee  alone, 
stating  the  discharge  as  a  reason  for  pro- 
ceedmg  no  farther  against  the  bankrupt; 
and  if  the  assignee  has  sold  his  interest  in 
the  property,  that  fact  should  be  shoT^Ti, 
and  the  purchaser  made  a  party  to  the 
suit  instead  of  the  assignee.  Penniman 
V.  Norton,  1  Barb.  Ch.  246. 

3  Slack  V.  A\'akott,  3  Mason,  308;  Doug- 
lass i".  Sherman,  2  Paige,  358;  Russell  v. 
Craig,  3  Bibb,  377;  Pingree  v.  Coffin,  12 
Grav,  288 ;  Peer  v.  Cookerow,  1  McCarter 
(N."J.),  .361. 

4  15  &  16  Vic.  c.  86,  §  52. 
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the  said  Court  becoming  abated  by  death,  marriage,  or  othei-wisc, 
or  defective  by  reason  of  some  change  or  transmission  of  interest  or 
liability,^  it  shall  not  be  necessary  to  exhibit  any  bill  of  revivor 
or  supplemental  biU  in  order  to  obtain  the  usual  order  to  revive 
such  suit,  or  the  usual  or  necessary  decree  or  order  to  carry  on 
the  proceedings ;  but  an  order  to  the  effect  of  the  usual  order  to 
revive  or  of  the  usual  supplemental  decree  may  be  obtained  as  of 
course  upon  an  allegation  of  the  abatement  of  such  suit,  or  of  the 
same  having  become  defective,  and  of  the  change  or  transmission 
of  interest  or  liability,^  and  an  order  so  obtained,  when  served 
upon  the  party  or  parties,  who,  according  to  the  present  practice 
of  the  said  Court,  would  be  defendant  or  defendants  to  the  bill  of 
revivor  or  supplemental  bill,  shall  from  the  time  of  such  service  be 
binding  on  such  party  or  parties  in  the  same  manner  in  every  re- 
spect as  if  such  order  had  been  regularly  obtained  according  to 
the  existing  practice  of  the  said  Court ;  ^  and  such  party  or  parties 


1  A  defect  of  this  nature  cannot  be  rem- 
edied by  amendment,  or  supplemental 
statement.  Commerell  v.  Hall,  2  Drew. 
194;  S.  C.  noni.  Commerell  v.  Bell,  18  Jur. 
141;  Williams  v.  Jackson,  5  Jur.  X.  S. 
264;  7  W.  R.  104,  V.  C.  W.;  Webb  v. 
Wardle,  11  Jur.  N.  S.  278,  V.  C.  K. ;  mite, 
pp.  406,  407 ;  pod,  p.  1530,  and  notes. 

2  In  Maine,  bills  may  be  revived,  in 
proper  cases,  by  an  amendment  filed  with 
the  clerk,  on  which  a  subpcena  and  other 
process  may  issue,  and  be  served  as  in  case 
of  an  original  bill;  and  the  appearance 
shall  be  entered,  and  the  like  proceedings 
be  had  as  on  original  bills,  so  far  as  they 
have  not  before  taken  place,  or  in  the 
manner  provided  by  statute.  Kule  of 
Chancery,  21;  37  Maine,  590.  By  rule 
of  Chancery  in  Massachusetts,  when  the 
death  of  any  party  shall  be  suggested 
in  writing,  and  entered  on  the  docket, 
the  clerk,  upon  application,  may  issue 
process  to  bring  into  Court  the  repre- 
sentative of  such  deceased  party.  Itule 
25  It  was  held  in  I'ingree  v.  Cortin, 
12  Gray,  288,  that  on  the  death  of  a  sole 
plaintitf'  in  a  bill  in 'Equity  to  obtain  a 
title  to  real  estate,  his  devisee  cannot 
come  in  and  prosecute  without  a  bill  in 
the  nature  of  a  bill  of  revivor.  See  ISIass. 
Sts.  1865,  c.42;  1862,  c.  218,  §  7.  In  New 
Hampshire,  "no  proceeding  in  Equity 
shall  be  abated,  if  the  person  who  shall 
become  interested  shall,  on  his  petition, 
briefly  setting  forth  his  relation  to  the 
cause,  be  admitted  to  prosecute  or  defend 
as  a  party  thereto;  nor,  if  such  person, 
upon  petition  of  the  adverse  party,  briefly 
stating  his  relation  to  the  cause,  shall  be 
by  order  of  the  Court,  duly  notified  to  ap- 
pear therein.  If  the  person  so  notified 
shall  neglect  to  appear,  the  bill  shall  be 
taken  as  against  him  as  confessed."  Rule 
28,  38  N.  Ilamp.  610.  In  the  Courts  of 
the  United  States,  "whenever  a  suit  shall 


become  abated  by  the  death  of  either  party, 
or  by  any  other  event,  the  same  may  be 
revived  by  a  bill  of  revivor,  or  a  Ijill  in 
the  nature  of  a  bill  of  revivor,  as  the  cir- 
cumstances of  the  case  may  require,  filed 
by  the  proper  parties  entitled  to  revive  the 
same;  which  bill  may  be  filed  in  the 
clerk's  office  at  any  time;  and  upou  sug- 
gestion of  the  facts,  the  proper  process  or 
subpcena  shall,  as  of  course,  be  issued  by 
the  clerk,  requiring  the  proper  representa- 
tive of  the  other  part}'  to  appear  and  show 
cause,  if  any  he  have,  why  the  cause 
should  not  be  revived.  And  if  no  cause 
be  shown  at  the  next  rule  day,  which  shall 
occur  after  fourteen  days  from  the  time  of 
the  service  of  the  same  process,  the  suit 
shall  stand  revived,  as  of  course."  Equity 
Rule,  66.. 

With  respect  to  the  form  of  a  bill  of  re- 
vivor in  the  Courts  of  the  United  States, 
see  Rule  47  of  Equity  Rules  of  the  Supreme 
Court  of  the  United  States,  January  Term, 
1842 ;  Story  Eq.  Fl.  §  374.  Upon  a  bill  of 
revivor,  the  sole  questions  before  the  Court 
are,  the  competency  of  the  party  to  revive, 
and  the  correctness  of  the  frame  of  the  bill 
to  revive.  Be^tes  v.  Dana,  2  Sumner,  383. 
A  hill  of  revivor,  when  necessarv,  may  be 
filed  of  course,  without  an  order  of  the 
Court  granting  permission  to  file  it.  Pen- 
dleton V.  Fay,  3  I'aige,  204. 

3  From  this  it  follows  that  wlien  the  suit 
abates  b}'  tlie  change  or  transmission  ol  the 
interest  or  liability  of  a  defendant,  the 
order  of  revivor  need  onlj'  be  served 
upon  the  persons  who  liave  become  neces- 
sary parties  to  the  suir,  by  reason  of  >uch 
change  or  transmission;  but  wlieii  the  suit 
abates  by  a  change  or  transmission  ol.tie 
interest  or  liability  of  the  i)hiintifi',  or  one 
of  several  co-plaintifis,  all  the  other  |);irties 
to  the  suit  must  be  served.  See  Fallowes 
V.  Williamson,  11  Ves.  306 ;  Cave  v.  Cork, 
2  Y.  &.  C.  C.  C.  130;  7  Jur.  461;  Biguall 
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shall  thenceforth  become  a  party  or  parties  to  the  suit,  and  shall 
be  bound  to  enter  an  appearance  thereto  in  the  office  of  the  Clerks 
of  Records  and  Writs,  within  such  time  and  in  like  manner  as  if 
he  or  they  had  been  duly  served  with  process  to  appear  to  a  bill  of 
revivor  or  supplemental  bill  filed  against  him  ;  ^  provided  that  it 
shall  be  open  to  the  party  or  parties  so  served,  within  such  time 
after  serAdce  as  shall  be  in  that  behalf  prescribed  by  any  General 
Order  of  the  Lord  Chancellor,  to  apply  to  the  Court,  by  motion  or 
petition,  to  discharge  such  order  on  any  ground  which  would  have 
been  open  to  him  on  a  bill  of  revivor  or  supplemental  bill,  stating 
the  previous  proceedings  in  the  suit  and  the  alleged  change  or 
transmission  of  interest  or  liability,  and  praying  the  usual  relief 
consequent  thereon :    provided  also,  that  if  any  party  so  served 


r.  Atkins,  6  Mad.  369;  Dyson  v.  Morris, 

1  Hare,  413;  Jones  v.  Howeils,  2  Hare, 
342;  Feary  v  Stephenson,  1  Beav.  42; 
Pinkers  r."  Peter?,  5  Beav.  253;  Parker  v. 
Parker,  9  Beav.  144;  Jones  t'.  Powell,  11 
Beav.  398;  Lvne  v.  Pennell,  1  Sim.  N.  S. 
113;  and  see  Ld.  Red.  35,  75.  If,  alter  a 
decree,  a  suit  is  revived  by  a  defendant, 
all  parties  mu«t  be  served  with  the  order  of 
revivor.  BuchanHn  v.  Malins,  11  Beav. 
52.  Where  the  order  has  to  be  served  on 
new  parties,  it  must  be  served  in  the  same 
manner  as  a  copy  of  a  bill.  The  Court 
will,  however,  upon  a  proper  case  beino; 
shown,  order  substituted  service  to  be 
made.  Foster  v.  Menzies,  16  Beav.  568; 
17  Jur.  657;  S.  C.  nom.  Foster  v.  Menzies, 
10  Hare  Ap.  36,  n.;  ib.  71,  n.;  see  also 
Hart  V.  Tulk,  6  Hare,  618;  Scott  v. 
Wheeler,  13  Beav.  239.  Where  the  order 
has  to  be  served  on  (ornier  parties,  who 
have  already  appeared  by  a  solicitor,  ser- 
vice upon  such  irolicitor  is  sufficient.  Harr. 
by  Newl.  71.  All  persons  served,,  who 
were,  not  before  parties  to  the  suit,  become 
thenceforth  parties;  and  must  enter  an 
appearance,  within  such  time,  and  in  the 
same  manner,  as  if  they  had  been  served 
with  a  bill.  But  it  is  not  necessary  that 
an  appearance  should  be  entered  to  an 
order  of  revivor  for  a  party  who  has 
already  appeared.  Seton,  1171;  Braith- 
waite's  Pr.  331,  559;  and  see  Ward  v. 
Cartwright,  10  Hare  Ap.  73;  17  Jur. 
781;  Hanbury  v.  Ward,  18  Jur.  222,  V.  C. 
S.;  Forster  v.  Menzies,  supra;  Cross  v. 
Thomas,  16  Beav.  592;  17  Jur.  336;  10 
Hare  Ap.  36,  n. ;  and  Hall  v.  Radcliffe, 

2  J.  &  H.  765,  which,  however,  would 
seem  to  be  imperfectl^y  reported. 

1  This  order  may,  in  most  cases,  be  ob- 
tained upon  an  allegation  of  the  death  or 
marriage,  or  of  the  facts  by  which  the 
change  or  transmission  of  interest  or  lia- 
bility has  taken  place.  15  &  16  Vic.  c.  86, 
§  b'Z.  The  order  made  under  this  section 
is  usually  called  "'the  common  order." 
The  application  for  it  is  made  by  motion 
of  course;  which  does  not  require,  ordina- 
rily, to  be  mentioned  to  the  Court.     Gor- 


don V.  Jesson,  1^  Beav.  440;  Bonfil  v. 
Purchas,  16  Jur.  965,  V.  C.  K.;  9  Hare 
Ap.  52,  n.;  England  v.  Ventham,  ibid.; 
Goodall  V.  Skerratt,  1  Sm.  &  G.  Ap.  7. 
Or  by  petition  of  course  at  the  Rolls. 
Phippen  v.  Brown,  1  Jur.  N.  S.  698,  V.  C. 
W. ;  Brignall  i'.  Whitehead,  30  Beav.  229; 
8  Jur.  N.  S.  183.  For  forms  of  orders,  see 
Seton,  1164-1167.  No  evidence  is  required 
of  the  alleged  facts;  but  the  order  is  made 
on  the  statement  in  counsel's  brief,  or  in 
the  petition.  Martin  v.  Hadlow,  9  Hare 
Ap.  52;  Gordon  v.  Jesson,  16  Beav.  440. 
If  the  statement  is  not  substantially  true, 
the  order  may  be  discharged  with  costs, 
Brignall  v.  Whitehead,  30  Beav.  229,  on  a 
special  application,  15  &  16  Vic.  c.  86, 
§  52;  Ord.  XXXII.  1.  The  order  may  be 
discharged  on  any  ground  which  would 
have  been  open  to  the  applicant  on  a  bill 
of  revivor  or  supplemental  bill,  stating  the 
previous  proceedings  in  the  suit,  and  the 
alleged  change  or  transmission  of  interest 
or  liability,  and  praying  the  usual  relief 
consequent  thereon.  15  &  16  Vic.  c.  86, 
§  62.  The  order  will,  therefore,  be  dis- 
charged ;  if  there  is  no  sufKcient  grotmd 
for  reviving  the  suit,  Harris  v.  Pollard,  3 
P.  Wms.   348;    Humphrevs  v.   Incledon, 

1  Dick.  38;  and  see  1  Eq.  Ca.  Ab.  2-4, 
either  by  or  against  the  person  by  or 
against  whom  it  is  sought  to  be  revived. 
University  College  v.  F'oxcrolt,  2  Ch.  Kep. 
244;  Ld.  Red.  201,  or,  if  the  revivor  is 
solely  for  costs  which  have  not  been  taxed, 
unless  the  case  comes  within  any  of  the 
exceptions  to  the  general  rule  against 
revivor  for  costs  merely.  Umpleby  v. 
Waveney  Valley  Railway  Co.,  1  J.  &  H. 
254.  In  a  proper  case,  the  order  of  revi- 
vor will  be  made,  with  liberty  to  the  new 
defendant  to  put  in  an  answer.  Lash  v. 
Miller,  4  De  G.,  M.  &  G.  841 ;  1  Jur.  N.  S. 
457;  Kitchin  v.  Himble,  8  Jur.  N.  S.  588; 
10  W.  R.  686,  V.  C.  W. ;  Martin  v.  Pur- 
nell,  3  W.  R.  395,  L.  JJ.  Or  he  may  be 
ordered  to  answer  the  former  interroga- 
tories. Trench  v.  Sample,  1  W.  N.  102, 
M.  R. ;  Earl  Beauchamp  v.  Winn,  L.  R. 

2  Eq.  302,  V.  C.  W. 
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shall  be  under  any  disability  other  than  coverture,  such  order 
shall  be  of  no  force  or  effect  as  against  such  party  until  a  guardian 
or  guardians  ad  litem  shall  have  been  duly  appointed  for  such 
party,  and  such  time  shall  have  elapsed  thereafter  as  shall  be  pre- 
scribed by  any  General  Order  of  the  Lord  Chancellor  in  that  be- 
half." 1 

In  order  to  carry  out  the  provisions  of  the  Act  of  Parliament, 
the  43d  Order  of  August,  1852,  directs  the  time  within  which  a 
party  under  no  disability  may  apply,  and  also  the  course  of  ])ro- 
ceeding  with  respect  to  persons  under  disability.  The  Order  is  as 
follows :  — 

"  Any  party  under  no  disability,  or  under  the  disability  of  cover- 
ture, who  may  be  served  with  an  order  to  revive  any  suit,  or  to 
carry  on  the  j)roceedings  therein,  may  apply  to  the  Court  to  dis- 
charge such  order  within  twelve  days  after  such  service ;  and  any 
party  being  under  any  disability,  other  than  coverture,  who  may 
be  so  served,  may  apply  to  the  Court  to  discharge  such  order  with- 
in twelve  days  after  the  appointment  of  a  guardian  or  guardians 
ad  litem  for  such  party ;  and  until  such  period  of  twelve  days  shall 
have  expired  such  order  shall  have  no  force  or  effect  as  against 
such  last-mentioned  party." 

These  statutory  enactments  and  orders  ap|)ly  "  when  a  suit  be- 
comes abated  by  death  or  marriage  or  otherwise,  or  defective  by 
reason  of  some  change  or  transmission  of  interest  or  liability."  ^ 

It  is  not,  however,  every  death  of  a  party  that  abates  or  renders 
a  suit  defective.  If  the  whole  interest  or  liability  of  the  party 
dying,  be  he  j)laintift"  or  defendant,  survives  to  or  devolves  upon 
other  parties  to  the  suit,  no  abatement  takes  place.^ 
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1  See  Ord.  XXXII.  1 ;  Ueeks  v.  Stan- 
hope. 1  Jur.  N.  S.  413,  V.  C.  K. 

2  See  ante,  1509,  n.  (2). 

8  See  Pingree  e.  Coffin,  12  Gra.v,  288, 
314,  315.  ir  the  interest  of  the  party 
dying  so  determines  that  it  can  no  long- 
er atfect  the  suit,  and  no  person  be- 
comes entitled  thereupon  to  the  same 
interest;  which  happens  in  the  case  of 
a  tenant  for  life,  or  a  person  having 
a  temporary  or  coiitingent  interest,  or 
an  interest  defeasible  on  a  contingency; 
the  suit  does  not  so  abiite  as  to  require 
an}'  proceedings  to  warrant  the  prose- 
cution of  it  against  the  remaining  par- 
ties; but  if  the  party  dying  be  tlie  onlj' 
plaintiff,  or  the  only  defendant,  there  may 
be  necessarily  an  end  of  the  suit,  no  sub- 
ject of  litigation  remaining.  \A.  Red.  58; 
see  Ilubertson  v.  Goold,  1  W.  N.  104,  M. 
R.  If,  also,  the  whole  interest  of  the  pnrty 
dying  survives  to  another  pirtj',  so  that 
no  claim  can  be  made  by  or  against  the 
representatives  of  tlie  pirty  dving;  as  if  a 
bill  be  tiled  by,  or  against,  joint  temints, 
and  one  dies,  the  suit  may  be  continued  by 


or  against  the  survivor,  without  revivor. 
Fallowes  f.  Williamson,  11  Ves.  306,309; 
Boddy  V.  Kent,  1  Mer.  361,  364.  And 
where  the  suit  is  by  or  agauist  trustees  or 
executors,  and  one  dies,  not  having  pos- 
sessed any  of  the  property  in  question,  or 
done  any  act  in  relation  to  it  which  may 
be  questioned  in  the  suit;  or  by  or  against 
husband  and  wife,  in  right  of  the  wife,  and 
the  husband  dies  under  circumstances 
which  admit  of  no  demand  by  or  against 
his  representatives,  the  proceedings  do  not 
abate;  although,  as  we  have  alreadv  se'-n, 
the  wife  is  not  bound  to  continue  the  suit, 
unless  she  thinks  pnper  to  do  so.  Ld. 
Ked.  59;  and  see  ante,  pp.  113,  114. 

So  if  a  surviving  party  can  sustain  the 
suit;  as  in  the  case  of  several  creditors, 
plaintiffs  on  behalf  of  themselves  and  other 
creditors,  no  revivor  is  necessary,  because 
the  representatives  of  the  deceased  plain- 
tiff may  come  ill  under  the  decree.  Boddy 
V.  Kent,  1  Mer.  361,  364;  Hinde  v.  Mor- 
ton, 2  H.  &  .M.  368;  see,  however,  Burney 
V.  Morgan,  1  S.  &  S.  358;  Smith  r.  llors- 
fall,  24  Beav.  331. 


Order  con- 
cerning time 
to  ap])ly  to 
discharge  an 
order  to  re- 
vive. 


Where  suit 
does  not  abate 
by  death  of  a 
party. 
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bankruptcy. 


Death  of  offi- 
cer of  indus- 
trial society. 


There  are,  however,  provisions  in  Acts  of  Parliament  to  prevent 
the  abatement  of  suits  by  the  death  of  persons  who  sue  not  for 
their  own  individual  interest,  as  assignees  of  bankrupts  and  some 
others. 

The  157th  section  of  12  &  13  Vict.  c.  106,  enacts,  "That  when- 
ever an  assignee  shall  die,  or  be  removed,  or  a  new  assignee  shall 
be  chosen,  no  action  at  Law  or  suit  in  Equity  shall  be  thereby 
abated,  but  the  Court  in  which  any  action  or  suit  is  depending 
may,  upon  tlie  suggestion  of  such  death  or  removal  and  new 
choice,  allow  the  name  of  the  surviving  or  new  assignee  to  be  sub- 
stituted in  the  j^lace  of  the  fomaer ;  and  such  action  or  suit  shall 
be  prosecuted  in  the  name  or  names  of  the  said  surviving  or  new 
assignee  or  assignees  in  the  same  manner  as  if  he  had  originally 
commenced  the  same."  This  section  has  been  held  to  apply  only 
to  the  assignees  of  a  plaintiff.^  In  the  case  of  an  assignee  defend- 
ant, a  supplemental  order  to  substitute  his  successor  was  gi-anted 
as  of  course  under  the  52d  section  above  set  out.^ 

By  the  17  &  18  Vict.  c.  25,  with  respect  to  industrial  and  provi- 
dent societies,  it  is  enacted  in  the  4th  section,  "  That  no  action, 
suit,  or  other  proceeding,  by  or  against  such  societies,  is  to  be 
abated  by  the  death  or  change  of  the  officer  to  sue  and  be  sued,  or 
by  a  change  in  the  members  of  the  society."  ^ 

By  the  15  &  16  Vict.  c.  3,  administration  of  the  personal  estates 
of  intestates  and  others,  when  her  Majesty  is  entitled,  may  be 
granted  to  the   Solicitor  of  the  Treasury  for  the  time  being,  as 


Where  a  creditor's  suit  liad  been  carried 
on  for  twelve  years  after  it  had  become 
abated  Ijy  the  plaintiff's  death,  an  order 
was  made,  on  motion,  to  confirm  all  the 
procee'iing*.  Houston  v.  Briscoe,  7  W.  R. 
394,  V.  C  K. ;  and  see  LVs  v.  Lee,  4  De  G., 
M  &  G.  219;  17  Jur.  607;  10  Hare  Ap. 
72;  17  Jur.  272.  And  where  at  the  date 
of  the  decree  the  suit  had  become  abated 
by  the  death  of  a  co-plaintilf,  an  order  to 
revive  the  suit  and  carrv  on  the  proceed- 
ings was  made,  on  his  representatives  sub- 
mitting to  be  bound  by  the  decree.  Smith 
V.  Horsfall,  24  Beav.  331 ;  see  also  Jel)b  v. 
Tugwell,  20  Beav.  461;  Freeman  v.  Whit- 
bread,  12  W.  R.  619,  V.  C.  K.  Where, 
before  decree,  a  suit  abates  bj-  the  death 
of  one  of  several  plaiiitifi's,  or  of  a  sole 
plaintiff,  the  Court  may  order,  on  the  mo- 
tion of  anv  defendant,  of  which  notice 
rmst  be  given  to  the  surviving  phiintiff, 
or  the  Ingal  representative  of  the  de- 
ceased plaintiff,  as  the  case  may  l)e,  tiiat 
he  revive  the  suit  within  a  limited  time, 
or  that  the  bill  be  dismissed.  Ord.  XXXII. 
4;  Adamson  v.  Hall,  T.  &  R.  258;  see 
ante,  pp.  812,  813;  but  see  Hinde  v.  Mor- 
ton, 2  H.  &  M.  368. 

Where,  before  decree,  a  defendant  dies, 
and  the  plaintiff  neglects  to  revive   the 


suit  against  his  legal  representative,  the 
representative  may  obtain  an  order,  on 
motion,  of  which  notice  must  be  given  to 
plaintiff,  that  he  revive  the  suit  within  a 
limited  time,  or  that  the  bill  stand  dis- 
missed. Norton  v.  White,  2  De  G.,  M  & 
G.  678;  Powell  v.  Powell,  ib.  n.  (6). 

1  Man  V.  Ricketts,  1  Phil.  6, 17;  7  Beav. 
484;  Bainbrigge  v.  Blair,  You.  386;  and 
see  Lloyd  v  waring,  1  Coll.  536;  Mend- 
ham  V.  Robinson,  1  M.  &  K.  217;  Gordon 
V.  Jesson^l6  Beav.  440;  Seton,  1166. 

2  Gordon  v.  Jesson,  16  Beav.  440.  The 
case  of  Heath  v.  Lewis,  18  Beav.  527, 
which  decided  that  a  supplemental  bill 
must  be  filed,  seems  to  be  overruled  ac- 
cording to  Pickford  v.  Brown,  1  K.  &  J. 
643 ;  and  see  more  particularly,  post,  p. 
1524. 

3  If  the  selectmen  of  a  town,  acting  as 
a  board  of  health,  have  brought  a  bill  in 
Equity  to  restrain  the  exercise  of  an  offen- 
sive trade  or  employment  which  they  have 
prohibited  under  the  law  pertaining  to 
that  subject,  an  amendment  niaj'  be  al- 
lowed, by  substituting  the  inhabitants  of 
the  town  as  plaintiffs,  after  the  term  of 
office  of  the  selectmen  has  ceased.  Win- 
throp  V.  Farrar,  11  Allen,  398. 
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nominee  of  her  Majesty  nnd  successors;  and  by  the  3d  section  of 
the  same,  when  administration  is  so  granted,  the  suit  does  not 
abate  by  the  death  or  removal  of  the  Solicitor  of  the  Treasury,  but 
may  be  continued  by  his  successor.^ 

By  7  Geo.  IV.  c.  46,  §  9,  suits  instituted  by  or  against  banking 
companies  in  the  name  of  the  public  registered  officer  may,  on  his 
death,  resignation,  or  removal,  be  continued  by  or  against  any  other 
public  officer  of  the  company  for  the  time  being.- 

Where  railway  companies  are  amalgamated,  it  is  often  provided 
that  existing  suits,  to  which  the  old  companies  are  parties,  may  be 
continued  in  the  name  of  the  new  company,  on  a  suggestion  of  the 
dissolution  of  the  old  company,  and  the  constitution  of  the  new 
one.^  The  suggestion  is  made  upon  and  by  the  order  above ;  no 
alteration  being  made  upon  any  particular  record,  but  Jhe  new 
name  is  substituted  in  all  future  proceedings.* 

Subject  to  the  foregoing  and  some  other  particular  exceptions 
particularly  provided  for,  the  rule  is  general,  that  the  death  of  a 
plaintiif  abates  a  suit,  and  that  the  same  must  be  revived  before 
any  future  proceedings  can  be  taken. 

The  death  of  a  defendant  in  like  manner  formerly  produced  in 
most  cases  a  complete  abatement,  unless  his  interest  or  liability 
survived  to  or  devolved  upon  a  co-defendant,  but  as  decrees  may 
now  be  made  in  suits  defective  for  want  of  parties,  the  rule  is  not 
so  strict  as  it  formerly  was. 

It  may  be  stated  generally  that  now,  with  respect  to  a  defendant 
dying,  the  suit  does  not  necessarily  wholly  abate,  but  only  to  the 
extent  of  his  interest  or  liability.  When  a  defendant  dies,  leaving 
several  executors,  it  is  necessary,  to  make  the  suit  complete,  to 
revive  the  suit  in  the  manner  prescribed  by  the  last-mentioned 
section  of  the  Act  against  such  of  the  executors  as  prove  the  will.^ 

Great  expense  was  till  recently  occasioned  by  the  necessity 
which  the  Court  imposed  of  having  the  estate  of  every  deceased 
person  who  was  interested  in  the  suit  represented  at  the  hearing. 
If  no  other  representation  had  been  taken  out,  it  was  frequently 
necessary  for  the  plaintiff  himself  to  take  out  administration  for 
the  purposes  of  the  suit.  To  obviate  this  difficulty,  it  is  enacted, 
by  the  15  &  16  Vict.  c.  86,  §  44,  as  follows :  — 

"  If  in  any  suit  or  other  proceeding  before  the  Court  it  shall 
appear  to  the  Court  that  any  deceased  j^erson  who  was  interested 
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§1- 


Amalgama- 
ted railway 
companies. 


^  See  Kane  v.  Reynolds,  cited  Seton, 
1172;  and  Attornev-General  v.  Kohler, 
8  Jur.  N.  S.  467;  9  \V.  K.  933,  H.  L. 

2  Seton,  1172;  see  Burmester  v.  Von 
Stenz,  23  Beav.  32. 

8  p'or  form  of  such  an  oriler,  see  York  & 
North  Midland  Co.  v.  Hudson,  Braith- 
■waite's  Pr.  556;  and  see  British  Equitable 


Ass.  Co.  V.  Vale  of  Neath  Railway  Co. 
1  W.  N.  318;  15  W.  R.  37,  V.  C  K.  The 
order  is  made  on  an  ex  parte  motion,  sup- 
ported bv  evidence  of  the  change. 

4  See  "  York  &  North  Midland  Co.  v. 
Hudson,  supra. 

6  Strickland  v.  Strickland,  12  Beav.  463. 


Death  of  a 
defendant. 


Court  may 
proceed  in 
any  suit,  &c., 
without  re|>- 
resentative  of 
deceased  per- 
son, or  may 
appoint  one. 
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^"'  ^^^^^^*  iw  t^6  matters  in  question  has  no  legal  personal  representative,  it 
shall  be  lawful  for  the  Court  either  to  proceed  in  the  absence  of 
any  person  re])resenting  the  estate  of  such  deceased  person,  or  to 
appoint  some  person  to  represent  such  estate  for  all  the  pui-poses 
of  the  suit  or  other  proceeding,  on  such  notice  to  such  person  or 
persons,  if  any,  as  the  Court  shall  think  fit,  either  specially  or 
generally  by  public  advertisements ;  and  the  order  so  made  by  the 
said  Court,  and  any  orders  consequent  thereon,  shall  bind  the 
estate  of  such  deceased  person  in  the  same  manner  in  every  re- 
spect as  if  there  had  been  a  duly  constituted  legal  personal 
representative  of  such  deceased  person,  and  such  legal  personal 
representative  had  been  a  party  to  the  suit  or  proceeding,  and  had 
duly  appeared  and  submitted  his  rights  and  interests  to  the  pro- 
tection of  the  Court." 

It  is  within  the  discretion  of  the  Court  either  to  act  upon  the 
foregoing  section,  or  to  decline  proceeding  with  the  suit  until  a 
regular  representative  of  the  estate  in  question  is  fonnally  made  a 
party.  It  appears  that  the  Court  will  in  general  act  upon  this 
section  when  there  is  a  difficulty  in  obtaining  representation,  and 
when  the  interest  of  the  deceased  defendant  was  not  of  very  great 
consequence  in  the  cause,  but  that  it  will  not  do  so  when  the  ob- 
ject of  the  suit  is  to  administer  the  estate  sought  to  be  thus  imper- 
fectly represented.^ 

Neither  w^iU  the  Court  proceed  without  regular  representation 
to  the  estate  when  the  person  to'  represent  the  estate  would  have 
the  duties  of  a  trustee  to  perform.^ 

It  will  be  observed,  that  the  words  of  the  Act  of  Parliament  as 
to  the  occasion  when  the  Court  can  thus  dispense  with  representa- 
tion are  as  follows :  "  In  any  suit  or  other  proceeding."  Conse- 
quently the  Court  can,  either  upon  a  claim  or  a  special  case,  or  in 
any  summary  proceeding,  should  it  so  think  fit,  act  upon  this  sec- 
tion.^ 

There  is  another  section  of  the  Act  for  amending  the  practice 
of  the  Court,  afieeting  this  branch  of  the  practice  of  the  Court, 
namely,  the  49th  of  15  &  16  Vict.  c.  §6;*  by  the  concluding 
words  of  which  it  is  enacted,  that  "when  there  is  a  misjoinder  of 
plaintiffs,  and  the  plaintiff  having  an  interest  shall  have  died,  leav- 
ing a  plaintiff  on  the  record  without  an  interest,  the  Court  may, 
at  the  hearing  of  the  cause,  order  the  cause  to  stand  revived  as 
may  appear  just,  and  proceed  to  a  decision  of  the  cause  if  it  shall 

1  Abreyr.  Newman,  10  Hare,  58;  Long  2  Fowler  v.  Bayldon,  9  Hare.  28. 

V.  Stone,  1  Kay  Ap.  12;  Silver  v.  Stein,  3  Swallow  v.   Binns,  17  Jur.  295;  In  re 

1  Drew.  295.      It  seems  that  the  person  Stewart,  22  Law  J.,  N.  S.  369. 

who  would  be  administrator  ad  litem  is  *  Ante,  p.  304,  and  note;  Clements  v. 

the  proper  party  to  appoint.     Dean  of  Ely  Bowes,  Dr.  684. 
V.  Gayford,  16  'Beav.  561. 
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see  fit,  and  to  give  such  directions  as  to  costs  or  otherwise  as  may 
appear  just  and  expedient." 

The  circumstances  to  which  these  words  of  the  section  refer  are 
peculiar,  and  cannot  often  occur,  but  when  they  do  so  the  Court 
will  be  able  to  revive  a  cause  at  once  without  any  preliminary  pro- 
ceeding on  behalf  of  any  of  the  parties  to  the  suit. 

The  causes  of  abatement  hitherto  considered  have  been  the 
death  of  one  of  the  parties,  but  the  Act  refers  also  to  abatement 
by  marriage.  The  raamage  of  a  female  plaintiff  produces  an 
abatement  of  the  suit,  which  can  be  remedied  by  the  process  men- 
tioned in  the  section  set  forth.  The  marriage,  however,  of  a 
female  defendant  produces  no  such  result,  but  the  husband  be- 
comes a  party  to  and  is  named  in  the  subsequent  proceedings 
without  any  order  of  the  Court. 

It  will  be  recollected,  that  the  section  refers  not  only  to  abate- 
ment by  death,  marriage,  or  otherwise,  but  also  to  cases  when  the 
suit  becomes  "  defective  by  reason  of  some  change  or  transmission 
of  interest  or  liability."  It  is  therefore  necessary  to  consider  what 
was  the  previous  i)ractice  as  to  suits  becoming  so  defective. 

If  after  a  suit  was  instituted,  any  circumstance  occurred  which, 
without  abating  the  suit,  occasioned  an  alteration  in  the  interest 
of  any  of  the  parties,  or  rendered  it  necessary  that  new  parties 
should  be  brought  before  the  Court,  the  proper  method  of  doing 
it  was  by  supplemental  bill.^     Thus,  if  pending  a  suit  affecting  an 
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1  An  original  bill  cannot  be  amended  by 
incorporating  any  thino;  therein,  which 
arose  subsequent"ly  to  the  commencement 
of  the  suit.  This  should  be  stated  in  a 
supplemental  bill.  Staiford  v.  Howlett,  1 
Paige,  200,  201;  Ld.  Red.  63;  Thompson 
V.  Hill,5  Yerger,  418;  Cumpbell  v.  IJrowne, 
6  Paige,  34;  Carow  v.  Mnwatt,  1  VAvi.  Ch. 
9;  Downer  v.  Wilson,  33  Vt.  1. 

Mutters  which  have  occurred  since  the 
original  bill  was  filed,  and  which  are  ma- 
terial to  perfect  the  plaintiff's  case,  may  be 
introduced  into  the  record  bv  supplemental 
bill.  Story  Eq.  PI.  §§  335," 336,  and  note; 
Greeiileaf  «J.  Queen,  1  Peters,  148;  Candler 
V.  Petit,  1  Paige,  168;  Pinch  v.  Anthony, 
10  Allen,  477. 

When  any  event  happens  subsequently 
to  tiling  an  original  bill,  which  gives  a 
new  interest  or  right  to  a  party,  it  siiould 
be  set  out  in  a  supplemental  bill.  Saunders 
V.  Frost.  5  Pick.  276 ;  Gove  v.  Lvford,  44 
N.  H.  528. 

A  plaintiff  cannot  file  a  supplemental 
bill  to  introduce  facts  which  have  occurred 
since  the  filing  of  tlie  original  bill,  and 
upon  which  a  decree  can  be  had  without 
reference  to  tiie  original  bill.  The  plaintiff 
should  dismiss  his  original  bill,  and  file  an 
entirelv  new  one.  Milner  v.  Milner,  2 
Edw.  Ch.  114. 

In  Pinch   v.    Anthony,   10   Allen,    477, 


Chapman  J.  said:  "We  have  found  no 
authority  that  goes  so  far  as  to  authorize  a 
party,  who  has  no  cause  of  action  at  the 
time  of  filing  his  original  bill,  to  file  a 
supplemental  bill  in  order  to  maintain  his 
suit  upon  a  cause  of  action  that  accrued 
after  the  original  bill  was  filed,  even 
though  it  arose  out  of  the  same  transaction 
that  was  the  subject  of  the  original  bill." 
See  Candler  v.  Petit,  1  Paige,  168;  Land 
V.  Cowan,  18  Ala.  297;  Vaughan  v. 
Vaughan,  30  Ala.  329. 

A  plaintift' cannot  support  a  bad  title  b)' 
acquiring  another  after  the  filing  of  the 
original  bill,  ami  then  bringing  it  forward, 
by  supplemental  bill.  Tonkin  v.  Leth- 
bridge,  9  Coop.  43 ;  Bvrne  v.  Bvrne,  1  Con. 
&  Law.  189;  S.  <S.  1  Dru."  &  W.  71; 
Davidson  v.  Folev,  3  Bro.  C  C.  598; 
Pilkinton  V.  Wignall,  2  Mad.  240,  244; 
Pritchard  v.  Draper,  1  R.  &  M.  191;  Winn 
V.  Albert,  2  Md.  Ch.  Dec.  42;  and  see 
Attornev-General  v.  Pontreve  of  Avon, 
11  W.  li  1050,  L.  J.J. ;  Godfrey  v.  Tucker, 
33  Beav.  280;  9  Jur.  N.  S.  1188,  and  cises 
cited  33  Beav.  285  n.;  Beardmore  v. 
Gregory,  2  H.  &  M.  491;  11  Jur.  N.  S. 
363. 

The  supplemental  matter  must  not  con- 
tradict the  .statements  of  the  original  bill. 
Toinson  v.  Judge,  2  Drew.  414;  but  see 
Allen  V.  Spring,  22  Beav.  615;   Bolton  ». 
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Where  a  new 
interest  arises 
to  wife  upon 
death  of  her 
husband. 


Where  sole 
plaintiff 
makes  a  par- 
tial aliena- 
tion. 


Where  one  of 
several  plain- 
tiffs is  entirely 
deprived  of 
his  right, 

as  in  case  of 
bankruptcy 
or  insolvency, 


estate  wliich  was  the  subject  of  an  entail,  a  tenant  in  tail,  whose 
interests  were  likely  to  be  affected  by  it,  came  into  esse,  he  was 
brought  before  the  Court  by  a  supplemental  bill.^  So  in  a  suit 
relating  to  the  personal  property  of  a  married  woman,  where  a 
decree  or  order  had  directed  a  settlement  on  the  wife  and  her 
children,  but  before  the  completion  of  the  settlement  the  wife 
died,  it  was  held,  that  the  children  had  a  right  to  the  benefit  of 
the  settlement,  and  to  assert  that  right  by  supplemental  bill.'^ 

So,  also,  where  a  bill  was  exhibited  against  a  man  and  his  wife, 
and  the  husband  died  pending  the  suit,  and  a  new  interest  there- 
upon arose  to  the  wife,  a  supplemental  bill  was  filed  for  the  pur- 
pose of  giving  the  wife  an  opportunity  of  putting  in  another 
defence  in  respect  of  her  newly  acquired  interest.^ 

If  a  plaintiff,  suing  in  his  own  right,  made  such  an  alienation  of 
his  property  as  to  render  the  alienee  a  necessary  party  to  the  suit, 
but  not  at  the  same  time  to  deprive  himself  of  all  right  in  the 
question,  he  brought  the  alienee  before  the  Court  by  supplemental 
bill,  or  the  alienee  might  himself  file  a  supplemental  bill  against 
the  original  plaintiff  and  the  othfer  parties  to  the  suit,  to  have  the 
benefit  of  the  proceedings.'* 

In  like  manner  if  a  plaintiff,  suing  in  his  own  right,  was  entirely 
deprived  of  his  interest,  but  was  not  the  sole  plaintiff,  the  defect 
arising  fi-om  this  event  was  supplied  by  a  bill  of  this  kind."  There- 
fore if,  after  the  bill  filed,  one  of  several  plaintiffs  totally  alienated 
his  right  in  the  subject-matter,  or  became  bankrupt,  so  that  his 
interest  became  vested  in  his  assignees,  a  supplemental  bill  was 


Ridsdale,  2  W.  R.  488,  L.  JJ.;  ib.  451, 
V.  C.  S. 

Where,  however,  the  plaintiff  has  stated 
in  his  bill  a  good  inchoate  title,  which  only 
requires  some  formal  act  to  make  it  per- 
fect, such  act  may  be  staged  bv  supple- 
mental bill.  Mutter  v.  Chauvel,  5  Russ. 
42;  Sadler  v.  Lovett,  1  Moll.  162. 

So,  if  the  original  hill  is  sustainable,  and 
the  supplemental  bill  onlv  enlarges  the 
extent  and  changes  the  kind  of  relief,  the 
latter  may  be  sustained.  Jaques  v.  Hall, 
3  Grav,  194;  Mutter  v.  Cbauvel,  5  Russ. 
42;  Edgar  v.  Cievenger,  2  Green  Ch.  258; 
Hasbrouck  v.  Shuster,  4  Barb.  Ch.  285. 
Thus,  the  plaintiff  in  a  bill  to  enforce  a 
trust,  in  which  he  and  his  children  are 
interested,  may  bj'  supplemental  bill  en- 
force rights  acquired  by  him  by  assign- 
ment from  his  children  since  the  original 
bill  was  filed.     Jaques  v.  Hall,  supra. 

1  Jones  V.  Jones.  3  Atk.  217. 

2  Groves  v  Cla.-ke,  1  Keen,  132;  Mur- 
rav  t'.  Lord  Elib  ink,  10  Ves.  84. 

"3  See  ante,  p.  188. 

*  See  Binks  v.  Binks,  2  Bligh,  593; 
Webster  v.  Hitchcock,  11  Mich.  56.  A 
party,  who  acquires  an  entirely  new  right 
or  interest  in  the  subject-matter  of  the 


suit,  by  purchase  pending  the  litigation, 
may  bring  such  right  or  interest  before 
the  Court  by  supplemental  bill,  or  bj'  an 
original  bill  in  the  nature  of  a  supplemen- 
tal bill.  And  unless  he  makes  himself  a 
party,  by  filing  a  supplemental  bill,  he 
will  nof  be  allowed  to  come  in  and  take  a 
part  in  the  proceedings  in  the  cause  with- 
out the  consent  of  the  other  parties  to  the 
suit.  Wilder  v.  Keeler,  3  Paige,  164; 
Mills  V.  Hoag,  7  Paige,  18;  Van  Hoak  v. 
Throckm 'rton,  8  Paige,  33;  Mason  v. 
York  &  Cumberland  R.R.  Co.,  52  Maine, 
82,  107.  A  new  defendant  cannot  be 
aided  to  a  suit  on  petition.  It  must  be 
done  by  a  supplemental  bill.  Carow  v. 
Mowatt,  1  Edw.  Ch.  9. 

Where  a  plaintiff  assigns  his  interest  in 
the  subject-matter  of  the  su\t  penJttite  lite, 
either  alisolutely  or  conditionally,  and  ob- 
tains a  re-a-signment  thereof  before  any 
further  proceedings  are  had  in  the  cause, 
it  is  not  necessary  to  bring  the  temporary 
assignee  before  the  Court ;  but  the  part}' 
may  proceed  in  the  same  manner  as  if  no 
such  assignment  had  been  made.  Scou- 
ten  V.  Bender,  1  Barb.  Ch.  647. 

5  Ld.  Red.  63. 


ABATEMENT. 


1517 


filed  by  the  remaining  plaintiffs,  either  against  oi- in  conjunction   Cn.  XXXIII. 
with  the  alienee  or  assignees,  to  carry  on  the  suit.  . 1^ • 

Upon  the  same  principle  it  was  held,  that  if  a  plaintiff  became  or  lunacy. 
a  lunatic,  a  supplemental  bill  was  filed  in  the  joint  names  of  the 
lunatic  and  his  committee ;  ^  or  if,  after  the  institution  of  the  suit 
by  a  lunatic  and  his  committee,  the  committee  died  and  a  new 
committee  was  appointed,  the  suit  was  continued  by  a  supple- 
mental bill  on  behalf  of  the  lunatic  and  his  new  committee. 
-     It  is  to  be  recollected  here,  that  an  assignment  or  alienation.  Assignment 
pendente  lite,  is  not  permitted  to   affect  the  rights  of  the  other  -P^"  "''^  ''^' 
parties,  unless  the  alienation  disables  the  party  from  performing 
the  decree  of  the  Court,  as  in  the  case  of  an  assignment  by  a 
mortgagee  of  his  interest  in  the  mortgage,  pending  a  suit  to  re- 
deem, in  which  case  the  assignee  must  be  brought  before  the  Court 
by  supplemental  bill." 

Where,  however,  the  assignment,  pendente  lite,  was  of  an  equita-  Where  the 

.,  ^11  J.         -L,  +•  assi2:nment  IS 

ble  interest,  and  not,  as  in  the  case  of  bankruptcy,  by  operation  pendente  lite 
of  law,  there  was  not  any  absolute  necessity  for  tire  assignee  to  be   ^5^^?^^\^;^^;\^-     , 
brought  before  the  Court,  nor  does  it  seem  to  be  material,  whether  / 

the  assignee  was  a  plaintiff. or  defendant  to  the  bill.^ 

In  such  a  case,  however,  unless  the  alienee  could  be  protected  where  the 
by  the  ordinary  course  of  petitioning  for  an  order  that  the  alienor  2g"^-^"^eif 
may  not  take  the  fund  he  is  entitled  to  in  the  suit  out  of  Court,   a  party  totlie 
without  notice  to  him,  he,  the  alienee,  usually  made  himself  a 
party  to  the  suit  by  supplemental  bill  against  the  other  parties.* 
This  was  generally  necessary  wherever  the  alienee  wished  to  attend 
under  a  decree,^  though  it  seems  that  even  in  such  cases  the  Court, 
under  the  old  practice,  gave  permission  to  the  purchaser,  pendente 
lite,  of  the  interest  of  a  party  to  attend  without  filing  a  supple- 
mental bill  to  establish  his  right.     The  order  was,  however,  quali- 
fied so  as  not  to  prevent  the  plaintiff  from  having  any  remedies  he 
might  be  entitled  to  against  the  purchaser.     The  order  in  such 
case  was  at  the  expense  of  the  purchaser.^ 

If  the  interest  of  a  plaintiff,  suing  in  autre  droit,  entirely  deter-  Suplcmental 
mined  b^  death  or  otherwise,  and  some  other  person  thereupon  ^'i^X^to^^ 
became  entitled  to  the  same  property  under  the  same  title,  as  in  old  practice, 

!:     .    .  .1         1   J.         •      J.*  where  interest 

the  case  of  an  executor  or  administrator  upon  the  determination  of  plaintiff, 


1  Ante  p.  85.                                          •  ficieiit.     White  v.  Steward,   1  W.  N.  83, 

2  Ld.  Red.  74;  Storv  Eq  PI.  §  351;  M.  R.  .  ,.  <,  ^  „„„  „o. 
James  v.  Hiirding,  3  W.  R.  474,  V.  C.  W. ;  »  Eades  v.  Harris,  1  Y.  &  C.  230,  234; 
Williamson  v.  .Jefferys.  12  W.  R.  403,  V.  see,  however,  Solomon  v.  Solomon,  13 
C.  W.  Supplemental  order  held  not  Sim  516 ;  7  Jur.  806;  Johnson  r.  Thomas, 
necessary  where  residuary  legntee,  who  11  Hosiv.  501.  e  n  ^A  na 
had  been  served  with  notice  of  the  decree,  *  Foster  v.  Deacon,  Mad.  &  Ueld.  59; 
settled  her  interest;  service  of  the  notice  Wrifrht  v.  Meek,  3  Iowa,  472. 

of  the  decree  on  the  trustees  being  suf-  ^  gee  Wilder  v.  Keeler,  3  I'aige,  164. 

6  Toosey  v.  Burchell,  Jtic.  159. 
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of  an  administration  durante  mlnori  mtate^  or  pendente  Ute,'^  the 
suit  was  added  to  or  continued  by  supplemental  bill. 

Formerly  the  rule  was  the  same  in  cases  of  bankruptcy  or  in- 
solvency ;  in  which  case,  if  a  plaintift",  an  assignee,  died  or  was 
removed  pending  a  suit,  and  a  new  assignee  was  appointed,  a 
supplemental  bill  was  necessary;  but  the  necessity  for  a  supple- 
mental bill,  in  such  cases,  has  now  for  some  time  been  obviated.^ 

It  is  to  be  remarked,  that  in  the  cases  above  put,  viz.,  of  those 
which  eifect  only  a  partial  change  in  the  interest  of  the  plaintiffs, 
or  of  one  of  the  plaintiffs,  the  parties  to  the  suit  are  still,  to  a  cer- 
tain extent,  able  to  proceed  with  it,  though  from  the  effect  of  the 
change  of  interest,  occasioned  by  the  subsequent  event,  the  pro- 
ceedings are  not  sufficient  to  attain  their  full  object :  also,  that,  in 
the  case  of  the  death  of  the  party  suing  in  autre  droit.,  if  the  suit  is 
continued  by  the  individual  succeeding  to  the  character  of  the 
deceased  plaintiff,  there  is  no  change  of  interest  which  can  affect 
the  parties,  but  only  a  change  of  the  person  in  whose  name  the 
suit  must  be  prosecuted.* 

A  material  distinction  prevailed  under  the  old  practice,  which 
remains  of  some  consequence  under  the  present  new  regulations. 
It  is  to  this  effect:  "Where  a  sole  plaintiff,  suing  in  his  own  right, 
was  deprived  of  his  whole  right  in  the  matters  in  question  by  an 
event  subsequent  to  the  institution  of  the  suit,  as  where  a  plaintiff 
assigned  his  whole  interest  to  another,  the  plaintiff  was  no  longer 
able  to  prosecute  for  v/ant  of  interest,  and  his  assignees  claiming 
by  a  title  which  might  be  litigated,  the  benefit  of  the  proceedings 
could  not  be  obtained  by  means  of  a  supplemental  bill,  but  was 
sought  by  what  was  called  an  original  bill  in  the  nature  of  a  sup- 
jjlemental  bill."  ^ 

This  distinction  was  not  artificial,  but  was  attended  by  a  consid- 
erable difference  in  its  practical  results;*  for  in  those  cases  in 
which  a  supplemental  bill  only  was  filed,  if  there  had  been  no  de- 
cree, the  suit  might  proceed  after  the  stapplemental  bill  had  been 
filed,  in  the  same  manner  as  if  the  original  plaintiff  had  continued 
such ;  but,  in  the  case  of  an  original  bill  in  the  nature  of  a  sup- 
plemental bill,  the  whole  case  was  open :  "  a  new  defence  might 
be  made,  th^  pleadings  and  depositions  could  not  be  made  use  of 
in  the  same  manner  as  if  filed  or  taken  in  the  same  cause,  and  the 


1  Jones  V.  Basset,  Free,  in  Ch.  174; 
Stubbs  V.  Leigh,  1  Cox,  133. 

•i  Ld.  Red.  64;  Storj'  Eq.  PI.  §  340,  and 
note. 

3  See  ante,  1511. 

4  L(l.  Red.  64. 

5  Ld.  Red.  65;  and  see  post;  Story  Eq. 
PI.  §  349;  Sedgwick  M.  Cleveland,  7  Paige, 
287,  290;  Chase  v.  Searles,  45  N.  H.  511, 
522.      The  suit   in   such   a  case  can  no 


longer  be  prosecuted  in  the  name  of  the 
original  pbiintif}",  but  tlie  assignee  must 
make  himself  a  party  by  an  original  bill 
in  the  niiture  of  a  supplemental  bill.  Ma- 
son V.  York  &  Cumberl:ind  R.R.,  Co.  52 
Maine.  82, 107;  Mills  v.  Hoi\g,  7  Paige,  18; 
Van  Hook  v.  Throckmorton,  8  Paige,  33. 
6  See  Story  Kq.  PI.  §§  345,  346;  Chase 
V.  Searles,  45  N.  H.  622. 
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decree,  if  any  had  been  obtained,  was  no  otherwise  of  advantage  Cn.  xxxiil. 
than  as  it  miglit  be  an  inducement  to  the  Court  to  make  a  simihir  .  _  ^  '  _ . 
decree."  ^  Whilst  in  the  case  of  a  mere  supplemental  suit,  the 
benefit  of  the  original  decree,  if  obtained,  was  expressly  given  to 
the  new  plaintiff  by  the  supj)lementary  decree,  and  he  was  de- 
clared entitled  to  stand  in  the  place  of  the  plaintiff  in  the  original 
bill,  and  to  have  the  benefit  of  the  proceedings  upon  it,  ami  to 
prosecute  the  decree,  and  to  take  the  steps  necessary  to  render  it 
eflfectual.^ 

The  authorities  are  not  quite  clear  as  to  the  cases  when  the 
transmission  of  interest  of  a  sole  plaintiff  rendered  the  one  or  the 
other  forms  of  proceedings  applicable,  but  there  seems  no  doubt 
that  wherever  the  interest  of  a  plaintiff  was  transmitted  by  act  of 
Law  to  a  person  who  thereu]ion  sued  under  the  same  title,  the 
person  on  whom  it  so  devolved  was  entitled  to  the  benefit  of  the 
former  proceedings  in  the  suit,  or,  in  other  words,  might  file  either 
a  simple  bill  of  revivor  or  a  common  bill  of  supplement. 

Moreover,  when  the  plaintiff  sued  in  autre  droit  and  his  interest  Where  simple 
determined,  his  successor  representing  the  same   interest  might         "'^  '^^ffi?'^" 
proceed  by  a  simi^le  bill  of  su2:)plement,  and  this  rule  applied  al-  cieut. 
though  he  did  not  claim  under  the  former  plaintiff.^ 

We  have  now  to  consider  the  case  where  a  new  party  came  in   Where  tenant 
by  the  same  title  as  the  original  plaintiff,  but  did  not  claim  directly  "'pj?''/"*^" 
by  assignment  fi'om  him ;  thus,  where  a  tenant  in  tail  succeeded   tenant  in  tail, 
to  a  title  to  sue  in  Equity,  upon  the  death  of  a  preceding  tenant 
in  tail.    In  this  case  he  might  proceed  by  supplemental  bill,  by 
way  of  continuation  of  the  original  suit;*  iior  did  it  make  any  although  he 
difference,  provided  he  came  in  under  the  same  title,  that  he  came   come.s  in  by 

,„„  ,.     ...  .,  ,,  .  virtue  of  a 

in  by  force  of  a  new  Innitation  in  remainder,  upon  the  determina-  new  limita- 
tion of  a  preceding  estate  tail ;  he,  in  such  case,  was  entitled  to  ^^^"' 
continue  the  suit  in  the  same  manner  as  a  tenant  in  tail  coming  in 
by  succession  as  issue  in  tail. 

This  doctrine  is  fully  investigated  by  Lord  Eldon,  in  the  case  of  Rule  does  not 
Lloyd  v.  Johnes^  and  the  result  seems  to  be,  that  it  is  only  on  the  fjf,p'?,'>.rof '^^ 
ground  that  a  tenant  in  tail  is  supposed  to  represent  the  inheri-  ori,ij,inai 
tance  and  the  interests  of  all  those  claiming  in  remainder  after  le;^!;"t'i,'an^In* 
him,  that  a  remainder-man  coming  in  after  the  determination  of  ^^s^''^*^  '**''• 
the  estate  tail  of  the  first  jjlaintiff  was  permitted  to'  carry  on  the 
same  suit  by  supplemental  bill,  instead  of  being  driven  to  his 
original  bill;  when,  therefore,  this  ground  failed,  and  the  estate  of 

1  Ld.  Red.  64;  Attorney-General »).  F'os-  3  ^n<e,  p.  1517. 

ter,  2  Iliire,  81;  S.  0.  13  Sim.  282;  Zinc  ^  Lloyd  v.  Jolmes,  OVes.  Z~\  po$i,  1535, 

Co.  V.  Franklinite  Co.,  2  Bensley  (N.  J.),       1536,  and  note. 

347.  6  9  Ves.  67 ;  and  see  Ld.  Red.  72. 

2  Ld.  Red.  65;   Attorney-General  r.  Fos- 
ter, 2  Hare,  81 ;  S.  C.  13  Sim.  282* 
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the  original  plaintiff  was  less  than  an  estate  tail,  e:g.^  an  estate  for 
life,  a  person  coming  in  upon  a  remainder,  on  the  determination 
of  such  prior  estate,  could  not  continue  the  suit,  but  must  com- 
mence de  novo,  by  original  bill  in  the  nature  of  a  supplemental 
bill.i 

So,  also,  an  ecclesiastical  person  succeeding  to  a  benefice,  if  he 
wished  to  obtain  the  benefit  of  proceedings  instituted  by  his  j^re- 
decessor,^  must  have  filed  an  original  bill  in  the  nature  of  a  supple- 
mental bill. 

It  is  to  be  observed,  that  it  is  only  in  those  cases  where  the  re- 
mainder-man comes  in  tipon  the  same  title  as  the  former  plaintiff, 
that  he  will  be  permitted  to  sttstain  a  simple  supplemental  suit. 
In  Lloyd  v.  Johnes^  which  has  been  already  so  frequently  referred 
to.  Lord  Eldon  says :  "  I  distinguish  between  cases  where  the  suit 
is  founded  on  contract  by  the  tenant  in  tail,  and  a  suit  to  bind  the 
land  in  respect  of  charges  created  by  the  author  of  the  gift;*  and, 
in  Tonl'in  v.  Lethbridge,^  he  determined,  that  another  title  accru- 
ing since  the  filing  of  the  original  bill  will  not  enable  even  the 
same  person  to  carry  on  a  suit  by  simple  supplemental  bill,  in 
a  case  where  the  title  upon  which  he  originally  proceeded  had 
failed. 

The  same  principle  wliich  applies  to  suits  by  a  tenant  in  tail  ap- 
plies where  the  suit  is  agamst  him ;  and,  therefore,  if  a  bill  claimed 
a  charge  uj^on  the  wliole  inheiitance  in  strict  settlement,  and  the 
first  tenant  in  tail  in  being  is  made  a  party  defendant,  and  he  dies 
without  issue,  all  the  i^roceedings  might  be  had  against  the  second 
tenant  in  tail,  as  if  he  had  been  originally  a  party,  by  means  of  a 
supplemental  bill.''  So,  also,  where  a  bill  is  filed  for  the  purpose 
of  raising  a  charge  against  the  inheritance,  divided  into  estates 
tail,  against  a  remote  remainder-man,  those  intermediate  not  being 


1  Where  the  interest  of  the  plaintiff 
•wholly  determines  on  his  deatli,  the  suit 
cannot,  on  that  event  happenins,  be  re- 
vived; but  a  new  bill  must  be  filed;  Watts 
v.  Watts,  Johns.  631 ;  and  see  Wordsworth 
V.  Parkins,  12  W.  R.  120^  V.  C.  K. ;  in 
which  new  suit,  the  benefit  of  the  proceed- 
ings in  the  foimer  suit  miv,  if  praved  for, 
be  obtained.  See  Story  feq.  PI.  "§§  349, 
350;  Ld.  Red.  70,  97  ;'  Brady  v.  McCos- 
Ijer,  1  Comst.  214.  Where  a  defendant, 
whose  interest  ceases  on  thut  event,  dies, 
the  suit  may,  it  seems,  be  revived  against 
the  person  who  tliereup  m  becomes  enti- 
tled to  his  interest.  Thus,  where  a  de- 
fendant, a  tenant  in  t:ii!  died,  the  suit  was 
revived  by  the  common  oider  of  revivor 
Bnd  supplement,  against  tiie  next  tenants 
in  tail.  Cresswell  v.  Bate  uan,  6  W.  R. 
206,  220,  V.  C.  K.,  where  ti.e  abatement 
occurred  through  the  death  of  a  defend- 


ant; see  Reg.  Lib  1857,  A.  424;  and  see 
Lloyd  V.  Jolines,  9  Ves.  58;  Ld.  Red.  67, 
71;  Sedgwick  v.  (Jievelann,  7  Paige,  290; 
Stnry  Eq  PI  §350.  Wliereina  suit  by 
chuvch-waulens  for  securing  legacies  given 
to  a  parish,  some  of  the  plaintiff's  cCMsed 
to  fill  the  office  of  church-warden,  an  or- 
der was  made  by  the  Master  of  the  Koll.s, 
directing  the  suit  to  be  carried  on,  in  the 
names  of  such  of  tiie  plaintiffs  as  contin- 
ued in  iiffice,  and  the  successors  of  tlie 
others.  Smith  v.  Creasy,  citeil  Seton, 
1167. 

2  Ld.  Red.  72. 

8  9  Ves.  57. 

*  See  Sedgwick  v.  Cleveland,  7  Paige, 
290-292;  Story  Eq.  PI.  §  351. 

5  Cooper  Rep.  43;  see  also  Pritchard  v. 
Draper,  1  H.  &  M.  191;  Davidsons.  Foley, 
3  Bro.  C.  C.  598;  and  ante,  p    1515,  note. 

^  Lloyd  V.  Johnes,  9  Ves  58. 


ABATEMENT. 


1521 


yet  in  esse  ;  if,  after  the  cause  has  proceeded  to  a  certain  length, 
an  intermediate  remainder-man  comes  into  esse,  the  course  is  to 
file  a  supplemental  bill  against  him,  stating  the  former  proceed- 
ings, and  such  statement  is  held  sufficient  to  j^ut  the  facts  origi- 
nally in  issue,  —  in  issue  with  regard  to  such  defendant ;  and  he 
may  even  have  the  benefit  of  the  depositions  of  any  witnesses  that 
may  have  been  already  examined,  if  the  witnesses  should  die.^ 
The  rule  in  this  case,  as  applied  to  a  defendant,  is  subjected  to  the 
same  qualification  that  it  is  subject  to  where  the  tenant  in  tail  is 
plaintifi",  viz.,  that  where  a  tenant  in  tail  takes  a  dififerent  interest, 
or  rather  a  similar  interest  not  affected  by  the  same  circumstances, 
it  is  competent,  both  for  and  against  him,  to  bring  forward  the 
equities  belonging  to  those  different  circumstances,  as  contradis- 
tinguishing his  case. 

The  reader  is  to  be  reminded,  in  this  place,  that  when  there  is 
a  decree  against  a  tenant  in  tail,  and  he  dies  without  issue,  a  sub- 
sequent remainder-man  may  appeal  from  the  decree;  for  which 
purpose,  however,  he  must  make  himself  a  party  to  the  original 
suit  by  supplemental  bill,  praying  to  have  the  benefit  of  the  pro- 
ceedings, for  the  purpose  of  appealing  from  the  decree.^ 

"  If  by  any  event,  the  whole  interest  of  a  defendant  is  entirely 
determined,  and  the  property  is  become  vested  in  another,  by  a 
title  not  derived  from  the  former  party,  as  in  the  case  of  succes- 
sion to  a  bishopric  or  benefice,  or  of  the  determination  of  an  estate 
tail,  and  the  vesting  of  a  subsequent  remainder  in  possession,  the 
benefit  of  the  suit  against  the  j^erson  becoming  entitled  by  the 
event  described  must  be  obtained  by  original  bill  in  the  nature  of 
a  supplemental  bill."  ^ 

This  rule,  however,  is  only  applicable  when  the  estate  or  interest 
of  the  defendant  is  actually  determined,  and  a  new  estate  or  inter- 
est accrues  to  another  party.  Where  the  estate  or  interest  of  the 
defendant  is  not  determined,  but  only  becomes  vested  in  another, 
by  an  event  subsequent  to  the  institution  of  the  suit ;  as  in  the 
case  of  alienation  by  deed,*  the  .  defect  in  the  suit  may  be  su2:)plied 
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1  Lloyd  V.  Johnes,  60;  query,  whether 
the  denth  of  the  witnesses  is,  in  such  case, 
necessary  to  entitle  the  new  defendants  to 
the  benefit  of  their  depositions'? 

2  Giflard  v.  Hort,  1   S.  &  L.  386,  410. 

8  Ld.  Red.  67 ;  Story  Kq.  PL  §  350  and 
note;  Chase  v.  Searles,  45  N.  H.  511,  522. 
In  a  case,  wliere,  subsequent  to  the  fil- 
ing of  the  answer,  the  title  of  the  delend- 
ants  in  a  suit,  under  the  foreclosure  and 
sale  of  a  mortgage  executed  by  them,  be- 
came vested  in  other  parties,  the  latter 
were  allowed  to  file  a  bill  in  the  nature  of 
a  supplemental  bill,  against  ilie  parties  to 
the  original  suit,  in  which  they  alleged 
the   change   of  interest,    and   other   facts 


applicable  to  their  case,  and  p-'ayed  an 
account  and  an  injunction  against  the 
plaintitF  in  the  former  bill,  which  was 
granted.  Zinc  Co.  v.  Franklinite  Co  ,  2 
lieasley  (N.  J.),  325. 

■*  It  is  to  be  recollected,  that  with  re- 
spect to  purchasers  or  incumbrancers  be- 
coming such  after  the  bill  filed,  they  will 
be  bound  by  the  decree,  whether  the  plaiu- 
tifi'  have  notice  of  them  or  not;  ami, 
thtrefore,  they  need  not  be  brought  be- 
f  re  the  Court  by  supplemental  bdl,  un- 
less the  legal  estate  has  become  vested  in 
them,  of  which  it  is  necessary  to  procure 
a  conveyance. 
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by  supplemental  bill,  whether  the  suit  is  become  defective  merely, 
or  abated  as  well  as  defective.^ 

The  same  rule  also  applies  to  cases  where  the  interest  of  a  per- 
son, sued  in  autre  droit,  is  determined  pending  the  suit,  as  in  the 
case  of  an  administration  durante  rninori  cetate  or  ad  litem,  or  of 
an  execntor  pefidente  lite. 

It  is  to  be  observed  that,  till  the  appearance  of  a  defendant  to 
the  bill,  there  is,  strictly  speaking,  no  cause  in  Court  as  against 
that  defendant ;  ^  therefore,  if  the  interest  of  a  defendant,  named 
as  a  party  to  the  original  bill,  should  detennine  before  such  de- 
fendant should  have  appeared,  the  suit  cannot  be  continued  against 
the  person  in  whom  his  interest  has  become  vested,  by  a  mere 
supplemental  bill ;  ^  but  an  original  bill  in  the  nature  of  a  supple- 
mental bill  must  be  filed,  which,  although  merely  supplemental 
against  the  other  defendants,  must  pray  that  the  new  party  may 
answer  the  original  bill  as  well  as  the  supplemental  matter,  and 
pray  distinct  relief  to  which  the  plaintiff  may  consider  himself  en- 
titled against  the  new  defendant.* 

It  has  always  been  the  rule,  that,  when  a  defendant  becomes 
bankrupt  after  decree,  his  assignees,  cannot,  by  petition,  obtain 
leave  to  attend,  upon  taking  the  account  under  the  decree ;  they 
must  either  wait  till  the  plaintiff  brings  them  before  the  Court  by 
supplemental  bill,  or  file  a  supplemental  bill  themselves.^ 

With  respect  to  creditors  suit  the  course  was,  where  the  cred- 
itor who  filed  the  bill  died,  for  his  representative  to  revive  the 
suit,  which  he  could  as  of  course.^  If  the  representative  did  not 
revive  the  suit,  it  was  almost  a  matter  of  course  to  permit  an- 
other creditor,  who  had  come  in  under  the  decree  and  established  his 
claim  as  creditor,  to  take  uji  the  procedings  by  supplemental  bill.'' 

Livingston 


1  See  Story  Eq.  PI.  §  342;  Sedgrwick  v. 
Cleveland,  7  Paige,  290.  For  in  these 
cases  the  new  party  comes  before  the 
Court  exactly  in  the  same  plight  and  con- 
dition as  the  former  part}-,  is  bound  b}'  his 
acts,  and  may  be  subject  to  all  the  costs  of 
the  proceedings  from  the  beginning  of  the 
suit.  Pust,  1545  and  note.  But  the  dis- 
tinction is  constantly  to  be  borne  in  mind 
between  cases  of  voluntary  alienation  and 
cases  of  involuntarj^  alienation,  as  by  the 
insolvency  or  b;inkruptcy  of  the  defend- 
ant. In  the' hitter  cases,  the  assignee 
must  be  made  a  party;  in  the  former,  he 
may  or  maj'  not,  at  the  election  of  the 
plaintiff.  Sedgwick  v.  Cleveland,  7  Pnise, 
290,  291;  Story  Eq.  I'l.  §  342;  Penniman 
t).  Norton,  1  Barb.  Ch.  246.  But  the  Court 
cannot,  upon  a  mere  petition  in  the  orig- 
inal suit,  make  a  personal  decree  or  order 
against  a  purchaser  pendente  lite,  who  is 
not  a  party  to  the  suit,  whereby  property 
not  in  litigation  in  such  suit  can  be  af- 
fected ;  but  to  reach  and  affect  such  prop- 
erty, a  new  or  supplemental   bill  against 


such  purchaser  is  necessary. 
V.  Freeland,  3  Barb.  Ch.  510. 

2  In  Massachusetts,  the  executors  of  a 
deceased  defendant  to  a  bill  in  Equity  may 
be  brought  in  by  a  bill  of  revivor,  although 
no  service  had  ever  been  made  on  the  tes- 
tator.    Heard  i'.  March,  12  Cush.  580. 

3  Nor  can  an  order  of  revivor  be  ob- 
tained in  such  case  against  the  person  in 
whom  his  interest  has  become  vested. 

4  Asbee  v.  Shipley,  6  M;id.  296;  see  also 
Crowfoot  V.  Marnier,  9  Sim.  396;  Stewart 
V.  Nicholls,  1  Tami.  307;  Bland  v.  Davi- 
son, 21  Beav.  312;  AVilliams  v.  Jackson, 
5  Jur.  N.  S.  264;  7  W.  R.  104,  V.  C.  W.; 
Hardy  v.  Hull,  14  Sim.  21;  Foster  v.  Fos- 
ter, 16  Sim.  637;  Edington  v.  Banham,  2 
Coll.  619. 

^  In  such  a  case,  however,  the  assignee 
should  first  ap])ly  to  the  plaintiff  to  file  a 
supplemental  bill;  Philipps  v.  Clark,  7 
Sim.  231. 

6  Livesey  v.  Livesey,  1  R.  &  M.  10. 

■^  Houlditch  V.  JIarquis  Donegal,  1  S.& 
S.  491 ;  Dixon  v.  Wyatt,  4  Mad.  392. 
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It  is  to  be  observed,  however,  that  as  the  representative  of  the 
deceased  creditor  has  an  interest  in  the  prosecution  of  the  suit,  in 
respect  of  the  costs  ah-eady  incurred  in  it,  no  other  creditor  was 
at  liberty  to  file  a  supplemental  bill,  without  notice  to  such  repre- 
sentative ;  and  that  the  proper  course  was  for  the  creditor  desiring 
to  prosecute  the  suit,  to  move  that  he  might  be  at  liberty  to  file  a 
supplemental  bill,  if  the  representative  of  the  deceased  plaintifl" 
did  not  revive  within  a  limited  time,  and  serve  such  order  upon 
the  representative.^ 

It  seems  that  the  motion  for  leave  to  file  the  supplemental  bill 
was  made  upon  notice,  served  both  upon  the  representatives  of  the 
former  plaintiffs,  and  upon  the  defendant,^  and  that  it  was  held, 
that  if  the  defendant  had  any  objection  to  urge  to  the  supple- 
mental bill  being  filed,^  he  should  have  taken  that  opportunity  of 
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1  Dixon  V.  Wyatt,  4  Mad.  392. 

2  It  is  provided  by  rule  in  the  Equity 
Courts  of  the  United  States,  that  when- 
ever any  suit  in  Equity  shall  become  de- 
fiective,  from  any  event  happening  after 
the  tiling  of  the  bill  (as  for  example,  by  a 
change  of  interest  in  the  parties),  or  for 
any  other  reason,  a  supplemental  bill,  or  a 
bill  in  the  nature  of  a  supplemental  bill, 
may  be  necessary  to  be  tiled  in  the  cause, 
leave  to  file  the  same  may  be  grnnted  by 
any  Judge  of  the  Court  on  any  rule  day, 
upon  proper  cause  shown,  and  due  notice 
to  the  other  party.  And  if  leave  is  grant- 
ed to  file  such  supplemental  bill,  the  de- 
fendant shall  demur,  plead,  or  answer 
thereto,  on  the  i.ext  surceeding  rule  daj' 
after  the  supplemental  bill  is  filed  in  the 
clerk's  office,  unless  some  other  time  shall 
be  assigned  by  a  Judj;e  of  the  Couit. 
Rule  57. 

In  Pedrick  v.  White,  1  Met.  76,  it  was 
held,  in  a  case  where  an  answer  had  been 
filed,  issue  joined,  evidence  taken,  and 
publication  passed,  that  a  supplemental 
bill  ought  not  to  be  filed  as  a  matter  of 
course,  but  oidy  by  leave  of  the  Court 
upon  suflicient  cause  shown;  and  the  sup- 
plemental matter  must  be  verified  by  affi- 
davit, or  other  saMsliictory  proof.  In  Tap- 
pan  V.  Evans,  12  N.  U"  3-30,  the  Court 
held  that  alter  decree  a  supplemental  bill 
introducing  new  tacts  could  not  be  filed 
as  of  right,  but  only  by  leave  of  Court, 
upon  sufficient  cause  stiown.  See  Eager 
V.  Price,  2  Paige,  333;  Lawren>'e  v.  Bol- 
ton, 3  Paige,  294;  Dias  v.  Merle,  4  Paige, 
259;  Winn  v.  Albert,  2  Md.  Ch.  Dec.  42. 
Such  was  the  practice  in  New  York,  in  re- 
lation to  injunction  bills  at  least.  Eager 
V.  Price;  Lawrence  v.  Bolton,  vbi  supra. 
And  it  is  said  to  be  most  safe  to  applv  for 
leave  in  all  cases.  1  ti' ff.  Ch.  Pr.'403; 
see  Webster  v.  Hitchcock,  11  Jlich.  56. 
In  Barriclo  v.  Trenton  M\it.  Life  and  Fire 
Ins.  Co.,  2  Beasluy  (N.  J  ),  154,  159,  the 
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Chancellor  said,  ''  The  objection  that  the 
bill  was  filed  without  the  authority  of 
the  Court  is  not  matter  of  demurrer, 
though  the  bill  upon  that  ground  may,  in 
the  discretion  of  the  Court,  be  d  smissed." 
"  The  filing  of  a  supplemental  bill,"  saj's 
Mr.  .Justice  Story,  "is  not  always  a  mat- 
ter of  course,  but  sometimes  special  leave 
must  be  asked  of  the  Court,  as  for  exam- 
ple, when  it  seeks  to  change  the  original 
structure  of  the  bill,  and  to  introduce  a 
new  and  difterent  case."  Story  Lq.  PI. 
§  333;  Coldough  i'.  Evans,  4  Siui.  76; 
Jones  V.  Jones.  3  Atk.  110;  Crompton  v. 
Wombwell,  4  Sim.  628;  Jenkins  v.  Kl- 
dredge,  3  Story,  300.  The  Court  will  some- 
times ex  mero  nwiu  direct  a  supplemental 
bill  to  be  filed,  if,  up  m  the  hearing,  the 
justice  of  the  case,  in  its  ow-n  opinion,  re- 
quires it  to  be  done.  Mutter  v  Chauvel, 
5  Russ.  42;  see  Wood  v.  Mann,  2  Sumner, 
316;  Veazie  v.  Williams,  3  Story,  54,  67. 

On  an  ex  parte  application  for  leave  to 
file  a  supplemental  bill,  the  Court  exam- 
ines the  question  so  far  as  to  see  that  the 
privilege  is  not  abused  for  the  purposes  of 
delay  and  vexation  to  the  defendant. 
Eai^er  v.  Price,  2  Paige,  333.  In  a  doubt- 
ful case  the  Court  may  direct  notice  to  be 
given  of  the  application  to  the  parties  who 
have  appeared.  ICager  v.  Price,  supra; 
Winn  V.  Albert,  2  Md  Ch.  Dec.  42.  The 
application  may  be  made  either  by  motion 
or  petition.  A  bill  of  this  nature  ought 
to  be  filed  as  soon  as  the  new  matter 
sought  to  be  inserted  therein  is  discovered. 
And  if  the  partj-  proceeds  to  a  decree  af- 
ter the  discovery  of  the  facts  upon  which 
the  new  claim  is  founded.  I.e  will  not 
be  permitted  after wartls  f)  file  a  supjde- 
mental  bill  in  the  nature  of  a  bill  of  re- 
view, founded  on  such  tacts.  Pendl-ton 
V.  Fav,  3  Paige,  204;  Story  Eq.  Pi. 
§  338,'a. 

8  See  Pedrick  v.  White,  1  Met.  76; 
Pinch  V.  Anthony,  10  Allen,  477. 
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stating  it  to  the  Court,  and  should  not  have  waited  to  do  so  till  he 
put  in  his  answer  to  the  supplemental  bill.^ 

AYhat  has  been  stated  concerning  the  former  practice  will  be 
sufficient  to  make  the  new  enactments  and  orders  intelligible.  In 
the  first  place  we  have  seen  how,  upon  an  abatement  taking  place, 
the  present  practice  provides' for  an  order  to  revive  being  obtained. 
There  is  no  doubt  that  this  section  ^  will  apply  in  all  cases  when, 
under  the  former  practice,  a  simple  bill  of  revivor  was  the  proper 
course ;  but  the  section  goes  further  than  this,  and  applies  in 
tenns  to  cases  where  the  suit  has  become  defective  by  reason  of 
"  some  change  or  transmission  of  intei'est  and  liability  :"  and  it  also 
provides,  not  only  for  an  order  to  revive,  but  also  for  the  "  order 
to  the  efiect  of  the  usual  supplemental  decree."  There  were 
for  some  time  doubts  whether  a  supplemental  order  under  this 
section  could  be  obtained  before  decree,  but  it  has  been  decided 
that  it  can  ;  ^  and  it  would  seem,  therefore,  that  this  section 
will  apply  to  all  cases  when,  under  the  former  practice,  upon  a 
transmission  of  interest  or  liability,  a  simple  supplemental  bill 
could  have  been  filed,  and  the  plaintifi"  was  thereby  entitled  to  the 
benefit  of  the  proceedings  already  taken  jilace,*  whether  the  defect 
occur  before  or  after  decree.  Thus  the  section  will  apply,  and  an 
order  to  the  efiect  of  the  usual  supplemental  decree  will  be 
obtained,  on  the  bii'th  of  a  child,  who  is  a  member  of  a  class  bene- 
ficially interested.^ 

The  common  order  to  re\dve  and  carry  on  the  proceedings  may 


1  See  Dixon  v.  Wyatt,  4  Mad.  392; 
Pednck  v.  White,  1  ilet.  76.  So  an  ob- 
jection to  a  supplemental  bill  in  Equity,  on 
the  ground  thai;  it  seeks  to  maintain  the 
suit  upon  facts  -which  have  occurred  since 
the  filinc;  of  the  original  bill,  is  waived  bj' 
omitting  to  demur  to  it  upon  that  ground, 
and  consenting  to  go  into  a  full  hearing 
before  a  Mnster  upon  the  merits  of  the 
ca^e  as  set  forth  in  the  origimil  and  sup- 
plemental bill.  Pinch  v.  Anthony,  10 
Allen,  470;  see  Pingree  i;.  Coffin,  12  Grav, 
288,323;  Story  Eq.  PI.  §  5i8  and  note; 
Underbill  v.  Van  (Jortlandt,  2  John.  Ch. 
369. 

2  15  &  16  Vic.  c.  86,  §  52.  The  order 
made  under  this  section  is  usually  called 
the  "  common  order." 

3  Lash  V.  Miller,  4  De  G.,  M.  &  G.  841 ; 
Picklbrd  v.  Brown,  1  Kay  &  J.  643;  Hall 
V.  Olive,  20  Beav.  575. 

4  Martin  v.  Iladlow,  9  Hare  Ap.  52, 
■where  an  order  to  revive  and  carry  on  the 
proceed  ngs  was  made  in  an  administra- 
tion suit.  In  the  case  of  Tate  v.  Leithi^ad, 
9  Hare,  51,  when  more  than  the  usual 
supplemental  decree  was  required,  leave 
was  given  to  file  a  supplemental  claim. 


5  Fullerton  v.  Martin,  1  Drew.  -238; 
Pickford  v.  Brown,  ubi  supra;  Phippen 
V.  Brown,  1  Jur.  N.  S.  698,  V.  C.  W.; 
Jebb  V.  Tugwell,  20  Beav.  461.  For  form 
of  order  see  Seton,  1166,  No.  9;  but  see 
Garrett  v.  Lancetield,  11  W.  R.  869,  V. 
O.K.;  see  also  Levland  i".  Levland,  10 
W.  R.  149,  V.  C.  K."  An  inquiry,  whether 
the  .proceedings  were  beneficial  to  the 
infant,  is  not  necessarv.  Notlev  i}-  Palmer, 
1  Jur.  N.  S.  221,  3  W.  R.  20f,  V.  C.  K.; 
Barrett  v.  White,  1  Jur.  N.  S.  526,  V. 
C.  K. ;  Kobinson  v.  Frampton,  1  W.  N. 
328;  12  Jur.  N.  S.  933,  V.  0.  K. ;  though 
such  an  inquiry  inav  be  directed.  Brook- 
field  V.  Bradley,  Seton,  1170.  The  order 
was  made  in  Granwell  v.  Garner,  L.  R.  8 
Eq.  355,  prefaced  by  the  recital:  "It  ap- 
pearing to  be  for  the  infants'  benefit  that 
they  should  be  bound  b}-  the  decree." 
If  any  step  has  been  taken  after  the  ab.ite- 
ment,  the  Court,  on  being  satisfied  that  it 
is  beneficial  for  the  infant,  may,  on  making 
the  order  for  service,  direct  "the  inlant  to 
be  bound.  Jebb  v.  Tugwell,  20  Beav.  461; 
see  also  Freeman  v.  Whitbread,  12  W.  R. 
619,  V.  C.  K. 
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also  be  obtained,  when  the  suit  abates,  or  becomes  defective,  by 
the  bankruptcy  of  the  plaintiff^  or  defendant ;  "^  where  a  new 
assignee  has  been  appointed ;  ^  where  a  sole  plaintift"  has  been 
found  lunatic ;  *  where  a  defendant  has  become  lunatic ;  ^  and 
where  a  new  committee  of  a  lunatic  defendant  has  been  ap- 
jiointed.®  A  similar  order  may  also  be  obtained  against  the  trustee 
of  a  settlement  of  the  interest  of  a  female  plaintift^  or  defendant ;  * 
and,  generally,  in  the  case  of  an  assignment  J3enc7e/??e  lite? 

The  common  order  to  revive  may  also  be  obtained  where  the 
suit  relates  to  real  estate,  and  the  abatement  is  occasioned  by 
the  death  of  a  sole  plaintiff,  who  has  devised  his  interest ;  ^°  though 
the  Court  at  first  held  otherwise ; "  and  where  the  abatement  or 
change  of  interest  requires  that  the  frame  of  the  suit,  with  respect 
to  parties,  should  be  altered.^'^  The  Coixrt,  however,  refused  to 
make  the  common  order  against  the  curator  of  one  of  the  plain- 
tiffs who  had  been  convicted,  in  a  foreign  country,  of  felony  ;  al- 
though the  curator,  according  to  the  law  of  the  foreign  country, 
fully  represented  him.^^ 

The  common  order  to  revive  has  been  made  in  the  following 
cases :  On  the  application  of  the  heir-at-law  and  administrator  of 
a  sole  plaintiff,  in  a  foreclosure  suit ;  "  on  the  application  of  the 


Ch.  xxxiii. 

§1- 

Lunacy. 


Assignments 
pendente  lite. 


In  suits  as  to 
real  estate. 


Where  alter- 
ation in  frame 
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1  Jackson  v.  Riga  Railway  Co.,  28 
Beav.  75;  6  Jur.  N.  S.  336;  Macdonald  v. 
Macfarlane,  6  W.  K.  245,  V.  C.  W.;  and 
see  iMostyn  v.  Emmanuel,  5  N.  K.  464, 
V.  C.  W. ;  but  see  Maw  v.  Pearson,  12 
W.  R.  701,  M.  R..  wliere  the  Court  re- 
fused to  make  the  order  at  the  instance  of 
the  dt-feiidant  after  decree,  though  the 
assignees  declined  to  proceed. 

2  Lash  V.  Miller,  4  De  G.,  M.  &  G.  841; 
1  Jur.  N.  S.  457;  Cochrane  v.  Phillips,  3 
W.  R.  461,  V.  C.  S.;  Cross  v.  Thomas, 
16  Beav.  592;  17  Jur.  336;  Kitchen  v. 
Himble,  8  Jur.  N.  S.  588;  10  W.  R.  686, 
V.  C.  W.;  Joberiis  v..  Couch,  Seton,,1166; 
and  see  ib.  1170.  Such  an  order  was  made 
in  the  case  of  a  deed  of  inspectorship: 
Croskey  v.  European  &  American  Steam 
Co.,  1  W.  N.  23,  70,  V.  0.  W.;  or  a  deed 
of  assignment.  Overman  v.  Overman,  1 
W.  N.  142;  12  Jur.  N.  S.  326,  M.  B. 
Where  the  ns.'-ignets  have  beeti  brought 
before  the  Court,  the  bankrupt  should  not 
be  served  with  any  further  proceedings 
in  the  cnuse.  Robertson  v.  Soutiigate,  5 
Hare,  223 ;  Stahlschmidt  v.  Lett,  5  Hare, 
595;  11  Jur.  885. 

3  Gordon  v.  Jesson,  16  Beav.  440. 

*  Dangar  v.  Stewart,  9  W.  R.  266,  V. 
C  K 

6  Bryan  V.  Twigg,  3  Eq.  Rep  62,  V.  C. 
K.;  3  W.  R.  42. 

6  Thewlis  v.  Farrar,  Seton,  1166,  No.  8. 

'  Atkinson  V.  Parker,  2  De  G  ,  M.  & 
G.  221;  16  Jur.  1005. 


8  Noble  V  Stow  (No.  2),  30  Beav.  512; 
8  Jur.  N.  S.  147. 

9  James  v.  Harding,  3  W.  R.  474,  V. 
C.  W.;  Wastall  v.  Leslie,  Seton,^  1170; 
Freeman  v.  Penningto!i,  3  De  G.,  F.  &  J. 
295;  Williamson  v.  Jefferys,  12  W.  R. 
403,  V.  C.  W.;  Brandon  ^.'Brandon,  3  N. 
R.  287,  V.  C.  K.;  but  see  Greenhalgh  v. 
Rumney,  5  M.  R.  463,  V.  C.  W.  It  is  not, 
however,  generalh'  necessary  to  bring  an 
assignee  pf7ide'nte  lite  before  the  Court. 
Hea  ante,  2HI ;  and  post,  1516. 

w  Eyre  v.  Brett,  13  W.  R.  732,  M.  R. ; 
ib.  763,  L.  JJ.;  34  Beav.  441;  and  see 
Jackson  v.  AVard,  1  Gitf.  30;  5  Jur.  N.  S. 
782;  Gilbert  v.  Tomlinson,  6  Jur.  N.  S. 
532;  8  W:  R.  467,  V.  C.  S. 

11  Watson  V.  Lovedav,  8  W.  R.  386,  V. 
C.  W.;  Dendv  v.  Dendv,  5  W.  R.  221, 
V.  C.  W.;  Williams  v.  Williams,  9  W. 
R.  296,  V.  C.  K.;  Brooke  v.  Brooke,  9 
W.  R.  804,  V.  C.  K. ;  Laurie  v.  Crush,  32 
Beav.  117;  9  Jur.  N.  S.  4.=)3,  M.  R. 

12  Jervoise  v.  Clark,  2  W.  R.  337,  V.  C. 
K.;  Johnson  v.  Hammersley,  24  Beav. 
498;  see  Greenhalgh  v.  Rumney,  5  N.  R. 
463,  V.  C.  W. ;  see,  however,  Hall  v. 
Clive,  20  Beav.  575;  Pedder  v.  Redder,  5 
Jur.  N.  S.  1145,  M.  R. 

13  Grillon  V.  Rotch,  1  Dr.  &  Sm.  621; 
and  .see  Stable  v.  Winter,  3  W.  R.  580, 
M.  R. 

14  Ward  V.  Shakeshaft,  1  Dr.  &  Sm.  607 ; 
Fane  v.  Richards,  11  W.  R.  524,  M.  R. 
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Fomi  of  order 
against  per- 
sonal repre- 
sentatives of 
accounting 
party. 

Wlien  an 
order  cannot 
be  made,  sup- 
plemental bill 
must  be  filed. 


Order  to 
revive  may  be 
made  after 
the  lapse  of  a 
long  period. 


personal  representative,^  or  devisee,^  of  a  sole  plaintiiF;  on  the 
application  of  the  surviving  plaintiffs,  where  the  suit  abated  by 
the  death  of  one  of  several  co-plaintiffs ;  ^  on  the  application  of  a 
plaintiff  against  a  co-plaintiff,  on  whom  a  new  interest  had  de- 
volved ;  *  on  the  application  of  the  plaintiff  against  a  co-executor 
who  proved  the  will  subsequent  to  the  institution  of  the  suit ;  ^  and 
against  a  co-plaintiff  who  had  executed  an  inspectorship  deed®;  on 
the  application  of  one  of  several  co-tenants,  who  had  obtained  an 
order  for  liberty  to  attend  the  proceedings,  in  a  suit  which  had 
abated  by  the  death  of  the  sole  plaintiff,  his  co-tenant ;  "^  and  on 
application  of  the  plaintiff  against  the  devisee ;  ^  and  against  the 
personal  representative  of  a  defendant.^  Where  a  married  woman, 
who  had  obtained  a  protection  order  ^°  was  made  a  defendant,  as 
a  fetne  sole,  and  the  protection  order  was  afterwards  discharged, 
the  usual  order  to  revive  and  carry  on  the  proceedings  against  her 
and  her  husband,  was  made,  on  motion.^^ 

When  the  order  of  revivor  is  made  against  the  personal  repre- 
sentative of  an  accounting  party,  the  usual  accounts  of  the  estate 
of  the  deceased  will,  if  required,  be  ordered  to  be  taken,  if  they 
do  not  admit  assets.^^ 

In  those  cases  where  the  Court  will  not  make  the  order  to 
revive  and  carry  on  the  proceedings  on  an  ex  parte  application  by 
motion  or  petition,  a  supplemental  bill  must  be  filed,  by  and 
against  th*e  persons  by  and  against  whom  the  proceedings  are 
soiight  to  be  carried  on.^^ 

An  order  of  revivor  may  be  made  after  the  lapse  of  a  long 
period,  and  such  an  order  was  made  against  the  defendant's  repre- 
sentatives ten  years  after  a  demurrer  was  allowed  with  leave  to 


1  Morritt  v.  Walton,  2  W.  R.  544,  Y. 
C.  K.;  Flockton  v.  Slee,  5  .Jur.  N.  S. 
422;  7  W.  R.  393,  M.  R.,  and  Pindar  v. 
Pindar,  there  cited;  Seton,  1169;  Eyre  v. 
Brett,  13  W.  R.  732,  M.  R.;  but  see 
Townend  v.  Toker,  14  W.  K.  300,  M.  R. 

2  Jackson  v.  Ward,  1  Giflf.  30;  5  Jur. 
N.  S.  762;  Gilbert  v.  Tomlinson,  6  Jur. 
N.  S.  532;  8  W.  R.  467,  V.  C.  S. ;  Evre 
V.  Brett,  13  W.  R.  734,  M.  R. ;  but  see 
Townend  v.  Toker,  14  AV.  R.  300,  iM.  R.; 
Bedford  v.  Bedford,  1  W.  N.  121,  M.  R.; 
Colyer  r.  Colyer,  L.  R.  1  Ch.  Ap.  482. 

3  Hall  V.  Olive,  20  Beav.  575;  Smith  v. 
Horsfall,  24  Beav.  331;  Ure  v.  Lord,  2 
Dr.  &  Sm.  363;  10  Jur.  N.  S.  1042;  but 
see  Hinde  v.  Morton,  2  H.  &  M.  368. 

4  Foster  v.  Bonner,  33  L.  J.  Oh.  384, 
V.  0.  K. 

5  Haldane  v.  Eckford,  1  W.  N.  50;  14 
W.  R.  306,  328,  V.  C.  W. 

6  Croskey  v.  European  &  American 
Steam  Co.,  1  W.  N.  70,  V.  0.  W. 

7  Dobson  V.  Faithwaite,  10  W.  R.  183, 


L.  JJ.;  reversing  S.  C.  30  Beav.  228;  8 
Jur.  N.  S.  26. 

s  Lowe  V.  Watson,  1  Sm.  &  G.  123; 
Earl  Durham  v.  Legard,  34  Beav.  442. 

9  M:irtin  v.  Hadlow,  16  Jur.  964;  9 
Hare  Ap.  52;  Petre  v.  Petre,  1  "W.  R. 
362,  V.  C.  K. ;  Martin  v.  Purnell,  3 
W.  R.  395,  L.  JJ.  This  order  will  not  be 
made  again.st  executors  until  they  have 
proved.  Jovce  v.  Rawlins,  1  W.  N.  162; 
12  W.  R.  785,  M.  R. 
w  Under  20  &  21  Vic.  c.  85;  ante,  p.  87. 

11  Rud^e  c.  Weedon,  4  De  G.  &  J.  216; 
15  Jur.  N.  S.  723;  ib.  380,  V.  0.  K. 

12  Edwards  v.  Batley,  19  Beav.  457; 
Cartwright  v.  Shepheard,  20  Beav.  122; 
overruling  Tate  v.  Leithead,  9  Hare  Ap. 
51;  S.  C.  noni.  Yate  v.  Lighthead,  16  Jur. 
964. 

13  Dendy  v.  Dendv,  5  W\  R.  221,  V.  0. 
W. ;  Williams  v.  AVilliiims,  9  AV.  R.  296, 
V.  C.  K. ;  Brooke  v.  Brooke,  9  \V.  R. 
804,  V.  0.  K. ;  Guillon  v.  Rotch,  1  Dr.  & 
Sm.  621;  Greenbalgh  v.  Rumney,  5  N. 
E.  463,  V.  0.  W. 


ABATEMENT. 


1527 


amend  ;  ^  but  after  a  lapse  of  more  than  twenty  years,  and  where 
all  the  parties  to  the  original  suit  were  dead,  the  order  was 
refused ;  "^  and  the  right  to  such  an  order  is  not,  it  seems,  barred 
by  the  lapse  of  time,  but  it  is  in  the  discretion  of  the  Court.^ 

In  some  cases,  where  the  suit  abates  by  the  death  of  a  party 
who  has  no  legal  personal  representative,  the  Court  will  either 
appoint  some  one  to  represent  the  estate  of  such  party ;  ■*  or  will 
allow  the  suit  to  proceed  in  the  absence  of  any  such  representative. 
In  the  latter  case  no  order  of  revivor  is  necessary  ;  in  the  former, 
the  suit  must  be  revived  in  the  usual  way,  against  the  person 
appointed  to  rej^resent  the  estate  of  the  deceased  party .^  The 
cases  in  which  the  Court  will  dispense  with  the  personal  repre- 
sentative of  a  deceased  party,  or  appoint  some  one  to  represent 
his  estate,  are  the  same  as  those  in  which  it  would  have  made  a 
similar  order,  if  the  suit  had  been  instituted  after  the  death  of  the 
party,  and  have  been  before  fully  considered.^  Where  one  of 
several  plaintiffs,  claiming  as  next  of  kin,  died  before  decree,  with- 
out any  legal  personal  representative,  the  Court  ordered  the  suit 
to  be  revived,  at  the  instance  of  the  surviving  plaintiffs,  against  the 
same  defendants ;  and  did  not  require  any  representative  of  the 
deceased  plaintiff  to  be  appointed  ;  "^  but  where  one  of  three  plain- 
tiffs, suing  as  residuary  legatees,  died  before  decree,  no  order  to 
revive  was  held  to  be  necessary.^ 

The  party  obtaining  the  order  to  revive  may,  if  a  resident  out 
of  the  jurisdiction,  be  ordered  to  give  security  for  costs.^ 

The  Court  will  not,  in  general,  permit  a  suit  to  be  revived,  for 
the  purpose  of  deciding  the  question  of  costs  only ;  ^°  the  general 
rule  being,  that  if  a  party  dies  before  taxation  of  costs,  there  can 
be  no  revivor,  in  respect  of  costs  only,  against  his  personal  repre- 
sentative."    This  rule  does  not,  of  course,  apply  where  any  thing 


Cii.XXXIIl. 

§1- 


Where  no 
representa- 
tive of  a 
deceased 
party. 


Party  reviv- 
ing must 
give  security 
for  costs,  if 
ex  jur. 

Revivors  for 
costs,  not 
usually 
allowed. 


1  Decks  V.  Stanhope,  1  Jur.  N.  S.  413, 
V.  C.  K. 

2  Bland  v.  Davison,  21  Beav.  312. 

8  Alsop  V.  Bell,  24  Beav.  451;  Peer  v. 
Cookerow,  2  Beasley  (N.  J.),  136;  post, 
1542,  note. 

4  Under  15  &  16  Vic.  86,  §  44;  ante, 
pp.  201,  1514. 

6  Bliss  V.  Putnam,  29  Beav.  20;  and 
see  Seton,  1178-1181. 

6  Ante,  pp.  200-202;  and  see  Levcester 
r.  Norris,  10  Jur.  N.  S.  1173;  IIW.  R. 
201,  V.  C.  K.,  wliere  the  estate  being  in- 
solvent, the  persouiil  representatives  of  a 
deceased  plain' iff,  who  had  been  bene- 
ficiallv  interested,  were  dispensed  with. 

7  Ure  V.  Lord,  2  Dr.  &  Sni.  263;  10  Jur. 
N.  S.  1042;  and  see  Smith  v.  Ilorsfall,  24 
Beav.  331;  Levcester  v.  Norris,  10  Jur  N. 
S.  1173;  13  W'.  R.  201,  V.  C.  K. ;  but  see 
Hinde  v.  Morton,  2  H.  &  M   368. 

8  Hinde  v.  Morton,  2  U.  &  M.  368. 


9  Jackson  v.  Davenport,  29  Beav.  212; 
7  Jur.  N.  S.  1224. 

10  Ld.  Red.  202:  Gilb.  For.  Rom.  181;. 
but  see  Ridi^ely  v.  Bond,  18  Md.  433. 

11  Morgan  v.  Scudamore,  2  Ves.  J.  313, 
316;  Andrews  v.  Lockwood,  15  Sim.  153, 
156;  10  Jur.  277;  but  see  S.  C.  2  Phil. 
398;  11  Jur.  956;  Bowj-er  v.  Beamish,  2 
Jo.  &  Lat.  228;  Malins  v.  Greenway,  7 
Hare,  391;  Robertson  v.  Southgate,  7 
Hare,  109;  13  Jur.  533;  Umplebv  v. 
Waveney  Valley  Railway  Co  ,  1  J.  &  H. 
254;  Besinies  on  Costs,  131;  Jlor^an  & 
Davev,  384  et  seq.  ;  Travis  v.  Waters,  1 
Jolin.'Ch.  85;  see  Story  Kq.  PI.  §  371.  If 
the  whole  grouml  of  the  suit  has  been 
removed  l)v  the  death  of  the  [ilaiiitiff,  the 
Court  will  not  hear  an  argument  merely 
to  determine  the  question  of  costs.  John- 
son V.  Thomas,  2  Paige,  377.  The  prin- 
ciple of  the  rule,  that  where  a  party  dies 
there  can  be  no  revivor  for  costs,  is,  that 
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Permitted, 
where  there  is 
any  thing 
remaining  to 
be  performed ; 
or  where  the 
costs  have 
been  actually 
taxed; 


or  where  tax- 
ation has 
been  post- 
poned by 
arrangement. 


No  difference 
whether 
abatement 
occurs  by 
death  of  party 
to  pay,  or  of 
partv  to 
receive  costs. 


Exceptions, 
where  costs  to 
be  paid  out 
of  the  estate 
or  fund. 


else  is  directed  by  the  decree,  which  remains  unexecuted.  "  If,  by 
the  decree,"  says  Lord  Chief  Baron  Gilbert,  "  the  party  is  to  pay 
a  sura  of  money,  or  if  a  duty  is  decreed,  if  he  is  to  deliver  over  a 
bond,  or  deed,  or  writings,  or  if  any  thing  is  annexed  to  the  decree 
besides  costs,  the  suit  may  be  revived."  ^ 

The  rule  applies  only  to  costs  which  remain  untaxed,  at  the 
time  when  the  abatement  takes  place.  Where  the  costs  have 
been  actually  taxed,  and  the  Master's  certificate  signed,  there  may 
be  a  revivor  for  them  ;^  because  when  taxed,  they  become  a  judg- 
ment debt;  and  as  at  Law  a  judgment  may  be  revived,  so  it  may 
in  Equity.^  And  where  the  plaintiff's  solicitor,  at  the  request  of 
the  defendant's  solicitor,  had  agreed  to  postpone  the  taxation  of 
costs,  decreed  to  be  paid  to  the  plaintiff,  on  an  undertaking  that 
the  plaintiff  should  not  be  prejudiced  thereby,  and  the  plaintiff 
died  after  the  costs  wei'e  taxed,  but  before  the  Master's  certificate 
had  been  signed,  his  representatives  were  allowed  to  revive  the 
suit;  upon  the  ground  that  the  undertaking,  amounted  to  an 
agreement  that  the  suit  should  be  revived.*  But  the  circumstances 
of  the  case  were  very  special,  and  cannot  be  considered  as  impugn- 
ing the  general  rule. 

A  distinction  has  been  attempted  to  be  made,  between  an  abate- 
ment by  the  death  of  the  party  to  pay  the  costs,  and  an  abatement 
by  the  death  of  the  party  to  receive  them;  holding,  in  the  latter 
case,  that  there  may  be  a  revivor  for  costs ;  ^  but,  in  Jopp  v. 
Geering^  Sir  John  Leach  V.  C.  held,  on  demuiTcr,  that  if  the 
defendant  dies  before  the  costs  of  a  bill  dismissed  are  taxed,  a  bill 
of  revivor  by  his  representatives  for  costs  cannot  be  sustained. 

The  only  exceptions  to  the  general  rule  above  laid  down,  that 
there  can  be  no  revivor  for  costs  only,  which  have  not  been  taxed 
before  the  abatement  happened,  are :  where  they  are  directed  to 
be  paid  out  of  a  particular  estate  or  fund ;  "^  or  are  decreed  against 
an  executor,  out  of  assets :  ^  in  which  cases,  they  are  considered  as 


the  right  to  receive  costs,  or  the  liability 
to  pay  them,  dies  with  the  person.  This 
principle  does  not  apply  to  the  case  of 
bankruptcy.  Ellison  v.  Sharp,  L.  R.  2 
Ch.  Ap.  355;  Farrall  v.  Davenport,  L.  R. 
3  Eq.  473.  A  bill  of  revivor  cannot 
properly  be  brought  upon  a  bill  of  dis- 
covery raerel}',  after  the  answer  is  put  in 
and  the  discovery  is  made;  for  in  such  a 
case  the  entire  object  of  the  suit  has  been 
obtained;  and  the  plaintiff  can  have  no 
motive  for  reviving  it;  and  the  other  party 
has  no  interest  in  reviving  it.  Story  Eq. 
PI.  §  371,  a;  Horseburg  v.  Baker,  1  Peters, 
232,  236.  A  bill  of  revivor  will  not  lie  to 
revive  a  motion.  Hendrig  v.  Clay,  2  A. 
K.  Marsh.  464. 
1  Gilb.  For.  Rom.  181;  Johnson  u.  Peck, 


2  Ves.  S.  465;  see  Ridgely  v.  Bond,  8  Md. 
433. 

2  Lowten  v.  Corp.  of  Colchester,  2  Mer. 
113,  114;  Beames  on  Costs,  132,  and  cases 
cited;  ib.  n.  (c);  Story  Eq.  PI.  §  371. 

3  Lowten  v.  Corp.  of  Colchester,  2  Mer. 
113,  114;  Edgill  v.  Brown.  1  Dick.  62; 
Blower  v.  Morrets,  3  Atk.  772;  Loader  v. 
Price,  2  Fowler's  Ex.  Pr.  309. 

4  Tucker  v.  Wilkins,  7  Sim.  349. 

5  Beames  on  Costs,  133 ;  and  see  Mor- 
gan -0.  Scudamore,  2  Ves.  J.  313;  3  Ves. 
195. 

6  5  Mad.  375. 

7  Blower  v.  Morrets,  3  Atk.  772;  Kemp 
V.  Mackrell,  3  Atk.  812;  2  Ves.  S.  580; 
Johnson  v.  Leake,  cited  3  Atk.  773; 
Jenour  v.  Jenour,  10  Ves.  562,  572. 

3  Beames  on  Costs,  132. 
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a  charge  or  lien  upon  the  estate,  and  not  upon  the  person,  and,  Cn.  XXXIII. 
therefore,  do  not   come  within  the  principle  of  Courts  of  Law,   ^  _  _ ' 

(on  analogy  to  which  the  rule  is  founded),  that  "  actio  personalis 
moritur  cum  personar  ^  The  fact  that  the  bill  prays  specifically 
for  costs,  does  not  take  the  case  out  of  the  general  rule.^ 

Where  one  of  several  defendants,  against  whom  the  bill  had  Where  one  of 
been  dismissed  with  costs,  to  be  taxed  and-  paid  by  the  plaintiff,  fendants. " 
died,  it  was  held  that  the  survivors  were  entitled  to  proceed  with  fRai"stwi'ora 

.  .,  T  .,  ...  ,    bill  dismissed 

the  taxation,  without  reviving  the  suit,  where  the  surviving  and  with  costs, 
deceased   defendants  had  carried  in  a  joint  bill  of  costs  ;  ^    but  '^'^^" 
where  the  deceased    defendant    appeared  separately,  the   Court 
refused  to  direct  the  taxation  to  proceed  without  a  revivor.* 

After  service  of  an  order  under  this  section,  if  the  defendant  do 
not  appear  it  is  not  necessary  for  the  plaintiff  to  enter  an  appear- 
ance for  him,  but  the  suit  may  proceed  in  his  absence/ 

If  the  defect  be  one  which  cannot  be  cured  by  an  order  under 
the  52d  section,  it  will  be  necessary  either  that  a  bill  of  su])ple- 
ment  under  the  old  practice  should  be  filed,  or  that  resort  should 
be  had  to  the  remedy  given  by  another  section  of  the  statute 
which  will  be  next  considered. 

By  section  53  of  the  15  &  16  Vict.  c.  86,  it  is  enacted,  that  "It 
shall  not  be  necessary  to  exhibit  any  supplemental  bill  in  the  said 
Court  for  the  purpose  only  of  stating  or  putting  in  issue  facts  or 
circumstances  which  may  have  occurred  after  the  institution  of 
any  suit ;  but  such  facts  or  circumstances  may  be  introduced  by 
way  of  amendment  into  the  original  bill  of  complaint  in  the  suit, 
if  the  cause  is  otherwise  in  such  a  state  as  to  allow  of  an  amend- 
ment being  made  in  the  bill,  and  if  not  the  plaintiff  shall  be  at 
liberty  to  state  such  facts  or  circumstances  on  the  record  in  such 
manner  and  subject  to  such  rules  and  regulations  with  respect  to 
the  proof  thereof,  and  the  affording  the  defendant  leave  and 
opportunity  of  answering  and  meeting  the  same,  as  shall  in  that 
behalf  be  prescribed." 

To  carry  out  this  section  of  the  statute  it  is  provided  by  order.  Mode  of 
that,  where  there  is  some  defect  or  omission  in  the  statements  of  defects  iu^ 
the  original  bill,  or  facts  or  circumstances  have  occurred  after  the  statements  of 

\  ^    ,  .,.,..  .    ,  111      bill,  where 

institution  01  the  suit,  which  it  is  material  to  state  on  the  plead-  amendment 

ings,  and  the  suit  is  not  in  such  a  state  as  to  allow  of  amendment,  "*^^  possible. 

the  plaintiff  may,  at  any  time  before  decree,^  file,  at  the  Record  ^>'  ^^'[^t^'j^. 

and  Writ  Clerks'  office,  a  written  statement  to  be  annexed  to  the  ment  before 
bill,  by  which  such  defect  or  omission  is  rectified,  or  such  new 

1  Broom's  Maxims,  869  tt  seq.  13  Jur.  533;  Malins  v.  Green  way,  7  Hare, 

2  Umplebv  ?.'.  Waveney  Valley  Railway        391. 
Co.,  1  J.  &  H  254.  5  Ward  v.  Cartwright,  10  Hare  Ap.  73. 

8  Hunter  r.  Daniel,  7  Hare,  281.  6  Commerell  v.   Hall,  2   Drew.  194;    S. 

*  Robertson  v.  Southgate,  7  Hare,  109;       C.  noin.  Commerell  v.  Bell,  18  Jur.  141. 
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facts  or  circumstances  put  in  issue ;  and  such  proceedings  by  way 
of  answer,  evidence,  and  otherwise,  may  be  had  and  taken  upon 
the  statement  so  filed,  as  if  the  same  Avere  embodied  in  a  supple- 
mental bill ;  but  the  Court  may  make  any  order  which  it  thinks  fit 
for  accelerating  the  proceedings  therein,  in  any  manner  which  may 
apjiear  just  and  practicable.-' 

After  decree,  such  order  can  only  be  effected  by  filing  a  supple- 
mental bill ;  ^  and  inasmuch  as,  before  decree,  the  bill  may,  in 
almost  all  cases,  be  amended,  a  supplemental  statement  is  very 
rarely  filed.^ 

A  supplemental  statement  is  only  available  for  the  purpose  of 
stating  new  facts  between  the  same  parties ;  and  cannot  be  used 
for  the  purpose  of  adding  parties.* 

A  defendant,  although  he  have  the  conduct  of  the  suit,  cannot 
file  a  supplemental  statement  ;^  nor  will  the  Court,  on  the  applica- 
tion of  the  defendant,  order  the  plaintiff  to  file  a  supplemental 
statement.® 

It  was  a  rule  of  the  Court,  before  the  enactment  of  the  53d  sec- 
tion, that  matters  which  occurred  after  the  institution  of  the  suit 
could  not  be  introduced  by  amendment;  the  earlier  part  of  this 
section  applies  to  that  rule,  and  enables  such  matters  to  be  inserted 
in  the  bill  by  amendment.''  If  the  bill  cannot  be  amended,  then  a 
su2>plemental  statement   may  be  filed.*     The  latter  part  of  the 


1  15  &  16  Vic.  c.  86,  §  5.3;  Ord.  XXXII. 
2;  ante,  1523,  note. 

2  Commerell  v.  Hall,  2  Drew.  194;  S.  C. 
nom.  Commerell  v.  Bell,  18  .Jur.  141. 

3  For  a  ca.«e  in  which  a  supplemental 
bill  was  held  justifiable,  before  decree,  see 
Goucher  v.  Olavton,  11  .Jur.  N.  S.  462, 
V.  C.  W.;  and  see  Braithwaite's  Pr.  81; 
see  ante,  1515,  note;  post,  1531,  note; 
1532,  note. 

•1  Commerell  I).  Hall,  2  Drew.  194;  S.  C. 
nnm.  Cominen^ll  v.  Bell,  18  Jur.  141; 
Heath  v.  Chapman,  17  .Tur.  570;  1  W. 
R.  344,  V.  C.  K.;  Heath  v.  Lewis,  18 
Beav.  527;  Williams  v.  .Jackson,  5  Jur. 
N.  S.  264;  7  W.  K.  104.  V.  C.  W. ;  Nichol- 
son V.  Gibb,  2  W.  E.  337,  V.  C.  K.;  Webb 
V.  Wardle,  11  Jur.  N.  S.  278,  V.  C.  K. ; 
ante,  1516,  n.  , 

5  Lee  V.  Lee,  9  Hare  Ap.  91 ;  but  he  was 
allowed  to  file  a  supplemental  bill,  see  10 
Hare  Ap.  72;  17  Jur.  272;  S.  C.  nnm. 
Lys  V.  Lee,  4  De  G.,  ^L  &  G.  219;  17  Jur. 
607;  and  see  Berrow  v.  Morris,  10  Beav. 
437.  A  supplemental  bill  maybe  brought 
on  behalf  of  the  defendant  in  the  suit. 
Where  the  matter  is  newly  discovered 
evidence  on  the  part  of  the  defendant 
after  the  cause  is  at  issue,  or  after  puljlica- 
tioii  is  passed,  or  even  after  a  hearing  or 
decree,  the  defendant  may,  by  a  petition 
to  file  a  sup[)lemental  bill,  obtain  relief, 
and  an  order  allowing  him  to  introduce 
the  new  evidence,  either  by  putting  the 


new  matter  at  issue,  or  b}-  enlarging  pub- 
lication, or  bj"  a  rehearing,  as  the  par- 
ticular stage  of  the  cause  at  which  the 
discoverv  is  made  mav  require.  Story 
Eq.  Pl."§  337,  a  ;  Baker  v.  Whiting,  1 
Storv,  2.32,  233. 

6  Langdale  v.  Gill,  1  Sm.  &  G.  24;  16 
Jur.  104. 

7  Tudway  v.  Jones,  1  K.  &  J.  691 ;  see 
Rogers  v.  Solomons,  17  Geo.  598. 

**  Nothing,  which  occurred  prior  to  the 
filing  of  the  original  bill,  ought  to  be  add- 
ed by  way  of  supplement,  unless  the 
state  of  the  cause  is  such  that  an  amend- 
ment can  no  longer  be  obtained;  but 
when  the  original  bill  cannot  properly  be 
amended,  any  new  matter  necessary  to  be 
put  in  issue  can  be  introduced  by  supple- 
mental b  11.  Goodwin  i\  Goodwin,  3  Atk. 
370:  Story  Eq.  PI.  §  333;  Dodge  v. 
Dodge,  29  N.  H.  177;  Veazie  v.  Williams, 
3  Story,  54. 

Where  the  object  is  to  cure  some  defect 
in  the  original  structure  of  the  bill  by 
adding  other  parties,  or  stating  Avhat  ought 
to  have  been  stated  before,  and  ngt  to 
introiluce  matter  arising  since  the  suit,  the 
amendment,  even  after  a  hearing  on  bill, 
answer,  and  proofs,  may,  by  the  practice 
in  New  Hampshire,  be  made  in  the  ordi- 
nary way,  or  by  a  supplemental  bill,  if 
that  apjiear  to  be  more  convenient  and 
ju-^t  to  the  parties.  Clark  v.  Keene,  46 
N.  H.  272;  Dow  v.  Jewell,  18  N.  H.  340, 
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order  is  not,  however,  fi-equently  acted  upon  when  an  abatement  Ch.  xxxiil. 
takes  place,  as  it  has  been  held  that  the  supplemental  statement 
cannot  be  filed  for  the  purpose  of  bringing  forward  new  parties.^ 
The  object  of  such  a  statement  seems  to  be  simply  to  strengthen 
the  case  of  the  plaintilF  by  putting  in  issue  new  matter  with  refer- 
ence to  the  decree  originally  asked  for,  but  it  is  not  a  document  by 
which  the  plaintiff  can  obtain  a  different  decree,  rendered  necessary 
by  subsequent  events,  or  by  which  he  can  bring  before  the  Court 
new  parties. 

In  cases,  therefore,  to  which  the  52d  section  does  not  apply,  and 
when  the  plaintiff  also  requires  new  parties  to  be  brought  before 
the  Court,  so  that  he  cannot  simply  file  a  supplemental  statement, 
he  must  fall  back  upon  the  old  practice  and  file  a  supplemental  bill 
or  claim,  and  obtain  a  decree.  It  will,  therefore,  be  necessary  to 
state  the  former  practice  in  supplemental  bills  of  the  description 
now  to  be  considered.^ 

With  respect  to  the  form  of  a  supplemental  bill  ^  the  49th  Order  Form  of  sup- 

^        .  -^  ^  plemental 

biU. 


359;  Doe  v.  Doe,  37  N.  H.  268;  Bellows  v. 
Stone,  14  N.  H.  175;  Tilton  v.  Tilton,  9 
N.  H.  394. 

If  the  Court,  in  a  proper  ca«e,  has  given 
a  pHrty  leave  to  file  a  supplemental  bill. 
he  will  be  permitted  to  introduce  other 
matters  into  the  supplemental  bill,  which 
might  have  been  incorporated  in  tlie  orig- 
inul  bill  b}'  wav  of  amendment.  Stafford 
V.  Howlett,  1  Paige,  200,  201.  But  a  sup- 
plemental bill  will  not  be  allowed  when 
the  matter  alleged  therein  could  not  under 
any  circumstances  have  been  introduced 
as' an  amendment  to  the  original  bill. 
Clark  V.  Hull,  31  Miss.  (2  George)  520. 

In  Pedrick  v.  Wliite,  1  Metculf,  76,  it 
was  held  that  to  wiirrant  the  filing  of  a 
supplemental  bill,  it  should  be  shown  to 
the  Court,  either,  1st,  That  the  matter, 
relied  upon  as  supplemental,  arose  after 
the  original  suit  was  commenced;  or,  2d, 
That  the  fncts  relied  upon,  first  came  to 
the  plaintiflTs  knowledge,  or  were  mule 
known  to  him  in  such  a  manner,  that  he 
could  avail  himself  of  them,  after  tlie 
cause  had  passed  the  stage  in  wliich  he 
might  have  had  leave  to  amend;  or,  3d, 
That  the  plaintiff  has  been  prevented, 
through  inadvertence,  misapprehension, 
&c.,  of  himself,  agents,  or  his  counsel,  or 
other  cause  satisfactorily  shown,  from 
availing  himself  of  the  proposed  matter  of 
his  supplemental  bill,  at  an  earlier  stage 
of  the  cause.  See  Candler  v.  Petit,  1 
P.-iige,  168;  Stafford*'.  Howlett,  1  Paise, 
201;  Welf.  Eq.  PI.  188;  Walker  v.  Gil- 
bert, 7  Sm.  &  M.  456.  It  was  held  in 
Barriclo  v.  The  Trenton  Mut.  Life  and 
Fire  Ins.  Co.,  2  Beasley  (N.  J.),  154,  that 
matters,  which  are  known  to  the  plaintiff 
before  the  decree  in  the  original  suit  will 
not  support  a  supplemental  bill;  nor  will 
matters  which  have  arisen  since,  if  they 


are  mereh'  cumulative  evidence  of  the 
charges  in  the  original  bill.  See  Story 
Eq.  PI.  §§  328,  332,  3.37;  Mit.  Eq.  PI.  by 
Jeremv,  61. 

1  Heath  ».  Lewis,  18  Beav.  527;  Com- 
merell  v.  Bell,  18  Jur.  141.  Neither  can  a 
supplemental  statement  be  fi!ed  after  de- 
cree.    Commerell  v.  Bell,  siiprn. 

2  Dixon  V.  Wyatt,  4  Mad.  495. 

8  A  supplemental  bill  in  form  is  like  an 
original  bill,  except  that  it  prays  to  have 
the  benefit  of  the  proceedings  in  the  orig- 
inal suit,  and  to  be  taken  as  supplemental 
thereto.  It  should  be  signed  by  counsel, 
and  filed  and  served  in  the  same  manner 
as  an  original  bill.  A  supplemental  bill, 
with  the  original  bill  attaeiied  to  it  as  a 
schedule,  has  been  allowed  to  be  file<i. 
Grey  Court  Hospital  v.  Westminster  Im- 
provement Commissioners,  3  De  G.  &  J. 
61;  4  Jur.  N.  S.  17.  It  is  stated  by  Lord 
Redesdale  (Ld.  Red.  99)  that  an  original 
bill  in  the  nature  of  a  supplemental  bill 
is  an  original  bill,  which,  in  its  conse- 
quences, may  draw  to  itself  the  advantage 
of  the  proceedings  on  the  former  bill. 
Such  a  bill  is  now  usually  framed,  and 
will  be  filed,  as  an 'original  bill,  with  a 
prayer  that,  "  if  necessary  or  proper,  the 
billmay  be  taken  as  supplemental  "  t"  the 
former  "bill.  Earl  of  Shrewsbury  t)  North 
Staffordshire  Railwav  Co.,  9  Jur.  N.  S. 
787;  11  W.  R.  742,  "V.  C.  K.  Where  a 
bill  was  framed  in  this  manner,  and  a  de- 
murrer for  want  of  equity  was  put  in  on 
account  of  these  words,  the  Court  (without 
deciding  whether  the  suit  was  properly 
a  supplemental  suit  or  not)  overruled  the 
demurrer,  with  costs.  Earl  of  Shrews- 
bury V.  North  Staffordshire  Railway  Co., 
suprn. 

An  original  bill  in  the  nature  of  a  sup- 
plemental bill  should  recapitulate  so  much 
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of  August,  1841,^  directs,  "That  it  shall  not  be  necessary,  in  any 
bill  of  revivor  or  supplemental  bill  to  set  forth  any  statements  in 
the  pleadings  in  the  original  suit,  imless  the  special  circumstances 
of  the  case  may  require  it."  ^ 

This  order  was  never  material,  as  the  extent  in  which  it  was 
necessary  in  bills  of  this  description  to  restate  the  pleadings  in  the 
original  suit  was  still  to  be  determined  by  the  special  circumstances 
of  the  case.  As  under  the  present  practice  in  all  simple  cases,  as, 
for  instance,  in  the  case  of  bringing  before  the  Court  a  child  who 
upon  its  birth  becomes  a  member  of  a  class  beneficially  interested, 
it  will  be  sufficient  for  the  plaintiff  to  obtain  an  order  to  the  effect 
of  a  supplemental  decree  by  the  simple  process  already  mentioned 
under  the  52d  section,  it  may  be  inferred,  that,  in  the  cases  where 
it  still  remains  necessary  to  file  a  supplemental  bill  or  claim,  it  will 
be  incumbent  to  put  in  issue  as  against  the  new  defendant  all  the 
material  facts  of  the  original  bill.  It  will  not,  however,  be  neces- 
sary to  state  the  original  bill  at  length,  as  it  has  been  held,  under 
the  former  practice,  that  a  very  brief  statement  is  sufficient  to  put 
the  whole  case  in  issue  as  against  the  new  defendants.^ 

Thus,  in  Vigers  v.  Lord  Audley^^  it  was  held,  that,  where  a  sup- 
plemental bill  is  filed  against  a  new  defendant,  it  is  not  necessary 
to  state  in  it  all  the  circumstances  of  the  case  at  length ;  all  that 
is  requisite  is,  that  the  plaintiff  should  state  so  much  of  the  case  as 
shows  that  he  has  an  equity  against  such  defendant. 

With  respect  to  the  parties  to  a  supplemental  bill,  if  the  bill  has  ■ 
been  rendered  necessary  by  an  alteration  of  interest  of  a  defendant, 


of  the  former  bill  as  is  necessary  to  show 
the  bearing  of  the  supplemental  matter. 
Chase  v.  Seavles,  45  N.  H.  521,  522;  Story 
P]q.  PI.  §  343;  Vigors  v.  Audley,  9  Sim. 
72. 

1  The  Supreme  Court  of  the  United 
States  have  adopted  the  same  rule.  See 
Equity  Rules  of  January  Term,  1842, 
Rule  47.     See  Ord.  XXXfl.  3. 

2  In  Story  Eq.  PI.  §  343,  it  is  said,  that 
"  A  supplemental  bill  must  state  the  orig- 
inal bill  and  the  proceeiiings  thereon:  and 
if  the  supplemental  bill  is  occasioned  by 
an  event  subsequent  to  the  original  bill, 
it  must  state  that  event,  and  the  conse- 
quent alteration  with  respect  to  the  parties; 
and  in  general,  the  supplemental  bill 
must  pray,  that  all  the  defendants  may 
appear  and  answer  to  tlie  charges  it  con- 
tains." Mitford  Eq.  PI.  by  Jer>'my,  76; 
Chase  v.  Searles,  45  N.  H.  511,  521.  In 
this  case  Bellows  J.  snid:  "  There  is  a 
class  of  supplemental  bills  which  operate 
merely  as  an  amendment  of  the  original 
bill;  designed  to  remedy  some  defect  in 
its  structure,  by  stating  matter  tliat  ought 
to  have  been  stated  belbre;  or  by  bringing 
in  a  party  that  ouglit  to  have  been  made 


a  part)' before ;  in  which  case  the  prayer 
should  be  that  the  new  party,  if  a  deiend- 
ant,  should  answer  the  original  bill.  In 
neither  case  ■can  it  be  necessary,  in  the 
supplemental  bill,  to  restate  the  matter  of 
the  original  bill;  for.  even  as  to  the  new 
defendant,  he  becomes,  to  all  intents  and 
purposes,  a  party  to  the  original  bill,  and 
may  make  answer  and  put  in  issue  its 
allegations  as  if  originally  made  a  party. 
This,  in  truth,  is  but  anotiier  form  of 
amending  the  original  bill  after  it  has 
passed  the  stnge  when  amendments  are 
ordinarily  made  in  the  usual  mode,  and 
the  effect  is  substantially  the  same."  See 
Thorn  v.  Germand,  4  John.  Ch.  363;  Shep- 
hard  v.  Merrill,  3  John.  Ch.  422;  Good- 
win V.  Goodwin,  3  Atk.  370;  Dormer  v. 
Fortescue,  3  Atk.  132;  Ensworth  v.  Lam- 
bert, 4  John.  Ch.  605;  M'Gown  v.  Yerks, 
6  John.  Ch.  450;  Harrington  ii.  Shule,  22 
Barb.  161;  Clark  v.  Keene,  46  N.  H.  273; 
Gillett  V.  Hall,  13  Conn.  426,  434;  Toppan 
V.  Evans.  12  N.  H.  330.  See  note  (3),  ante, 
p.  1531. 

3  Attorney-General  v.  Foster,  2   Hare, 
81. 

4  9  Sim.  72. 
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or  by  a  person  coming  in  esse  who  is  necessary  to  be  made  a  flefencl-   Ch.  XXXIII. 
ant,  the  supplemental  bill  may  be  exhibited  by  the  plaintiff  in  the    >.« —       _» 
original  suit,  against  such  person  alone,  and  may  pray  a  decree 
upon  the  particular  supplemental  matter  alleged  against  that  per- 
son only ;  ^  unless,  which  is  frequently  the  case,  the  interests  of  the 
other  defendants  may  be  affected  by  that  decree,  in  which  case 
such  other  defendants  must  be  made  parties.^    In  the  case  of  Dyson  whether  par- 
V.  Morris,^  Sir  J.  Wigram  V.  C,  though  not  called  upon  to  make   |l^?too"«"f ' 

'  ,  *  .  ...  o''I  should  be 

an  express  decision  upon  the  subject,  stated  his  opinion  to  be  "That   parties  to 
the  cases  in  which  the  parties  to  the  original  bill  were  necessary   ]llll^'  *^™'''"  ^ 
pai'ties  to  a  supplemental  bill,  were  those  in  which  the  interest  of 
the  original  defendants  required,  that  such  new  parties  should  be 
before  the  Court,  and  that  the  cases  in  which  the  parties  to  the 
original  bill  were  not  necessary  parties  to  the  supplemental  bill 
were  those  in  which  the  new  parties  were  brought  before  the  Court 
in  respect  of  the  interest  of  the  plaintiff,  or  of  the  new  defendants." 
Acting  upon  this  principle,  in  the  case  oi  Jones  v.  Hov^ells^^  where   is  for^th^pur- 
a;  person  not  a  party  to  the  original  suit  was  brought  before  the   pose  of 
Court  by  supplemental  bill  for  the  purpose  of  litigating  questions   nial  parties, 
with  the  defendants  to  the  original  suit.  Sir  J.  Wigram  V.  C.  held 
that  such  last-mentioned  defendants  ought  to  have  been  parties  to 
the  supplemental  bill.     Where  a  sujiplemental  bill  is  merely  for  the 
purpose  of  bringing  formal  parties  before  the  Court  as  defendants, 
the  parties  defendants  to  the  original  bill  need  not,  in  general,  be 
made  parties  to  the  supplemental,^  and  the  recent  new  rules  con- 
cerning parties  ^  will,  in  most  cases,  prevent  the  necessity  of  making  . 
the  parties  to  the  original  bill  parties  to  the  supplemental  suit. 

i  A  supplemeritiil  bill,  for  the  purpose  bringing  new  parties  before  the  Court, 
of  bringing  parties  before  the  Court,  who  inay  be  filed  after  as  well  as  before  the 
ousht  to  have  been  parties  to  the  original  decree.  Story  Eq.  PI.  §  338;  Jenkins  «. 
bill,  may  be  fil^d  at  any  period  of  the  Eldredge,  3  Story,  307;  Woodward  v. 
cause;  and  it  is  not  unfrequently  the  ease,  Woodward,  1  Dick.  53;  Boeve  ;;.  Skip- 
that  where  a  cause,  at  the  hearing,  has  with,  1  Eq.  Cas.  Ab.  80;  2  Ch.  Rep.  142; 
been  ordered  to  stand  over,  with  liberty  to  Dormer  v.  Fortescue,  3  Atk.  142;  see 
add  parties,  it  has  been  expressly  directed  North  Amer.  Coal  Co.  v.  Dyett,  2  Edw. 
that  tliey  should  be  added  by  supplemental  Ch.  115;  Pleasants  v  Logan,  4  Hen.  & 
bill:  Jones  v.  Jones,  3  Atk.  110;  though  M.  489.  As  to  supplemental  bills,  tiled 
even  the  ordinary  direction  on  such  occa-  after  decree,  see  /)"«?,  1536,  note.  , 
sion,  that  the  plaintiff  shall  be  at  liberty  ^  Ld.  Red.  35,  3d  ed.  59;  see  also 
to  add  parties  by  amendment,  has  been  Bignell  v.  Atkins,  Mad.  &  Geld.  369.  If 
held  to  authorize  the  filing  of  a  supple-  the  decree  ag.iinst  the  new  defendants 
mental  bill  for  that  purpose.  Greenwood  will  affect  the  interests  of  the  original  de- 
V.  Atkinson,  5  Sim.  419;  see  Watt  v.  fendant,  the  latter  should  be  made  a  partv, 
Oawford,  11  Paige,  470.  Where  an  ob-  otherwise  not.  Chase  v.  Searles,  45  N. 
jection,  for  want  of  partie«,  is  made  out  H.  511,  523,  524. 
of  season,  the  plaintiff,  instead  of  amend-  3  i  Hiire,  413. 

ing  the  original   bill,  may  file  a  supple-  ^  2  Hare,  342;    see  also  Feary  v.    Ste- 

mentul  bill,  merely  to  bring  in  the  parties  phenson,  1  Beav.    42;  Piiikus  v.  Peters,  5 

wanting;  and  the  defendants  to  the  origi-  Beav.  253;  Wilkinsons.  Fowkcs,  9  Hare, 

nal  bill   need   not,  in  such  case,  be  made  200.  • 

parties   to   the   supplemental    bill.      Ens-  ^  i^,j.   Red.   75;   Greenwood   v.   Atkin- 

worth  V.  Lambert,  4  John.  Ch.  605;  Storv  son,  5  Sim.  419;  Ensworth  v.  Lambert,  4 

Eq.  PI.  §§  334, 335;  Dow».  .Tewell,  18  N.  John.    Ch.    605;     M'Gown    v.    Yerks,    6 

H.  340,  359.     A  supplemental  bill  for  the  John.  Ch.  450. 

purpose   of   adding    new   matter,   or   for  6  Anle,  p.  191,  note. 
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Ch.  XXXIII. 
§1- 


<^osts  where 
new  parties 
resist  the 
plaintifTs 
demand. 


Proceedings 
upon  supple- 
mental bills. 


Demurrers  to 
supplemental 
bills. 


It  may  be  mentioned  here,  that  a  new  party,  representing  the 
interest  of  a  former  party,  who  comes  before  the  Court  by  a  sup- 
plemental bill,  Avhether  filed  by  himself  or  by  the  plaintiffs,  stands 
exactly  in  the  same  plight  and  condition  as  the  former  ])arty,  is 
bound  by  his  acts,  and  may  be  subject  to  all  the  costs  of  the  pro- 
ceedings from  the  beginning  of  the  suit ;  ^  therefore  it  has  been  held 
that  a-purchaser  of  the  interests  of  a  party,  pendeyxte  lite,  on  filing 
his  supplemental  bill,  comes  into  Court  jyro  bono  et  malo,  and  is 
liable  to  the  costs  of  the  proceedings  from  the  beginning  to  the 
end  of  the  suit.  So,  also,  the  assignees  of  a  bankrupt  who  are 
brought  before  the  Court  by  supplemental  bill  maybe  liable  to  the 
costs  of  the  whole  suit,  if  they  imi^roperly  resist  the  plaintiff's 
demand.^  It  would  appear  that  the  plaintiff  might  file  interroga- 
tories for  the  examination  of  the  new  defendant  as  well  with  re- 
spect to  the  new  matter  as  also  with  respect  to  the  contents  of  the 
original  bill,  for  under  the  old  practice  ^  such  a  defendant  might 
have  been  called  upon  to  answer  both  bills.  , 

The  proceedings  upon  a  supplemental  bill  of  this  description  are 
the  same  as  the  proceedings  upon  an  original  bill,  and  the  defend- 
ant may  adopt  the  same  means  of  defence.  Moreover,  there  are 
some  objections  which  apply  exclusively  to  proceedings  of  this  de- 
scription. 

Thus,  if  a  supplemental  bill  is  brought  upon  matter  arising 
before  the  filing  of  the  original  bill,  where  the  suit  is  in  that  stage 
of  proceeding  that  the  bill  may  be  amended,  the  defendant  may 
demur,*  although  the  bill  contains  an  allegation  that  the  facts 
were  not  known  to  the  plaintiff  till  the  original  cause  was  at  issue. ^ 
But  an  objection  to  the  bill  on  this  ground  cannot  be  sustained  at 
the  hearing.^  A  defendant  to  a  supplemental  bill  may  also  demur, 
if  the  same  plaintiff  files  a  supplemental  bill  claiming  the  same, 
matter  as  his  original  bill,  but  upon  a  title  totally  distinct;  as, 
w^here  a  plaintiff  who  had  filed  a  bill  to  redeem  a  mortgage,  as 
heir-at-law,  was  found  not  to  be  the  heir,  and  he  afterwards  bought 
in  the  claim  of  a  third  person  to  the  heirship,  and  filed  a  supple- 
mental bill  claiming  under  that  purchase,  a  demurrer  was  allowed.'' 
A  defendant  may  also  demur,  if  a  bill  is  brought  against  hun 
as  a  supplemental  bill,  upon    matter  arising   subsequent  to  the 


1  Ld.  Red.  68;  Story  Eq.  PI.  §  342; 
Sedgwick  v.  Clevelani,'7  Paige,  290,  291. 

2  Whitcombe  r.  Minchin,  5  Mad.  91. 

3  Vigers  V.  Lord  Audley,  9  Sim.  409. 
But,  generally,  a  supplemental  bill  calls 
upon  the  defendant  to  answer  tiie  supple- 
mentiil  m;itter  only.  See  Americ;m  Life 
Ins.  &  Trust  Co.  v.  Bav  ird,  3  Barb.  Ch. 
610;  Same  v.  Sackett,  ibid. 

*  Ld.  Red.  202;  Storv  Eq.  PI.  §  614; 
Staflford  v.  Hewlett,  1  Paige,  200. 


5  Colclough  V.  Evans,  4  Sim.  76,  80;  but 
see  Crompton  v.  Wombwell,  4  Sim.  628, 
6-33;  and  Attorney-General  v.  Fishmon- 
gers' Co.,  4  M.  &  C.  1,  9. 

6  Ranger  v.  Great  Western  Railwaj'Co., 
13  Sim.  368,  371;  7  Jur.  935. 

"  Tonkin  v.  Lethbridge,  G.  Coop.  43; 
ante,  1515,  note;  and  see  I'ilkington  v. 
Wignall,  2  Mad.  240,  244. 
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time  of  filing  the  original  bill,  and  he  claims  no  interest  in  the 
matters  in  litigation  hy  the  former  bill.^ 

A  motion  Avill  not  lie  to  take  a  supplemental  bill  off  the  file,  for 
iiTCgularity,  on  the  ground  that  it  does  not  state  supplemental 
matter.  The  proper  course  in  such  case  is  to  demur.^  Besides 
those  grounds  of  plea  which  are  common  to  supplemental  and 
original  bills,  if  a  supplemental  bill  is  brought  on  matter  which 
arose  before  the  original  bill  was  filed,  and  might  have  been  intro- 
duced into  the  original  bill,  and  this  fact  does  not  ajjpear  ui^on  the 
supplemental  bill,  it  may  be  pleaded.^ 

Pleas  and  demurrers  to  supplemental  bills  are  subject  to  the 
same  rules  both  with  respect  to  their  form  and  substance,  and  to 
the  practice  arising  upon  them,  as  pleas  and  demurrers  to  original 
•bills> 

If  a  defendant  to  a  supi^lemental  bill  neither  demurs  nor  pleads 
to  it,  he  must  put  in  his  answer  as  in  the  case  of  an  original  bill ;  ^ 
an  answer  to  ia  supi^lemental  bill  is  in  a  similar  form,  and  is  sworn 
to  and  filed  in  the  same  manner,  as  an  answer  to  an  original  bill. 

If  the  supplemental  bill  is  filed  after  replication  in  the  oi'iginal 
suit,  a  separate  replication  may  be  filed  in  the  supplemental  suit ;  ® 
but  although  the  original  sixit  is  brought  to  a  hearing  after  replica- 
tion filed,  the  supplemental  suit  may,  if  desired,  be  brought  to  a 
hearing  on  motion  for  decree  ; ''  and  where  this  course  is  adopted, 
the  afiidavits  and  other  evidence  filed  in  the  case  may  be  set  forth 
at  the  foot  of  the  notice  of  motion  for  the  decree,  and  thus  used  in 
the  supplemental  suit.^ 

If  the  new  matter  in  the  supplemental  bill  is  not  admitted  by 
the  defendant's  answer,  it  must  be  proved,  otherwise  the  suj^ple- 
mental  bill  will  be  dismissed  with  costs.  For  this  purpose,  wit- 
nesses may  be  examined  as  to  the  new  matter  contained  in  the 
supiilemental  suit.^ 

It  is  to  be  recollected,  that  a  supplemental  suit  is  merely  a  con- 


i  Ld.  Eed.  202;  and  see  Baldwin  v. 
Mackown,  3  Atk.  817. 

2  Bovvver  v.  Bright,  13  Pri.  316. 

3  See  M'Elwain  v.  Willis,  3  Paige,  505; 
Story  Eq.  PI.  §  338  a  ;  Statlord  v.  Howleti, 
1  Paige,  200;  Lawrence  y.  Bolton,  3  Paige, 
294;  ante,  1530,  note.  Or  a  motion  niiiy, 
it  seems,  be  made  to  take  it  oft'  the  file. 
Kanger  v.  Great  Western  Railway  Co.,  13 
Sim.  368;  7  Jur.  935. 

*  Wrigiit  V.  Yernon,  1  Drew.  68;  see 
Story  Eq.  PI.  §§  338  a,  601;  Fulton  Bank 
V.  New  York  &  Sharon  Canal  Co.,  4  Paige, 
127.  Whether,  in  case  of  a  supplemental 
bill  filed  without  leave  of  the  Court,  tlie 
objection  should  be  taken  advantage  ot  by 
demurrer  or  motion  to  dismiss,  was  started, 
but  not  decided,  in  Peilrick  v.  White,  1 


Met.  76,  79.  But  in  Barriclo  v.  Trenton 
Mut.  Life  &  Fire  Ins.  Co.,  2  Beasley  (N. 
J.;,  154,  159,  it  was  held  that  the  objection 
in  such  a  case  could  not  be  taken  by  de- 
murrer, thougli  the  bill  upon  that  ground 
may,  in  the  discretion  of  the  Court,  be 
dismissed.  See  Eager  v.  Price,  2  I'aige, 
333 ;  1  Hoti".  Ch.  Pr.  403. 

s  If  such  bill  is  tiled  without  any  sufti- 
cient  grounds,  the  defemlunt  must  nn.ke 
the  objection  Ijy  Jilea,  answer,  or  demurrer. 
Lawrence  v.  Bolton,  3  Paige,  294;  l''ulton 
Bank  v.  New  York  &  Sharon  Canal  Co., 
4  Paige,  127. 

6  Colton  V.  Earl  of  Carlisle,  5  Mad.  427. 

"!  Gwvon  V.  Gwyon,  1  K.  &  J.  211. 

8  Jbkl 

s  Wilkinson  v.  Fowkes,  9  Hare,  592. 
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has  been  no 
decree  in  the 
original  suit. 


Where  there 
has  been  a 
decree  in 
.original  suit. 


tinuation  of  the  original  suit ;  ^  and  that  whatever  evidence  was 
properly  taken  in  the  original  suit,  may  be  made  use  of  in  both 
suits,  even  though  not  entitled  in  the  supplemental  suit ;  thus  dep- 
ositions taken  in  the  original  suit  may  be  read  at  the  hearing  of 
both  causes ;  and  this  was  permitted  in  a  case  where  the  original 
bill  was  filed  by  the  plaintiff,  a  married  woman,  in  a  wi'ong  name 
(i.  e.,  as  the  widow  of  the  testator,  when  her  husband  by  a  previous 
marriage  was  living),  and  the  object  of  the  supplemental  bill  was 
to  correct  this  error,  and  to  bring  her  husband  before  the  Court.^ 

If  there  has  been  no  decree  in  the  original  suit  before  the  sup- 
plemental bill  is  filed,  the  original  and  supplemental  suit  may  come 
on  for  hearing  together  (unless  the  supplemental  bill  is  merely  for 
discovery),  and  one  decree  will  be  made  in  both.'  But  if  a  decree 
has  been  obtained  before  the  event  by  which  the  supplemental  bill 
was  rendered  necessary,  though  it  was  only  a  decree  nisi,*  there 
must  be  a  decree  on  the  supplemental  bill,  for  which  purpose  the 
supplemental  cause  must  be  set  down  for  hearing  alone  ;  or  it  may 
be  heard  with  the  original  cause  for  further  directions ;  °  in  order  to 
which,  if  necessary,  the  Court  will,  upon  application,  order  the 
supplemental  cause  to  be  advanced.® 


1  A  supplenipntnl  bill,  when  properh'  be- 
fore the  Court,  is  an  addition  to  the  original 
bill,  and  becomes  part  of  it,  so  that  the 
whole  bill  is  to  be  taken  as  one  amended 
bill.  Gillett  I'.  Hall,  13  Conn.  426;  HilK?;. 
Hill,  10  Ala.  527;  Potter  r.  Birclay,  15  Ala. 
439;  Ramey  v.  Green,  18  Ala  771;  Cun- 
ningiiam  v.  Rogers,  14  Ala.  147;  Hurring- 
ton'iJ.  Slade,  2i  Bnrb.  (N.  Y.)  161;  Mnson 
V.  York  &  Cumberland  K  U.  Co..  52  M  line. 
107;  Chouteau  v  Rice,  1  Min.  106;  Clark 
V.  Keene,  46  N.  H.  273;  nyile,  1531,  note. 
But  when  new  parties  are  brought  into 
Court  by  the  supplemental  bill,  it  is,  as  to 
them,  a  new  suit.  Morgan  t\  Morgan,  10 
Geo.  297.  A  bill  in  the  nature  of  a  sup- 
plemental bill  is  not  an  addition  to  the 
original  bill,  but  another  original  bill,  to 
which  a  new  defence  mav  be  made.  Storv 
Eq.  PI.  §  353;  Mitf.  Pf.  72;  Zinc  Co.  v. 
Franklinite  Co.,  2  Beasley  (N.  J.),  347; 
see  ante,  1531,  note,  i'he  plaintiff  in  the 
original  bill,  in  his  answer  to  the  supple- 
mental bill,  is  not  controlled  by  the  aver- 
ments of  the  bill,  nor  limited  to  tlie  same 
grounds  in  support  of  his  title.  Zinc  Co. 
V.  Franklinite  Co.,  uhi  sup. 

2  Giles  V.  Giles,  1  Keen,  6S5. 

3  Ld.  Red,  64-75;  .John  v.  Brown,  Se- 
ton  Dec.  385;  Story  Eq.  PI.  §  343. 

<  Ld.  Red.  64. 

*  Seton.  38G;  and  see  Attorney-General 
V.  Hurst,  ib.  132. 

6  Ibid.,  and  see  Hand.  108.  A  supple- 
mental bill  may  be  tiled,  either  before  or 
after  a  decree,  and  may  be  in  aid  of  a  de- 
cree to  help  its  being  carried  into  full  exe- 
cution, or,  that  proper  directions  may  be 
given  on  some  matter  omitted  in  the  orig- 
inal bill,  or  not  put  in  issue  by  it,  or  the 


defence  made  to  it.     O'Hara  v.  Shepherd, 

3  Md.  Ch.  Dec.  306;  Wilson  v.  Todd,  1 
M.  &  C.  42,  47.  A  supplemental  bill, 
after  a  decree,  however,  mu«t  not  seek  to 
vary  the  principles  of  the  decree,  but  tak- 
ing that  as  the  ba-is,  seek  merely  to  sup- 
ply any  omissions  tliere  may  be  in  it,  or 
in  the  proceedings  which  led  to  it,  so  as  to 
enable  the  Court  to  give  full  effect  to  its 
decisions.  O'Hara  v.  Sheph  rJ,  supra; 
Hodson  V.  Ball,  1  Phil.  177,  182;  S.  U.  11 
Sim.  456. 

If  it  does  more  than  this,  if  it  makes 
a  new  ca<e,  or  is  inconsistent  with,  or 
impeaches  the  decree,  then  it  becomes  a 
bill  of  review,  or  a  supplemental  bill  in 
the  nature  of  a  bill  of  review,  which  can- 
not be  filed  without  the  leave  of  the  Court. 
See  infra.  One  of  the  tests  of  this  is, 
whether  the  decree,  if  not  referred  to  in 
the  bill,  could  have  been  pleaded  in  bar 
of  the  relief  praved.  Tavlor  v.  Tavlor,  1 
M'X.  &  G.  397"  405;  Fa'inbrigge  v.  Bad- 
delev,  2  Phil.  705,  708;  'fHuhnin  v.  Cop- 
land", 2  Phil.  711,  715,  overruling  S.  C.  4 
Hare,  41.  Thus,  where  tlie  plai.itiff,  who 
had  obtained  a  decree  for  an  account,  in 
the  common  form,  sought,  up  >n  a  supple- 
mental bill,  alleging  new  lacts,  whiih  had 
bgen  discovered  suoseqneiitly  to  the  filing 
oT  the  original  bill,  lo  o  it.iiu  an  account  of 
what,  but  fir  their  wilful  neglect  or  de- 
fault, the  defendants  might  have  received, 
the  bid  was  ordered  to  be  taken  off  the 
file  for  irregnlaritv.  Hi  d-on  v.  Ball,  11 
Sim.  456,461;  1  Phil  177,  182;  and  .«ee 
observations  (  f  L.  J.  Turner  on  tnis  case, 

4  De  G.,  JNl  &  G.  221;  see  also  Wilson  v. 
Todd,  1  M.  &  C.  42,  46;  Newdigate  v. 
Newdigate,  8  Bligh  N.  S.  734;    Toulmin 
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When  after  a  decree  new  matter  is  discovered  which  might  have 
been  material  in  the  original  suit,  a  supplemental  bill  in  the  nature 
of  a  bill  of  review  may  in  some  cases  be  filed,  but  a  bill  of  this 
description  cannot  be  filed  without  leave  of  the  Court  having  been 
first  granted/  In  order  to  obtain  permission  for  this  purpose,  a 
petition  must  be  presented,  supported  by  an  afiidavit  to  show  that 
the  "  new  matter  could  not  be  produced  or  used  by  the  party  claim- 
ing the  benefit  of  it  at  the  time  when  the  decree  was  made.  If 
the  Court  is  satisfied  that  the  new  matter  is  relevant,  and  material, 
and  such  as  might  probably  have  occasioned  a  different  determina- 
tion, it  will  permit  a  bill  of  revieAV  to  be  filed."  ^  If  a  supple- 
mental bill  in  the  nature  of  a  bill  of  review  is  filed  without  the 
leave  of  the  Court,  it  may  be  taken  off  the  file  for  irregularity.' 
The  bill  prays  "  That  the  cause  may  be  heard  with  resjDCCt  to  the 
new  matter  made  the  subject  of  the  supplemental  bill  at  the  same 
time  that  it  is  reheard  upon  the  original  bill,  and  that  the  plaintiff 
may  have  such  relief  as  the  nature  of  the  case  made  by  the  supj^le- 
mental  bill  requires."  * 

The  proceedings  iipon  a  bill  of  this  description  are  the  same  as 
those  ujx)n  original  bills  in  general. 

If  the  supplemental  bill  is  filed  after  decree,  it  must  be  brought 
to  a  hearing  on  independent  evidence  :  but  the  defendant  cannot, 
upon  such  hearing,  object  that  the  decree  in  the  original  suit  was 
wrong ;  he  must  submit  to  the  u^ual  supplemental  decree,  and 
appeal  in  both  suits.^ 

With  respect  to  the  person  who  upon  a  suit  becoming  abated 
has  a  right  to  the  benefit  of  the  foi'mer  proceedings,  either  by  a 
simple  order  to  revive  or  by  a  supplemental  bill,  the  original  prac- 
tice seems  still  to  continue. 

Where  an  abatement  of  a  suit  takes  place  before  decree  by  the 
death  of  a  sole  plaintiff,  the  only  person  entitled  to  an  order  to 
revive,  is  the  rej^resentative,  real  or  personal,  as  the  case  may  be, 
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V.  Copland,  2  Phil.  711,  715;  Tvnte  v. 
Hodge,  13  W.  R.  172,  V.  C.  W.  But 
where  a  defendant,  who  had  the  conduct 
of  the  ciiuse,  tiif  d  a  sui)pleineiital  bill,  for  a 
similar  oliject,  it  was  not  considered  irreg- 
ular; and  a  decree  was  made  upon  it. 
Berrnw  u.  Morris,  10  Beav.  437;  iind  see 
Shepherd  v.  Towpo.id,  T.  &  K.  379,  393. 
If  the  supplemental  bill  has  been  improp- 
erly or  unnecessarily  filed,  it  will  be  dis- 
ni:si-ed  at  the  hearing,  altliough  the  plaintiff 
obtains  a  decree  on  the  original  bill.  Eager 
V.  Price,  a  Paige,  339. 

1  Hudson  V.  Ball,  1  Ph.  177;  Davis  v. 
Bluck.  6  Beav.  393 ;  Hungate  v.  Gascovne, 
2  Phil.  25;  and  see  1  Phil.  484;  O'Hafa  v. 
Shepherd,  3  Md.  Ch.  Dec.  306;  ante,  1523; 
post,  Bills  of  litvitw. 


2  Ld.  Red.  94.  The  passage  quoted  has 
reference  to  a  bill  of  review,  hut  the  same 
proof  is  requisite  to  obtain  leave  for  a 
supplemental  bill  in  the  nature  of  a  bill 
of  review,  Ld.  Ked.  91;  Jenkins  v  El- 
dredge,  3  Story,  299,  314  t(  seq.;  see  Park- 
hurst  V.  Kinsman,  2  Blatch.  C.  C.  72.  So 
of  a  bill  of  revivor  and  supplement  in  the 
nature  of  a  bill  of  review.  Pendleton  v. 
Fav,  2  Paige,  204. 

a  Wil-on  V.  T..dd,  1  M.  &  C.  42;  New- 
digate  v.  Newdigate,  8  Bligh  N.  S  474; 
Tonlmin  v.  Copland,  2  I'hil.  71(5;  see 
Banger  v.  Great  Western  Railuav  Co.,  13 
Sim.  308;  Bowyer  v.  Bright,  13  Pri.  316; 
ante,  1536,  note' (6). 

^  Ld.  Red.  91. 

5  Jenkins  v.  Cross,  15  Sim.  76. 
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Ch.  XXXIII. 
§1. 


Where  one  of 
several  plain- 
tifts  dies. 


On  death  of 
corporation 
sole. 


On  marriage 
of  female 
plaintiff. 


of  such  plaintiff,^  unless,  indeed,  the  bill  was  originally  filed  by  the 
plaintiff  in  a  representative  capacity,  ty'iz.,  as  executor  or  adminis- 
trator of  a  person  deceased  ;  in  which  case  the  party  to  revive  will 
be  the  individual  in  whom  the  I'epresentation  of  the  deceased  per- 
son is  vested,  and  not  the  representative  of  the  original  plaintiff, 
unless  such  representative  is  also  clothed  with  the  character  of 
representative  of  the  original  testator  or  intestate.^ 

If  the  abatement  has  occurred  in  consequence  of  the  death  of 
one  of  several  plaintiffs,  the  suit  may  be  revived  by  the  representa- 
tive of  the  deceased  plaintiff,  either  in  conjunction  with,  or  sepa- 
rately from,  the  surviving  plaintiffs  ;  who,  however,  if  they  refuse 
to  concur  in  the  application,  must  be  served  with  the  order.^  It 
seems  also,  that,  where  one  of  several  plaintiffs  dies,  unless  the 
interest  of  the  deceased  plaintiff  survives  to  the  others  the  suit 
becomes  wholly  abated ;  so  that  it  is  necessary  to  seiwe  all  the 
parties  to  the  original  suit,  with  the  order  of  revivor :  *  but  one 
of  the  surviving  plaintiffs  may,  if  the  other  surviving  plaintiffs 
refuse  to  join,  obtain  an  order  of  reviyor  alone ;  serving  the 
other  surviving  plaintiffs,  as  well  as  the  representatives  of  the  de- 
ceased plaintiff,  with  the  order.^ 

In  the  case  of  a  bill  by  a  corporation  sole,  the  death  of  the 
plaintiff  occasions  an  abatement,  but  a  material  distinction  arises 
with  respect  to  the  person  entitled  to  revive  or  continue  the  suit. 
If  the  plaintiff  was  entitled  to  the  subject-matter  for  his  own  bene- 
fit, the  suit  may  be  revived  by  his  personal  representative ;  but  if 
the  plaintiff  was  only  entitled  in  his  corporate  capacity,  for  the 
benefit  of  himself  and  successors,  his  successor  is  the  person  who 
ought  to  continue  the  suit,  which  he  must  do  by  means  of  a  sup- 
plemental bill. 

When  the  abatement  is  occasioned  by  the  marriage  of  a  female 
plaintiff,^  the  suit  may  be  revived  by  the  husband  and  wife  jointly ; ' 
or,  if  the  j^roperty  in  litigation  be  the  wife's  separate  property,  the 
suit  may  be  continued  on  the  part  of  the  wife  by  her  next  friend.* 


1  See  Barribeare  v.  Brant,  17  How.  U. 
S.  43.  Where  a  bill  for  partition  is  filed, 
and  the  plaiiilift'subsequently  dies,  and  his 
devisee  thereupon  lilesa  bill  to  revive  and 
continue  the  proceedings  in  the  original 
suit,  it  is  no  objection  to  this  last  bill  that 
the  plaintiff  is  an  infant,  and  was  therefore 
incapable  of  commencing  an  original  suit 
for  the  partition  of  lands.  McL'asker  v. 
Brady,  1  Barb.  Ch.  329. 

2  Huggins  V.  York  Building  Co.,  2  Eq. 
Ca.  Ab.  3,  pi.  14;  Stuart  v.  Bsrrowes, 
Drury,  265:  O'Brien  v.  Alahon,  2  Jo.  & 
Lat.  201.  if,  in  a  case  of  this  nature,  a 
suit  has  been  revived  by  a  wrong  party, 
the  proper  course  to  be  pursued  by  the 


right  party  is  to  revive  de  novo,  ibid. ;  and 
see  K'3'lands  v.  Latouche,  2  Bligh,  566. 

3  Fallowes  v.  Williamson,  11  Ves.  309; 
and  see  Pannell  v.  Hurler,  2  Cull.  241. 

4  Cave  V.  Cork,  2  ¥."&  C  C.  C.  130; 
7  Jur.  461. 

5  Finch  V.  Lord  Winchelsea,  1  Eq.  Ca. 
Ab.  2,  pi.  7. 

6  As  to  the  effect  on  the  suit  of  a  mar- 
riage of  a  lemale  defendant,  see  ante,  p. 
188. 

T  See  Boynton  v.  Bovnton,  21  N.  H. 
246. 

8  Trezevant  v.  Broughton,  5  W.  R.  517, 
M.  R.;  Seton,  1165;  I'owell  v.  Heather,  1 
L.  T.  N.  S.  479. 
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In  such  case,  however,  a  simple  order  to  revive  could  probably  not   Cn.  XXXTII. 
be  obtained,  but  a  bill  of  supplement  would  be  required.  > i^-: . 

Where  the  abatement  has  occurred  before  decree,  the  suit  can  Defendant 
only  be  revived  by  the  plaintiff  or  those  claiming  under  hira.^     In   1,^"^''^°  j^J/Jg* 
certain  circumstances,  however,  a  defendant,  though  he  cannot  re- 
vive the  suit,  may  obtain  an  order  that  the  plaintiff  or  his  repre- 
sentatives may  revive  within  a  lunited  time,  or  that  the  bill  may 
be  dismissed.^ 

But  although  the  general  rule  is  strict,  that,  before  decree,  a  de-  After  decree, 
fendant  cannot  sustain  a  bill  of  revivor,  the  case  is  different  after 
decree,  and  the  suit  may  be  revived  at  the  instance  of  a  defendant.   Defendant 
if  the  plaintiffs,  or  those  standing  in  their  right,  neglect  to  do  it ;  ™*^' 
for  then  the  rights  of  the  parties  are  ascertained,  and  plaintiffs  and 
defendants  are  equally  entitled  to  the  benefit  of  the  decree,  and 
have  a  right  to  prosecute  it.^ 

Attempts  have  been  made  to  limit  the  right  of  a  defendant  to  provided 

°  „  ,      he  has  an 

revive,  to  cases  m  which  there  has  been  a  decree  tor  an  account,  interest. 
in  support  of  which  a  dictum  of  Lord  Hardwicke,  in  an  anony- 
mous case  in  Atkyns,*  has  been  relied  upon ;  but  it  seems  to  be 
now  held,  that  it  is  not  in  cases  of  account  only  that  a  defendant 
can  revive,  but  that  he  may  do  so  wherever  he  has  an  interest.^ 
He  must,  however,  have  some  interest  under  the  decree ;  that  is,   Secus,  where 
an  interest  in  the  further  prosecution  of  the  suit.«     Where  the  ob-  "^^  "^^^'"^"^ 
ject  of  the  revivor  is  not  to  continue  the  suit,  but  merely  to  put  an 
end  to  an  injunction,  and  to  be  allowed  to  proceed  at  Law,  a  bill 
of  revivor  by  the  defendant  will  be  Uable  to  a  demurrer,^  and  the 
defendant  must  proceed  to  get  rid  of  the  injunction  in  the  ordinary 
way.* 

A  defendant  who  wishes  to  revive  a  suit  after  decree,  should,  it  Must  give 
seems,  give  notice  of  his  intention  to  do  so  to  the  plaintiff  or  his  {^ce'to  piai^u- 

1  See  Aldridge  v.  Dunn,  7  Blackf  249.  suit.  Benson  v.  Wolverton,  1  C.  E.  Green, 
The  rule,  irrespective  of  any  statute,  is,  110;  Peer  i;.  Cookerow,  2  Beasley  (N.  J.), 
that  where  a  sole  plaintiff  or  defendant  136;  Grilhih  v.  Biouiiugh,  1  Bland,  548. 
dies  before  decree,  the  suit  cnnuot  be  re-  ■*  Atk.  691. 

vived  at  the  instance  of  tlie  defendant,  or  ^  Finch  v.  Lord  Winchelsea,  1  Eq.  Ca. 

of  his   legi\l   representative.      Benson   v.  Ab.  2. 

Wolverton,  1  C.  E.  Green,  110.  Thestatute  «  After  decree,  if  the  defendant  or  his 

of  New  Jersey  has  not  altered  the  practice,  representative    ha^i    an   interest    in    the 

except  bv  providing  a  more  expeiiitious  further   prosecution  of  the  suit,  the  suit 

mode  of  proceeding  bv  order,  instead  of  may  be  n-vived  at   his  instance;   and  a 

resorting  to  a  bill  of  revivor.     Benson  v.  deiendant  having  a  beneticial  interest  is 

Wolverton,  supra.  entitled  to  a  bill  of  revivor,  for  the  purpose 

2  Ante,  p.  812  et  seq. ;  Harrington  v.  of  appealing  from  the  decree.  I'eer  v. 
Becker,  2  Barb.  Ch.  75.  Cookerow,  2  Beasley  (N.  J.),  136.     But  if 

8  Ld.  Reil.  79;  Kent  v.  Kent,  Free,  in  the  right  of  appeal   is   lost,  the  plamtitt 

Ch.  197;  2  P.  Wins.  263  n.;  Anon.,  3  Atk.  can  have  no  right  to  a  decree  of  revivor. 

691;  Lady  Stowell  v.  Cole,  2  Vern.  296;  Peer  v.    Cookerow,   1  McCarter  (N.  J.), 

Lord  8towell  v.  Ci.le,  t6.  219;  Story  Eq.  361. 

PI.    §  372;     Williams   v.    C'ook,  10    Yes.  '  Horwood  «.  Schmedes,  12  Ves.  311. 

406;  Devuynes  v.  Morris,  1  M.  &  C  213.  «  Horwood   v.    Sclimedes.  supia;    and 

Where  a  sole  plaintiff  or  defendant  dies  see^wsi,  pp.  1542,  1543. 
after  decree, ^either  party  may  revive  the 
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]'^ffect  of  re- 
vivor upon 
conduct  of 
cause. 

Who  entitled 
to  revive  in 
creditor's 
suit,  where 
plaintiff  dies. 

Effect  of  re- 
vivor by 
defendant. 


New  repre- 
sentative 
stands  in 
same  condi- 
tion as  for- 
mer party. 


Parties 

against  whom 
bill  of  revivor 
must  be  filed. 
Where  sole 
plaintiff,  or 
one  of  several 
plaijitiffs,  dies 
or  marries. 


representatives.^  It  does  not  appear,  however,  that  the  necessary 
effect  of  a  revivor,  by  a  defendant,  is  to  take  from  the  plaintiff  the 
conduct  of  the  cause. 

Where,  in  a  creditor's  suit,  the  plaintiff  dies  after  decree,  any  cred- 
itor, who  has  proved  his  debt,  may  revive  the  suit,  but  he  should 
first  give  notice  to  the  plaintiff's  representatives,  if  any.'^  And  a 
similar  order  has  been  made  where  the  plaintiff  became  bankrupt.^ 

It  is  to  be  observed,  that  the  object  of  revivor  by  a  defendant  is 
merely  to  substantiate  the  suit,  and  to  bring  before  the  Court  the 
parties  necessary  to  see  to  the  execution  of  the  decree,  and  to  be 
the  objects  of  its  operation,  rather  than  to  litigate  the  claims 
made  by  the  several  parties  in  the  original  pleadings,  except  so  far 
as  they  remain  undecided.  Parties  to  the  original  decree,  who  can 
neither  execute  the  decree  nor  be  the  objects  of  its  ojjeration,  are 
not  necessary  or  proper  parties  to  the  bill  of  revivor.*  A  new 
party,  representing  the  interest  of  a  former  party,  who  is  brought 
before  the  Court  by  revivor,  stands  exactly  in  the  same  plight  and 
condition  as  the  former  party  ;  is  bound  by  his  acts  ;  and  may  be 
subject  to  all  the  costs  of  the  proceedings,  from  the  beginning  of 
the  suit.* 

It  will  be  recollected,  that  the  order  to  revive  must  be  served 
upon  the  parties  who,  according  to  the  former  practice,  would  have 
been  parties  to  the  bill  of  revivor  or  supplemental  suit,  which 
would  have  been  necessary  under  the  former  practice  to  remedy 
the  defect  in  the  cause ;  consequently  it  will  be  necessary  to  inquire 
who  were  parties  to  such  proceedings.*' 

If  the  abatement  was  caused  by  the  death  or  marriage  of  a  sole 
plaintiff,  and  the  suit  is  to  be  continued  by  the  representatives  of 
the  original  plaintiff,  or  by  the  husband  and  wife,  all  the  defend- 
ants to  the  original  bill  were  parties  to  it,  and  must  therefore  now 
be  served  with  notice  ;  "^  and  so  also,  if  the  abatement  was  caused 
by  the  death  or  marriage  of  one  of  several  plaintiffs,  and  the  suit 
was  continued  by  the  surviving  plaintiffs  and  the  representatives 
of  the  deceased  plaintiff,^  or  by  the  husband  and  wife  in  conjunc- 


1  Noble  V.  Stow,  30  Beav.  512;  8  Jur. 
N.  S.  147;  see,  however,  Lys  v.  Lee,  4 
De  G.,  M  &  G.  219;  17  Jur.  607,  10  Hare 
Ap.  72;  17  Jur.  272. 

2  Dixdn  V  Wyatt,  4  Mad.  392;  Cook  v. 
Boltin,  5  Huss.'282;  Brown  v.  Lake,  2 
Coll.  620:  Williams  V.  Chard,  5  DeG.  &S. 
9,  14:  .lohnson  v.  Hanmicr.sley,  24  Beav. 
498;  Lowes  V.  Lowes,  2  De  G  ,  M.  &  G. 
784  ;  Iiicliley  v.  Alsopp,  9  W.  K.  049, 
M.  R.;  Bell  v.  Bell,  12  \V.  K.  230,  V. 
C.  S. 

3  Knglish  V.  Hayman,  9  Hare  Ap.  88. 

<  Story  Eq.  PI.  §§  342,  376;  Ld.  Red. 
79;  Cooper  Eq.  PI.  71;  Peer  v.  Cookerow, 


2  Beasley  (N.  J.),  136;  S.  C  1  McCarter 
(N.  J.),  361;  ;;os<,  p.  1545  and  note. 

5  Ld.  Red.  68;  Wliitcomb  v.  Minchin, 
5  Mad.  91;  Anon.,  1  Atk.  89;  Story  Eq. 
Pi.  §  342;  Sedgwick  v.  Clevehiiid,  7  Paige, 
290.  But  see  Foxwell  v.  Greatorex,  33 
Beav.  345,  where  the  assignee  of  a  bank- 
rupt, who  iinpioperlj-  continued  the  de- 
fence to  a  suit,  w;is  held  only  liable  to  pay 
the  costs  subsequent  to  the  bankruptcy. 

6  See  ante,  pp.  1509-1511,  notes. 

7  But  if  a  defendant  who  has  not  an- 
swered is  omitted,  it  will  not  be  a  ground 
of  demurrer.  Oxburgh  v.  Fincham,  1 
Vern.  308. 

8  Cave  V.  Cork,  2  Y.  &  C.  130. 
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tion  with  the  other  plaintiifs.  If  the  suit  was  continued,  either  by  Cn.  XXXIII. 
the  surviving  plaintiffs  alone,  or  by  the  representatives  of  the  de-  .  _  ^J" 
ceased  plaintiff  alone,  the  representatives  of  the  deceased  plaintiff 
in  the  one  case,  or  the  surviving  plaintiffs  in  the  other,  were  made 
defendants  to  the  bill  of  revivor,  in  conjunction  with  the  original 
defendants  :  thus,  if  one  of  several  tenants  in  common,  plaintiffs, 
died,  and  a  bill  of  revivor  was  filed  by  his  representatives,  the  sur- 
vivor, if  not  a  co-plaintiff,  must  have  been  a  defendant ;  ^  and  so, 
if  in  the  case  of  the  marriage  of  a  female,  one  of  several  plaintiffs, 
the  suit  was  continued  either  by  the  husband  and  wife  alone,  or 
by  the  other  plaintiffs  alone,  the  other  plaintiffs  in  the  one  case,  or 
the  husband  and  wife  in  the  other,  must  have  been  defendants  as 
well  as  the  original  defendants. 

Where  the  abatement  was  caused  by  the  death  of  a  defendant  Where  de- 
the  only  parties  necessai-y  to  be  made  defendants  to  the  bill  of  re-  fondant  dies, 
vivor  were  the  representatives  of  the  deceased  defendant.^ 

Where  a  bill  of  revivor  was  filed,  after  decree,  all  persons  in-  j^^gr  decree, 
terested  in  carrying  the  decree  into  execution  were  made  parties 
to  the  bill  of  revivor.^ 

It  is  said,  that  if  a  bill  be  exhibited  against  haron  and  feme,  and  On  death  of 
the  husband  dies,  the  suit  is  abated,  and  a  bill  of  revivor  must  l^'^sband. 
be  exhibited  against  the  wife,  because  she  is  not  obliged  to  abide 
by  the  answer  Avhich  was  put  in  for  her  under  the  power  of  her 
husband.*  This,  however,  does  not  appear  to  be  correct,  unless 
where  a  new  interest  arises  to  the  wife  upon  the  death  of  her  hus- 
band, in  which  case,  as  we  have  seen,  a  su2:)plemental  bill  must 
be  filed  against  the  wife,  for  the  purpose  of  aftbrding  her  an  op- 
portunity of  putting  in  another  defence  in  i-espect  of  her  newly 
acquired  interest,^ 

Where  a  man  and  his  wife  are  defendants,  if  the  wife  dies,  there 
will  be  an  abatement  of  the  suit,  and  the  administrator  of  the  wife 
must  be  made  a  party  by  revivor.'^ 

It  may  be  noticed  here,  that  a  suit  which  has  become  entirely  May  be  for 
abated  may  be  revived  as  to  part,  only,  of  the  matter  in  litis-ation,  P^""^  ^^^\.  . 

,  1  -n  1  1  ,  matter  m  hti- 

or  as  to  part,  by  one   bill,  and   as  to  the  other  part,  by  another:  gation; 
thus,  if  the  rights  of  a  plaintiff  in  a  suit,  upon  his  death,  become 

1  Fallowes  ».  Williamson,  11  Ve«.  306.  than  by  his  fir>t  bill:   Story  Eq.   PI.  (3d 

2  Where  the  .'uit  iibates  by  tiie  de;ith  of  ed.)  §354,  note;  but  this  "would  n'>t  be 
one  ot'tiie  original  defemlant*,  Hud  a  third  regarded  ;is  reas  nable  in  a  case  wht-re  tlie 
pnrty  sub-equently  acquires  the  interest  delendant  had  answered.  Nicull  j;.  Koose- 
of  tiie  defeased  party  bj'  purclnise  from  velt,  3  .John.  Ch.  60. 

his   heirs  before   tlie   revival   of  the   suit  3  Metcalfe    v.     Metcalfe,    1    Keen,    74. 

against  such   heirs,   the  suit  must  be  re-  After  a  decree,  a  bill  of  revivor  cannot  be 

vived  by  a  bill  of  revivor  and  supplement  filed   to  bring  in  a  posthumous  licir,  and 

agaiu-t    the    purchaser.       Harrington    v.  make  him   party  to   the  decree,  so  as  to 

Becker,  2  I'.iirb.  Ch.  75.     It  is  siiid,  that  if  divest   his   title"  nunc  pro  tunc  by  retro- 

a  suit  alates  bv  the  death  of  the  defend-  actiim.     iMcConnel  v.  Smith,  23111.  611. 

ant,  the  plaintitf  may  bring  a  new  original  *  For.  Rem.  175. 

suit,  or  a  nill  of  revivor,  at  his  election;  6  See  ante,  p.  188. 

for  he  may  be  able  to  make  a  better  case  6  Ante,  p.  188. 
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but  not  as  to 
part  only 
of  proceed- 
ings. 


How  far  Stat- 
ute of  Limi- 
tations a  bar 
to  revivor. 


Effect  of 
abatement. 


Where  it  is 
total. 


No  proceed- 
ing or  order 
can  be  had. 


vested,  partly  in  his  real  and  partly  in  his  personal  representative, 
the  real  representative  may  revive  the  suit  so  for  as  concerns  his 
title,  and  the  personal  so  far  as  his  demand  extends.^ 

But  although  a  suit  may  be  revived  as  to  part  of  the  matter  in 
Utigation,  it  cannot  be  revived  as  to  part  of  the  proceedings. 
Thus  a  revivor  cannot  be  made  to  operate  fi-om  a  particular  period 
of  the  cause  only,  but  the  whole  proceedings,  bill,  answer,  and 
orders  made  in  the  cause,  must  stand  revived ;  for  the  revivor  is 
but  a  continuance  of  the  same  suit,  and  it  cannot  be  a  continua- 
tion of  the  same  unless  it  proceeds  from  where  the  other  left  off.'-^ 

The  question,  whether  the  Statute  of  Limitations  is  a  bar  to  re- 
vivor has  been  much  discussed.  It  seems,  however,  that  the 
statute  applies  to  suits  before  decree  ;  ^  but  that,  after  a  decree  for 
an  account,  it  is  in  the  discretion  of  the  Court ;  and  the  order  of 
revivor  will  be  discharged,  only  where  there  appears  to  have  been 
negligence  or  laches  on  the  part  of  the  applicant.*  If  the  party, 
entitled  to  object  to  the  order  of  revivor,  proceeds  with  the  suit, 
before  stating  the  objection,  the  objection  will  be  waived.^ 

It  may  be  useM  to  the  practitioner,  before  concluding  this  sec- 
tion, to  direct  his  attention  to  some  of  the  ordinary  effects  of 
abatement  and  revivor  upon  the  proceedings  in  the  cause. 

Where  the  abatement  is  total,  L  e.,  where  it  is  caused  by  the 
death,  bankruptcy,  insolvency,  or  marriage  of  the  plaintiff  (being  a 
female),  the  cause  is  completely  suspended,  and  cannot  be  pro- 
ceeded in,  till  it  has  been  revived,  or  the  defect,  caused  by  the 
abatement,  cured  ;  ®  and,  in  general,  all  orders  made  pending  such 
abatement,  will  be  considered  nugatory,  and  may  be  discharged. 
The  same  rule  will  also  apply  where  the  abatement  has  been  caused 
by  the  death  of  one  or  more  plaintiffs.  Thus  if,  pending  a  total 
abatement,  process  of  contempt  is  issued,  it  will  be  irregular,  and 
may  be  discharged  on  motion  with  costs,  and  if  a  defendant  is 
arrested  on  any  process  pending  such  abatement,  he  will  be  dis- 
charged from  such  aiTest,  with  costs.'  So,  also,  an  order  to  dis- 
miss a  bill  for  want  of  prosecution,  obtained  pending  an  abatement, 
will  be  irregular.* 


-  Ld.  Red.  80;  Ferrers  v.  Cherry,  1  Eq. 
Cas.  Ab.  3,  4. 

2  For.  Rom.  174. 

8  Ld.  Red.  290;  Hollingshead's  case,  1 
P.  Wms.  742,  743;  see  2  Sch.  &  Lef.  632; 
Earl  of  Egremout  v-  Hamilton,  1  15.  &  B. 
516 ,  Perrv  v.  Jenkins,  1  M.  &  C.  118,  121 ; 
Bland  V.  Davison,  21  Beav.  312. 

4  Higgiiis  V.  Shaw,  2  Dr.  &  War.  356; 
Alsop  V.  Bell,  24  Beav.  451,  464;  and  see 
Parkinson  v.  Lucus,  28  Beav.  627,  630. 
The  mere  fact  that  three  years  have  elapsed 
since  the  signing  of  a  decree  cannot  be 
set  up  on  demurrer  to  the  bill  of  revivor. 
Peer  v.  Cookerow,  2  Beasley  (N.  J.),  136. 


The  objection  arising  from  the  lapse  of 
time  is  a  mere  matter  of  limitation,  which 
must  be  pleaded,  even  though  the  objec- 
tion appear  upon  the  record.  Peer  v. 
Cookerow,  supra. 

5  Jones  V.  Powell,  11  Beav.  398. 

6  See  Johnson  v.  Tliomas,  2  Paige,  377. 

7  Wil-on  V.  Metcalfe,  MSS.;  see  Gibbs 
V.  Churton,  C.  P.  Coop.  496. 

8  Selhirs  v.  Dawson,  2  Anst.  458;  S.  C. 
nom.  Sellas  v.  Dawson,  2  Anst.  458,  n.; 
but  see  1  Men  365;  Boddy  (;.  Kent,  ib. 
361,  365;  Robinson  v.  Norton,  10  Beav. 
484. 
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It  is  to  be  observed,  however,  that,  although  the  general  rule  is  Ch.  xxxiii. 

as  above  stated,  there  are  many  cases  in  which  the   Court  will  .  _  ^   '   _ . 

entertain  applications,  although  the  suit  is  abated.^     Thus  it  will  Stius,  appii- 

entertain  a  motion  to  discharge  process  of  contempt  issued  or  exe-  ^^!||^^arJe 

cuted  pending  an  abatement ;  so  also,  although  no  regular  order  process  of 

to  dismiss  a  bill  for  want  of  prosecution  can  be  obtained  before  irreguhfrly 

revivor,  the  Court  is  now  enabled,  if  the  plaintiff's  representatives  issued  or 

omit  to  revive  the  suit  within  a  reasonable  period,  to  make  an  or  to  compel 

order  that  they  shall  revive  within  a  limited  time,  or  else  that  the  ^^thfn  a  Hm- 

bill  shall  be  dismissed.^  ited  time. 

It  has,  also,  where  the  right  to  money  in  Court  has  been  clear  jj^^^g   p^jj 

under  former  orders  and  reports,  made  an  order  upon  petition  for  into  Court 

payment  of  the  money  out  of  Court  to  the  party  entitled,  without  abatement 
regarding  the  abatement,*  or  for  the  delivery  of  deeds  and  writings 
brought  into  Court,  or  it  Avill  direct  an  inquiry  to  whom  they  belong.* 

An  enrolment  of  a  decree  may  also  be  made,  and  an  order  to  do  Decree  en- 

so,  nunc  pro  tunc^  may  be  made,  notwithstanding  an  abatement.^  [n^  abat"-'^ 

Where,  however,  the  suit  abates  after  a  decree  has  been  pro-  ment. 

nounced,  but  before  it  is  passed,  there  must  be  a  revivor  before  it  ^"t  "<''■ 

.  „  passed  or 

can  be  passed.  entered. 

It  is  to  be  recollected  that  the  Statute  of  Limitations  will  run 
pending  an  abatement  in  all  cases,  except  a  decree  to  account.'' 

For  the  effect  of  an  abatement  upon  a  sequestration  to  enforce  Effect  upon 
an  answer  to  a  decree,  the  reader  is  referred  to  former  parts  of  the  tfX^^  ^^ 
present  Treatise.* 

It  is  to  be  observed,  that  an  abatement,  although  it  suspends  where  defend- 

proceedings  in  a  cause,  does  not  put  an  end  to  them ;  therefore,  jg^jy  upon  '^ 

where  process  of  contempt  has  been  executed,  and  a  defendant  is  process, 

in  custody  upon  it,  and  afterwards  the  suit  abates,  the  defendant 

is  not  thereby  entitled  to  his  discharge  out  of  custody,  but  he  must 

move  that  the  plaintiff  may  revive  within  a  limited  time,  or  that 

the  bill  may  be  dismissed  and  he  may  be  discharged.     So  also,  an   upon  an  in- 

injunction  is  not  absolutely  dissolved  by  an  abatement,  but  the 

defendant  must,  if  he  wishes  to  get  rid  of  the  injunction,  move 

that  the  plaintiff  may  revive  within  a  limited  time,  or  that  the  "P°°  ^  '■^- 
^  *'  '  vivor, 

1  Proceedings  may  be  had  in  such  case  Ch.  1 ;  and  see  Jones  v.  Williams,  C.  P. 

to  preserve  the  property  in  dispute:  Wash-  Coop.  488. 

ington  Ins.  Co.  v.  Slee,  2  Paige,  358;  or  *  Wharnm   v.   Brouorhton,  1  Ves.    185; 

to  set  aside  irregular  proceedings  in  the  and   see   Andrews  v.   Loekwood,  2   Phil. 

Master's  office:  Quackenbusli  v.  Leonard,  398;  11  Jur.  956 ;  Alderman  v.  Bannister, 

10  Paise,  131;  or  to  punish  a  party  for  a  9   Beav.   516;    H(>u<;hton  v.  Godschall,  2 

breach  of  an  injunction:  Hawlej'  v.  Ben-  C.  P-  C-'op.  t.  Cott.  89. 

nett,  4  Paige,  163.  5  iJut  gge  ante,  p.  1020  note  (1)    where  it 

2  Ord  XXXir.  4;  ante,  p.  812;  Adam-  is  said  that  the  effect  of  Ord.  XXIII.  25,  is 
son  V.  Hall,  T.  &  R.  258,  overruling  S.  C.  to  abolish  the  practice  which  existed  before 
nom.  Adamson  v.  Hull,  1  S.  &  S.  249.  it  wa^i  promulgited,  of  enrolling  decrees 

8  Roundel!  v.   Burrer,  6  Ves.  250;    see  nunc  pro  tunc. 

also   Beanl   v.    Earl    Powis,   2    Ves.    399;  6  Hertie  r.  Lord  Falkland.  1  Dick.  2-5. 

Methodist  Epis.  Church  v.  Jaques,  3  John.  "^  Hollingshead's  Case,  1  P.  Wms.  743. 

8  Ante,  p.  1059. 


junction, 
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Ch.  XXXIII. 

§1- 


Where  an 
abatement  is 
partial, 


upon  an  order 
to  dismiss, 


injunction  may  be  dissolved.^  With  respect  to  motions  of  this 
description,  Sir  J.  Wigram  V.  C.  observed,^  "  That  by  the  abate- 
ment of  the  suit  all  orders  made  in  it  would  naturally  drop. 
When,  therefore,  the  Court  (before  it  will  permit  an  injunction  to 
drop,  on  the  ground  of  the  suit  being  abated)  gives  the  represent- 
atives of  a  deceased  plaintiff  notice  that  the  injunction  will  be  dis- 
solved, unless  the  suit  is  revived  within  a  limited  time,  it  makes 
no  order  against  the  representatives,  but,  as  matter  of  indulgence 
merely,  gives  them  notice  that  the  natural  consequences  of  the 
abatement  of  the  suit  will  ensue,  unless  they  take  measures  to 
prevent  it.  And  when  the  Court  makes  an  order  in  the  abated 
suit  that  the  injunction  be  dissolved,  it  decides  only  that  it  will  no 
longer  prevent  the  natural  consequences  of  the  abatement  of  the 
suit." 

The  same  observations  seem  to  apply  to  receivers  appointed 
under  an  order  of  the  Court,  who  are  not  usually  discharged  on 
abatement  without  an  order  of  the  like  description.^ 

Where  an  abatement  is  pai'tial,  e.  g.^  where  it  is  caused  by  the 
death  of  a  defendant,  it  prevents  those  proceedings  only  by  which 
the  interest  of  the  deceased  defendant  may  be  affected ;  for  the 
death  of  a  defendant  makes  an  abatement  quoad  himself  alone ; 
therefore,  if  there  be  a  decree  against  trustees  and  their  cestui  que 
trust  to  convey,  and  the  cestui  que  trust  dies,  the  trustees  may  be 
compelled  to  convey,  notwithstanding  his  death.^  So  also,  pending 
an  abatement  by  the  death  of  a  defendant,  process  of  contempt 
may  be  issued  and  executed  against  the  other  defendants ;  and, 
during  such  an  abatement,  the  Court  will,  at  the  instance  of  a 
creditor,  take  the  prosecution  of  a  decree  from  the  plaintiff. 

It  has  also  been  held,  that  the  death  of  a  defendant,  after  hear- 
ing but  before  judgment,  does  not  necessarily  prevent  judgment, 
nor,  in  general,  the  drawing  up  of  the  decree ;  ^  but  where,  upon 
a  motion  to  dismiss  for  want  of  prosecution,  the  plaintiff  appears 
and  undertakes  to  set  the  cause  down  for  hearing  within  a  limited 
time,  in  default  of  which  the  bill  is  to  stand  dismissed,  and  after- 
wards the  defendant  dies,  and  the  time  for  setting  the  cause  down 
expires  before  the  suit  can  be  revived,  the  order  dismissing  the 
bill  is  suspended  during  the  abatement.® 


1  Jones  V.  Massey,  Brown  v.  Warner, 
Turner  v.  Cole,  all  quoted  in  Chowick  v. 
Dimes,  3  Beav.  292;  Lee  v.  Lee,  1  Hare, 
617,  622;  Fisher  v.  Fi'her,  4  Hare,  196; 
Leggettv.  Dubois,  2  Paigf>,  211;  Hawley 
V.  Bennett,  4  Paige,  163;  White  v.  Fitz- 
hugh,  1  Hen  &  M.  1 ;  Kenner  v.  Hani, 
1  Hen.  &  M.  204;  Collier  v.  Bank  of 
Newbern,  1  Dev.  &  Bat.  Eq.  328.  This 
•will  not  apply  to  injunctions  made   per- 


petual by  decree.     See  Askew  v.  Town- 
send,  2  Dick.  471,  and  post. 

2  Lee  V.  Lee,  1  Hare,  622. 

3  See/>os<,  Receivers. 

4  Finch  V.  Lord  Winchelsea,  1  Eq.  Ca. 
Ab.  2. 

0  Davies  v.  Davies,  9  Ves.  461 ;  Belsham 
V.  Percival,  8  Hare,  157;  2  C.  P.  Coop.  t. 
Cott.  176;  Collinson  v.  Lister,  20  Beav. 
355  ;  1  Jur.  N.  S.  835. 

6  Gregson  v-  Oswald,.!  Cox,  344. 
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Where  a  bill  against  several  defendants  is  retained,  with  liberty  Ch.  XXXIII. 

for  the  plaintiff  to  bring  an  action  against  one  of  them,  the  trial    ^- — ^ ' 

may  take  place  during  an  abatement  occasioned  by  the  death  of  where  a  trial 
another  defendant,  provided  such  other  is  not  directed  by  the  decree  been  directed. 
to  attend  the  trial,  in  Avhich  case  a  trial  before  the  suit  is  revived 
against  such  defendant  will  be  irregular. 

Where  the  abatement  of  a  suit  is  total,  an  order  to  revive  places  Effect  of  re- 
the  suit  and  all  the  proceedings  in  it  in  precisely  the  "  same  plight, 
state,  and  condition  that  the  same  were  in  at  the  time  when  the 
abatement  took  place,"  ^  and  the  new  plaintiff  may  take  the  same 
proceedings  in  the  cause  that  the  original  plaintiff  might  have 
done,^  thus  the  plaintiff  in  a  revived  suit  may  amend  the  original 
bill,  and  issue  an  attachment  against  the  defendant  for  not  answer- 
ing the  amended  bill.'  So  also,  the  new  plaintiff  may  prosecute 
process  of  contempt  against  the  defendant,  taking  it  up  where  it 
left  off  at  the  abatement ;  and  if  a  process  has  been  issued  before 
the  abatement,  it  will  be  revived  by  the  order  to  revive.^ 

The  case  is  different  where  the  abatement  is  occasioned  by  the  Where  abate- 
death  of  a  defendant;  in  such  case,  the  process  being  personal,   b^yjeathrf 
cannot  be  revived.      In  general,  however,  where  an  abatement  is  defendant. 
occasioned  by  the  death  of  a  defendant,  the  order  to  revive  against 
the  representatives  of  such  defendant  will  place  the  suit  as  fully 
in  the  same  position  with  regard  to  such  representatives  as  can 
be  done,  with  reference  to  the  change  of  the  individuals  before  the 
Court. 

It  will  be  necessary  still  to  refer  to  a  distinction  which  existed 
under  the  old  practice,  and  which,  though  now  nearly  obsolete, 
will,  in  some  cases,  be  necessary  to  an  accurate  comprehension  of 
the  existing  practice. 

A  bill  of  revivor,  properly  so  called,  applied  only  in  cases  where 
a  death  intervened,  and  it  was  necessary  to  bring  the  proper  rep- 
resentatives, whether  real  or  personal,  of  the  deceased  pai'ty,  before 
the  Court ;  or  where,  by  reason  of  the  marriage  of  a  female  plain- 
tiff, her  rights  were  so  modified  that  the  suit  could  not  be  cariied 
on  by  herself  alone,  but  her  husband  became  a  necessary  party.^ 
In  each  of  these  cases  there  was  no  other  fact  to  be  ascertained, 

1  Gres'soii  v.  Oswald,  1  Cox,  34.3.  it  will   remain   in   force  aeainst  the  new 

2  ^«<e,  p.  l'>40;  Story  Eq.PI.§§  342,  376;  party.  All  that  is  open  for  litif:;ation  is 
Peer  v.  Cookerow,  1  McCarter  (N.  J.),  whether  the  new  partly  broucht  heliire  the 
361;  Benson  v.  Wolverti>n,  1  C.  E.  Green,  Court  has  the  representative  cliarncter  im- 
110.  It  is  still  the  snme  suit,  in  which  both  putedtohim.  ^I.•^rl:ltt  r  Warwick,  4  C.  E. 
parties  are  entitled  to  the  benefit  of  all  Green,  439;  Peer  v.  Cookerow,  1  Mc- 
former   proceedinfjs.      No   an'^wer   is   re-  Carter  (N.  J.),  361. 

quired,  if  the   bill   has   nlri^ady  been   an-  3  Ld.  Red.  78;  Philips  v.  Darbie,  1  Dick. 

swered,   unless   a   discovery   of  assets   is  98. 

desired;    the   depositions  of  witnesses,  if  *  Hyde  v.  Forster.  I.Dick.  134. 

any  have  been  taken,  may  be  read;  and  6  Ante,  pp.  113,  114. 

if  the  cause  has_  proceeded  to  final  decree, 
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Ch.  XXXIII. 
§1- 


Difference 
between  orig- 
inal bills  and 
bills  in  the 
nature  of  sup- 
plemental 
bills. 


By  whom 
bills  in  the 
nature  of  bills 
of  revivor 
may  be 
brought. 


than  whether  the  new  party  brought  before  the  Court  had. the 
character  imputed  to  him.  If  he  had,  the  revivor  was  of  course  :^ 
but  there  were  many  cases,  in  which  there  were  other  facts  which 
might  be  brought  into  htigation,  besides  the  mere  question  of  the 
character  of  the  new  party ;  and  to  such  cases,  therefore,  the  sim- 
ple bill  of  revivor  did  not  technically  apply.  Under  such  circum- 
stances, an  original  bill  in  the  nature  of  a  bill  of  revivor  was  the 
appropriate  process  to  bring  these  facts  before  the  Court,  and  to 
put  the  original  proceeding  again  in  motion,  and  enable  the  new 
party  to  have  the  benefit  of  the  former  proceedings.^ 

With  respect  to  the  cases  where  the  plaintiff  after  filing  a  sup- 
plemental bill  was  entitled  to  the  benefit  of  the  former  proceedings, 
reference  must  be  had  to  the  former  practice,  from  whence  it  ap- 
pears that  there  might  be  this  difference  between  an  original  bill 
in  the  nature  of  a  bill  of  revivor  and  an  original  bill  in  the  nature 
of  a  supplemental  bill :  upon  the  first,  the  benefit  of  the  former 
proceedings  was  absolutely  obtained ;  so  that  the  pleadings  in  the 
fii'st  cause,  and  the  depositions  of  witnesses,  if  any  had  been  taken, 
might  be  used  in  the  same  manner  as  if  filed  or  taken  in  the  second 
cause ;  and  if  any  decree  had  been  made  in  the  first  cause,  the 
same  decree  shall  be  made  in  the  second :  but  in  the  other  case  a 
new  defence  might  be  made  ;  the  pleadings  and  depositions  could 
not  be  used  in  the  same  manner  as  if  filed  or  taken  in  the  same 
cause  ;  and  the  decree,  if  any  had  been  obtained,  was  no  otherwise 
of  advantage  than  as  it  might  be  an  inducement  to  the  Court  to 
make  a  similar  decree.^ 

A  bill  in  the  nature  of  a  bill  of  revivor  could  not  be  brought, 
except  by  some  person  who  claimed  in  privity  with  the  plaintifi"  in 
the  original  bill :  ^  thus,  for  example,  if  a  bill  was  filed  by  a  devisee 
under  a  will,  and  afterwards  a  subsequent  will  was  proved,  by 
which  the  same  property  was  devised  to  another  devisee  ;  in  such 


1  Peer  v.  Cookerow,  1  McCarter  (N. 
J.),  361,  365;  Storv  Eq.  PL  §  377. 

2  Ld.  Red.  70,  97;  Prac.  Kesr.  90,  91; 
Story  Eq.  PI.  §§  377,  378:  Brady  v.  Mc- 
Cosker,  1  Comst.  214;  Welch  v.  Lewis,  31 
III.  446;  Peer  v.  Cookerow,  1  McCarter 
(N.  J.),  361,  365;  Story  Eq.  PI.  §§  377, 
378. 

Whenever  a  plaintiff  has  a  right  to  re- 
vive a  suit,  he  may  aiid  to  the  bill  of  re- 
vivor such  supplemental  matter  as  is 
proper  to  be  added.  Pendleton  v.  Fay, 
3  Paige,  204;  Manchester  v.  Mathew- 
soii,  2  B.  1.416.  A  bill  of  revivor  and 
supplement  is  merely  a  compound  of 
these  two  species  of  bills.  Such  a  bill  not 
only  continues  a  suit  that  has  abated,  but 
supplies  any  defects  in  the  original  bill 
arising  from  subsequent  events.  We-tcott 
V.  Cady,  5  John  Ch.  243.  It  must  be 
framed  and  proceeded  upon  in  the  same 


manner  as  the  two  species  of  bills  of  which 
it  is  compounded.  Ld.  Red.  80.  And  the 
same  defences  are  applicable,  that  would 
be,  if  they  were  separate.  Lake  v.  Aust- 
wicle,  4  .Jurist,  314. 

If  matters  contained  in  a  bill  of  revivor 
and  supplement  are  irrelevant  or  improper, 
the  defendant  may  take  a'lvantage  of  the 
objection  either  by  plea  or  by  demurrer, 
or  by  exceptions  for  impertinence.  Pen- 
dleton V.  Fay,  3  Paige,  204.  But  the 
insertion  of  supplemental  matter  in  a  bill 
of  this  nature  will  not  authorize  the  de- 
fendant to  demur  to  the  whole  bill.  He 
should  demur  to  the  supplemental  matter 
only.  Randolph  v.  Dickerson,  5  Paige, 
517";  see  Pen'ileton  v.  Fay.  3  Paise,  204; 
Eastman  v.  Batchelder,  36"  N.  H.  141. 

3  Ld.  Red.  72,  and  see  (inie,  p.  1518. 

*  Story  Eq.  PI.  §  385;  see  ante,  p.  1508, 
note. 
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a  case,  the  latter  devisee  could  not,  by  a  bill  in  the  nature  of  a 
supplemental  bill,  avail  himself  of  the  proceedings  in  the  original 
Buit ;  for  there  was  no  privity  between  the  plaintiff  in  the  origi- 
nal suit,  and  the  plaintiff  in  the  supplemental  bill ;  but  if  the  bill 
had  been  filed  by  the  devisor  himself  for  some  matter  touching  the 
estate  devised,  then  the  second  devisee  might  file  a  supplemental 
bill  in  the  nature  of  a  bill  of  revivor,  notwithstanding  the  first  dev- 
isee has  already  filed  such  a  bill;  for  he  derives  his  title  solely 
from  the  devisor,  independently  of  the  first  devisee.^ 

The  material  distinction  as  to  the  right  to  the  benefit  of  the 
former  proceedings  will  remain  under  the  existing  practice,  though 
the  technical  distinction  as  to  the  names  of  the  different  bills  will 
probably  not  be  regarded  hereafter ;  and  in  all  the  cases  in  which, 
under  the  former  practice,  an  original  bill  in  the  nature  of  a  bill  of 
revivor  might  have  been  filed,  the  same  benefit  may  now  be  ob- 
tained by  a  simple  order  to  revive. 


Cn.  XXXIII. 

§1- 


Present  prac- 
tice. 


1  Oldham  v.  Eboral,  Coop.  Sel.  Ca.  27 ; 
Rylands  v.  Latouche,  2  Bligh,  585;  Ton- 
kin V.  Lethbridge,  Coop.  Rep.  43.  Where 
a  bill  in  the  nature  of  bill  of  revivor  is 
filed  by  any  one,  who  was  not  a  party  to 
the  original  suit  either  as  the  representa- 
tive of  a  deceased  party  or  otherwise,  all 


of  the  other  parties  to  such  original  suit, 
who  have  any  interest  in  the  further  pro- 
ceedings therein,  should  be  made  parties 
to  such  bill,  either  as  plaintiffs  or  defend- 
ants. The  Farmers'  Loan  and  Trust  Co. 
V.  Seymour,  9  Paige,  538. 


fcHAPTER  XXXIV. 

FRAME    AND    END    OF    CERTAIN    KINDS    OF    BILLS. 

Section  I.  —  Cross-Bill^  and  Interrogatories  for  the  examination 

of  Plaintiffs. 


Nature  of  a 
cross-bill. 


Where  neces- 
sary. 


A  CROSS-BILL  is  a  bill  brought  by  a  defendant  against  the  plain- 
tiff (and,  if  necessary,  other  parties),  in  another  suit,  touching  the 
same  matter.^  It  frequently  happens,  that  a  complete  decree  can- 
not be  made  without  a  cross-bill,  or  cross-bills,  to  bring  the  whole 
matter  in  dispute  completely  before  the  Court.  In  such  a  case,  it 
becomes  necessary  for  some  or  one  of  the  defendants  to  the  original 
bill  to  file  a  bill  against  the  plaintiff,  and,  if  necessary,  other  de- 
fendants to  that  bill,  or  some  of  them,  and  bring  the  litigated  point 
properly  before  the  Court.^ 


1  Ld.  Red.  81;  Moss-v.  Anglo-Egyptian 
Nav.  Co.,  L.  R.  1  Ch.  Ap.  108;  12  Jur. 
N.  S.  13  L.  C;  Storv  Eq.  PI.  §§  389,  402; 
White  V.  Buloid,  2  Paige,  364.  It  is  treated 
as  an  auxiliary  suit;  or  as  a  dependency 
upon  the  original  suit;  Storv  Eq.  Pl. 
§  399 ;  Sla=;on  v.  Wriglit,  14  Vt.  208 ;  Cross 
v.  De  Valle,  1  Wallace  U.  S.  1;  and  can 
be  sustained  only  on  matter  growing  out 
of  the  original  bill.  Daniel  v.  Morrison, 
6  Dana.  186;  Crabtree  v.  Banks,  1  Met. 
(Kv.)482;  Slason  v.  Wright,  14Vt.  208; 
Rutland  v.  Paige,  24  Vt.  181 ;  Galatian  v. 
Erwin,  Hopk.  48,  49;  S.  C.  8  Cowen,  561. 
New  parties  cannot  be  introduced  into  a 
cause  by  a  cross-bill.  Curtis  .J.  in  Shields 
V.  Barrow,  17  How.  U.  S.  145;  see  Lard- 
ner  v.  Ogden,  31  Miss.  (2  George)  332. 
But  a  purchaser,  pendente  lite,  from  a  party 
to  a  suit,  may  file  a  bill  in  the  nature  of  a 
cross-bill,  to  make  himself  a  party  to  the 
suit,  so  as  to  have  his  rights  protected. 
Whitbeck  t).  Edgar,  2  Barb.  Ch.  106.  So 
where  a  junior  mortgagee,  who  is  party 
defendant  to  a  suit  for  foreclnsure  of  a 
prior  mortgage,  seeks  relief  upon  cross- 
bill against  a  sale  made  by  the  prior  mort- 
gagee, pending  the  suit,  under  a  power  of 
sale  contained  in  his  mortgage,  the  pur- 
chaser, under  such  prior  mortgage,  is  an 
indispensable  party  to  the  cross-bill.  Hard 
V.  Case,  32  111.  45;'  see  Jones  v.  Smith,  14 
111.  229.     The  cross-bill  need  not  refer  to 


the  original  suit;  it  is  sufficient,  if  the  sub- 
ject-matter is  the  same.  Falkland  Islands 
V.  Ltifone,  3  W.  R.  499,  M.  R. ;  ib.  561,  L. 
.IJ.  As  to  cros'^-bills,  see  Adams  on  Eq. 
402;  Coop.  Eq.  PI.  85;  Harr.  bv  Newl.  81; 
Story  Kq.  PI.  §  389;  Welford  Eq.  PI.  223; 
and  for  forms  of  such  bills,  see  1  Van  Hev. 
361;  Willis  Eq.  PI.  357,  364;  and  Vol. 
III. 

2  There  should  be  as  little  delay  as  pos- 
sible in  filing  a  cross-bill.  When  such  a 
bill  is  necessary,  the  proper  time  for  filing 
it  is  at  tlip  time  of  putting  in  the  answer 
to  the  original  suit,  and  before  the  issue  is 
joined  by  filing  the  replication.  And  as 
the  matters  of  defence,  upon  which  a 
cross-bill  is  founded,  must  be  stated  in  the 
answer  to  the  original  suit,  as  well  as  in 
the  cross-bill,  it  can  seldom  be  necessaiy 
to  delay  filing  the  cross-bill  tdl  after  the 
original  cause  is  at  issue.  1  Smith  Ch  Pr. 
(2d  Am.  ed  )  460;  Irving  v.  De  Kav,  10 
Paiae,  319,  322;  see  Cartwritrht  v.  Clark, 
4  Met.  110,  111.  If  the  cross  bill  is  not 
filed  bef  ire  or  at  the  time  of  answering  in 
the  oiiirinal  suit,  the  delay  must  be  ac- 
counted for.  or  the  proceedings  will  not  be 
stayed.  White  v.  Buloid,  9  Paige,  164; 
see  Irving  v.  De  Kay,  10  Paige,  319,  322; 
Josey  V.  Rogers.  13  Geoi  473. 

In"  Cartwright  v.  Clark,  4  Met.  104,  it 
was  held,  that,  as  a  general  rule,  a  crnss- 
bill  must  be  filed  before  publication  of  the 
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A  cross-bill  should  state  the  original  bill,  and  proceedings  there-  Ch.  XXXIV. 

on,  and  the  rights  of  the  party  exhibiting  the  bill  which  are  neces-    . ^  ' 

sary  to  be  made  the  subject  of  cross-litigation,  or  the  ground  on  Fomi. 
which  he  resists  the  claims  of  the  plaintiif  to  the  original  bill,  if 
that  is  the  object  of  the  new  bill.^  But  a  cross-bill  being  generally 
considered  as  a  defence,^  or  as  a  proceeding  to  procui-e  a  complete 
determination  of  a  matter  already  in  litigation,  the  plaintiff  is  not, 
at  least  as  against  the  plaintiff  to  the  original  bill,  obliged  to  show 
any  ground  of  equity  to  support  the  jurisdiction  of  the  Court.^ 


evidence  in  the  original  suit,  unless  the 
plaintiff  in  tlie  cross-bill  will  ^o  to  the 
hearing  upon  the  proofs  already  published. 
See  also  to  fhes^u'ie  piint  and  effect,  FieM 
V.  Schieffeiin,  7  John.  Ch.  252;  Gouver- 
neur  v.  Eimprdorf,  4  John.  Ch.  357 ;  Sterrv 
V.  Arden,  1  J"hn.  Ch.  62;  White  v.  Bu- 
loid,2  Paige,  164;  Storv  Eq.  PI.  §  395.  In 
Jackson  v.  Grant,  3  C."  E.  Green  (N.  J  ), 
145,  leave  to  file  a  cross-bill  was  granted 
on  petition  after  the  time  limited  in  the  rule 
to  close  testimony.  Generally,  unless  di- 
rected by  the  Court,  a  cross-bill  cannot  be 
filed  alter  the  hearing  on  the  orirrinal 
bill.     Roberts  v.  Peavey,  29  N.  H.  392. 

But  if  a  creditor,  who  has  come  in  un- 
der a  decree  in  favor  of  creditors  against 
a  debtor,  should  require  relief,  for  the 
purpose  of  assisting  the  investigation  of 
demands  affecting  the  estate,  before  the 
Master,  which  rehef  cannot  be  obtained 
under  the  original  bill,  or  by  a  rehearing, 
he  may,  even  without  the  direction  of  the 
Court,  file  a  cross-bill  for  the  pur|)ose: 
Latoucb  V.  Dunsany,  1  Sch.  &  Lef.  137; 
for  he  might  not  have  had  an  oppr^rtiinity, 
at  an  earlier  stase  of  the  proceedings,  of 
presenting  bis  case  and  his  objections. 
St.>rv  Kq   PI.  §  397. 

1  Storv  Eq.  PI.  §401;  see  Allen  w.  Allen, 
14  Ark.  (1  Barb.)'66D;  Barker  v.  Belknap, 
39  Vt.  168,  172.  A  cross-bill  is  prepared 
and  signed  by  counsel,  and  engrossed 
and    filed,    in    the    same    manner    as    an 

■  original  bill.  1  Smith  Ch.  Pr.  (2d  Am. 
ed.)  461.  There  cannot  be  a  cross-bill  in 
a  State  Conrt  to  an  original  bill  pending 
in  the  Circuit  Court  of  the  United  States. 
If  any  cross-hill  is  wanted  in  such  a  case, 
it  should  be  brought  in  the  same  (Circuit 
Court  in  which  the  original  bill  is  depend- 
ing, as  it  is  not  an  original  but  an  ancilla- 
ry suit.  Storv  Eq.  PI.  §  400.  Whenever 
a  cross-bill  is  brought  against  co-defend- 
ants in  a  suit,  the  plaintiff  in  such  suit 
must  be  named  a  defendant  together  with 
them.     Coop.  Eq.  PI.  85. 

2  Kemp  V.  Mackrell,  3  Atk.  812;  Field 
V.  Schieffeiin,  7  John.  252;  Galatian  v. 
Erwin,  Hopk.  48;  S.  C.  8  Cowen,  361; 
Cartwright  v.  Clark,  4  Met.  194;  Nelson 
V.  Dunn,  15  Ala.  201. 

No  decree  can  be  founded  upon  new 
and  distinct  matters  introduced  by  a  cross- 
bill, which  were  not  embraced  in  the 
original  suit.     May  v.  Armstrong,  3  J.  J. 


Marsh.  262;  Daniel  v.  Morrison,  6  Dana, 
186;  Galatian  v.  Erwin,  Ho|dv.  48;  S.  C. 
8  Cowen,  361;  Field  v.  Schieffeiin  7  John. 
Ch.  252;  Josey  v.  Rogers,  13  Geo.  478; 
Andrews  v.  Hobson,  23  Ala.  219;  Gonver- 
neur  v.  Elmendorf,  4  John.  Ch.  357;  Grif- 
fith V.  Merritt,  19  N.  Y.  529;  Story  Eq. 
PI.  §  631  But  the  cross-bill  is  not  re- 
stricted to  the  issues  of  the  original  bill. 
Nelson  V.  Dunn.  15  Ala.  201. 

8  Ld.  Red.  81;  Powell  v.  Hall,  3  De  G. 
&  S.  456;  Cockrell  v.  Warren,  14  Ark. 
(1  Barb.)  346;  Cartwright  v.  Clark,  4  Met. 
104;  Storv  Eq.  PI.  §399;  Nelson  v.  Dunn, 
15  Ala.  501 ;  Moss».  Anglo- Egyptian  Nav. 
Co.,  L.  R.  1  Ch.  Ap.  108,  112;  12  Jur.  N. 
S.  13  L.  C. 

Want  of  equity  is  no  defence  to  a  cross- 
bill brought  forward  by  way  of  defence. 
Lambert  v.  Lambert,  52  Mime,  544.  The 
plaintiff  in  the  original  suit  should  answer 
rather  than  demur  to  the  cross-bill  Lam- 
bert V.  Lambert,  ubi  supra.  But  where  on 
the  face  of  the  cross-bill  there  is  no  equity, 
leave  to  the  plaintiff  to  dismiss  the  original 
bill  cannot  prejudice  the  defendant.  Jac- 
owav  V.  McGarrah,  21  Ark.  347.  And,  if 
the  cross-bill  seeks  relief,  it  is  indispensa- 
ble that  it  should  be  equitable  relief,  other- 
wise the  bill  will  be  demurrable;  for,  to 
this  extent  it  is  not  a  pure  cross-bill;  but 
it  is  in  the  nature  of  an  original  bdl,  seek- 
ing further  aid  of  the  Court,  be3'ond  the 
purposes  of  defence  to  the  original  bill; 
and  under  such  circumstances,  the  relief 
should  be  such,  as  in  point  of  jurisdiction 
the  Court  is  competent  to  administer. 
Storv  Eq.  PI.  §§  398,  629;  Coop.  Eq.  PI. 
86;  Ld.  Red.  81,  and  note;  Calverlev  w. 
Williams,  1  Ves.  J.  211,  213;  Moss  v. 
Anglo-Egvptian  Nav.  Co.,  L.  R.  1  Ch. 
Ap.  108,  112;  12  Jur.  N.  S.  13  L.  C.  A 
cross-bill  will  also  be  open  to  a  demurrer, 
when  it  seeks  relief,  which  is  of  an  equita- 
ble nature,  and  does  not  contain  all  the 
proper  allegations,  which  confer  an  equita- 
ble title  to  such  relief  upon  the  party. 
Thus,  a  demurrer  was  allowed  to  a  cross- 
bill to  have  usurious  securities  delivered 
up,  because  it  did  not  offer  to  pav  the  sum 
really  due.  Story  Eq.  PI.  §  630;  Mason 
V.  Gardiner,  4  Bro.  C.  C.  (Perkins's  ed.) 
4-36;  see  Coop  Eq.  PI.  215;  Benfield  v. 
S'>lomons,  8  Ves.  84.  Such  a  bill  will 
also  be  open  to  demurrer,  if  it  is  filed 
contrary  to  the  practice  of  the  Court,  and 
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Where 
directed  to  be 
filed  at  hear- 
ing of  the 
original  siiit. 


Where  cross 
suit  unneces- 
sary. 


A  cross-bill  may  also  be  directed  to  be  filed,  when,  at  the  hear- 
ing of  a  cause,  it  appears  that  the  suit  already  instituted  is  insuffi- 
cient to  bring  before  the  Court  all  matters  necessary  to  enable  it 
fully  to  decide  upon  the  rights  of  all  the  parties.  This  most  com- 
monly happens,  where  persons  in  opposite  interests  are  co-defend- 
ants :  so  that  the  Court  cannot  determine  their  opposite  interests 
upon  the  bill  already  filed,  and  the  determination  ot  their  interests 
is  yet  necessary  to  a  complete  decree  upon  the  subject-matter  of 
the  suit.  In  such  a  case,  the  Court  will  direct  a  bill  to  be  filed,  in 
order  to  bring  the  rights  of  all  the  parties  fully  and  properly  before 
it ;  and  will  reserve  the  directions  or  declarations  which  it  may  be 
necessary  to  give  or  make,  touching  the  matter  not  fully  in  litiga- 
tion by  the  former  bill,  until  this  new  bill  is  brought  to  a  hearing.^ 

Where  a  defendant  seeks  the  aid  of  the  Court,  for  the  purpose 
of  enforcing  his  rights,  he  must  file  a  cross-bill;^   but  when  he 


under  circumstances  in  which  a  pure 
cross-bill  is  not  allowed.  Story  Eq.  PI. 
§  632;  Coop.  Eq.Pl.  87;  Whiter.  Buloid, 
2  Paige,  164;  Field  v.  SchieflFelin,  7  John. 
Ch.  250;  Berkley  v.  Ryder,  2  Ves.  533, 
537. 

1  Ld.  Red.  81-83;  Field  ».  Schieffelin, 
7  John.  Ch  252;  Cartwright  v.  Clark,  4 
Met.  104;  Story  Eq  PI.  §  396;  Rogers  v. 
M'MachMm,  4  J.  J.  Marsh.  37;  Troup  v. 
Hflight,  Hopk.  239;  Pattison  v.  Hull,  9 
Cowen,  747 ;  Arm«trong  v.  Pratt,  2  Wis. 
299;  Coop.  Eq.  PI.  85.  One  defendant 
cannot  have  a  decree  against  a  co-defend- 
ant without  a  cross-bill  with  proper  prayer 
and  process,  or  answer,  as  in  an  original 
suit.  Talbot  v.  M'Gee,  4  Monroe,  379; 
Wilson  J.  in  Barker  i'.  Belknap,  39  Vt. 
168,  173;  Fletchers.  Holmes,  25  Ind.  458; 
but  seie  Elliot  v.  Pell,  1  Paige,  263. 

2  Holderness  v.  Rankin,  2  De  G.,  F.  & 
J  258;  6  Jur.  N.  S.  903;  Ho  wells  v.  Wil- 
son, 13  W.  R.  1011,  M.  R.  In  general, 
the  defendant  cannot  have  any  positive 
relief  against  the  plaintiff,  even  on  the 
subject-matter  of  the  suit,  except  b}''  cross- 
bill'. Scott  V.  Lalor,  3  C.  E.  Green  (N.  J.), 
301;  Andrews  v.  Kibbee,  12  Mich.  94; 
Ma=on  V.  McGirr,  28  111.  322;  McGlauehlin 
r.  O'Rourke,  12  Iowa,  459.  If,  therefore, 
the  defendant  has  any  relief  to  pray,  or 
discovery  to  seek,  he  must  do  so  by  a  bill 
of  his  own;  viz.,  a  cross-bill.  Lube  Eq. 
39;  Morgan  v.  Tipton,  3  McLean,  339; 
McConnel  v.  Hodson,  2  Gilman,  640; 
Weisman  v.  Smith,  6  Jones  Eq.  N.  C. 
124;  Halladay  v.  Johnson,  12  Iowa,  563; 
McGregor  v.  McGregor,  9  Iowa,  65;  Mil- 
ler V.  Gregory,  1  C.  E.  Green  (N.  J.).  274; 
Onderdonk  v  Grav, 4  C.  E.  Green  (N.  J.), 
65,  66;  Leddel  v.  Starr,  4  C.  E.  Green  (N. 
J.),  159;  Pattison  v.  Hull,  9  Cowen,  747; 
Jones  V.  Smith,  14  111.  229.  A  mort- 
gage cannot  be  reformed  upon  a  prayer 
in  the  answer  to  a  bill  to  foreclose.  The 
only   remedy  fv   the   defendtint  in  such 


a  case  is  bv  a  cross-bill  for  that  purpose. 
French  v.  Griffen,  3  C.  E.  Green  (N.  J.), 
279;  Miller  v.  Gregory,  ubi  supra;  Gra- 
ham V.  Berry  man,  4  C.  E.  Green  (N.  J.), 
29;  see  Coop.  Eq.  PI.  86,  87;  Mont.  Eq. 
PI.  328;  Wickliflfe  V.  Clay,  1  Dana,  589. 
And  where  a  bill  is  filed  to  set  aside  an 
agreement  or  conveyance,  the  conveyance 
cannot  be  confirmed  and  established  with- 
out a  cross-bill  filed  by  the  defendant. 
Carnochan  v.  Christie,  11  Wheat.  446. 
But  where  the  plaintiff  bases  his  right 
to  relief  upon  an  agreement  for  farming 
on  shares,  and  prays  for  an  account  and 
equal  division  of  part  of  the  proceeds 
taken  by  the  defendant,  the  defendant  is 
entitled  to  an  account  of  so  much  as  has 
been  received  bv  the  plaintiff,  and  will 
not  be  compelled  to  file  across-liill  for  that 
purpose.  Scott  v.  Lalor,  3  C.  E.  Green 
(N.  J.),  301. 

A  cross-bill  may  be  filed  to  answer  the 
purposes  of  a  plea,  puis  darrein  amtinuance 
at  common  law.  Thus,  where  pending  a' 
suit,  and  after  replication  and  issue  joined, 
the  defenilant,  having  obtained  a  release, 
attempted  to  prove  it  viva  voce,  at  the 
hearing,  it  was  determined  that,  the  re- 
lease not  being  in  issue  in  the  cause,  the 
Court  could  not  try  the  fact  nor  direct  a 
trial  at  law  for  that  purpose;  and  that  a 
new  bill  must  be  filed  to  put  the  release  in 
issue.  Ld.  Red.  82;  Havne  v.  Hayne,  3 
Ch.  Rep.  19;  3  Swanst.  472,  474;  Story 
Eq.  Pl.§  392;  Miller  w.  Fenton,  11  Paige, 
18.  Upon  the  same  principle,  where  the 
plaintiff,  in  a  bill  to  redeem,  has,  after  an- 
swer filed,  assigned  all  his  interest  in  the 
mortgaged  premises,  the  defendant  may 
avail  himself  of  tlie  fact  by  a  cross-bill; 
and  such  an  a'^signment,  thus  brought  to 
the  knowledge  of  the  Court,  constitutes  a 
valid  defence  to  the  original  bill.  Lambert 
V.  Lnmbert,  52  Maine,  544. 

The  answer  cannot  be  retained  and  af- 
firmative   relief  given  thereon,  after  the 


CROSS-BILLS. 


1551 


relies  iipon  his  rights,  merely  by  way  of  defence  to  the  relief 
sought  against  him,  it  is  not  necessary  to  do  so.^  In  a  suit  for 
specific  performance,  however,  if  the  defendant  proves  an  agree- 
ment different  from  that  insisted  on  by  the  plaintiff,  the  Court 
without  a  cross-bill  being  filed,  may  decree  the  same  to  be  ex- 
ecuted.^ 

An  answer  to  a  cross-bill  cannot,  in  general,  be  required,  until 
the  original  bill  has  been  answered.^  The  defendant  to  the  cross- 
bill may,  therefore,  obtain,  on  motion  of  course,^  or  on  petition  of 
course  at  the  Rolls,  an  order  for  a  limited  time  to  answer  the  cross- 
bill after  the  defendant  to  the  original  bill  has  put  in  an  answer 
thereto.^  Upon  the  same  ]»rinci])le,  the  time  for  answering  in  the 
cross-suit  has  been  extended  until  after  the  defendant  in  the  origi- 
nal suit  had  complied  with  an  order  for  the  production  of  docu- 
ments made  in  that  suit." 

The  plaintiff  in  the  original  suit  may  obtain  the  order  for  time 
to  answer,  above  mentioned,  at  any  stage  of  the  suit,  provided  he 
is  not  already  in  contempt  for  want  of  answer  in  the  cross-suit.'^ 
He  will  not,  however,  be  entitled  to  the  order  if  he  omits  to  file 
interrogatories  within  the  proper  time,  and  in  the  mean  time  the 
interrogatories  to  the  cross-bill  have  been  filed ;  ^  or  if  he  materi- 
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dismissal  of  the  bill.  McConnel  v.  Smith, 
23  111.  607. 

by  statute  in  Mississippi,  a  defendant 
may  make  his  answer  a  cross-bill  against 
the  pLiintifl'  or  his  co-defendants,  or  all  of 
them.  Lardner  v.  Ogden,  31  Miss.  (2 
George)  332.  But  a  plaintiff"  cannot  make 
his  answer  a  cross-bill  to  the  defendant's 
cross-bill.  Brown  v.  Troup,  33  Miss.  (4 
George)  35. 

As  to  the  mode  of  enforcing  the  ap- 
pearance of  the  defendant  to  a  cross-bill, 
and  as  to  substituted  service,  see  1  Smith 
Ch.  Pr.  (2d  Am.  ed  )  461;  H.^tf.  Ch.  I'r. 
355;  Anderson  v.  Ward,  5  Monroe,  420. 

1  Hannah  v.  Hodgson,  30  Beav.  19;  7 
Jur.  N  S.  1092.  A  cross-bill  should  never 
be  brought,  where  the  party  can  obtain,  in 
the  original  suii,  the  same  relief  sought  by 
the  cros>-l)ill.  Bramaii  v.  Wilkinson,  3 
Barb.  S.  C.  151;  Tison  v.  Ti.son,  14  Geo. 
167;  Bullock  iv  Brown,  20  Geo.  472;  Bogle 
V.  Bogle.  3  Allen.  158,  161.  Such  a  bill 
seeking  no  discovery,  and  setting  up  no 
defence  which  might  not  have  been  as 
well  taken  by  answer,  will  be  dismissed 
with  costs.  Weed  v.  Small,  3  Sandf.  Ch. 
273.  Cross-bills  are  not  necessary  tor  ihe 
obtaining  of  credits,  or  mere  matters  of 
discharge;  relief  thereon  can  be  obtained 
under  the  answer.  Alston  v.  Alston,  34 
Ala  15;  see  Scott  v.  Lalor,  3  C.  E.  Green 
(N.  J.),  .301.  But  a  cross-bill,  if  seasona- 
bly filed,  may  be  sustained  for  the  purpose 
of  obtaining"  an  equitable  set-off.      Cart- 


wright  V.  Clark,  4  Met.  104;  see  Troup  v. 
Haight.  Hopk.  239 

2  Fife  V.  Clayton,  13  Ves.  546;  1  C.  P. 
Coop,  t  Cott.  351;  and  see  aiite,  p.  380, 
note  (3). 

2  See  Van  Valtenburg  v.  Alberry,  10 
Iowa,  264.  By  a  rule  of  the  Supreme 
Court  of  the  United  States,  where  a  de- 
fendant in  Equity-  files  a  cross-bill  for  dis- 
covery only  against  the  plaintiff  in  the 
original  bill,  the  defendant  to  the  original 
bill  shall  tirst  answer  thereto,  before  the 
original  plaintiff  shall  be  compelled  to  an- 
swer the  cros— bill.  The  answer  of  the 
original  plaintiff  to  such  cross-bill  may  be 
read  and  used  by  the  party,  filing  the  cross- 
bill, at  the  hearing,  in  the  same  manner 
and  under  the  same  restrictions  as  the 
answer,  praying  relief,  may  now  be  read 
and  used.     Equitj-  Ilule,  72. 

4  See  Bourne  v.  Hall,  5  Sim.  552. 

5  Harris  v.  Harris,  T.  &  K.  165;  Noel  v. 
King,  3  Mad.  183;  Waterton  v.  Croft,  5 
Sim.  502;  Holmfs  v.  Baddeley,  7  Beav. 
69;  Lafone  r.  Falklatid  Islands  Compa..}', 
2  K.  &  J.  276;  and  see  Garwood  v.  (;ur- 
ti-is,  10  Jur.  N.  S  199;  12  W.  K.  509,  V. 
C.  W.;  1  Smith  Ch.  I'r.  (2d  Am.  ed.)462, 
463;  Turner  v.  Hill,  and  Hill  v.  Turner, 
cited  1  Smith  Ch.  I'r.  (2d  Am.  ed.)  462. 
For  forms  ot  motion  paper  and  petition, 
see  Vol.  III. 

6  Holmes  v.  Baddeley,  ubi  sup. 
'  Harris  v.  Harris,  itbi  siij). 

8  Garwood  v.  Curteis,  10  Jur.  N.  S.  199; 
12  W.  R.  509,  V.  C.  W. 
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ally  amends  his  bill,  after  he  knows  that  the  cross-bill  has  been 
filed,^  and  requires  an  answer  to  the  amendments:  in  which  case, 
the  plaintiff  in  the  cross-suit  may  obtain,  on  motion  of  course,  or 
on  petition  of  course  at  the  Rolls,  an  order  that  the  proceedings  in 
the  original  suit  may  be  stayed,  until  the  plaintiff  in  that  suit  has 
put  in  a  full  and  sufficient  answer  to  the  cross-bill.^  This  order 
will  be  made,  although  the  plaintiff  in  the  cross-suit  has  put  in  an 
insufficient  answer  to  the  original  bill,  and  been  ordered  to  answer 
the  amendments  and  exceptions  at  the  same  time.^  An  answer 
being  considered  sufficient  until  it  is  successfully  excepted  to,  the 
time  for  taking  subsequent  proceedings  begins  to  run  immediately 
on  the  answer  being  put  in.* 

Where  the  plaintiff  in  the  original  suit  does  not  file  his  answer 
to  the  cross-bill,  before  the  expiration  of  the  time  for  taking  evi- 
dence in  the  original  suit,  the  latter  time  will,  on  the  application, 
by  summons  with  notice,^  of  the  defendant  in  the  original  sixit,  be 
enlarged  till  after  the  answer  has  come  in ;  ®  but  after  the  closing 
of  the  evidence  in  the  original  suit,  evidence  must  not  be  entered 
into,  in  the  cross-suit,  concerning  matters  in  issue  in  the  original 
suit.'^  It  may,  however,  be  entered  into  concerning  matters  not  in 
issue  in  the  original  suit ;  ^  and  if  no  evidence  has  been  gone  into 
in  the  original  suit,  evidence  may  be  entered  into  concerning  mat- 
ters at  issue  in  the  original  suit.^ 

Either  jjarty  may  obtain,  on  motion  of  course,  or  on  petition  of 
course  at  the  Rolls,  an  order,  directing  that,  in  each  of  the  causes, 
the  plaintiff  and  defendant  respectively  may  be  at  liberty  to  read, 


1  Gray  v.  Haig,  13  Beav.  65;  and  see 
ante,  p.  402. 

2  Steward  v.  Roe,  2  P.  Wms.  435;  Long 
V.  Burton,  2  Atk.  21b;  Noel  v.  King,  2 
Mad.  392;  Johnson  v.  Freer,  2  Cox,  371; 
ante,  p.  402;  see  1  Smitii  Ch.  Fr.  (2d  Am. 
ed.)  405;  Williams  v.  Carle,  2  Stockt.  (N. 
J.)  543.  As  to  staying  proceedings  in  the 
oripinsil  suit,  see  Tahujidge  i'.  Bell,  9 
I'aige,  410;  Wtiite  v.  Uuloicl,2  Paige,  164. 
'Hie  plaintiff  in  the  original  suit  is  not, 
ill  any  cMse,  obliged  to  stay  proceedings 
thereon  upon  the  filing  of  a  cross-bill,  ex- 
cept b}'  a  special  oider  of  tlie  Court, 
Wtiite  V.  liuloiil,  ubi  supra ;  Williams  f. 
Carle,  vbi.  supra  ;  Beauchamp  v.  Putnam, 
34  111.  378,  louiided  on  notice  of  the  appli- 
cation for  deliiy,  given  to  the  pliiiiitirt'  in 
the  ori^imd  suit:  Curtwright  «.  Chirk.  4 
Met.  1U4;  White  v.  Buloid,  atid  VVilliiims 
V.  Carle,  nbi  supra  ;  although  the  filing  of  a 
cross-bill  is  a  matter  of  right:  Besiucliamp 
V.  Putnam,  ttbi  supra.  And  it  is  not  a 
matter  of  course  for  the  Court  to  stay  pro- 
ceeuings  in  the  original  suit,  in  any  case, 
except  where  the  dtleiiiiant  in  the  cross- 
suit  is  in  contemjjt  for  not  answering. 
White  V.  Bulnid,  and  Williams  v.  Cnrle, 
ubi  supra.    All  the  plaintifis  in  the  cross- 


suit  must  join  in  the  application  to  stay 
proceedings.  For  this  purpose,  it  is  nec- 
essary that  the  matters  stated  in  the  cross- 
bill should  be  sworn  to  by  some  person 
who  knows  the  facts.  Taliiind<:e  v.  Bell, 
9  Paige,  410.  For  forms  cf  motion  paper 
an'i  petition,  see  Vol.  III. 

3  Long  V.  Burton,  2  Atk.  218;  Rattray 
V.  Diirley,  3  Aik.  724;  and  see  Gray  t). 
Haig,  ubi  sup. 

*  Ante,  p.  786;  Sibbald  v.  Lowrie,  2  K. 
&J.  277,  ij.;  Liifone  v.  Falkland  Islands 
Company,  ib.  276.  As  to  exceptions  to 
answerSj  see  aiUe,  p.  758  etseq. 

8  For  form  of  summons,  see  Vol.  III. 

6  Ante,  p.  076;  Riimkissenseat  v.  Bar- 
ker, 1  Atk.  21;  Cieswick  v.  Creswick,  z6. 
291;  Aylet  v.  Ea.sy,  2  Vis.  S.  336;  Dalton 
V.  Carr,  16  Ves.  93;  Cook  v.  Broomhead, 
ib.  133;  Coates  v.  Pearson,  4  Mad.  262; 
Bourne  v.  Hall,  5  Sim.  552;  sind  see  Gar- 
diner ?'.  Mason,  4  Bio.  C.  C.  478;  Kdwaids 
V.  IMorgMii,  11  Pri.  399;  Lowe  v.  Firkins, 
M'Lel.  10;   13  Pii.  21. 

7  Pasciill  V.  Scott,  12  Sim.  550;  affirmed 
1  Phil.  110. 

8  Wilford  V.  Beaseley,  3  Atk.  501. 

9  Ibid. 
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at  the  hearing,  the  evidence  taken  in  the  other  of  the  causes,  saving  Ch.  XXXIV. 

all  just  exceptions ;  ^  and  where  either  party,  plaintiff  or  defend-    .^. — ^ . 

ant,  obtains  an  order  to  use  depositions  of  witnesses  taken  in  another  Order  to  use 

cause,  the  opposite  party  may  likewise  use  the  same,  without  motion,  taken' in"^^ 

unless  upon  special  reason,  shown  to  the  Court  by  the  party  ob-  fj^^^^jfj^^^^^g; 

taining  such  order,  the  opposite  party  is  prohibited  by  the  same  opposite 

order  from  so  doing.^  ^^^  ^' 

The  original  and  cross  bill  should  be  set  down  in  the  same  Court ;  Original  and 

oT/.,ii  1  xTiTi    cross  causes 

and  will  be  heard  together.^   If  they  have  been  set  down  at  ditierent  ^  be  heard 

times,  an  order  may  be  obtained,  on  motion  of  course,  or  on  peti-  together. 

tion  of  course  at  the  Rolls,  that  the  cause  last  set  down  be  ad-  advance, 
vanced,  so  as  to  come  on  for  hearing  with  the  other.* 

When  the  original  and  cross  causes  have  been  set  down  to  be  When  set 

heard  together,  the  plaintiff   in  the  cross-suit  cannot  obtain   an  herrdtoge" 

order  of  course  to  dismiss  his  bill.^  J^^.^'"'  ^=5°?.®" 

„    T        ..,.,.       -  bill  not  dis- 

The  plaintiff  m  a  cross-suit,  who  is  out  of  the  jurisdiction    or  missible  as  of 

has  misdescribed  himself  in  the  bill,^  will  not  be  ordered  to  give  course. 

security  for  costs  to  the  plaintiff  in  the  original  suit ;  but  may  be  gg^!jfj.-ty  ^^ 

required  to  give  such  security  to  such  of  the  defendants  to  the  costs  may  be 

'■  °  .  ,  .    .      ,        .    o  required  in  a 

cross-suit  as  are  not  parties  to  the  original  suit."  cross-suit. 

Cross-bills  for  discovery,  in  aid  of  the  defence  to  a  suit  in  Equity,  Cross-bills  for 
are  now  of  very  rare  occurrence :  as  a  defendant  can  file  interrog-  discovery. 
atories  for  the  examination  of  the  plaintiff.^     Where,  however,  the 
defendant  is  required  to  answer,  he  cannot  file  such  interrogatories 
until  he  has  put  in  a  sufiicient  answer.^" 


1  Lubiere  v.  Genou,  2  Ves.  S.  579;  ante,, 
pp.  868,  975;  see  Christian  v.  Wrenn, 
Bunb.  331.  fhe  order  does  not  extend 
to  an  iinswer  not  put  in  evidence.  Moore 
V.  Harper,  1  W.  N.  56;  14  W.  R.  306,  V. 
C.  W. 

If  a  cross-bill  is  taken  as  confessed,  it 
may  be  usetl  as  evidence  against  the  pbiin- 
tiff  in  the  original  suit,  nn  the  hearing, 
and  will  have  the  same  ed'ect  as  if  he  had 
admitted  the  same  facts  in  an  answer. 
White  v.  Buloid,  2  Paige,  164.  The  plain- 
tiff in  a  cr.'ss-bill  cannot  contradict  the 
assertions  in  his  answer  in  the  original 
suit.  Hudson  v.  Hudson,  3  Rand.  117; 
Jackscin  V.  Grant,  3  C.  E.  Green  (N.  J.), 
145,  149,  150.  And  wheie  the  allegatii'ns 
of  a  cross-bill  are  inconsistent  with  the 
admissinns  of  tho- answer  to  the  original 
bill,  tliey  cannot  be  taken  as  true  though 
unanswered.  Savage  v.  Carter,  9  Dana, 
414;  see  Uiil  V.  Sliahan,  25  Ala.  694.  For 
form  of  order,  see  .Seton,  1275,  No.  2;  and 
for  forms  of  motion  paper  and  petition, 
see  Vol.  III. 

2  Ord  XIX.  5;  nn^e,  p.  871. 

3  Coleman  v.  Moore,  3  Litt.  355;  1 
Smith  Ch.  Pr.  (2d  Am.ed.)  468;  see  Story 
Eq.  PI.  §  395;  Ki-ed  t).  Kemp,  16^111.  455. 
A  question,  whicli  lias  been  raised  and 
adjudicated,  upon  a  bill  in  Equity,  cannot 


be  reheard  upon  the  cross-bill  and  answer. 
Barker  v.  Belknap,  39  Vt.  168, 176;  Story 
V.  Vermont  C.  K.K.,  32  Vt.  551. 

4  Hinde,  415;  rtw<e,  p.  975;  Hand's  Sol. 
Ass.  106.  But  tlie  delay  of  the  plaintiff  in 
the  cross-suit  will  not  be  permitted  to  de- 
lay the  hearing  of  the  oiiginal  cause. 
White  V.  Buloid,  2  Paige,  164;  see  Story 
Eq  PI.  §  395.  For  forms  of  motion  paper 
and  petition,  see  Vol.  III. 

6  Booth  V.  Leycester,  1  Keen,  247,  253, 
255. 

6  Antt,  p.  29;  Vincent  v.  Hunter,  5 
Hare,  320;  and  see  Watteeu  v.  Billam,  3 
De  G.  &  S.  516;  14  Jur.  165;  Tynte  u. 
Hodge,  2  J.  &  H.  692;  8  .lur.  N.  S.  1226; 
Washoe  Mining  Co.  v.  Ferguson,  L.  K.  2 
Eq.  371. 

7  Ante,  p.  359;  Wild  u.  Murray,  18  Jur. 
892,  V.  C.  W. 

8  Sioggett  V.  Viant,  13  Sim.  187.  Secu- 
rity fr  co-ts  wiil  not  be  required  from  a 
liinited  company  plaintiff  in  a  cross-^uit. 
Accidental  and"  Marine  Insurance  Co.  v. 
Gibbon,  12  Jur.  N.  S.  898;  15  W.  U.  97 
M.  R. 

a  15  &  16  Vic.  c.  86,  §  19. 

10  Ibid.     The  former  practice  may  still 

be  followed.     Ihid.     Cross-interrogatories 

should  be  tiled,  if  the  defendant   lielieves 

that  the  plaintiff  has  parted  with  his  in- 
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These  inteiTogatories  are  prepared  and  signed  by  counsel,  filed 
in  the  Record  and  Writ  Clerks'  office,  and  delivered  to  the  plain- 
tiff or  his  solicitor,  in  the  same  manner  as  interrogatories  for  the 
examination  of  a  defendant.^  A  concise  statement  of  the  subjects 
on  which  the  discovery  is  sought  must  be  prefixed  thereto.^ 

The  plaintiff  is  bound  to  answer  the  interrogatories,  in  like 
manner  as  if  they  had  been  founded  on  a  bill  of  discovery  filed  by 
the  defendant  against  the  plaintiff  on  the  day  when  such  interrog- 
atories were  filed,  and  as  if  the  defendant  to  such  bill  of  discovery 
had,  on  the  same  day,  duly  appeared  ;^  and  the  plaintiff  must  file 
his  answer,  and  get  such  answer  printed,  and  furnish  printed  copies 
thereof,  in  the  same  manner  as  a  defendant  is  required  to  do,  with 
respect  to  his  answer.* 


terest.     Clark  v.  Malpas,  10  VV.  R.  613, 
M.  R. 

1  15  &  16  Vic.  c.  86,  §  19;  ante,  p.  482; 
Braithwaite's  Pr.  39,  40.  The  Rules  of 
the  Court  of  Chancery  in  New  Jersey- 
provide  for  the  filing  of  interrogatories  by 
the  defeiidunt  to  the  plaintift';  for  the  an- 
swering of  them  by  the  pljuntiff;  for  ex- 
ceptions thereto;  for  reference  of  the 
exceptions  to  a  Master;  for  an  appeal  from 
the  blaster's  report  to  the  Chancellor;  for 
costs  to  the  defendant  if  the  exceptions 
are  overrule"';  and  to  the  plaintifi'  it  anj' 
of  the  interrogatories  are  adjudged  im- 
proper. Rule  59;  2  McCarter  (N.  J.),  525, 
526.  By  statute  of  Massachusetts,  in  suits 
in  Equity,  the  plaintiff  and  defendant  may 
at  any  time  after  the  filing  of  the  answer 
file  in  the  clerk's  office  interrogatories  for 
the  discovery  of  facts  and  documents  ma- 
terial to  the  support  or  defence  of  the  suit, 
to  be  answetvd  on  oath  by  the  adverse 
party.  St.  Mass.  1862.  c.  40;  Genl.  Sts. 
c.  129,  §§  46  57.  Under  these  statutes 
the  interrogating  party  or  his  attorney 
must  annex  to  such  interrogatories  an  affi- 
dnvit  to  the  eftect  that  he  has  reason  to 
believe  that  the  party  interrogating  will 
uerive  some  material  benefit  in  the  action 
from  the  discovery  which  he  seeks,  if  the 
same  be  fiurly  made,  and  that  the  discov- 
ery is  not  sought  lor  the  purpose  of  delay. 
The  answers  must  be  made  in  writing, 
upon  the  o  ith  of  the  interrogated  party, 
and  by  him  signed.  Each  interrogatory 
must  be  answereil  separately  and  fully. 
Tlie  party  interrogated  must  introduce 
into  liis  answer  any  matter  relevant  to 
the  issue  to  which  the  interrogatory  re- 
lates; but  lie  shall  not  be  obliged  to  crim- 
inate himself,  or  disclose  his  title  to  any 
property  the  title  whereof  is  not  material 
to  the  trial  of  the  suit  in  the  course  of 
which  he  is  interrogated;  or  to  disclose 
the  names  of  the  witnesses  by  whom  or 
the  UKinner  m  which  lie  proposes  to  prove 
his  own  case.  If  the  party  to  the  suit  is 
a  corporation,  the  opposite  party  may  ex- 
amine the  president,  treasurer,  clerk,  or 


any  director  or  officer  thereof,  in  the  same 
manner  as  if  he  were  a  party  to  the  suit. 
The  Court  may,  on  motion,  order  irrele- 
vant matter  introduced  into  the  answer  to 
be  expunged,  or  an  imperfect  answer  to 
be  made  full  and  clear,  or  an  unanswered 
interrogatory  to  be  answered  within  such 
time  as  may  seem  reasonable.  When  an 
answer  is  adjudged  irrelevant  or  insuffi- 
cient, or  when  a  party  is  ordered  to  an- 
swer an  interrogatory,  the  Court  may  at 
the  same  time  make  provision  respecting 
the  costs.  If  a  party  refuses  to  expunge, 
amend,  or  answer  according  to  the  requi- 
sitions of  the  statute,  the  bill  shall  be 
dismissed  or  taken  a^  confessed,  or  such 
otiier  order  or  decree  may  be  entered,  as 
the  case  may  require.  See  Statutes  above 
referred  to.  Wiison  v.  Webber,  2  Gray, 
558;  Amherst  and  Belchertown  R.R.  v. 
Watson,  8  Gray,  529.  For  form  of  inter- 
rogatories, see  Vol.  III. 
■^  See  form,  Vol.  III. 

3  15  &  16  Vic.  c.  86,  §  19. 

In  answermg  interrogatories  filed  by  a 
defendant  for  the  examination  of  the 
plaintiff',  the  general  rule  applies  that  he 
who  is  bound  to  answer  must  answer 
fully.  Interrogatories  fur  the  examination 
of  a  plaintiff  are  on  a  oifferent  footing 
fiom  tho-e  for  the  examination  of  a  de- 
fendant in  this  respect,  that  a  plaintiff  is 
not  entitled  to  discovery  of  the  defendant's 
Ciise,  but  a  defendant  may  ask  any  ques- 
tions tending  to  destroy  the  plaintiff's 
claim.  Hottinan  v.  Postill,  L.  K.  4  Ch. 
Ap.  673.  In  determining  whether  a  ques- 
tion is  one  of  fact,  and  therefore  to  be 
answered,  it  makes  no  difference  that  it  is 
asked  with  reference  to  a  written  docu- 
ment. lOid. ;  see  Dow  i;.  Eley,  2  H.  &  M. 
725.  For  the  practice  as  to  appearance  by 
a  defendant,  see  ante,  pp.  536-541 ;  and  as 
to  the  process  to  compel,  and  proceedings 
in  default  of  answer,  see  ante,  pp.  448  et 
sea. 

4  Ord.  6  March,  1860,  r.  11.  For  the 
practice  as  to  swearing,  filing,  and  print- 
ing answers,  see  ante,  pp.  737-759. 
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Leave  to  file : 
when  neces- 


The   practice  of  the  Court  witli  reference  to  excepting  to  an-  Ch.  XXXR^ 

swers  for  insufficiency,  or  for  scandal,  extends  and  is  applicable  to    . — 1,^; , 

answers  put  in  to  such  interrogatories;  but,  in  determining  the  Exceptions 
materiality  or  relevancy  of  any  such  answer,  or  of  any  exception    °^^^^  ^^' 
thereto,  the  Court  has  regard  to  the  statements  contained  in  the  scandal, 
original  bill,  and  in  the  answer  which  may  have  been  put  in  thereto 
by  the  defendant  exhibiting  the  inteiTOgatories.^ 

An  answer  being  considered  sufficient  until  it  is  successfully  |*^|^*|J,jg^_ 
excepted  to,^  a  defendant  is  alloAved  to  file  these  interrogatories  as  rogatones 
soon  as  he  has  filed  his  answer ; «  but  if  exceptions  for  insufficiency  jjf^g'j-^jfdant. 
are  filed  to  his  answer,  he  cannot  compel  an  answer  from  the  plain- 
tiff until  the  expiration  of  twenty-eight  days  from  the  time  when 
his  answer  is  found  or  deemed  sufficient.'*     If  the  exceptions  are 
ordered  to  stand  over  till  the  hearing,  and  neither  allowed  nor  dis- 
allowed, the  defendant  should  not  file  the  interrogatories  without  ^^'7- 
the  previous  leave  of  the  Court.^ 

The  answer  to  a  cross-bill  for  discovery  only,  or  to  inteiTogatories  ^"g^bili  for 
filed  for  the  examination  of  a  plaintiff,  may  be  read  and  used  by  discovery,  or 
the  party  filing  such  cross-bill  or  interrogatories,  in  the  same  man-  torieftbr  ^^' 
ner,  and  under  the  "same  restrictions,  as  the  answer  to  a  bill  praying  piaiutifl^s 
relief  may  be  read  and  used.®  treated  as 

A  cross-bill  is  under  the  present  practice,  unnecessary  for  the  If^^^^^J"  ^'" 
purjjose  of  procuring  the  production  of  documents  by  the  plaintifl?  cross-bill 

The  costs  of  a  cross-bill  of  discovery,  filed  by  any  defendant  in  unnecessary 

.    .      11  -,1     n  T   I'  A.      •      4.1        for  production 

aid  of  the  defence  to  an  ongmal  bill  for  rehet,  are  costs  m  tne  of  documents. 
original  cause :  imless  the  Court  otherwise  directs ;  *  and  the  Court  Costsof  cross- 
will  not  depart  from  this  rule  because  such  defendant,  although  g^.^,  °^  j[?^"Jf 
successful  in  the  suit,  has  not  availed  himself  of  the  discovery 
sought  by  his  bill.'* 

A  plaintiff  in  an  original  suit,  who  obtains  an  order,  as  of  course,  ^ 

to  dismiss  his  bill,  after  putting  in  his  answer  to  a  cross-bill  of  dis-  nal  bin,  is 

covery,  is,  it  seems,  entitled  to  the  costs  of  that  answer;^"  but  he  costs  of  Ws 

must  not,  in  the  application  for  such  costs,  suppress  the  fact  of  the  ^J^J^^-wf  °^f 

bill  of  discovery  being  a  cross-bill.-'^  discovery. 

Hem-  . 


defence  to  bill 
for  relief. 


PlaintifT  dis- 
missing origi- 


1  15  &  16  Vic.  c.  86,  §  19.  For  the 
practice  as  to  exceptions,  see  ante,  pp. 
758-774;  and  as  to  exceptions  for  scandal, 
see  ante,  pp.  347-354,  758. 

2  Ante,  p.  786;  Sibbald  v.  Lowrie,  2  K. 
&  J.  277,  n. ;  and  see  Lafone  v.  Falkland 
Islands  Co.,  ib.  276. 

3  Braithwaite's  Pr.  40;  Ord.  XXXVII. 
4. 

4  Braithwaite's  Pr.  40. 
6  Mertens  v.  Haigh,  IJ.  &  H.  231. 
6  Ord.  XIX.  6.    As  to  reading  answers, 

see  ante,  pp.  839  et  seq. 

V  15  &  16  Vic.  c.  86,  §  20;  and  see  post, 
Chap.  XLII.,  Production  of  Documents. 

8  Ord.  XL.  14;  Heraing  v.  Dingwall,  2 

VOL.  u.  38 


Phil.  212;  S.  C.  nom.  Dingwall  v. 
ming,  11  Jur.  177;  a?ite,  p.  1458. 

9  Robinson  v.  Wall,  10  Beav.  73.  As  to 
the  costs  of  cross-suits,  see  Morgan  & 
Davey,  146.  In  a  case,  where  all  the  ob- 
jects sought  by  a  cross-bill  might  have 
been  attained  by  proper  answers  and  pro- 
ceedings under  the  original  bill,  and  the 
cross-bill  was  thence  unnecessary,  it  was 
dismissed  without  costs  to  either  part}'. 
Bogle  V.  Bogle,  3  Allen,  158,  161. 

10  Westfield!;.  Skipwith,  1  Phil.  277;  7 
Jur.  499;  S.  C.  worn.  Skipworth  v.  West- 
field,  13  Sim.  265 ;  and  see  Watts  v.  Penny, 
17  Sim.  45;  13  Jur.  75S. 

11  AVatts  I'.  Penny,  11  Beav.  435 ;  13  Jur. 
578;  ante,  p.  1458. 
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§2. 


Costs  of  evi- 
dence taken 
in  one  suit, 
but  used  in 
both,  wliere 
both  dis- 
missed with 
costs. 


"Where  a  cause  and  cross-cause  are  dismissed  with  costs,  evidence 
taken  in  the  former,  and  used  in  both,  is  to  be  paid  for  in  the  cause 
in  which  it  was  taken.^ 

The  pendency  of  a  cross-bill  by  one  defendant,  is  no  answer  to 
a  motion,  to  dismiss  the.  original  bill  for  want  of  prosecution,  by 
another  defendant.^ 


Nature  of  a 
bill  of  discov- 
ery. 


Usually  filed 
in  aid  of  pro- 
ceedings in 
some  other 
Court; 


generally,  in 
a  Court  of 
Law. 


Section  II.  —  £ills  of  Discovery. 

Every  bill  may  be  a  bill  of  discovery ;  ^  but  the  species  of  bill 
usually  distinguished  by  that  title  is,  a  bill  for  the  discovery  of  facts 
resting  in  the  knowledge  of  the  defendant,  or  of  deeds  or  writings, 
or  other  things,  in  his  custody  or  power,  and  seeking  no  relief  in 
consequence  of  the  discovery:  though  it  may  pray  the  stay  of  pro- 
ceedings in  another  Court,  till  the  discovery  is  made.^ 

This  bill  is  commonly  used  in  aid  of  the  juiisdiction  of  some 
other  Court :  as,  to  enable  the  plaintiff  to  prosecute  or  defend  a 
proceeding  before  the  Privy  Council,^  or  any  other  legal  proceeding, 
of  a  nature  merely  civil,®  before  a  jurisdiction  which  cannot  compel 
a  discovery  on  oath  :  '  except  that  the  Court  has,  in  some  instances, 
refosed  to  give  this  aid  to  the  jurisdiction  of  inferior  Courts.^ 
Formerly,  the  most  common  case  of  a  bill  of  discovery  was,  in  aid 
of  an  action,  or  the  defence  to  an  action,  at  Law ;  and  notwith- 
standing that  discovery  may  now  be  obtained  at  Law,^  such  a  bill 
may  still  be  filed,  and  discovery  will  be  ordered,  and  an  injunction 
granted  in  the  mean  time,  on  a^jmna  facie  case  being  made.^°    A 


1  Corporation  of  Arundel  v.  Holmes,  4 
Beav.  325 ;  5  Jur.  884. 

2  Windham  v.  Cooper,  14  W.  R.  8,  V. 
C.  W.  The  dismissal  of  the  plaintift"'s 
bill  does  not,  as  a  matter  of  course,  oper- 
ate to  dismiss  a  cross-bill.  Worrell  v. 
Wade,  17  Iowa,  96. 

3  See  Dinsmore  v.  Crossman,  53  Maine, 
441;  Hilton  v.  Lathrop,  46  Maine,  297; 
Metier  v.  Metier,  4  C.  E.  Green  (N.  J.), 
457,  461. 

4  Ld.  Red.  53;  Lovell  v.  Galloway,  17 
Beav.  1.  As  to  bills  of  discovery,  see 
Adams  on  Eq.  1;  Coop.  Eq.  PL  58;  Harr. 
by  Newl.  57;  Jeremy  on  Eq.  257;  1  Mrd. 
Pr.  196,  2d  ed  ;  267,  3d  ed. ;  Story  Eq. 
Jur.  §  1480;  Story  Eq.  PI.  §  311;  Wel- 
ford  Eq.  PI.  118 ;  and  for  forms  of  such 
bills,  see  1  Van  Hev.  483;  Whitworth, 
Eq.  Prec.  343,  346,  376;  Willis  Eq.  PI. 
316,  326;  see  Genl.  Stats.  Mass.  c.  113, 

§4- 

5  Earl  of  Derbv  v.  Duke  of  Athol,  1 
Ves.  S.  203,  205.  " 

6  Lord  Montague  v.  Dudman,  2  Ves.  S. 
397,  398;   Macaulay  v.  Shakell,  1  Bligh 


N.  S.  96;  Glynn  v.  Houston,  1  Keen,  329, 
337. 

"i  Dunn  V.  Coates,  1  Atk.  288;  Anon., 
2  Ves.  S.  451.  As  to  discovery  in  aid  of 
proceedings  in  a  foreign  Court,  see  Bent 
V.  Young,  9  Sim.  180,  191;  2  Jur.  202; 
Crowe  V.  Del  Ris,  cited  in  Mitf.  Eq.  PL  by 
Jeremy,  186,  n.  {//).  In  Mitchell  v.  Smitli, 
1  Paige,  287,  Mr.  Chancellor  Walworth 
held,  that  a  bill  of  discovery  would  lie  in 
fiid  of  a  prosecution  or  a  defence  in  a  for- 
eign Court. 

s  Ld.  Red.  53;  and  see,  on  the  subject 
of  discover}-,  Seton,  1044-1062. 

'•>  14  &  15  Vic.  c.  99,  §  2;  17  &  18  Vic. 
c.  125,  §§  50-52;  Chitty's  Arch.  1411  et 
sea. 

10  Lovell  V.  Galloway,  17  Beav.  1;  19 
Beav.  643;  Garle  v.  Robinson,  3  Jur.  N. 
S.  633,  V.  C.  W. ;  Lloyd  v.  Adams,  4  K. 
&  J.  467;  Jlollett  v.  finequist,  25  Beav. 
609;  26  Beav.  466;  Harris  v.  Collett,  ib. 
222;  British  Empire  Shipping  Co.  v. 
Soames,  3  K.  &  J.  433;  3  Jur.  N.  S.  883; 
Barrj'  v.  Croskev,  2  J.  &  H.  1 ;  Ingilby  v. 
Shatto,  33   Beav.  31;  9  Jur.  N.  S.  1141; 
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bill  for  discovery,  in  aid  of  a  compulsory  arbitration,^  or  in  aid  of 
proceedings  in  the  Court  of  Probate,^  will  be  entertained. 

A  bill  of  discovery,  in  aid  of  an  action  at  Law,  will  not  be  enter- 
tained, where  the  whole  object  of  the  bill  is  to  obtain  discovery  of 
matters  which  would,  if  estabHshed,  subject  the  defendant  to  penal 
consequences ;  ^  nor,  it  seems,  where  the  discovery  is  souglit  in  aid 
of  an  action  for  a  mere  personal  tort.^ 

Where  the  Court  has  directed  the  trial  of  an  issue,  and  has  given 
directions  for  production  of  documents  at  the  trial,  a  bill  of  dis- 
covery, in  aid  of  the  proceeding,  cannot  be  filed,  without  the  leave 
of  the  Court.5 

A  bill  of  discovery  must  state  the  matter  touching  wliich  dis- 
covery is  sought,  the  interest  of  the  plaintiff"  and  defendant  in  the 
subject,  and  the  ficts  and  circumstances  upon  which  the  right  of 
the  plaintiff*  to  require  the  discovery  from  the  defendant  is  founded.^ 
The  bill  should  pray  that  the  defendant  may  make  a  full  discovery 
of  the  matters  therein  stated.'^  It  may  also  pray  any  equitable 
assistance  of  the  Court,  which  is  merely  consequential  upon  the 
prayer  for  discovery  ;  ^  but  it  should  not  pray  general  relief:  for 
then  it  is  a  bill  for  relief,^  If  it  prays  that  the  defendant  may  abide 
such  order  or  decree  as  the  Court  may  think  proper,  it  is  a  bill  for 
relief;  ^°  but  if  it  prays  that  he  may  abide  such  order  as  the  Court 
may  think  proper,  without  the  word  decree,  it  is  not  a  bill  for 
rehef" 

Where  the  bill  seeks  to  stay  proceedings  in  another  Court,  a 
motion  for  an  injunction  cannot  be  made,  until  the  interrogatories 
have  been  filed.^^ 

A  bill  of  discovery,  in  aid  of  proceedings  in  another  Court, 


As   to   reading   the   answer  at  Law,  see 
Brown  x:  Thornton,  1  M.  &  C.  243,  246. 

1  Urider  17  &  18  Vic.  c.  125,  §  3;  see 
British  Empire  Shipping  Co.  v.  tJoames, 
ubi  svp. 

2  Fuller  V.  Ingram,  5  Jur.  N.  S.  510 ;  7 
W.  R.  302,  v.  G.  W. 

3  Glynn  v.  Houston,  1  Keen,  329;  and 
see  ante,  pp.  563-569. 

■1  Glynn  v.  Houston,  %ihi  sup. 

5  Cooke  V.  Marsh,  18  Ves.  209;  ante,  p. 
1113;  and  see  Few  v.  Guppj',  1  M.  &  C. 
487,  507. 

6  Ld.  Red.  54;  Cardale  v.  Watkins,  5 
Mad.  18;  Moodaly  v.  Moreton,  2  Dick. 
652;  1  Bro.  C.  C.  408;  Glover  v.  Hall,  2 
Phil.  484,  492;  Attorney-General  v.  Cor- 
poration of  London,  2  "M'^.  &  G.  247; 
Story  Eq.  PI.  §  317  e<  seq.  ;  Mclntyre  v. 
Mancius,  3  .John.  Oh.  47  ;  Leggett  v.  Po-t- 
ley,  2  Paige.  601;  March  v.  Davison,  9 
Paige,  580;  Walker  v.  Locke,  5  Gush.  90, 
93;  Peck  o.  Ashley,  12  Met.  478;  Adams 
V.  Porter,  1  Cush.  170;  ante,  p.  570,  note. 

7  But  the  weight  of  authority  is  that  it 


is  not  necessary  in  such  bill  to  allege  that 
the  facts,  a  discovery  of  which  is  sought, 
are  within  the  exclusive  knowledge  of  the 
defendant.  Metier  V:  Metier,  4  C.  E. 
Green  (N.  J.),  457. 

8  Ante,  p.  547. 

9  Angell  V.  Westcombe,  6  Sim.  30; 
Story  Eq.  PI.  §  312  et  seq. ;  ante,  Demur- 
rer. Where  a  creditor  has  exhau-ted  his 
remedy  at  Law,  he  may  maintain  a  bill  in 
Equity'  against  the  debtor  for  discovery  of 
assets" and  for  relief.  Treadwell  v.  Brown, 
44  N.  H.  651. 

10  Rose  V.  Gannel,  3  Atk.  439;  Ambury 
V.  Jones,  Younge,  199;  James  v.  Herriott, 
6  Sim.  428. 

11  Baker  v.  Bramah,  7  Sim.  17;  South 
Eastern  Railway  Co.  v.  Submarine  Tele- 
graph Co  ,  18  Beav.  429;  17  Jur.  1044. 

1'^  Fuller  V.  Ingram,  5  Jur.  N.  S.  510;  7 
W.  R.  302,  V.  C.  W.;  and  see  Chilton  v. 
Campbell,  20  Beav.  531;  Lloyd  «'.  Adams, 
4  K.  &  J.  467;  and  as  to  the  co^ts  of  the 
motion,  see  Lovell  v.  Galloway,  19  Beav. 
643. 


Ch.  XXXIV. 

§2. 


Does  not  lie. 
where  discov- 
ery would 
subj  ect 
defendant  to 
penal  conse- 
quences; 
nor  in  aid  of 
action  for 
mere  personal 
too-t. 

Where  leave 
of  the  Court 
required. 

Form  of  bill. 


Prayer. 


Where  bill 
seeks  to  stay 
proceedings 
in  another 
Court. 

Where  bill  in 
aid  of  pro- 
ceedings in 
another 
Court. 
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Ch. 


XXXIV. 

§2. 


Bill  of  discov- 
ery of  docu- 
ments, 

praying  relief 
founded  on 
them. 

Where  affida- 
vit must  be 
annexed. 


Where  plain- 
tiff must 
establish  his 
title  at  Law, 
befofe  he  can 
apply  in 
Equity  for 
delivery  of 
documents. 


Bill  of  discov- 
er}' not 
brought  to  a 
hearing. 


Application 
by  defendant 
for  his  costs, 
after  answer 
put  in. 


cannot  be  maintained  against  a  person,  who  is  not  a  party  to  such 
proceedings ;  ^  and  if  the  proceedings  have  not  been  commenced, 
the  plaiutifF  must  aver  that  it  is  intended  to  commence  them  im- 
mediately.^ 

A  bill,  seeking  discovery  of  deeds  or  ^vritings,  sometimes  prays 
relief,  founded  on  the  deeds  or  writings  of  which  discovery  is 
sought.  Where  the  relief  so  prayed  is  such  as  might  be  obtained 
at  Law,  if  the  deeds  or  writings  were  in  the  custody  of  the  plaintiff, 
he  must  annex  to  his  bill  an  affidavit  that  they  are  not  in  his 
custody  or  power,  and  that  he  knows  not  where  they  are,  unless 
they  are  in  the  hands  of  the  defendant ;  ^  but  a  bill  for  discovery 
merely,  or  which  only  prays  the  delivery  of  deeds  or  writings,  or 
equitable  relief  grounded  upon  them,  does  not  require  such  an 
affidavit.^ 

If  the  title  to  the  possession  of  the  deeds  and  wi-itings,  of  which 
the  plaintiff  prays  possession,  depends  on  the  vaHdity  of  his  title  to 
the  property  to  which  they  relate,  and  he  is  not  in  possession  of 
that  property,  and  the  evidence  of  his  title  to  it  is  in  his  own  power, 
or  does  not  depend  on  the  production  of  the  deeds  or  wi'itings  of 
which  he  prays  the  deUvery,  he  must  establish  his  title  to  the  J^rop- 
erty  at  Law,  before  he  can  come  into  a  Court  of  Equity  for  delivery 
of  the  deeds  or  writings.^ 

A  bill  for  discovery  only  is  not  brought  to  a  hearing  ;  and  cannot, 
therefore,  be  dismissed  for  want  of  prosecution.^  After  the  answer 
has  been  held,  or  is  to  be  deemed,  sufficient,'^  the  defendant  may 
obtain  an  order,  on  motion  of  course,  or  on  petition  of  course  at 
the  Kolls,  for  taxation  and  payment  of  his  costs ;  ^  but  if  the  bill  is 
a  cross-bill,  the  costs  will  be  costs  in  the  original  suit,  unless  the 
Court  otherwise  directs.^     It  is  irregular,  on  the  apj)lication  for  the 


1  Queen  of  Portugal  v.  Glyn,  7  CI.  & 
F.  466;  Iverr  v.  Rew,  5  M.  &  C.  154;  Balls 
V.  Margrave,  3  Beav.  448. 

2  Mayor  of  London  v.  Levy,  8  Ves.  398, 
404. 

8  Walmsley  v.  Child,  1  Ves  S.  341, 
344;  Hook  v.  Dorman,  1  S.  &  S.  227,  230; 
see,  however,  Crosse  v.  Bedingfield,  12 
Sim.  35,  40;  Watson  v.  Parker,  2  Phil.  5; 
and  see  ante,  p.  392.  In  Maine,  "  bills  of 
discovery,  and  those  praying  for  an  in- 
junction, must  be  verified  bv  oath."  Ch. 
Kule  1,  37  Maine,  581.  This  rule  relates 
to  the  pure  and  simple  bill  of  discovery. 
Dinsmore  v.  Ciossman,  53  Maine,  441; 
Hilton  V.  Lathrop,  46  Maine,  297.  For 
form  of  affidavit,  see  Vol.  IH. 

4  Ld.  Ked.  54;  Godfrey  v.  Turner,  1 
Vern.  247;  Whitchurch  v.  Golding,  2  P. 
Wms.  541;  Dormer  v.  Fortescue,  3  Atk. 
124,  132;  Aston  v.  Lord  Exeter,  6  Ves. 
288;  King  v.  King,  Mos.  192;  ante,  p.  393; 
Caton  V.  Coles,  L.  K.  1  En  581,  584,  V. 
C.  W. 


5  Ld.  Eed.  54;  Jones  v.  Jones,  3  Mer. 
161, 170;  Armitage  v.  Wadsworth,  1  Mad. 
189,  193;  Crow  v.  Tyrrell,  3  Mad.  179; 
Field  V.  Beaumont,  1  Swanst.  204,  209. 

6  Woodcock  V.  King,  1  Atk.  286 ;  South 
Eastern  Railway  Co.  v.  Submarine  Tele- 
graph Co.,  ubi  sup. ;  ante,  p.  810. 

7  Ante,  pp.  786,  1457. 

•  8  Ld.  Ked.  201 ;  Attorney-General  v. 
Burcli,  4  Mad.  178;  see  Fitzgerald  v.  Bult, 
9  Hare  Ap.  65.  As  to  the  costs  of  a  bill  for 
discovery,  see  Morgan  &  Davey,  147  et 
seq. ;  ante,  1457,  note.  See  form  of  order, 
Seton,  1270 ;  and  for  forms  of  motion  paper 
and  petition,  see  Vol.  IH. 

^  Ord.  XL.  14 ;  Heming  v.  Dingwall,  2 
Phil.  212;  S.  C.  nom.  Dingwall  v.  Hem- 
ming, 11  Jur.  177 ;  and  see,  under  41st  Ord. 
of  Aug.,  1841,  Westfield  v.  Skipwith,  1 
Phil.  277;  7  Jur.  290;  S.  C.  7iom.  Skip- 
worth  V.  Westfield,  13  Sim.  265 ;  ante,  pp. 
1458,  1555. 
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costs  of  a  bill  of  discovery,  to  suppress  all  mention  of  tlie  fact  that 
it  is  a  cross-bill :  although  the  original  cause  may  have  been  dis- 
posed of  before  the  answer  to  the  cross-bill  was  put  in ;  ^  and  this 
rule  will  not  be  varied,  merely  because  a  defendant  does  not  make 
the  whole  matters  of  the  bill  of  discovery  available,^ 

Although  the  defendant  is  entitled  to  the  costs  of  the  suit,  he 
may  be  ordered  to  pay  the  costs  of  an  xmsuccessful  opposition  to  a 
motion  for  an  injunction  to  stay  the  proceedings  in  another  Court, 
in  aid  of  the  defence  to  which  the  bill  is  filed.^  Where  the  de- 
fendant's first  answer  has  been  found  insufficient,  the  costs  of  the 
exceptions  to  it  may  be  ordered,  on  the  ex  parte  aj^plication  of  the 
plaintifi",  to  be  deducted  from  the  costs  payable  to  the  defendant.^ 

Except  under  special  circumstances,  the  Court  will  not  permit  a 
bill  of  discovery  to  be  amended,  by  adding  parties  as  plaintiffs ;  ^ 
or,  after  answer,  by  adding  a  prayer  for  relief.*' 

If  the  defendant  to  a  bill  of  discovery  is  entitled  to  the  privilege 
of  peerage,  or  is  a  Member  of  Parliament,  the  Court  may,  upon 
the  application  of  the  plaintiff,  after  the  time  for  answering  has 
expired,  and  an  appearance  has  been  entered  by  the  defendant,  or 
by  the  plaintiff  on  his  behalf,  order  the  bill  to  be  taken  pro  co7ifesso^ 
unless  the  defendant  shall,  within  eight  days  after  being  served 
with  such  order,  show  good  cause  to  the  contrary  ;  "^  and  when  such 
order  has  been  pronounced,  the  bill,  or  an  examined  copy  thereof, 
may  be  taken  and  read,  in  any  Court  of  Law  or  Eqiiity,  as  evi- 
dence of  the  same  facts,  and  on  behalf  of  the  same  parties,  as  could 
an  answer  admitting  the  contents  of  the  bill.* 

The  Statute  of  Limitations  may  be  pleaded  to  a  bill  of  dis- 
covery :  ®  though  it  was,  at  one  time,  considered  this  could  not  be 
done.^° 


Where 
defendant 
may  be 
ordered  to 
pay  costs. 


Plaintiffs  not 
allowed  to  be 
added,  nor 
prayer  for 
relief  after 


Bill  of  discov- 
ery may  be 
read  pro  con- 
fesso,  as  an 
admission 
against  peer 
or  M.P. 


1  Watts  V.  Penny,  11  Beav.  435;  13 
Jur.  578;  17  Sim.  45;  13  Jur.  758;  ante, 
pp.  1343,  1414. 

2  Robinson  v.  Wall,  10  Beav.  73. 

3  Lovell  V.  Galloway,  19  Beav.  643 ;  see 

also  Anon.,  8  Ves.  69;  Banburry  v. , 

9  Ves.  103. 

4  Ante,  p.  774;  Hughes  v.  Clerk,  6  Hare, 
195 ;  but  see  Thomas  v.  Rawling,  27  Beay. 
375. 

5  Ante,  p.  405;  Lord  Cholmondeley  v. 
Lord  Clinton,  2  Mer.  71,  74. 

6  Ante,  p.  408;  Buttervvorth  v.  Bailev, 
15  Ves.  358,  361;  Jackson  v.  Strong, 
M'Lel.  245;  Parker  w.  Ford,  1  Coll.  506; 
but  see  Hildvard  v.  Cressy,  3  Atk.  303; 
Crow  V.  Tyre'll,  2  Mad.  397,409;  Lousada 
V.  Templer,  2  Russ.  561,  565 ;  Severn  v. 
Fletcher,  5  Sim.  457. 


<  11  Geo.  IV.  &  1  Will.  IV.  c.  36,  §  13 ; 
ante,  pp.  496,  530.  For  the  practice,  see 
ibid. 

8  11  Geo.  IV.  &  1  Will.  IV.  c.  36,  §  14; 
ante,  p.  497  -,  see  14  &  15  Vic.  c.  99,  §  14; 
ante,  p.  865  ;  and  Reeve  v.  Hodson,  10 
Hare  Ap.  19'  as  to  using  certified  copies  in 
a  Court  of  justice. 

9  Ante,  p.  640;  Beanies  on  Pleas,  275; 
Gait  ».  Osbaldeston,  1  Russ.  158;  Mendi- 
zabel  V.  Machado,  1  Sim.  68,  77;  Jermy 
V.  Best,  ib.  373,  375;  Macerefror  i\  East 
India  Co.,  2  Sim.  452 ;  Scott  v.  Broadwood, 
2  Coll.  447,  456;  10  Jur.  214;  Wigram  on 
Disc.  35;  see  also  Ld.Red.  269. 

10  Hindman  v.  Taylor,  2  Bro.  C.  C.  7, 
10. 


Statute  of 
Limitations 
may  be 
pleaded  to 
bill  of  discov- 
ery. 
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Section  III.  —  Jiills  of  Interpleader. 


Nature  of  a  Where  two  or  more  persons  claim  the  same  thing,  by  different 

ule'ider"*^'''^"     or  separate  interests,  and  another  person,  not  knowing  to  which  of 

the  claimants  he  ought  of  right  to  render  a  debt  or  duty,  or  to 

deliver  property  in  his  custody,  fears  he  may  be  hurt  by  some  of 

them,  he  may  exliibit  a   bill   of  interpleader   against  them.'^    A 

Plaintiff  must  plaintiff,  in  a   bill  of  interijleader,  must  not  himself   claim  any 

not. claim  an      ,  o         ,  -,  -,  ,.,.,..  r>  i       n    />      -i 

interest.  interest ;  -s  and  must  not  be  under  any  liabilities  to  any  oi  the  delena- 


1  Ld.  Red.  48,  141 ;  Shotbolt  v.  Biscnw, 
2  Eq.  Ca.  Ab.  17.S ;  Cliild  v.  Blann,  L.  R.  3 
Eq.  806,  808;  Bedell  v.  Hoffman,  2  Paige, 
199;  Atkinson  v.  Manl\s,  1  Cowen,  191; 
Bell  V.  Hunt,  3  Barb  Ch.  391;  Stranfte  v. 
Bell,  11  Geo.  103;  Green  v.  Mumford,  4 
R.  I.  313;  Providence  Bank  v.  Wilson,  4 
R.  I.  507 ;  Farley  v.  Blood,  30  N.  H.  354 ; 
Haves  v.  .Johnson,  4  Ala.  267;  Blair  v. 
Porter,  2  Beaslev  (N.  J.),  267;  Briant  v. 
Reed,  1  McCarter  (N.  J.),  271;  Lord  Cot- 
tenham,  in  Hoggnrt  v.  Cutts,  10.  &  P. 
204 ;  Shaw  v.  Coster,  8  Paige,  339 ;  Hor- 
ton  V.  Baptist  Church  &  Society  in  Ches- 
ter, 34  Vt.  309. 

To  justify  a  bill  of  interpleader,  there 
should  be  either  some  specific  chattel,  or 
some  definite  sum  of  money,  to  which 
different  parties  in  the  same  right,  or  in 
privity  of  estiite,  make  claim,  and  the 
person  bringing  the  bill  should  be  a  mere 
stakeholder,  having  no  interest  in  the 
matter;  so  that  when  the  Court  decree  an 
interpleader,  tlie  plaintiff  can  step  out  of 
the  case  altogether.  Lincoln  v.  Rut.  & 
Bur.  R.R.  Co.,  24  Vt.  639.  As  to  inter- 
pleader generallv,  see  Crawford  v.  Fisher, 

1  Hare,  436,  440;  6  Jur.  576;  Glynn  v. 
Locke,  3  Dr.  &  War.  11;  Cochrane  v. 
O'Brien,  2  .lo.  &  Lat.  380;  Anon.,1  Vern. 
351;  1  Eq.  Ca.  Ab.  80;  Langston  «.  Boyl- 
ston,  2  Ves.  -J.  101, 107;  Dungeyi?.  Angove, 
ib.  304,  310;  Angell  v.  Hadden,  15 'Yes. 
244;  Stevenson  v.  Anderson,  2  V.  &  B. 
407,  410 ;  Morgan  v.  Marsack,  2  Mer.  107, 
110;  Paris  v.  Gilham,  G.  Coop.  56;  Fare- 
brother  V.  Prattent,  Dan.   64;  Burnett  v. 

Anderson,  1  Mer.  405;  v.  Bolton,  18 

Ves.  292;  Glyn  v.  Duesburv,  11  Sim.  139, 
147;  4  .Jur.  1080;  Jones  v.  Thomas,  2  Sm. 
&  G.  186;  18  Jur.  460;  Nelson  v.  Barter, 

2  H.  &  M.  334;  10  Jur.  N.  S.  611;  Aftd. 
by  L.  C.  10  Jur.  N.  S.  832;  12  \V.  R. 
1043.  As  to  interpleader  suits,  see' Adams 
on  Eq.  202;  Crop.  Eq.  PI  45;  Hiirr.  by 
New].  45;  Jeremy  on  Eq.  346;  1  Mad.  Pr. 
173,  2ded.;  239,  3d  ed. ;  Storv  Eq.  Jur. 
§  800;  Story  Eq.  PI.  §291;  Welford  Eq. 
PI.  148;  and  for  forms  of  interpleader  bills, 
see  1  VanHev.  247;  Whitworth  Eq.  Prec. 
389;  Willis  Eq.  PI.  303;  and  Vol.  HI.  As 
to  cases  of  bills  brought  by  executors  or 
trustees  in  the  nature  of  bills  of  inter- 
pleader seeking  instructions  of  the  Court, 
see  Houghton  v.   Kendall,  7  Allen,  72; 


Andrews  t;.  Bishop,  5  Allen,  490;  Loring 
V.  Thorndike,  5  Allen,  257;  Bowditch  v. 
Soltyk,  99  Mass.  136. 

2  Mitchell  V.  Hayne,  2  S.  &  S.  63 ; 
Moore  v.  Usher,  7'^ Sim.  384;  Stuart  v. 
Welsh,  4  M.  &  C.  305,  310;  3  Jur.  237; 
Hoggart  V.  Cutts,  C.  &  P.  197,  204 ;  Dip- 
lock  V.  Hammond,  2  Sm.  &  G.  141.  The 
bill  will  lie,  if  the  plaintiff  has  claimed  an 
interest,  where  previously  to  tlie  inter- 
pleader order,  he  withdraws  such  claim. 
Jacobson  v.  Blackhurst,  2  J.  &  H.  486; 
Atkinson  v.  Manks,  1  Cowen,  691;  Adams 
V.  Dixon,  19  Geo.  513;  Lozier  v.  SVan 
Saun,  2  Green  Ch.  325.  The  plaintiff  in 
a  bill  of  interpleader,  strictly  so  called, 
can  claim  no  relief  against  either^of  the 
defendants,  but  only  ask  for  leave  to 
pay  the  money  or  deliver  the  property  to 
the  one  to  whom  it,  of  right,  belongs,  in 
order  that  he  may  thereafter  be  protected 
from  the  claims  of  both.  This  bill  should 
not  be  filed,  except  in  a  case,  where  the 
plaintiff  can  in  no  other  way  be  protected 
from  an  unjust  litigation,  in  which  he  has 
no  interest.  Bedell  v.  Hoffman,  2  Paige, 
199;  Badeau  v.  Rogers,  2  Paige,  209.  But 
it  would  seem  from  some  cases,  that  a 
party  may  be  allowed  to  resort  to  a  biH'of 
interpleader,  and  to  ask  the  Court  to  tell 
him  to  which  of  several  claimants  of  a  fund 
or  other  thing  in  his  hands  he  may  paj'  or 
deliver  it;  although  he  might  be  able,  by 
great  attention  and  caution,  to  make  him- 
self secure.  He  may  secure  himself  bj'  a 
single  suit,  instead  of  remaining  liable  to  as 
many  suits  as  there  are  claimants,  where 
one  payment  ought  to  discharge  him.  Far- 
ley );.  Blood,  30  N.  H.  363,  per  Woods  J. ; 
Lozier  v.  Van  Saun,  2  Green  Ch.  325.  Such 
bills  are  not  encouraged,  on  account  of  the 
delay  and  expense  which  thev  occasion. 
Greene  v.  Mumford,  4  R.  I.  313;  Bedell  v. 
Hoffman,  2  Paige,  199;  Farley  v.  Blood, 
30  N.  H.  361. 

The  interpleader  can  justl3'  be  allowed 
only  when  no  other  question  than,  the 
right  of  property  is  meant  to  be  litigated. 
Sherman  v.  Partridge,  4  Duer  (n!  Y.), 
646.  It  must  be  denied,  when  it  is  alleged 
that  the  person  seeking  to  be  discharged 
as  a  mere  depositary,  is  liable  on  any 
ground  independent  of  the  title.  Sher- 
man V.  Partridge,  «6J  sup.  So,  where  he 
has  an  interest  or  duty  to  protect  one  of 
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ants,  beyond  those  which  arise  fi-om  the  title  to  the  property  in 
contest.^ 

In  a  bill  of  interpleader,  the  plaintiif  must  state  his  own  rights, 
and  the  several  claims  of  the  defendants,  and  show  his  right  to 
compel  them  to  interplead.^  The  bill  then  prays,  that  they  may 
interplead,  so  that  the  Court  may  adjudge  to  whom  the  thing 
belongs,  and  that  the  plaintiif  may  be  indemnified.  If  any  suits 
at  Law  are  brought  against  him,  he  may  also  pray  that  the 
claimants  may  be  restrained  from  proceeding,  till  the  right  is 
determined.' 

The  plaintiff  in  his  bill  should  negative  any  interest  in  himself 
in  the  matter  in  controversy,*  and  show,  that  he  is  a  mere  stake- 
holder,^ and  that  he  is  ignorant  of  the  rights  of  the  respective 
parties,  who  are  called  lapon  by  him  to  interplead ;  or,  at  least, 
he  must  show  that  there  is  some  doubt  to  which  of  such  parties 
the  debt  or  duty  belongs  ;  so  that  he  cannot  safely  pay  or  render 
it  to  one,  without  risk  of  being  made  liable  for  the  same  debt  or 
duty  to  the  other.^ 

The  bill  should  also  show,  that  there  are  proper  persons  in  esse, 
capable  of  interpleading,  and  of  setting  up  opposite  claims ;  for 
otherwise  the  objects  of  the  bill  would  be  unattainable. '^  The 
plaintiff  should  admit  a  title  against  himself  in  each  of  the  claim- 
ants, and  that  each  of  them  claims  a  right,  and  such  a  right,  as 
they  may  interplead  for.* 


Cn.  XXXIV. 

§3. 


Statement 
in  the  bill; 


and  what  it 
must  show 


the  parties  rather  than  the  other;  as  an 
executor  standing  between  two  claimants, 
one  of  whom  claims  by  title  paramount  to 
the  testator's,  and  the  other  as  a  legatee 
under  the  will,  is  not  in  the  position  to 
sustain  a  bill  of  interpleader,  his  duty- 
being  clearly  to  protect  the  interest  of 
the  legatees.  Adams  v.  Nixon,  '19  Geo. 
513. 

1  Crawshay  v.  Thornton,  2  M.  &  C.  1, 
19;  Pe'arson  v.  Cardon,  2  E.  &  M.  607. 

2  Ld.  Red.  142;  Dungey  v.  Angove,  2 
Ves.  J.  304;  Johnson  v.  Atkinson,  3  Anst. 
798;  Nickolson  v.  Knowles,  5  Mad.  47; 
Lowndes  v.  Cornford,  18  Ves.  299;  Cook 
V.  Earl  of  Rosslyn,  1  Gifif.  167;  5  Jur.  N. 
S.  973. 

3  Ld.  Red.  49;  East  India  Co.  v.  Ed- 
wards, 18  Ves.  376;  Croggon  v.  Svmons, 
3  Mad.  130;  AVarington  v.  Wheatstone, 
.lac.  202,  205;  Story  Eq.  PI.  §  292.  A 
bill  of  interpleader  ought  to  be  filed  be- 
fore, or  immediately  after  the  commence- 
ment of  proceedings  at  Law,  and  should 
not  be  delaj^ed  until  after  a  verdict  or 
judgment  has  been  obtained.  Cornish  v. 
Tanner,  1  Y.  &  J.  333;  Union  Bank  v. 
Kerr,  2  Md.  Ch.  Dec.  460. 

4  Story  Eq.  PI.  §  292.  But  it  is  no 
objection  to  a  bill  of  interpleader  that  the 
phiintitf's  chance  of  success,  in  litigating 
m  respect  to  an  interest  in  other  property, 
not  in  the  suit,  and  not  now  in  litigation. 


may  be  increased  by  the  success  of  one  of 
the  parties.  Openheim  v.  Leo  Wolf,  3 
Sandf.  Ch.  571.  Still,  if  the  plaintiff  has 
in  any  waj'  lent  himself  to  further  the 
claims  of  either  of  the  parties  who  chiim 
the  fund  in  controversy,  or  to  aid  one  in 
obtaining  the  possession  thereof,  to  the  ex- 
clusion of  the  other,  he  cannot  sustain  his 
bill.  Marvin  v.  El  wood,  11  Paige,  365; 
Nash  V.  Smith,  6  Conn.  421. 

s  Shaw  V.  Coster,  8  Paige,  339;  Badeau 
V.  Rogers,  3  Paige,  209;  Storv,  Eq.  PI. 
§  297;  Lincoln  v.  Rut.  &  Burl  R.Ii.  Co., 
24  Vt.  639 ;  Stuart  v.  Welsh,  4  M.  &  C. 
305;  Bignold  v.  Audland,  11  Sim.  23; 
Moore  v.  Usher,  7  Sim.  383;  Touhnin  v. 
Reid,  14  Beav.  499;  Diplock  v.  Hammond, 
2  S.  &  G.  141.  The  piaintift' cannot,  after 
bill  of  interpleader  filed,  set  up  a  right  in 
himself  to  the  fund  in  controversv.  An- 
derson V.  Wilkinson,  10  Sm.  &  M"  601. 

6  Shaw  V.  Coster,  8  Paige,  339;  Mo- 
hawk &  Hud.  R.R.  Co.  V.  Clute,  4  Paige, 
384,  392;  Adams  v.  Dixon,  19  Geo.  513; 
Farley  v.  Blood,  30  N.  H.  360,  361;  Par- 
ker V.  Barker,  42  N.  H.  93. 

7  Storv  Eq.  PI.  §  295;  Metcalf  v.  Her- 
vey,  1  Ves.  248,  249;  2  Story  Eq.  Jur. 
§  821 ;  Browning  v.  Watkins,  10  Sm.  &  M. 
482. 

8  2  Storv  Eq.  Jur.  §  821;  Story  Eql 
PI.  §  295;  Slingsby  v.  Moultoii,  1  V.  &  B. 
334 ;    Atkinson  v.  Manks,  1  Cowen,  691 ; 
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Ch.  XXXIV. 

§3. 


Affidavit  of 
no  collusion 
must  be  an- 
nexed. 


All  the  plain- 
tiffs should 
join  in  the 
affidavit. 

Form  of  affi- 
davit, where 
plaintiff  sues 
as  officer  of  a 
public  com- 
pany. 


If  it  appears  fi'om  the  bill,  that  one  defendant  is  entitled  to  the 
debt  or  duty  and  that  the  other  is  not,  both  defendants  may 
demur.^  And  so,  where  it  appears  that  neither  of  the  defendants 
is  entitled  to  the  debt  or  duty.^ 

As  the  sole  ground  on  which  the  jurisdiction  of  the  Court,  in 
this  case,  is  supported,  is  the  danger  of  injury  to  the  plaintiif  from 
the  doubtful  title  of  the  defendants,®  the  Court  will  not  permit  the 
proceeding  to  be  used  coUusively  to  give  advantage  to  either 
party  :  therefore,  with  a  bill  of  interpleader  the  plaintiff  must  file 
an  affidavit  that  there  is  no  collusion  between  him  and  any  of  the 
l^arties.*  The  bill  is  demun-able,  if  the  affidavit  is  not  annexed,^ 
or,  at  least,  filed  "with  it.®  The  affida\it  may  be  sworn  before  the 
bill  is  actually  filed.'^  Where  there  are  several  plaintiffs,  they 
must  all  join  in  the  affidavit,  or  the  affidavit  must  show  satisfacto- 
rily why  the  other  plaintifts  do  not  join.® 

Where  the  bill  is  filed  by  the  officer  of  a  public  company,  the 
affidavit  must  state,  not  only  that  the  plaintiff  does  not  collude, 
but  that,  to  the  best  of  his  knowledge  and  belief,  the  comjiany 
does  not  collude,  with  any  of  the  defendants.® 

Quinn  v.  Green,  1  Ired.  Eq.  229;  Brown- 
ing V.  Watkins,  10  Sm.  &  M.  482.  If  one 
of  two  parties,  defendants,  withdraws  all 
claim  to  the  funds,  a  decree  that  thej'  be 
paid  to  the  other  is  of  course.  Knight  v. 
Yarborough,  7  Sm.  &  M.  179. 

1  Shaw  V.  Coster,  8  Paige.  339;  Ld. 
Red.  142;  Stor\',  Eq.  PI  .§  292;  Mohawk 

6  Hud.  R.R.  "Co.  V.  Clute,  4  Paige,  284; 
Parker  v.  Barker,  42  N.  H.  93 ;  Briant  v. 
Reed,  1  McCarter  (N.  J.),  271,  276.  For 
the  form  of  such  demurrer,  see  Willis,  440, 
441. 

2  Barker  v.  Swain,  4  Jones  Eq.  (N.  C.) 
220;  Ld.  Red.  58,  164,  165,  166. 

3  Mohawk  &  Hudson  River  R.R.  Co.  v. 
Clute,  4  Paige,  392;  Ld.  Red.  49;  Atkin- 
son V.  Manks,  1  Cowen,  703 ;  Storj',  Eq. 
PI.  §§  291,  292;  Woods  J.  in  Farley  v. 
Blood,  30  N.  H.  361 ;  Badeau  v.  Rogers, 
2  Paige,  209;  Griggs  v.  Thompson,  1  Geo. 
Dec.  146;  Blair  v.  Porter,  2  Beasley  (N. 
J.),  267. 

4  Ld.  Red.  49;  Errington  v.  Attorney- 
General,  Bunb.  303 ;  Stevenson  v.  Ander- 
son, 2  V.  &  B.  407,  410;  Warington  v. 
Wheatstone,  nbi  stip. ;  Wood  v.  L^Tie,  4 
De  G.  &  S.  16;  Bignold  v.  Audland,  11 
Sim.  23 ;  5  Jur.  51 ;  Hamilton  v.  Marks,  5 
De  G.  &  S.  638;  ante,  p.  394;  1  Smith 
Ch.  Pr.  (2d  Am.  ed.)  474;  Eden  Injunct. 
(2d  Am.  ed.)  401 ;  Shaw  v.  Coster,  8  Paige, 
339;  2  Hoff.  Ch.  Pr.  103;  Tobin  v.  Wil- 
son, 3  J.  J.  Marsh.  67 ;  Biggs  v.  Kowns, 

7  Dana,  411;  Ld.  Red.  49,  143;  Atkinson 
V.  Manks,  1  Cowen,  691;  Story  Eq.  PI. 
§§  291,  297;  Dungey  v.  Angove,  2  Sum- 
ner's Yes.  313;  Mr.  Hovenden's  note  (5); 
2  Story,  Eq.  Jur.  §  809 ;  Farley  v.  Blood, 
30  N.  H.  354,  361.  By  the  practice  in 
Connecticut  it  is  not  necessary  to  annex 
this  affidavit  of  non-collusion.    Nash  v. 


Smith,  6  Conn.  421 ;  see  Jerome  v.  Jerome, 
5  Conn.  352.  The  Chancery  practice  in 
Connecticut  regarding  bills  of  interpleader, 
differs  not  only  in  this,  but  also  in  other 
respects,  from  that  of  England  and  many 
of  the  States.  Consociated  Pres.  Soc.  of 
Green's  Farms  v.  Staples,  23  Conn.  544. 
For  forms  of  affidavit,  see  Vol.  III. 

5  Metcalf  V.  Her^^ev,  1  Ves.  S.  248; 
Ld.  Red.  143;  Tobin  "v.  Wilson,  3  J.  J. 
Marsh.  67;  Farley  v.  Blood,  30  N.  H.  354; 
Shaw  V.  Coster,  2  Edw.  Ch.  405 ;  Gibson 
V.  Goldthwaite,  7  Ala.  281.  An  objection 
to  the  form  of  the  affidavit  should  be  made 
by  demurrer.  Hamilton  v.  Marks,  5  De 
G.  &  S.  638;  Wood  v.  Lyne,  2  De  G.  & 
S.  16.  The  plaintiff  need  not  swear  that 
the  bill  is  filed  at  his  own  expense;  Met- 
calf v.  Hervey,  1  Ves.  S.  248;  Eden  In- 
junct. (2d  Am.  ed.)  401;  nor  that  it  was 
filed  without  the  knowledge  of  either  of 
the  defendants.  Stevenson  v.  Anderson, 
2  V.  &  B.  410;  Dungey  v.  Angove,  2 
Sumner's  Ves.  313,  Mr.  Hovenden's  note 
(5).  The  bill  maj'  be  referred  to  in  the 
affidavit,  either  as  an  exhibit,  or  as  being 
thereunto  annexed.  Braithwaite's  Pr.  27. 
For  forms  of  demurrer,  see  2  Van  Hey.  77 ; 
Willis,  442. 

6  Shepherd  v.  Jones,  3  De  G.,  F.  &  J. 
56 ;  S.  C.  nom.  Jones  v.  Shepherd,  7  Jur. 
N.  S.  228,  L.  JJ. ;  29  Beav.  293 ;  7.  Jur. 
N.  S.  250. 

7  Walker  v.  Fletcher,  1  Phil.  115;  12 
Sim.  420;  6  Jur.  4;  Braithwaite's  Pr.  27; 
but  see  Francome  v.  Francome,  13  W.  R. 
355  L.  C. 

8  Braithwaite's  Pr.  27,  28;  Gibbs  v. 
Gibbs,  ib.  27;  5  W.  R.  243   V  C.  W. 

9  Bignold  V.  Audland,  ubi  sup. ;  and  see 
ante,  pp.  392-395.  For  form  of  affidavit, 
see  Vol.  m. 
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The  nffidavit  of  the  plaintiff's  solicitor  is  not  in  general  suffi- 
cient ;  ^  but  in  an  injunction  case,  where  the  plaintiffs  were  abroad, 
the  affidavit  was  allowed  to  be  sworn  by  the  solicitor,  for  the 
purposes  of  the  injunction,^  and  the  affidavit  of  the  plaintiffs  was 
afterwards  filed  and  annexed  to  the  bill,  as  of  the  day  on  which 
the  bill  was  filed.^  And  where  the  plaintiff  was  too  ill  to  make 
the  affidavit,  a  joint  affidavit  by  his  son  (a  partner  in  his  business), 
and  his  solicitor,  deposing  to  his  state  of  health,  and  that  there 
was  no  collusion  between  them,  or  the  plaintiff,  and  the  defendants, 
was  allowed  to  be  filed  with  the  bill.* 

The  Court  gives  credit  to  the  affidavit;  and  will  not  pennit 
evidence  to  be  adduced  to  contradict  it.^ 

Where  a  bill  was  filed  by  the  owner  of  an  estate,  subject  to  a 
charge,  as  to  which  there  were  conflicting  claims,  no  affidavit  was 
required.® 

Upon  filing  the  affidavit  of  no  collusion,  no  stamp  need  be 
affixed  to  it.^  A  copy  of  the  affidavit,  sealed  at  the  Record  and 
Writ  Clerks'  office  (but  not  necessarily  an  office  copy),  should  be 
annexed  to  each  copy  of  the  bill  for  service.^ 

The  plaintiff  in  a  bill  of  interpleader  ought  by  his  bill,  to  offer 
to  pay  into  Court  any  money  and  interest  which  is  due  fit'om 
him.^  The  omission  of  such  offer  does  not,  however,  render  the 
bill  demurrable ;  ^°  but  the  fund  must  be  brought  into  Court  before 
any  order  will  be  made  in  the  cause." 


Ch.  XXXIV. 

§3. 


Where  affi- 
davit of  plain- 
tiff's  solicitor 
will  be  ac- 
cepted. 


Affidavit  can- 
not be  contra- 
dicted. 
Affidavit : 
when  dis- 
pensed with. 


Sennce  of 
copy  of  affi- 
davit, with 
copy  of  biU. 


Pa3'Tiient  into 
Court  of  fund 
in  litigation. 


1  Wood  V.  Lyne,  4  De  G.  &  S.  16. 

2  Larabrie  v.  Brown,  1  De  G.  &  J.  204; 
23  Beav.  607 ;  and  see  Nelson  v.  Barter,  2 
H  &  M.  334;  10  Jur.  N.  S.  611,  V.  C.  W., 
where,  there  being  several  plaintiffs  resid- 
ing in  distant  places,  leave  was  given,  on 
an  affidavit  by  their  solicitor;  and  an  in- 
junction granted  for  a  limited  time,  on  an 
undertaking  to  file  the  usual  affidavit. 

3  Braithwaite's  Pr.  27. 

4  Hartley  v.  Swayne  (1860,  H.  No.  191), 
28  July,  1860,  V.  C.  K. 

5  Langston  v.  Bovlston,  2  Ves.  J.  101, 
110;  Hamilton  v.  Marks,  5  De  G.  &  S. 
638,  643;  Manley  v.  Robinson,  L.  R. 
4  Ch.  Ap.  347.  In  a  case  where  collusion 
was  charged,  the  Court  put  the  plaintiff 
under  an  undertaking  as  to  damages. 
Manley  v.  Robinson,  L.  R.  4  Ch.  Ap.  347; 
see  Dungev  v.  Angove,  2  Ves.  J.  304; 
Toulmin  »."Reid,  14  Beav.  499. 

6  Vyvyan  v.  Vyvyan,  30  Beav.  65,  70; 
7  Jur.  N.  S.  891. 

T  Braithwaite's  Pr.  27. 

8  Ibid. ;  ante,  pp.  396,  442. 

9  Ld.  Red.  49,  143;  Earl  of  Thanet  v. 
Paterson,  Barnard.  247;  2  Ves.  J.  108; 
Langston  v.  Bovlston,  2  Ves.  J.  101,  108, 
109;  East  India  Company  v.  Edwards, 
18  Ves.  376,  378;  Hyde  v.  Warren,  19 
Ves.  322,  323 ;  Warington  v.  Wheatstone, 
Jac.  202,  205 ;  Seton,  962,  No.  1 ;  Bignold 


V.  Audland,  11  Sim.  23;  5  Jur.  51.  Where 
the  plaintiff  had  offered  to  pay  over  the 
fund  on  being  indemnified,  and,  that  being 
refused,  had  filed  his  bill  with  reasonable 
diligence,  he  was  not  charged  with  inter- 
est on  the  money  deposited  in  Court. 
Richards  v.  Salter,  6  John.  Ch.  445. 

10  Meux  V.  Bell,  6  Sim.  175;  1  Smith 
Ch.  Pr.  (2d  Am.  ed.)  467;  Williams 
V.  Wright,  20  Texas,  499 ;  Nash  v.  Smith, 
6  Conn.  421.  In  Williams  v.  Walker,  2 
Rich.  Eq.  291,  it  was  held  that  the 
plaintiff  shoujd  not  only  offer  by  his  bill 
to  bring  the  money  or  fund  into  Court, 
but  he  should  obtain  an  order  to  that 
effect,  and  comply  with  it  before  proceed- 
ing in  the  cause;  see  also  Parker  v.  Bar- 
ker, 42  N.  H.  78,  96;  McGarnah  v.  Pra- 
ther,  1  Black.  299;  Shaw  v.  Coster,  8 
Paige,  399;  2  Story  Eq.  Jur.  §  809,  which 
support  the  ground  that  an  offer  to  bring 
the  money  into  Court  is  necessary. 

11  Dungey  v.  Angove,  3  Bro.  C.  C  36; 
Sieveking  v.  Behrens,  2  M.  &  C.  581; 
1  Jur.  50 ;  Meux  v.  Bell,  vbi  sup. ;  Pauli 
V.  Von  Melle,  8  Sim.  327 ;  Ld.  Red.  49, 
143;  Story  Eq.  PI.  §  291;  Mohawk  & 
Hudson  R.R.  Co.  v.  Clute,  4  Paige,  384; 
Shaw  V.  Coster,  8  Paige,  339;  City  Bank 
V.  Bangs,  2  Paige,  570,  573;  Nash  v. 
Smith,  6  Conn.  421 ;  Atkinson  v.  Manks, 
1  Cowen,  691.    If  the  plaintiff  does  not 
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bill, 


The  several  demands  against  tlie  plaintiff  must  be,  substantially, 
the  same,  in  their  nature  and  origin,^  and  they  should  be  specifical- 
Averments  in  ly  set  forth,  SO  that  this  may  appear ;  ^  and  the  bill  must  state  that 
the  defendants  claim  an  interest  in  the  whole  subject-matter  of  the 
suit ;  ^  and  so  be  framed  that  the  decree  may  embrace  the  whole 
of  it.'*  It  need  not  set  out  the  title  of  the  defendants ;  ^  and  the 
plaintiff  is  not  justified  in  joining,  as  a  defendant,  a  person  who 
does  not  make  any  positive  claim  to  the  subject-matter  of  the  suit, 
on  the  ground  that  he  will  not  consent  to  its  transfer  to  another 
claimant.*^ 

Bills  of  interpleader  may  be  filed  in  the  case  of  tenants  of  lands 
chargeable  with  annuities,  and  liable  to  distress  by  their  landlords, 


Interpleader, 
in  cases  of 
disputed 
titles. 


pay  the  money  into  Court  he  should 
at  least  give  bond  and  security  for  its 
ultimate  payment,  according  to  the  decree. 
Biggs  V.  Kowns,  7  Dana,  411.  If  the 
claim  is  for  goods,  it  is  sufficient  to  bring 
the  value  of  them  into  Court.  Burnett  v. 
Anderson,  1  Jler.  405.  Where  land  is  the 
subject  of  the  controversy,  the  plaiutitf 
ought  to  make  conveyances  of  the  same 
ready  for  delivery  to  each  of  the  claim- 
ants; and  if  he  has  not  done  so  at  the 
filing  of  the  bill,  and  in  the  bill  offered  to 
deliver  the  deed  to  the  party,  who  shall 
be  decreed  to  be  entitled,  the  Court  will 
order  such  deeds  to  be  made  and  tiled  in 
the  case,  subject  to  further  order.  Farley 
V.  Blood,  30  N.  H.  354.  Whenever  the 
bill  contains  a  prayer  for  an  injunction, 
the  mone\'  must  be  brought  into  Court 
before  the  Court  will  ordinarily  act  upon 
this  part  of  the  praver.  Story  Eq.  PI. 
§  297 ;  Mohawk  &  Hud.  R.R.  Co.  v.  Clute, 
4  Paige,  384,  391;  Richards  v.  Salter,  6 
John.  Ch.  445;  Biggs  v.  Kowns.  7  Dana, 
410;  Fowler  v.  Lee,  10  Gill  &  J.  358; 
Shaw  V.  Coster,  2  Edw.  Ch.  405.  The 
common  order  for  an  injunction  on  a  bill 
of  this  nature  is  that  it  issue  upon  the 
plaintiff  paying  the  money  into  Court. 
This  is  a  condition  precedent,  and  an 
order  for  an  injunction,  not  containing  it, 
will  be  discharged.  If  the  money  cannot 
be  paid  in  in  time  to  stay  a  trial,  applica- 
tion should  be  made  to  the  injunction 
officer  to  vary  the  order  on  the  special 
grounds.  Sieveking  v.  Behrens,  2  My.  & 
C.  581.     For  form  of  order,  see  Seton,  962. 

1  Glvn  V.  Duesbury,  11  Sim.  139,  148; 
4  Jur."l080;  Story  Eq.  PI.  §  293;  Craw- 
shay  V.  Thornton,  7  Sim.  391 ;  Jew  v. 
Wood,  3  Beav.  579;  S.  C.  1  Cr.  &  P.  185; 
City  Bank  v.  Bangs,  2  Paige,  570;  Slaney 
V.  Sidney,  14  M.  &  W.  809. 

2  Ld.'Red.  142,  143;  Story  Eq.  PI. 
§  293;  Hogs:art  v.  Cutts,  1  Cr.  &  P.  197, 
205;  2  Story  Eq.  Jur.  §§  807-821;  Briant 
V.  Reed,  1  J'icCarter  (N.  J.),  271 ;  Glyn  v. 
Duesbury,  11  Sim.  139,  148;  4  Jur.  1080. 

3  Hoggart  V.  Cutts,  C.  &  P.  197,  204; 
Bignold  V.  Audland,  ubi  sup. 

*  Hoggart  1'.  Cutts,  ubi  sup. ;  Crawford 
V.  Fisher,  1  Hare,  436,  440 ;  6  Jur.  576. 


5  East  &  West  India  Docks  r.  Littledale, 
7  Hare,  57 ;  Mealor  v.  Lord  Talbot,  6  W. 
R.  97,  V.  C.  W.  It  is  not  incumbent 
upon,  nor  indeed  is  it  proper  for  the  plain- 
tiff to  state  the  respective  cases  of  the 
interpleading  defendants;  these  must  be 
stated  by  the  defendants  themselves  in 
their  answers,  and  they  may  also  raise  an 
objection  to  the  suit  on  the  ground,  either 
tliat  the  case  is  not  one  proper  for  an  in- 
terpleader bill,  or  that  the  plaintiff  is  act- 
ing in  collusion  with  one  of  the  defend- 
ants. Statham  v.  Hall,  1  T.  &  R.  30; 
Toulmiti  V.  Reid,  14  Beav.  499;  Briant  v. 
Reed,  1  McCarter  (N.  J.),  271,  277;  Bal- 
chen  V.  Crawford,  1  Sandf.  Ch.  382 ;  Yates 
V.  Tisdale,  3  Edw.  Ch.  74.  It  is  sufficient 
that  the  bill  shows  the  nature  of  the 
defendants'  claims ;  it  need  not  set  out  the 
facts  on  which  those  claims  are  based. 
Shaw  V.  Coster,  8  P:iige,  339;  Lozier  v. 
Van  Saun,  2  Green  Ch.  325;  Briant  v. 
Reed,  1  McCarter  (N  J.),  271,  277.  For 
the  form  of  a  pniver  in  a  bill  of  inter- 
pleader, see  Vol.  in.;  Story  Eq.  PI.  (3d 
ed.)  §  297,  in  note. 

6  Desborough  v.  Harris,  5  De  G.,  M.  & 
G.  439,  455 ;  Jones  v.  Farrell,  1  De  G.  & 
J.  208;  Symes  v.  Magnay,  20  Beav.  47. 
But  see  Fenn  v.  Edmonds,  5  Have,  314.  A 
claim  made  upon  a  part}'  is  sufficient 
ground  for  interpleader,  altho\igh  no  legal 
proceedings  have  been  actually  com- 
menced. Langston  v.  Boylston,  2  Ves.  J. 
101,  107,  n.  (1),  in  Sumner's  ed.  and  cases 
cited;  Dungev  v.  Angove,  2  Ves.  310; 
Angell  V.  Hadden,  15  Ves.  247,  Mr.  Ho- 
venden's  note  (1);  Richards  r.  Salter,  6 
John.  Ch.  445;  Gibson  v.  Guldthwaite,  7 
Ala.  281;  Briant  v.  Reed,  1  McCarter  (N. 
J.),  271,  276,  277;  Duke  of  Bolton  v.  Wil- 
liams, 2  Ves.  J.  152;  East  India  Co.  v. 
Edwards,  18  Ves.  377.  A  bill  of  inter- 
pleader may  be  filed,  though  the  claim  of 
one  of  the  defendants  is  actionable  at  Law 
and  that  of  the  other  in  Equity.  Richards 
V.  Salter,  6  John.  Ch.  445;  Yates  v.  Tis- 
dale, 3  Edw.  Ch.  71;  Schuyler  v.  Pelis- 
sier,  3  Edw.  Ch.  191;  Doran  v.  Everitt, 
2  Irish  Eq.  28 ;  Paris  v.  Gilham,  Coop.  56. 
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and  the  claimants  of  tlie  annuities ;  ^  and  in  other  cases  of  disputed  Ch.  ||XIV. 

titles ;  2  but  the  adverse  claims  must  have  arisen  from  acts  done  by   v ^ , 

the  landlord,  subsequent  to  the  creation  of  the  tenancy ;  and  the 
Court  only  interferes,  in  these  cases,  on  the  ground  of  the  privity 
which  has  been  created  by  the  act  of  the  landlord,  between  the 
tenant  and  the  other  claimants.^ 

An  agent  may  file  a  bill  of  interpleader  where  a  contest  has  By  agents  or 
arisen  between  his  principal  and  a  person  claiming  through  him;*  ^^^'®  ° 


1  Aldridge  v.  Thompson,  2  Bro.  C.  C. 
149;  Lord  Tbomond's  Case,  cited  9  Ves. 
107;  Angell  v.  Hadden,  15  Ves.  244;  16 
Ves.  202^ 

2  Ld.  Red.  142;  Dungey  v.  Angove, 
2  Ves.  .T.  304,  312;  Mealor  v.  Lord  Tal- 
bot, 6  W.  R.  97,  V.  C.  W.  An  interpleader 
may  be  allowed  where  real  estate  is  the 
subject  of  coutroversv.  Farley  v.  Blood, 
30  N.  H.  354;  ante,  1563,  in  note  (11). 

3  Ld.  Red.  142,  n.  (r);  Cowtan  v.  Wil- 
liams, 9  Ves.  107 ;  Clarke  v.  Byne,  13  Ves. 
383,  386 ;  East  Lidia  Company  v.  Edwards, 
18  Ves.  376;  Jew  v.  Wood,  "3  Beav.  579, 
582;  C.  &  P.  185,  192;  5  Jur.  964;  Cook 
V.  Earl  of  Rosslyn,  3  GifF.  175 ;  7  Jur.  N.  S. 
1070 ;  Hofrgart  r.  Cutts,  1  Cr.  &  P.  197, 205 ; 

2  Story  Eq.  Jur.  §§  811-821 ;  Dungey  v.  An- 
gove, 3  Bro.  C.  C.  (Perkins's  ed.)  36,  n.  (1). 
A  tenant  cannot,  as  a  general  rule,  sustain 
a  bill  of  interpleader  against  his  landlord 
merel)'  on  the  ground  that  a  stranger  sets 
up  an  adverse  title  to  the  estate;  for  it 
would  be  extreme!}^  mischievous,  if  a  ten- 
ant were  allowed  (in  his  own  right  or  that 
of  others)  to  call  in  question  the  title  of  the 
person  under  whom  he  holds.  Dungey  v. 
Ano^ove,  2  Ves.  304;  Johnson  v.  Atkinson, 

3  A"nstr.  800;  Story  Eq.  PI.  §  294;  2  Story 
Eq.  Jur.  §  812 ;  Clarke  v.  Byne,  ubi  svpra  ; 
White  Water  Vallev  Canal  Co.  v.  Comegys, 
2  Carter  (Ind.),  469;  Smith  v.  Target,  2 
Anstr.  581;  Homan  v.  Moore,  4  Price,  7; 
Eden  Injunct.  (2d  Am.  ed.)  398,  399; 
L'lwe  V.  Richardson,  3  Mad.  277;  see 
Williams  v.  Halbert,  7  B.  Mon.  184.  Be- 
sides, in  such  case,  the  landlord  and 
stranger  cannot  claim  the  same  debt  or 
dut)'.  The  rent  due  upon  the  demise  to 
the  tenant  is  a  different  demand  from  that 
which  some  other  person  may  have  upon 
the  occupation  of  the  premises.  Ld. 
Eldon  in  Dungey  v.  Angove,  2  Ves.  310; 
Story  Eq.  PI.  §  194.  To  justify  a  bill  of 
interpleader  by  a  tenant,  two  persons 
must  claim  the  same  rent  in  privity  of 
tenure,  or  of  contract,  as  in  the  case  of 
mortgagor  and  mortgagee,  trustee  and 
cestui  que  trust ;  Dungey  v.  Angove,  2 
Ves.  312;  1  Smith  Ch.  Pr.  (2d  Am.  ed.) 
1479;  Story  Eq.  PI.  §  294;  Hoggart  v. 
Cutts,  1  Cr.  &  P.  197,  205;  2  Storv  Eq. 
Jur.  §§  811-821;  White  Water  Valley 
Canal  Co.  v.  Comegys,  2  Carter  (Ind.), 
469;  lessor  an<l  his  assignees  subsequently 
to  tlie  lease :  Cowlan  v.  Williams,  2  Ves. 


107;  Clarke  u.  Byne,  13  Ves.  383;  devisee 
and  the  heirs  of  the  lessor:  Badeau  v. 
Tylee,  1  Sandf.  Ch.  270.  An  insurance 
company  was  allowed  to  file  a  bill  of  in- 
terpleader against  a  landlord,  who  brought 
an  action  on  the  policy,  and  against  the 
tenant,  who  filed  a  bill  to  have  the  money 
laid  out  in  rebuilding  on  the  premises, 
and  the  plaintiff's  costs  were  paid  out  of 
the  fund  in  Court.  Paris  v.  Gilham, 
Cooper,  56. 

4  Smith  V.  Hammond,  6  Sim.  10,  14; 
Oriental  Bank  v.  Nicholson,  3  Jur.  N.  S. 
857,  V.  C  S.;  Stevenson  v.  Anderson,  2 
V.  &  B.  407. 

Interpleader  by  auctioneer,  where  there 
is  a  double  chum  for  deposit.  Mitchell  v. 
Hayne,  2  S.  &  S.  63 ;  by  a  party  taxed  in 
two  different  towns  for  "the  same  property 
which  is  liable  to  be  taxed  only  once; 
Mohawk  v.  Hudson  R.R.  Co.  v.  Clute,  4 
Paige,  384;  Thompson  v.  Ebbetts,  1  Hopk. 
272;  Redtield  v.  Supervisors  of  Genesee 
Co.,  1  Clarke,  42;  Green  v.  Mumford,  4  R. 
I.  313;  by  underwriters  against  different 
creditors  of  an  insolvent  debtor,  claiming 
the  fund  proceeding  from  an  insurance 
made  for  account  of  the  debtor,  some  on 
the  ground  of  special  liens,  and  others 
under  the  assignment:  Spring  v.  South 
Car.  Ins.  Co.,  8  Wheat.  268;  by  a  master 
of  a  vessel,  where  parties  claim  adversely 

under  the  bill  of  lading:    Lowe  v.  : 

8  Mad.  277 ;  Mont.  Eq.  Dig.  236 ;  by  a  bank 
against  separate  and  adversary  parties 
who  claim  title  to  monevs  therein  depos- 
ited :  City  Bank  of  N.  if.  v.  Skelton,  2 
Blatch.  C.  C.  14;  or  to  shares  in  the  stock 
of  the  bank :  Providence  Bank  v.  Wilkin- 
son, 4  R.  I.  507 ;  by  a  receiver  of  funds 
arising  from  a  sale  of  lands,  made  under 
order  of  Court,  to  which  funds  two  or 
more  persons  make  claim:  Winfield  v. 
Bacon,  24  Barb.  (N.  Y.)  154;  and  b}' an 
attorney  who  has  collected  money,  against 
several  persons  who  claim  it  by  a  title 
derived  from  the  persons  who  left  the 
debts  for  collection,  although  he  may  bb 
entitled  to  retain  a  part  for  his  services. 
Gibson  v.  Goldthwaite,  7  Ala.  281. 

An  interpleader  between  principal  and 
agent  is  admissible  only  where  the  claim 
is  under  a  derivative  and  not  under  an 
adverse  title.  Crawshaw  v.  Thornton,  2 
M.  &  C.  23 ;  Pearson  V.  Cardon,  2  R.  & 
M.  606,  607,  610. 
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but  the  agent  or  stakeholder  must  not  offer  to  pay  a  less  sum  than 
that  claimed  by  either  party .^  A  mere  stakeholder  is  justified,  if 
there  is  the  slightest  doubt  or  risk  arising  from  conflicting  claims, 
in  calling  upon  any  person  really  interested,  on  either  side,  to  in- 
demnify him  against  such  risk,  and,  if  he  refuses  or  neglects  to  do 
so,  in  filing  a  bill  of  intei-pleader ;  ^  but  he  is  not  bound  to  transfer 
a  fimd  upon  an  indemnity.^ 

A  bill  of  interpleader  may  be  filed  by  the  sheriff,  where  there 
are  conflicting  equitable  claims  on  the  jDroperty  which  he  has 
seized ;  *  but  he  must  not  be  guilty  of  laches  in  applying  to 
the  Court ;  nor  will  he  be  protected  if,  at  the  time  of  making  the 
seizure,  he  had  notice  that  the  goods  were  not  the  property  of 
the  person  against  whom  the  writ  oi  fieri  facias  was  issued.'  A 
sheiiff,  who  by  \-irtue  of  an  execution,  le"sdes  upon  property 
claimed  by  a  third  person  adversely  to  the  sheriff  and  creditor, 
cannot  file  a  bill  of  interpleader  against  such  third  person  and  the 
plaintiff  in  the  execution,  to  have  them  settle  the  right  to  the  prop- 
erty between  themselves.®  Nor  can  a  sheriff  maintain  a  bill  of 
interj^leader  against  several  creditors,  where  a  controversy  arises 
as  to  the  application  of  the  money  in  his  hands,  derived  from  the 
sale  of  a  debtor's  property  on  execution.  His  remedy  is  by  an 
application  to  the  summary  jurisdiction  of  the  Court  from  which 
the  process  issues.'' 

The  plaintiff  cannot  sustain  this  bill  where  he  is  obliged  to 
admit,  that  as  to  either  of  the  defendants  he  is  a  wrong-doer,^ 
Nor  can  the  plaintiff  have  relief  where  it  appears  that  the  double 
claim  has  been  caused  by  his  own  act  or  conduct.^ 


1  Diplock  XI.  Hammond,  2  Sm.  &  G. 
141. 

2  Nelson  v.  Barter,  2  H.  &  M.  334; 
Affid.  10  Jut.  N.  S.  832;  12  W.  R.  1043. 
L.  C. 

3  East  &  "West  India  Docks  v.  Littledale, 

7  Hare,  57. 

4  Hale  v.  Saloon  Omnibus  Company,  4 
Drew.  492. 

5  Tufton  V.  Hardinge,  6  Jur.  N.  S.  116; 

8  W.  E.  122,  V.  C.  K. ;  and  see  Slingsby 
V.  Bouiton,  1  V.  &  B.  334;  1  Smith  Ch. 
Pr.  (2d  Am.  ed.)  472,  473;  Sutton  v.  Fur- 
niss,  1  W.  N.  153 ;  14  W.  R.  600  M.  R. 

6  Shaw  V.  Coster,  8  Paige,  339 ;  Quinn 
V.  Green,  1  Ired.  Eq.  229 ;  Quinn  v.  Pat- 
ton,  2  Ired.  Eq.  48;  Parker  v.  Barker,  42 
N.  H.  76 ;  but  see  Storrs  v.  Pajme,  4  Hen. 
&  M.  506;  Lawson  v.  Jordan,  19  Ark. 
297. 

7*  Parker  v.  Barker,  42  N.  H.  78;  Shaw 
V.  Coster,  2  Edw.  Ch.  405 ;  S.  C.  8  Paige, 
839;  see  Nash  v.  Smith,  6  Conn.  421.  In 
Parker  v.  Barker,  42  N.  H.  89,  Mr.  Chief 
Justice  Bell  said :  "  The  fact  that,  with  the 
exception  of  the  doubtful  cases  in  Con- 
necticut, no  case  of  an  interpleader  bill 


has  been  maintained  by  a  sheriff,  in  a  case 
of  this  kind,  though  the  occasion  for 
them  must  have  been  alwaj's  extremely 
frequent,  is  conclusive  that  redress  and 
relief  must  have  been  sought  and  found 
elsewhere  than  in  Courts  of  Equity.  Be- 
sides, we  think  no  community  would  have 
submitted  to  so  tedious  and  expensive  a 
method  of  settling  the  question,  how 
money  coming  into  an  officer's  hands  by 
levy  of  an  execution,  should  be  disposed 
of." 

8  Shaw  V.  Coster,  8  Paige,  339 ;  Quinn 
V.  Green,  1  Ired.  Eq.  229 ;  Quinn  v.  Pat- 
ton,  2  Ired.  Eq.  48;  Child  v.  Mann,  L.  R. 
3  Eq.  806,  808 ;  Crawshay  v.  Thornton,  2 
M.  &  C.  19. 

9  Crawshav  v.  Thornton,  2  M.  &  C.  1 ; 
Desboro  v.  Harris,  5  De  G.,  M.  &  G.  439. 
The  plaintiff  cannot  have  relief,  by  inter- 
pleader, where  he  is  sued  by  a  party  for 
the  price  of  goods  he  has  purchased  of 
him,  and  by  a  third  party  for  the  value  of 
the  goods  in  trover.  Slaney  v.  Sidnev,  14 
M.  &  W.  801 ;  James  v.  Prichard,  7  M.  & 
W.  216. 
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A  bill  of  interpleader  may  be  filed  against  the  crown  ;^  and 
where  the  defendants  are  out  of  the  jurisdiction.^ 

The  bill  will  not  lie,  if  there  are  proceedings  already  pending  in 
which  the  rights  of  all  parties  can  be  ascertained ;  *  but  such  pro- 
ceedings must  be  a  complete  protection  to  the  plaintiff.  If  the 
plaintiff  has  j^arted  with  the  property,  the  bill  will  not  lie,  al- 
though he  may  have  undertaken  to  pay  over  the  value  thereof  to 
the  parties  who  might  be  found  to  be  entitled.* 

An  interlocutory  injunction  may  be  obtained  ^^pon  a  bill  of 
interjileader.^  The  ajjpUcation  for  the  injunction  is  made  by  mo- 
tion in  the  usual  manner.  It  need  not  be  supported  by  an  affidavit 
of  merits ;  but  the  money  or  other  proj^erty  in  disjiute  must  be 
secured,  by  payment  into  Court,  or  in  some  other  manner.^  The 
injunction  should  be  so  framed  as  not  to  deprive  the  defendants  of 
any  legal  rights  they  may  have  acquired.'^  The  injunction  will  be 
granted,  although  the  defendant  alleges  that  the  case  is  not  a  fit 
subject  for  interpleader,  if  the  Court  is'  satisfied  that  this  is  a 
question  which  must  be  tried  in  the  cause.^  Proceedings  in  one 
suit  in  Equity  may  be  restrained  by  an  injunction  obtained  in 
another  suit.^  Where  there  are  two  claimants  to  a  fund,  and  one 
files  a  bill  afirainst  the  stakeholder  without  making  the  other  a 


Ch.  XXXIV. 

§3. 


Interpleader 
lies  against 
the  Crown; 
or  a  defend- 
ant exjur. 
Where  inter- 
pleader -will 
not  lie. 

Interlocutory 
injunction. 


Form. 


1  Reid  V.  Steam,  6  Jur.  N.  S.  267,  V. 
C.  S. 

2  Stevenson  v.  Anderson,  2  V.  &  B. 
407,  410 ;  Martinius  v.  Helmuth,  G.  Coop. 
245,  248 ;  ante,  p   150. 

3  Sieveking  v.  Behrens,  2  M.  &.  C.  581, 
591;  1  Jur.  50;  Diplock  v.  Hammond,  ubi 
sup. ;  Badeau  v.  Rogers,  2  Paige,  209. 

But  it  is  no  objection  to  the  bill  that  a 
suit  between  the  several  parties,  com- 
menced by  one  of  the  claimants  of  the 
fund,  is. pending.  Warington  v.  Wheat- 
stone,  1  Juc.  202;  City  Bank  v.  Bangs,  2 
Paige,  570.  Where  the  party  holding  the 
fund  may  be  discharged  from  all  liability 
by  pnyraent  and  delivery  to  one,  a  bill 
of  interpleader  may  be  dispensed  with. 
Schuyler  v.  Pellissier,  3  Edw.  Ch.  191. 

*  Kurnett  v.  Anderson,  1  Mer.  405; 
Sublicich  V.  Russell,  L.  R.  2  Eq.  441  V.  C 
W.  Where  an  administrator  has  never 
reduced  the  assets  into  possession,  but 
they  are  in  the  hands  of  some  of  the  dis- 
tributees, wlio  claim  adversely  to  him,  he 
cannot  maintain  a  bill  of  interpleader 
against  them.  Martin  v.  Mayberry,  1  Dev. 
Eq.  169.  An  executor  cannot  iile  a  bill  of 
this  character  before  he  has  proved  the 
will.  Mitchell  v.  Smart,  3  Atk.  006.  But 
in  a  case  in  Connecticut  where  the  plain- 
tifl'  had  paid  over  the  money  to  one  of  the 
defendants,  under  a  claim  of  right  to 
which  he  was  bound  to  submit,  it  was 
held  that  this  did  not  prevent  his  sustain- 
ing tlie  bill.    Nash  v.  Smith,  6  Conn.  421, 


427 ;  see  also,  to  the  same  eS'ect,  Jew  v. 
Wood,  1  Cr.  &  P.  186;  S.  C.  3  Beav.  579. 

5  Warington  ».  Wheatstone,  Jac.  202, 
205;  Seton,  962,  No.  1;  and  see  Dungey 
V.  Angove,  3  Bro.  C.  C  36;  2  Ves.  J.  304; 
Croggon  V.  Symons,  3  Mad.  130.  For 
forms  of  order,  see  Seton,  962;  and  see 
post,  Chap.  XXXVI.  §  2,  Interlocutory  In- 
junctions.     A   defendant   who   wishes   to 

obtain  an  injunction  against  a  judgment, 
on  the  ground  that  he  cannot  safely  pay 
it,  may  tile  a  bill  of  interpleader  against 
the  persons  appearing  to  be  entitled,  and 
pay  the  money  into  Court,  to  be  held  for 
the  party  appearing  to  be  entitled.  Fowler 
V.  Lee,  10  Cill  &  J.  358. 

6  Hamilton  v.  Marks,  5  De  G.  &  S.  638, 
643;  and  see  Jones  v.  Gilliam,  G.  Coop. 
46;  Vicary  v.  Widger,  1  Sim.  15;  Wal- 
banke  v.  Sparks,  1  Sim.  385.  The  order 
may  be  obtained  ex  parte,  if  non«  of  the 
defendants  liave  appeared;  but  if  any 
have  appeared,  notice  of  the  motion  must 
be  given  to  those  who  have  entered  an 
appearance. 

">  Sievekiug  v.  Behrens,  2  M.  &  C.  581 ; 
1  Jur.  60. 

8  Jew  V.  Wood,  C.  &  P.  185.  The  in- 
junction not  only  restrains  execution,  but 
also  trial,  and  all  other  proceedings.  War- 
ington V.  Wheatstone,  Jac.  205. 

'•*  Prudential  Assurance  Co.  v.  Thomas 
L.  R.  3  Ch.  Ap.  74;  Warington  v.  Wheat- 
stone, Jac.  202;  Sieveking  v.  Behrens,  2 
M.  Si  C.  581;  2  Seton  (3d  ed.),  962. 
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party,  the  stakeholder  may  file  an  interpleader  bill  and  restrain  the 
proceedings  in  the  fomier  siiit.^ 

All  parties  should  be  served  with  notice  of  any  application  to 
dissolve  the  injunction.^ 

The  only  question  which  is  strictly  before  the  Court  at  the 
hearing  is,  whether  the  defendants  should  interplead.^  It  is 
not  necessary  for  them  to  enter  into  evidence,  as  against  each 
other.'* 

Courts  of  Equity  dispose  of  questions  arising  upon  bills  of  inter- 


1  Prudential  Assurance  Co.  v.  Thomas, 
L.  R.  3  Ch.  Ap.  74. 

2  Masterman  v-  Lewin,  2  Phil.  182,  186, 
188.  For  the  practice  as  to  dissolving  in- 
junctions, seejjosi.  Chap.  XXXVI.  §  2.. 

3  Catherall  v.  Davies,  1  Giff.  325;  and 
see  Masterman  v.  Lewin,  ubi  siq). ;  East 
and  West  India  Docks  v.  Littledale,  7 
Hare,  57;  Cochrane  v.  O'Brien,  2  Jo.  & 
Lat.  380;  Toulmin  v.  Reid,  14  Beav.  499. 
A  decree  that  the  bill  is  properly  filed  is 
the  only  decree  tlisit  the  plaiiitirt'  is  inter- 
ested in  obtaining.  Story  Eq.  PI.  §  297, 
n.  (6);  Atkinson  v.  Manks,  1  Cowen,  691. 
Sometimes  the  Court  directs  that  an  action 
alreadv  commenced  mav  be  proceeded  in. 
2  Seto'n  (3(1  ed.),  964, '967;  Aldridge  v. 
Menser,  6  Ves.  418.  Where  one  of  the 
defendants  in  a  bill  of  interpleader  by  his 
answer,  made  a  claim  against  the  plaintiff 
beyond  the  amount  admitted  to  be  due, 
and  beyond  that  which  was  admitted  by 
the  other  defendants,  it  was  held  that  he 
must  be  permitted  to  proceed  at  Law  to 
establish  that  part  of  his  demand  not  in 
controversy  with  the  other  defendants. 
City  Bank  v.  Bangs,  2  Paige,  570. 

4  Thames  and  IMedway  Canal  Company 
V.  Nash,  5  Sim.  280;  Leonard  v.  Jamison, 
2  Edw.  Ch.  136.  If  one  of  the  defendants 
does  not  appear,  the  bill  may  be  taken  as 
confessed  against  him.  Farebrother  v. 
Prattent,  5  Price,  305;  S.  C.  Dan.  64; 
Parley  v.  Blood,  30  N.  H.  364,  365;  Rich- 
ards V.  Salter,  6  John.  Ch.  445;  Hodges  v. 
Smith,  1  Cox,  357;  1  Mad.  Ch.  Pr.  177. 
Where  a  defendant  suffers  a  bill  to  be 
taken  as  confessed  against  him,  it  is  talsen 
as  an  admission,  that  as  to  him  the  bill 
was  properlj'  filed,  and  that  he  has  made 
a  groundless  claim  against  the  fund.  Ba- 
deau  V.  Rogers,  2  Paige,  209;  see  Aymer 
V.  Gault,  2  Paige,  284. 

The  defendnnts  may  put  in  answers 
admitting  or  denying  the  facts  stated  in 
the  bill.  If  the  defendants,  or  either  of 
them,  deny  the  allegations  in  a  bill  of 
this  nature,  or  set  up  distinct  facts  in  bar 
of  the  suit,  the  plaintift'  must  reply  to  the 
answer,  and  close  the  proofs  in  the  usual 
manner  before  he  can  bring  his  cause  to  a 
hearing.  City  Bank  v.  liaiigs,  2  Paige, 
570;  Jones  v.  Gilham, .  1  Cooper,  49. 
Where  the  plaintiffs  had  rejjlied  to  the 
answers,  and  served  subpcenas  to  rejoin, 
it  was  held  that  they  could  not  move  to 


have  their  costs  paid  out  of  the  fund  in 
Court,  but  must  set  down  the  cause  for 
hearing.  Jones  v.  Gilham,  1  Cooper,  49 ; 
Eden  Injunct.  (2d  Am.  ed.)  404. 

But  where  the  defendants  admit  the 
facts  stated  in  the  bill,  and  on  which  the 
right  to  file  a  bill  of  interpleader  rests, 
and  set  up  no  new  facts  as  against  the 
plaintiff,  or  in  bar  of  his  suit,  it  seems  to 
be  sufficient  for  him  to  file  a  replication, 
and  to  set  the  cause  down  for  a  decree 
to  interplead,  without  waiting  till  the 
proofs  are  taken  as  between  the  defend- 
ants. City  Banks  v.  Bangs,  2  Paige,  570. 
Where  it  appears  by  the  answers  to  a  bill 
of  interpleader,  that  each  defendant  has 
claimed  the  fund  in  dispute,  no  further 
proof  of  the  fact  is  necessary  to  entitle 
the  plaintiff  to  a  decree.  Balchen  v. 
Crawfurd,  1  Sandf.  Ch.  380. 

The  amount  or  origin  of  the  fund,  &c., 
is  not  the  object  of  inquiry  as  against  the 
plaiiitilf,  except  in  reference  to  fraud  or 
collusion  on  his  part.  Atkinson  v.  Manks, 
1  Cowen,  691.  15ut  the  amount  and  origin 
of  the  fund  maj'  be  material,  as  between 
those  called  upon  to  interplead.  Atkinson 
V.  Manks,  ubi  supra. 

Where  a  decree  goes  on  to  order  a  refer- 
ence to  a  Master  by  consent  of  parties, 
upon  principles  calculated  to  adjust  the 
rights  of  those  called  upon  to  interplead, 
it  will  be  considered  a  substitute  for  the 
ordinary  proceeding  by  actual  interplead- 
er. Atkinson  v.  Manks,  ubi  sujn-a.  If  the 
bill  is  dismissed,  there  can  be  no  further 
proceedings  by  consent  as  between  the 
defendants,  for  the  Court  has  no  jurisdic- 
tion.    Jennings  v.  Nugent,  1  Moll.  134. 

If  after  answer  by  both  defendants,  one 
makes  default  at  the  hearing,  the  Court 
will  make  a  decree  on  hearing  the  case  of 
the  defendant  who  appears.  Hodges  v. 
Smith,  1  Cox,  357.  On  reference  to  the 
Master  to  settle  the  rights  of  the  defend- 
ants to  an  interpleading  suit  as  between 
themselves,  the  Court  will  give  the  benefit 
of  a  discovery  as  against  each  other,  if 
they  or  either  of  them  desire  it.  City 
Bank  v.  Bangs,  2  I'a'ge,  570.  Two  de- 
fendants may  read  the  answers  of  each 
other  at  the'hearing,  and  are  allowed  in 
costs  for  a  copv  of  each  other's  answer.  1 
Smith,  Ch.  Pr.  (2d  Am.  ed.)  457;  Bowver 
V.  Pritchard,  11  Price,  103. 
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pleader  in  various  modes,  according  to  the  nature  of  the  question, 
and  the  manner  in  which  it  is  brought  before  the  Court.  An 
interpleading  bill  is  considered  as  putting  the  defendants  to  con- 
test their  respective  claims,  just  as  a  bill  does  which  is  brought  by 
an  executor  or  trustee  to  obtain  the  direction  of  the  Court,  upon 
the  adverse  claims  of  different  defendants.^  If,  at  the  hearing,  the 
question  between  the  defendants  is  ripe  for  decision,  the  Court  will 
make  a  decree.  If  that  is  not  the  case,  proper  inquiries,  or  trials 
of  questions  of  fact,  either  before  the  Court  itself  or  a  Court  of 
Common  Law,  will  be  directed,  in  order  to  bring  the  matter  to  a 
det  ermin  ation  .^ 

Where  the  plaintiff  has  brought  a  bill  of  interjDleader,  properly 
and  in  good  faith  as  against  both  the  defendants,^  he  will  be  entitled 
to  his  costs  both  in  Equity,  and  at  Law  where  he  has  been  sued, 
out  of  the  funds  *  in  his  hands,  when  there  are  any  such  which  can 
be  made  available ;  and  for  this  purpose  he  has  a  lien  on  such 
funds;  but  if  there  be  no  such  funds,  then  costs  will  be  given 
against  the  party  who  caused  the  necessity  for  the  suit.^  And 
where  a  decretal  order  for  interpleader  has  been  made  on  motion,  a 
direction  for  payment  of  the  j^laintiff's  costs  will  be  then  given,  or 
made  on  a  subsequent  appHcation  for  that  purpose,  by  motion.*' 


Ch.  XXXIV. 

§3. 


Hearing. 


Inquiries, 
and  trials  of 
questions  of 
fact. 


Lien  of 
plaintiff  for 
his  costs. 


How  en- 
forced. 


1  See  Houghton  v.  Kendall,  7  Allen,  72. 

2  Ld.  Red.  142,  n.  (m);  Angell  v.  Had- 
den,  16  Ves.  202;  Townley  v.  Deare,  3, 
Beav.  213;  Glynn  v.  Locke,  3  Dr.  «& 
War.  11;  ante,  p.  1071;  City  Bank  v. 
Bangs,  2  Paige,  570;  2  Story  Eq.  Jur. 
§  822;  1  Smith,  Ch.  Pr.  (2d  Am.  ed.) 
472;  Eden  Injunct.  (2d  Am.  ed.)  404; 
Horton  v.  Baptist  Church  and  Soc.  in 
Chester,  34  Vt.  317;  Hodges  v.  Smith, 
1  Cox,  351 ;  Bolton  v.  Williams,  4  Bro.  C. 
C.  297 ;  Farley  v.  Blood,  30  N.  H.  354, 
365,  366 ;  Coudict  v.  King,  2  Beasley  (N. 
J.),  375,  383. 

Under  a  judgment  ordering  certain  par- 
ties to  interplead,  such  other  parties  may 
be  joined  as,  from  their  interest  in  the  liti- 
gated property,  are  necessary  to  its  proper 
determination.  Leavitt  v.  Fisher,  4  Duer 
(N.  Y.),  1. 

The  defendants  in  such  a  bill  will  stand 
before  the  Court  to  litigate  the  questions  of 
right  pending  between  them  to  the  same 
extent  as  if  one  had  brought  a  bill  against 
the  other,  alleging  the  same  matter  and 
for  the  same  purpose.  Horton  v.  Baptist 
Church  and  Soc.  in  Chester,  34  Vt.  317. 
They  may  compromise  the  controversy  and 
so  end  the  suit;  or  they  may  agree  to  a 
state  of  facts  upon  which  the  Court  maj'' 
make  a  decree  without  regard  to  the  plain- 
tiff in  the  interpleading  suit.     Ihkl. 

An  issue  or  a  direction  to  interplead  at 
Law  would  be  obviously  improper  in  all 
cases,  except  those  where  the  titles  on 
each  side  are  purely  legal.  Equitable 
titles  can  only  be  disposed  of  by  Courts  of 


Equitj';  and  even  as  to  legal  titles,  it  is 
obvious,  that  in  many  cases  a  resort  to  an 
issue,  or  to  an  interpleader,  to  be  had  at 
Law,  would  be  unnecessar}-  or  inexpedient. 
2  Story  Eq.  Jur.  §  822.  For  forms  of  de- 
crees and  orders,  see  Seton,  964,  968. 

3  Badeau  v.  Kogers,  2  Paige,  209. 

*  Richards  v.  Salter,  6  John.  Ch.  445; 
Cantield  v.  Sterling,  Hopk.  224;  Avmer  v. 
Gault,  2  Paige,  284 ;  Spring  v.  South  Caro- 
lina Ins.  Co.,  8  Wheat.  268;  Atkinson  v. 
Manks,  1  Cowen,  691 ;  Thompson  v.  Ebbets, 
Hopk.  272;  City  Bank  v.  Bangs,  2  Paige, 
570;  Child  v.  Mann,  L.  R.  3  Eq.  806,  809; 
Mason  v.  Hamilton,  5  Sim.  19 ;  Campbell 
V.  Solomans,  1  S.  &  S.  462;  Paris  v.  Gil- 
ham,  1  Cooper,  66 ;  Aldridge  v.  ilesner,  6 
Ves.  418;  Aldridge  v.  Thompson,  2  Bro. 
C.  C.  (Perkins's  ed.)  150,  and  n.  {a). 
Where  the  right  to  compel  the  defendants 
to  interplead  is  not  disputed,  it  seems  that 
the  plaintiff'  may  obtain  his  costs  on  mo- 
tion. Jones  V.  Gilham,  1  Cooper,  49. 
Where  the  right  is  disputed,  costs  will  not 
be  given  to  the  plaintiff  before  the  hear- 
ing.   Jones  V.  Gilham,  tibi  supra. 

5  Campbell  v.  Solomans,  1  S.  &  S.  462; 
Paris  V.  Gilham,  1  Cooper,  56 ;  Farlej'  v. 
Blood,  30  N.  H.  374,  375;  Aldridge  v. 
Mesner,  6  Sumner's  Ves.  418,  419;  see 
Dunlap  V.  Hubbard,  19  Ves.  206,  Mr.  Ho- 
venden'snote;  Eden  Injunct.  (2d  Am.  ed.) 
405 ;  Beames's  Costs,  37.  As  to  the  costs 
of  an  interpleader  suit,  see  Morgan  & 
Davey,  152. 

G  Aldridge  u.  Mesner,  6  Ves.  418;  see, 
however,  Jones  v.  Gilham,  ubisup. 
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§3. 


Defendants 
who  have  oc- 
casioned suit, 
usually  or- 
dered to  pay 
the  costs. 
As  between 
co-defendants 


Bill,  if  dis- 
missed, is 
usually  with 
costs. 

Where  plain- 
tiff proceeds, 
after  claim 
withdrawn. 


Where  lower 
scale  of  costs 
applies. 


The  defendants  who  have  occasioned  the  suit  will,  in  general, 
be  ordered  to  pay  the  costs ;  ^  and  this  may  be  directed,  although 
they  may  subsequently  have  withdrawn  their  claim.^  A  defendant 
may  be  ordered  to  pay  the  costs  of  a  co-defendant,  without  pre- 
viously directing  them  to  be  j^aid  by  the  plaintiflf,  and  to  be  repaid 
to  him  by  the  defendant.^ 

If  the  bill  is  unnecessarily  filed,  or  the  plaintiff  improperly  con- 
ducts himself,  he  will  not  be  entitled  to  his  costs.*  The  costs  of 
any  useless  pi'oceedings  taken  by  the  plaintiff  will  be  ordered  to 
be  paid  by  him.^  If  the  bill  is  dismissed  on  the  ground  that  it 
is  not  a  proper  case  for  interpleader,  it  is  usually  dismissed  with 
costs.^  It  may,  however,  be  dismissed  without  costs  as  to  any 
defendants  who  may  have  occasioned  the  litigation.''  If  the  plain- 
tiff proceeds  in  the  suit  after  the  defendants  have  withdrawn  their 
claims,  he  will  not  be  allowed  his  subsequent  costs.^ 

Under  special  circumstances  the  defendants  will  be  allowed  their 
costs  respectively  out  of  the  fiind.^ 

If  the  defendants  in  a  proper  case  for  demurring  put  in  their 
answers  insisting  that  the  bill  is  improperly  filed,  they  will  be 
allowed  on  a  dismissal  of  the  bill  only  the  costs  to  which  they 
would  have  been  entitled  upon  the  allowance  of  a  demurrer.^** 

Costs  are  generally  given  as  between  i^arty  and  jiarty.^^  But 
in  Dungey  v.  Angove,'^'-^  which  was  a  case  of  fraudulent  collusion, 
the  plaintiff  and  his  solicitor  were  ordered  to  pay  the  defendant  to 
a  bill  of  interpleader  which  was  dismissed,  all  his  expenses  as  be- 
tween attorney  and  client. 

The  lower  scale  of  costs  apj^lies,  if  the  fund  or  estate  is  under 
the  amount  or  value  of  1000?.-^^ 


1  Cowtan  V.  Williams,  9  Ves.  107; 
Dowson  V.  Hardcastle,  2  Cox,  278.  In 
the  adjustment  of  the  controversy  between 
the  defendants,  the  party  whose  claim  is 
adjudged  groundless  will  be  compelled  to 
pay  the  costs,  which  have  been  taken  in 
the  first  instance  from  the  fund,  to  the 
rightful  claimant  of  the  fund.  Thompson 
V.  Ebbets,  1  Hopk.  272 ;  Badeau  v.  Rogers, 
2  Paige,  209;  Canfield  v.  Sterling,  1 
Hopk.  224 ;  Mason  v.  Hamilton,  5  Sim. 
19;  Aldridge  v.  Mesner,  6  Ves.  418; 
Brj^mer  v.  Buchanan,  1  Cox,  425,  note; 
Eden  Injunct.  (2d  Am.  ed.)  406.  In 
Edensor  v.  Roberts,  2  Cox,  281,  the  plain- 
tifl'  was  ordered  to  pay  the  costs  of  some 
of  the  defendants  and  to  be  repaid  them 
by  others.  On  further  directions,  the 
Court  will  order  the  defendants,  by  whom 
the  suit  has  been  occasioned,  to  pay  the 
costs  of  the  plaintiff,  and  of  the  other  de- 
fendants. Dowson  V.  Hardcastle,  2  Cox, 
279;  S.  C.  1  Sumner's  Ves.  368;  Cowtan 
V.  Williams,  ubi  supra ;  Farley  v.  Blood, 
30  N.  H.  374. 

2  Mason  v.  Hamilton,  5  Sim.  19. 


3  Seton,  967;  a7ite,  p.  1406;  and  see 
Edensor  v.  Roberts,  2  Cox,  281 ;  Meux  v. 
Bell,  1  Hare,  73,  98;  6  Jur.  123, 

4  Bedell  v.  Hoffman,  2  Paige,  199 
Badeau  v.  Rogers,  2  Paige,  209 ;  Shaw  v. 
Coster,  8  Paige,  339 ;  Crawford  v.  Fisher, 
1  Hare,  436 ;  Brj'mer  v.  Buchanan,  1  Cox, 
425,  note. 

5  Crawford  v.  Fisher,  1  Hare,  436,  444 

6  Jur.  576. 

6  Cook  V.  Earl  of  Rosslyn,  3  Giff.  175 

7  Jur.  N.  S.  1070. 

7  Cochrane  v.  O'Brien,  2  Jo.  &  Lat.  380 
Glynn  r.  Locke,  3  Dr.  &  W.  11. 

'  Symes  v.  Magnay,  20  Beav.  47 ;  Hale 
V.  Saloon  Omnibus  Company,  4  Drew. 
492. 

9  Atkinson  v.  Marks,  1  Cowen,  691. 

10  Shaw  V.  Coster,  8  Paige,  339. 

11  Dunlop  V.  Hubbard,  19  Ves.  205; 
Dowson  V.  Hardcastle,  2  Cox,  279. 

12  2  Ves.  J.  818. 

13  Gibbs  V.  Gibbs,  4  Jur.  N.  S.  371 ;  6 
W.  R.  415,  V.  C.  K. ;  Regul.  to  Ord.  II. 
1  (7);  ante,  p.  1443. 
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Where  the  decree  at  the  hearing  has  terminated  the  suit  as  to 
the  plaintiff,  it  will  not  abate  by  his  death.^ 

A  defendant  in  an  interpleader  suit  may,  after  decree,  file  a  sup- 
plemental bill,  to  bring  a  new  party  before  the  Court,  without 
making  the  other  parties  to  the  suit  parties  to  it.^ 

A  defendant  to  a  bill  of  interpleader,  who  is  out  of  the  jurisdic- 
tion, may  be  ordered  to  give  security  for  costs.^ 

The  statutes  under  which  interpleader  may  be  obtained  at  Com- 
mon Law,*  only  apply  where  the  conflicting  claims  are  of  a  legal 
character ;  ^  and  do  not  take  away  the  concurrent  jurisdiction  of 
the  Court  of  Chancery.'^ 

Although  a  bill  of  interpleader,  strictly  so  called,  lies  only, 
where  the  party  applying  claims  no  interest  in  the  subject-matter; 
yet  there  are  many  cases  where  a  bill  in  the  nature  of  a  bill  of 
interi)leader  will  lie  by  a  party  in  interest,  to  ascertain  and  estab- 
lish his  own  rights,  where  there  are  other  conflicting  rights  between 
third  persons.  As,  for  instance,  if  a  plaintiff"  is  entitled  to  equi- 
table relief  against  the  owner  of  property,  and  the  legal  title  thereto 
is  in  dispute  between  two  or  more  persons,  so  that  he  cannot  as- 
certain to  which  it  actually  belongs,  he  may  file  a  bill  against  the 
several  claimants  in  the  nature  of  a  bill  of  interpleader  for  relief.'' 

So  a  vendee  of  personal  property  may  file  a  bill  in  the  nature 
of  an  interpleader,  against  his  vendor  and  a  third  person,  who 
claims  the  property,  and  pray  a  decree  upon  their  titles,  that  he 
may  be  secure  in  the  payment  of  the  purchase-money.* 

In  such  cases  the  plaintiff  seeks  relief  for  himself,  whereas  in  an 
interpleader  bill  strictly  so  called,  the  plaintiff  asks  only  that  he 
may  be  at  liberty  to  pay  the  money,  or  deliver  the  property  to  the 
party,  to  whom  it  of  right  belongs,  and  may  thereafter  be  pro- 
tected against  the  claims  of  both.^ 

Where  one  of  the  defendants  in  a  bill  of  interpleader,  in  his 
answer,  makes  a  claim  against  the  plaintiff  of  a  sum  beyond  the 
amount  admitted  to  be  due  and  paid  into  Court,  and  which  is  not 
claimed  by  the  other  defendants,  he  will  be  permitted  to  proceed 
at  Law  to  establish  his  right  to  that  part  of  his  demand,  which  is 
not  in  controversy  with  the  other  defendants.^'' 


Abatement  of 
suit. 

Supplemental 
bill. 

Security  for 
costs,  by  de- 
fendant ex 
jur. 

Statutes  as  to 
interpleader 
at  Law,  con- 
fined to  legal 
claims. 

Bills  in  the 
nature  of 
bills  of  inter- 
pleader. 


By  vendee 
of  personal 
property 
against  ven- 
dor and  third 
party  claim- 
ing it. 

Distinction 
between 
strict  inter- 
pleader and 
a  bill  in  the 
nature  of. 

Claim  by 
one  defend- 
ant of  a  sum 
beyond  that 
admitted  by 
plaintiff,  and 
which  is  not 
claimed  by 
other  defend- 
ants. 


1  Ld.  Red.  60;  Anon..  1  Vern.  351. 

2  Lyne  v.  Pennell,  1  Sim.  N.  S.  113;  15 
Jur.  162. 

3  Smith  V.  Hammond,  6  Sim.  10,  1.5; 
ante,  p.  29. 

4  1  &  2  Will  IV.  c.  58;  and  see  1  &  2 
Vic.  c.  45 ;  2.3  &  24  Vic.  c.  126,  §  12  et 
seq.  For  the  pr.ictice  as  to  interpleader 
at  Law,  see  Chitty's  Arch.  13*^0  et  seq. 

6  Langton  v.  Horton,  3  Beav.  464. 
6  Oriental  Bank  v.  Nicholson,  3  Jur.  N. 
S.  857,  V.  C.  S.;  2  Story  Eq.  Jur.  §  823. 

VOL.  u.  39 


7  Mohawk  &  Hud.  R.R.  Co.  v.  Clute,  4 
Paige,  384;  Thomson  v.  P^bbets,  1  Hopk. 
272;  Parks  v.  Jack<on,  11  Wend.  443; 
Bedell  r.  Hoftmiin,  2  Paige,  199;  Mit<-liell 
■!'.  Havne,  2  S.  &  S.  63;  Goodrich  ».  Shot- 
bolt,  Prec.  Ch.  333-336;  City  Bank  v. 
Bangs,  2  Paige,  579;  Fowler  v.  Lee,  10 
Gill  &  J.  358. 

8  Darden  v.  Burns,  6  Ala.  362. 

9  2  Story  Eq.  Jur.  §  824;  Story  Eq.  PI. 
§  297,  b. 

10  City  Bank  v.  Bangs,  2  Paige,  570. 
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The  duty  of  a  plaintiff  in  a  bill  in  the  nature  of  a  bill  of  inter- 
pleader, which  is  brought  by  an  executor  or  trustee  to  obtain  the 
direction  of  the  Court  as  to  the  disposition  of  a  fund  in  his  hands, 
is  performed  when  he  has  brought  the  parties  in  interest  before 
the  Court,  and  he  is  not  entitled  to  take  part  in  the  argument  of 
the  questions  involved.^ 


Section   IV. — Bills  to  Perpetuate   Testimony. 


Form  of  bill. 
Prayer. 


Statutory 
remedy : 
5  &  6  Vic. 
c.  69. 


Averments 
necessary. 


A  bill  to  perpetuate  the  testimony  of  witnesses  must  state  the 
matter  touching  which  the  plaintiff  is  desirous  of  taking  evidence; 
and  must  show  that  he  has  some  interest  in  the  subject;  and  pray 
for  leave  to  examine  witnesses  touching  the  matter  so  stated :  to 
the  end  that  their  testimony  may  be  preserved  and  perpetuated.^ 
Witnesses  will  not  be  examined  to  perpetuate  testimony  unless  a 
bill  has  been  tiled  for  that  purpose.^ 

Any  person  who  would,  under  the  circumstances  alleged  by  him 
to  exist,  become  entitled,  upon  the  happening  of  any  future  event, 
to  any  honor,  title,  dignity,  or  office,  or  to  any  estate  or  interest 
in  any  property,  real  or  personal,  the  right  or  claim  to  which 
cannot  by  him  be  brought  to  trial  before  the  happening  of 
such  event,  may  file  a  bill  to  perpetuate  any  testimony  which 
may  be  material  for  establishing  such  claim  or  right ;  and  if  the 
Crown  has  any  interest  in  the  matters  in  question,  the  Attorney- 
General  must  be  made  a  defendant  to  the  bill,  to  represent  such 
interest.* 

A  bill  to  perpetuate  testimony  must  show  that  the  fiicts,  to 
which  the  testimony  of  the  witnesses  projiosed  to  be  examined  is 
conceived  to  relate,  cannot  be  immediately  investigated  in  a  Court 
of  Law  or  Equity,  or  that,  before  the  facts  can  be  adjudicated 
upon,  the  evidence  of  a  material  witness  is  likely  to  be  lost  by  his 
death  or  departure  from  the  realni.^     The  bill  is,  it  seems,  demur- 


1  Houghton  V.  Kendall,  7  Allen,  72. 
By  Chiiiicerj'  Rule  in  Ma'SHchusetts,  "  In 
bills  by  executors  or  trustees,  to  obtnin 
the  instructions  of  the  Court,  and  in  bills 
of  interpli-ader,  or  in  the  nature  of  Inter- 
pleader, no  solicitor  or  cnunsel  for  the 
plaintiff  shull  appear  or  be  heard  or  net 
for  or  in  belialf  of  any  or  either  of  the 
defendants."     Rule  27. 

2  Ld.  Red.  61;  Mason  v.  Goodburn, 
Rep  t.  Finch,  391 ;  Lord  Dnrslev  v.  Fitz- 
hardinge,  6  Ves.  251,  259;  Allaii  v.  Allnn, 
15  Ves.  130,  135;  Rose  v.  Gannel,  3  Atk. 
439;  Ellice  v.  Roupeli,  32  IJeav.  299;  9 
Jur.  N  S.  530.  As  to  suits  to  perpetuate 
testimony,  see  Adams  on  Eq.  23;    Coop. 


Eq.  PI.  52;  Harr.  bv  Newl.  52;  Hubback, 
104;  Jeremy  on  Eq^  273;  1  Mad.  Pr.  185, 
2d  ed.;  253,  3  1  ed.;  Story  Eq.  .Jur. 
§1505;  Story  Eq.  I'l.  §300;  Taylor  on 
Evid.  §  490;'Welford  Eq  Pi.  139;  imd  for 
forms  of  bill^,  see  1  Van  Hey.  464;  Whit- 
worth  Eq.  Prec.  352;  Willis  Eq.  PI.  311; 
and  Vol.  HI. 

3  Ord.  IX.  6. 

4  5  &  6  Vic.  c.  69. 

5  Ld.  Red.  52;  Duke  of  Dorset  v.  Gird- 
ler,  Prec.  in  Ch.  531;  and  seethe  ca«e3 
collected  1  S.  &  S.  93,  n.;  Teale  v.  Teale, 
ib.  385;  Ellice  v.  Roupeli,  32  Beav.  299; 
9  .Jur.  N.  S.  530,  533. 
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rable,  unless  it  alleges :  that  the  plaintiff  has  an  interest,^  which  is 
not  capable  of  being  barred  by  the  defendant; '-' that  the  matter 
cannot  be  made  the  subject  of  present  judicial  investigation;^ 
and  that  the  defendant  has,  or  claims  to  have,  an  interest  to 
contest  the  title  of  the  plaintiff,  in  the  subject  of  the  proposed 
testimony.* 

A  bill  to  perpetuate  testimony  is  a  bill  of  discovery,  only  to  the 
extent  of  enabling  the  plaintiff  to  obtain  the  relief  asked  by  the 
bill ;  and  he,  therefore,  can  only  require  an  answer  from  the  defend- 
ant as  to  the  facts  and  circumstances  alleged  by  the  bill  as  entitling 
him  to  examine  the  witnesses.^ 

An  affidavit  of  the  circumstances,  by  which  the  evidence  in- 
tended to  be  perpetuated  is  in  danger  of  being  lost,  must  be  filed 
with  the  bill." 

Bills  to  perpetuate  testimony  as  to  legitimacy  were  formerly  of 
not  unfrequent  occurrence;''  now,  however,  a  declai-ation  of  legiti- 
macy, or  of  the  validity  or  invalidity  of  a  marriage,  may  be  obtained 
in  the  Court  of  Divorce  and  Matrimonial  Causes.® 

The  Court  has  jurisdiction  to  entertain  a  suit,  for  the  purpose  of 
perpetuating  testimony,  to  be  used  in  a  foreign  Court.^ 

A  suit  to  perpetuate  testimony  is  prosecuted  against  the  defend- 
ant in  the  usual  way ;  but  it  cannot  be  set  down  for  hearing.^" 

Where  the  defendant  put  in  a  voluntary  answer,  denying  the 
plaintiff's  case,  leave  was  given  to  either  party  to  examine  wit- 
nesses, as  to  the  point  in  issue.^^ 

If  the  plaintiff  neglects  to  proceed  with  the  suit,  the  defendant 
cannot  move  to  dismiss  for  want  of  prosecution ;  but  may  move 
that  the  plaintiff  be  ordered  to  take  the  next  step,  wathin  a  limited 
time,  or  to  pay  him  the  costs  of  the  suit.-*^  If  the  defendant  neglects 
to  take  the  steps  proper  to  be  taken  by  him  within  the  prescribed 
time  the  Court  will,  it  seems,  order  the  examination  of  the  wit- 
nesses to  proceed.^^ 


Extent  of  thw 
discovery 
wliich  can 
he  reiiuirt'd. 


Affidavit  of 
the  circum- 
stances must 
be  filed  with 
bill. 

Declarations 
as  to  legiti- 
macy, or 
marriage, 
under  21  & 
22  Vic.  c.  93. 

Where  testi- 
mony re- 
quired lor  a 
foreign 
Court. 
Suit  not 
brought  to  a 
hearing. 
Where  plain- 
tiffs case 
denied. 

Where  plain- 
tiff neglects 
to  proceed. 


1  Allan  V.  Allan,  15  Ves  130,  135; 
Earl  of  Belfast  v.  Chichester,  1  J.  &  W. 
439;  Sackvill  v.  Ayleworth,  1  Vera.  105; 
nnie,  pp.  313  et  seq. 

2  Lord  Dursley  v.  Fi'.zhardinge,  6  Ves. 
262;  ante,  p.  317. 

3  Ld.  Red.  150;  Lord  North  v.  Lord 
Gray,  1  Dick.  14 ;  Cox  v.  Colley,  ib.  55 ; 
Parry  v-  Rogers,  1  Verii.  441. 

4  Ld.  Red.  53;  Lord  Dursley  v.  Fitz- 
hardinge,  6  Ves.  251,  260. 

5  Ellice  V.  Houpell  (No.  2),  32  Beav. 
308;  9  Jur.  N.  S.  530. 

6  Ld.  Red.  53,  150;  Eiirl  of  SuflTulk  v. 
Green,  1  Atk.  45o;  Philips  v.  Carew,  1  P. 
Wras.  116;  Shirley  r.  Earl  Ferrers,  3  i"6. 
77;  and  see  ante,  p.  394. 

■^  Lord  Dursley  v.  Fiizhardinge,  ubi 
sup. 


8  21  &  22  Vic.  c.  93;  Tnylor  on  EviJ. 
§  489. 

9  Morris  v.  Morris,  2  Phil.  205,  208;  11 
Jur.  93;  and  see  19  &  20  Vic.  c  113;  22 
Vic.  c.  20. 

10  Ord  LX.  7.  If  it  is  set  d  >wn  the  bill 
will  -be  dismisseii  with  costs,  Ijuc  without 
prejudice  to  the  plaintiff  using  the  evi- 
dence. Hall  V.  Ho  desdon,  2  P.  Wnis. 
162;  Anon.,  Amb.  237;  2  Ves.  S.  498; 
Vaughun  v.  Fitzgerald,  1  Sch.  &  Lef.  316; 
Morrison  v.  Arnold,  19  Ves.  671;  Ellice  v. 
Roupell,  ubi  sup. 

11  Brigstocke  v.  Roch,  7  Jur.  N.  S  63, 
V.  C.  S. 

12  Wright  V.  Tatham,  2  Sim.  459;  Beavan 
V.  Carpenter,  11  Sim.  22;  ante,  p.  810. 

13  Coveny  v.  Athill,  1  Dick.  355;  Lan- 
caster V.  Lancaster,  6  Sim.  439. 
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Both  sides 
may  exam- 
ine witnesses. 
E\'idence : 
how  taken. 


Costs : 
Where  de- 
fendant has 
not  exam- 
ined wit- 
nesses in 
chief. 
Where  he 
has. 


Evidence : 
when  and 
how  to  be 
used. 


Order  to  use : 
how  obtained. 


The  defendant,  as  well  as  the  plaintiff,  is  entitled  to  examine 
witnesses  under  the  order.^ 

The  evidence  in  a  suit  to  perpetuate  testimony  is  taken  before 
one  of  the  Examiners  of  the  Court,  or  an  Examiner  specially  ap- 
pointed, in  the  presence  of  all  parties  ;  and  the  cross-examination 
and  re-examination  follow  immediately  upon  the  examination  in 
chief;  or  the  evidence  may  be  taken,  either  wholly  or  partially,  by 
affidavit :  the  witness  being,  however,  subject  to  cros.s-examina- 
tion.^ 

When  the  witnesses  have  been  examined  the  cause  is  at  an  end  ; ' 
and  if  the  defendant  has  not  examined  any  witnesses  in  chief,  he 
may  then  obtain,  on  motion  of  course,  or  on  petition  of  course  at 
the  Rolls,  an  order  for  his  costs  to  be  j^aid  by  the  plaintiff;  *  but  if 
he  examines  witnesses  in  chief,  he  is  not  entitled  to  any  costs.^  By 
obtaining  the  order  of  course  for  his  costs,  which  recites  that  the 
testimony  of  the  witnesses  has  been  taken,  the  defendant  waives 
any  objection  he  might  otherwise  have  been  entitled  to  make  on 
the  ground  that  he  has  had  no  sufficient  opportunity  of  cross-ex- 
amining the  witnesses.® 

The  evidence  having  been  taken,  it  is  transmitted  to  the  Record 
and  Writ  Clerks'  office  in  the  usual  way ;  and  it  is  presumed  that 
office  copies  may  be  obtained  at  once.'  An  order  may,  when  re- 
quired, be  obtained  for  the  evidence  of  any  witness  to  be  used  in 
any  suit  in  Equity,  or  trial  at  Law,  after  the  death  of  the  witness ;  ® 
or  in  case  he  is  too  infirm,^  or  cannot  be  compelled,^"  to  attend  at 
the  hearing  or  trial ;  but  formerly  copies  of  the  dej^ositions  could 
not  be  obtained  for  the  purpose  of  perfecting  a  title  to  an  estate.^^ 
If  the  production  required  is  beyond  the  control  of  the  Court,  it 
seems  that  the  originals  will  not  be  ordei'ed  to  be  produced,  unless 
it  is  shown  that  certified  or  examined  copies  A^-ill  not  be  sufficient. -^^ 

The  order  is  obtained  on  motion,  of  which  notice  must  be  given ; 
and  must  be  supported  by  evidence  of  the  death  of  the  witness,  or 


1  Earl  of  Abergavenny  v-  Powell,  1 
Mer.  434;  Skrine  v.  Powell,  15  Sim.  81; 
9  Jur.  1054;  but  see  Campbell  v.  Attor- 
ney-General, 14  W.  R.  45,  V.  C.  S  ;  14 
Jur.  N.  S.  922,  where  the  witnesses  were 
ordered  to  be  examined  ch  bene  esse,  the 
defendant  having  neglected  to  appear. 

2  See  Ord.  5  Feb.,  1861,  r.  16;  15  &  16 
Vic.  c.  86,  §§  31,  38;  Ord  XIX.  3,7,  8,  9; 
ante,  p.  903  et  seq.  For  forms,  see  Vol. 
III. 

3  Morrison  v.  Arnold,  19  Ves.  670; 
Vaugh:in  v.  Fitzgerald,  1  Sch.  &  Lef.  316. 

*  FouMs  V.  Midgley,  1  V.  &  B.  13S; 
Wright  V.  Tatham,  2  Sim.  459;  Beavan 
f.  Carpenter,  11  Sim.  22;  a/ite,  pp  941, 
1343.  For  forms  of  order,  see  Seton, 
1270,  No.  5;  and  for  forms  of  motion 
paper,  see  Vol.  III. 


5  Skrine  r.  Powell,  15  Sim.  SI;  9  Jur. 
1054.  As  to  the  costs  of  a  suit  to  per- 
petuate testimony,  see  Morgan  &  Davey, 
147  tl  seq. 

6  Watkins  V.  Atchison,  10  Hare  Ap. 
46;  see  form  of  order,  Seton.  1270,  No.  5. 

"i  See  ante,  p.  93S,  note  (5). 

8  Barnsdale  v.  Lowe,  2  R.  &  M.  142; 
Morrison  v.  Arnold,  vbi  svp. 

9  Morrison  v.  Arnold,  ubisiq).  ;  Biddulph 
V.  Loril  Camoj-s,  19  Beav.  467;  20  Beuv. 
402;  Watkins  v.  Atchison,  10  Hare  Ap. 
45. 

1"  Biddulph  V.  Lord  Camov.e,  ubisup. 

11  Teale  v.  Teale,  1  S.  &  S'.  385. 

12  Attorney-General  v.  Ray,  2  Hare,  518; 
3  Hare,  335 ;  6  Beav.  335 ;  see  also  Anon., 
13  Beav.  420;  ante,  p.  872. 
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that  he  is  too  ill,  or  cannot  be  compelled,  to  attend  to  give  evi-  Ch.  XXXIV. 

dence.^  -_  ^  '  _. 

A  bill  to  perpetuate  testimony  cannot  by  amendment  be  con-  nu\  to  per- 
verted into  a  bill  of  discovery .2  noSeVon-" 

verted  into 
a  discovery 
bill. 

Section  V.  —  J^ills  of  Heview^  and  Bills  in  the  nature  of  J^ills 

of  Revieio. 


The  object  of  a  bill  of  review,  and  of  a  bill  in  the  nature  of  a  Object  of 
bill  of  review,  is  to  procure  the  reversal,  alteration,  or  explanation 
of  a  decree  made  in  a  former  suit.^  If  the  decree  has  been  signed 
and  enrolled,  a  bill  of  review  must  be  filed,^  if  not,  a  bill  in  the 
nature  of  a  bill  of  review.^  An  order  under  the  Trustee  Relief 
Act,  being  in  the  nature  of  a  decree,  can  be  impeached  in  this 
manner.® 

A  decree  taken  by  consent  cannot  be  set  aside  by  a  bill  of  re-   Decree  taken 
view,  or  a  bill  in  the  nature  of  a  bill  of  review :  "^  unless,  by  clerical   ^^'  ^o^^^nt 

'  '     -^  cannot  be 


1  For  form  of  notice  of  motion,  see  Vol. 

II  r. 

2  Ellice  V.  Roupell  (No.  1),  32  Beav. 
299;  9  Jur.  N.  S.  530,  533. 

8  It  is  said  tiiiit  a  bill  of  review  does  not 
constitute  a  part  of  the  original  cause,  but 
is  an  intlependeiit  pioceeding,  in  Cole  v. 
Miller,  32  Miss.  (3  George)  89.  The  ap- 
pearance of  the  defendant  to  sucn  a  bill  is 
enforced  in  the  same  manner  as  to  an 
original  bill.  The  case  proceeds  upon 
such  bill  as  an  original  bill.  2  Hoflf.  Ch. 
Pr.  12. 

*  Singleton  v.  Singleton,  8  B.  Mon.  340; 
Greenwich  Bank  v.  J.oomis,  2  Sandf.  Ch. 
70;  Thompson  v.  Goulding,  5  Allen  81; 
Olapp  V.  Thaxter,  7  Gray,  384;  Frazer  u. 
Svpert,  5  Sneed  (Tenn.),  100;  Simpson 
v'  Downs,  5  Rich.  Eq.  (S.  C.)  421;  Elliott 
V.  Brtlcom,  11  Gray,  286.  This  enrolment 
of  the  decree  is  essential  to  what  is  called 
by  way  of  pre-eminence,  a  bill  of  review. 
See  Coop.  Eq.  PI.  91.  In  most  of  the 
State  Courts  of  Equity,  and  certainly  in 
the  United  States  Courts,  all  decrees  in 
Equit}',  as  well  as  judgments  at  Law,  are 
matters  of  record,  and  are  deemed  to  be 
enrolled,  as  of  the  term  of  the  Court  at 
which  they  are  pnssed,  whether  they  are 
actually  enrolled  or  not.  So  that  in  those 
Courts  a  bill  of  review  is  the  ordinary  and 
appropriate  proceeding.  Dexter  v.  Arnold, 
5  Mason,  303.  310,  311;  Whiting  v.  Bank 
of  U.  States,  13  Peters,  6,  13;  Goodhue  v. 
Churchman,  1  Barb.  Ch.  596;  Greenwich 
Bank  v.  Loomis,  2  Sandf.  Ch.  70.  In 
Massachusetts,  a  decree  becomes  matter  of 
record,  and  takes  full  effect  on  the  day  it 
is  formally  drawn  out  and  duly  filed. 
Thompson  v.  Goulding,  5  Allen,  81.  A 
bill  of  review  lies  only  to  a  final  decree. 


Mackay  v.  Bell,  2  Munf  523;  Ellzev  v. 
Lane,  2  Hen.  &  M.  20 ;  Whiting  v.  Bank 
of  U.  States,  13  Peters,  6,  14;  Story  Eq. 
PI.  §  634  a.  And  a  bill  in  the  nature  of 
a  bill  of  review  lies  only  after  a  final  de- 
cree, and  not  upon  an  interlocutor^' decree. 
Jenkins  v.  Eldredge,  3  Storv,  299;  see 
Baker  v.  Whiting,  1  Story,  218,  231-233. 
A  bill  of  review  is  held  not  to  accord  with 
the  system  of  Chancery  Practice  in  Texas. 
Seguln  V.  Maverick,  24  Texas,  526.  But 
a  petition  in  the  nature  of  a  bill  of  review, 
to  impeach  a  judgment  for  fraud,  is  main- 
tainable.    Ibid. 

s  Ord.  XXXL  9;  Ld.  Red.  83,90;  Tay- 
lor V.  Sharp,  3  P.  Wms.  371;  see  Wiser 
V.  Blachly,  2  John.  Ch.  489;  Mead  v. 
Arms,  3  Vt.  148;  Robinson  v.  Sampson, 
26  Maine,  11,  13,  14;  Baker  v.  Whiting, 
1  Story,  218,  233.  Clerical  and  obvious 
errors  may  be  corrected  without  a  bill. 
See  ante,  p.  1028.  As  to  bills  of  th  s  de- 
scription, see  Coop.  Eq.  PI.  88;  Harr.  bv 
Newl.  84;  2  Mad.  Pr.  536,  2d  ed.;  709,  3d 
ed.;  Storv  Eq.  PI.  §403;  1  Van  He}'. 
570;  Welford  Eq.  PI.  231;  and  for  forms 
of  such  bills,  see  1  Van  Hey.  571;  Whit- 
worth  Eq.  Prec.  466;  Willis  Eq.  PI.  368- 
380. 

6  R6  Smyth,  11  W.  R.  850,  V.  C.  K. 

7  Webb  V.  Webb,  3  Swanst.  658;  ante, 
p.  973;  and  see  Smith  v.  Turner,  1  Vern. 
274 ;  see  Lansing  v.  Albany  Ins.  Co.,  Ho])k. 
102;  Cornish  v.  Keesee,  24  Ark.  528.  A 
bill  of  review  will  not  lie  where  the  plain- 
tiff himself  has  dismissed  his  bill:  Jones 
V.  Zollicoffer,  1  Car.  Law  Kepos.  376;  nor 
for  the  correction  or  modification  of  a  de- 
cree taken  pro  confesso:  Cornish  v.  Kee- 
see, 24  Ark.  528. 


thus  set 
aside. 
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Ch.  XXXIV.   error,  something  has  been  inserted  in  the  order,  as  by  consent,  but 
which  had  not  been  consented  to.  ^ 

A  bill  of  this  character  can  only  be  brought  upon  error  in  Law 
appearing  on  the  face  of  the  decree  ^  without  further  examination 
of  matters  of  fact ;  or  upon  some  new  matter  which  has  been  dis- 
covered after  the  decree,  and  could  not  possibly  have  been  used 
when  the  decree  was  made.® 

If  the  bill  is  filed  on  the  ground  of  error,  the  decree  complained 
of  must  be  contrary  to  some  statutory  enactment,  or  some  principle 
or  rule  of  Law  or  Equity,  recognized  and  acknowledged,  or  settled 
by  decision,  or  be  at  variance  with  the  fonns  and  practice  of  the 
Court ;  *  but  the  bill  cannot  be  maintained,  where  the  error  is  in 
mere  matter  of  form ;  ^  or  the  propriety  of  the  decree  is  questioned.® 


On  the 
(ground  of 
orror. 


1  Anon.,  1  Ves.  J.  93. 

2  See  remiirks  of  Lord  Eldon  in  Perry 
V.  Phelips,  17  Ves.  178. 

3  Ord.  XXXI.  10;  Mellish  V.  Williams, 
1  Vern.  166;  Standish  v.  Radlev,  2  Atk. 
178;  Norris  v.  Le  Neve,  3  Atk.  26,  35;  S. 
C.  an  appeal,  nom.  Le  Neve  v.  Norri«,  2 
Bro.  P.  C.  ed.  Tom!.  73;  Young  v.  Kei^h- 
Iv,  16  Ves.  348;  Perrv  v.  Phelips,  17  Ves. 
l''73;  Ord  v.  Noel,  6  Mad.  127;  Thomas  v. 
Kawlings,  10  Jur.  N.  S.  1192:  13  W.  R. 
248,  L.  .JJ. ;  34  Beav.  50 ;  Cooke  v.  Bara- 
field,  3  Swanst.  607;  Caller  v.  Shields,  2 
Stew.  &  P.  417;  Love  v.  Blewit,  1  Dev.  «St 
Bat.  Eq.  108,  110;  Story  Eq.  PI.  §404; 
De.xt.fr  V.  Arnold,  5  Mason,  303 ;  Triplett 
V.  Wilson,  6  Call,  147;  Kennedy  v.  Ball, 
Litt.  Sel.  Ca.  125;  Quarrier  v.  Carter,  4 
Hen  &  M.  242;  Wiser  v.  Blachly,  2  John. 
Ch.  488;  Mead  v.  Arms,  3  Vt.  148;  Ed- 
wardson  v.  Maseby,  4  .J.  .1.  Mar.<h.  500; 
Brewer  v.  Boman,"  3  J.  J.  Marsh.  492; 
Hollingsworth  v.  McDonald,  2  Harr.  &  J. 
230;  ller«.  Roath,  3  How.  (Miss.)  276; 
Bledsoe  v.  Carr,  10  Yerg.  55;  Massie  v. 
Graham,  3  McLean,  41;  GuUett  v.  Housh, 
7  Blackf.  52;  U.  States  v.  Siimpervac,  1 
Hemp.  118;  Fov  v.  Fov,  25  Mis«".  207; 
Whalan  v.  Cook,  29  Md.  1,  7;  Fitton  i;. 
Maccle-field,  1  Vern.  292;  .Tames  v.  Fisk, 
9  Sm.  &  M.  144-  These  two  causes  for  a 
bill  of  review  may  properly  be  joined  in 
the  same  bill.  Winchester  v.  Winchester, 
1  Head  (Tenn.),  460. 

To  authorize  a  bill  of  review  for  new 
matter  which  has  arisen  "  in  time  after 
the  decree,"  it  must  be  matter  which 
was  in  existence  at  the  time  the  decree 
was  rendered,  but  was  not  known  to  the 
party  till  afterwards.  Bledsoe  v.  Carr,  10 
Yerg.  50;  Winchester  v.  Winchester,  iibi 
stipi'a.  Such  a  bill  will  lie  on  the  discov- 
ery of  additional  record  evidence.  U. 
States  «.  Sampervac,  1  Hemp  118;  Bush 
V.  Madeira,  14  B.  Mon.  212.  In  South 
Carolina,  a  bill  of  review  does  not  lie  for 
error  in  Law  apparent  upon  the  face  ot  tlie 
decree:  Manigalt  v.  Deas,  1  Bailey  Eq. 
284;  nor  in  Texas,  Seguin  v.  Maverick, 
24  Texas,  526. 

In  Cooke  v.  Bamfield,  3  Swanst.  607  a 


third  sort  of  bill  of  review  is  mentioned, 
viz.,  such  as  seeks  to  reverse  a  decree  as 
being  partly  for  the  plaintiff  and  partly 
against  him,  and  so  not  large  enough  for 
him ;  it  being  the  course  of  the  Court  to 
allow  a  part}'  to  review  a  decree  made  for 
himself,  if  it  be  less  beneficial  to  him  than 
in  truth  it  ought  to  have  been.  See  Dex- 
ter V.  Arnold,  5  Mason,  303;  Ingalls  v. 
Lord,  1  Cowen,  240;  Hughes  v.  Stickney, 
13  Wend.  280;  Parker  v.  Newland,  1  Hill 
(N.  Y.),  87. 

4  Green  v.  Jenkins,  1  De  G.,  F.  &  J.  454, 
473;  6  Jur.  N.  S..515;  Coop.  Eq.  PI.  89. 

5  Ld.  Red.  85;  and  see  1  De  G.,  F.  &  J. 
472,  and  cases,  ib.  476-478;  6  Jur.  N  S. 
515;  Storv  Eq.  PL  §  411. 

6  PeiTv  V.  Phelips  17  Ves.  173,  176; 
Tommev  r.  White,  1  H.  L.  Ca.  160;  Haig 
V.  Homan,  8  CI.  &  F.  320;  Trulock  v. 
Robey,  15  Sim.  265,  276;  2  Phil.  395.  It 
is  no  ground  of  review  that  the  matters 
decreed  are  contrary  to  the  proofs  in 
the  cause.  Mellish  v.  Williams,  1  Vern. 
166;  Bartlett  v.  Fifield.  45  N.  H.  81; 
Whiting  V.  U.  States  Bank,  13  Peters, 
6,  13,  14;  B:irnam  v.  McDaniels,  6  Vt. 
177.  The  bill  cannot  be  sustained  on  the 
ground  that  the  Court  has  decided  wrong 
on  a  question  of  fact.  Webb  v.  Pell,  3  Paige, 
368;  Young  v.  Henderson,  4  Hayw.'  189; 
Doughertj'  v.  Morgan,  6  Monroe,  153; 
Love  V.  Blewit,  1  l)ev.  &  Bat.  Eq  108, 
110;  Eaton  v.  Dickinson,  3  Sneed  (Tenn.), 
397;  GetzlertJ.  Saroni,  18  111.  511. 

Questions  of  fact  are  not  open  for  dis- 
cu-sion,  on  a  bill  of  review  for  errors  in 
law.  Evans  U.Clement,  14  111.  206.  A  bill 
of  review  will  not  lie  where  the  original 
bill  contains  no  equity.  Todd  ;;.  Lackey, 
1  Litt.  271;  but  see  Griggs  v.  Gear,  3  Gil- 
man,  2;  nor  unless  the  plaintiff  shows 
himself  asrgrieved  hj- the  decree:  Lans'ng 
V.  Albany  Ins.  Co., 'H"pk.  102;  nor  after  a 
demurrer  has  been  allowed  to  a  former 
bill  rif  review:  Respass  v.  McClanahan, 
Hardin,  342.  The  error  must  jippear  on 
the  decree  and  p'ea<iings;  for  the  evidence 
in  the  case  at  large  cannot  be  examined 
to  ascertain  whether  the  Court  rnisstated 
or  misunderstood    the    fact.      Dexter  v. 


BILLS    OF    REVIEW. 


1577 


If  the  bill  is  filed  on  the  ground  of  new  matter,  discovered  since 
the  decree,  the  new  matter  must  be  relevant  and  material,  and  such 
as  might  probably  have  occasioned  a  different  determination  ;  ^  and 
no  bill  of  review,  or  supplemental  or  new  bill  in  the  nature  of  a  bill 
of  review,  grounded  upon  new  matter  discovered  after  the  decree, 
can  be  brought  without  the  special  leave  of  the  Court,  first  ob- 
tained for  that  purpose.^  The  new  matter  need  not  necessarily  be 
evidence  upon  matters  in  issue  in  the  original  suit :  although,  if  the 
pleadings  were  properly  framed,  it  would  rarely  happen  that  it  would 
not  be,  in  some  degree,  evidence  of  such  matters  then  in  issue.^ 
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§5. 


On  the 
ground  of 
matter  dis- 
covered since 
decree. 
Special  leave 
to  file  neces- 
sarj\ 

What  new 
matter  will 
suffice. 


ArnoM.  5  l^lMson,303;  StorvEq.  PI.  §407; 
P.  &  M.  Bank   v.  Dundas,   10  Ala.  661. 
But  taking   I  he   facts  as  they  are    stated 
to  be  on  the  face  of  the  decree,  it  mu^t  be 
shown  that  the  Court  have  erred  in  point 
of  JMW.     St<Ty  Eq.  PI.  §  407.     If,  tiiere- 
fbre,  the  decree  does  not  contain  a  state- 
ment of  the  material  facts  on  which   the 
decree  proceeds,  it  is  plain  that  there  ciin 
be  no  relief  on  a  bill  of  review,  but  only 
bv  appeal  to  some  superior  tribunal.     Sto- 
rv  Eq.   PI.  §  407.     It    is  on  this  account 
tiiat  in  Enghind  decrees  are  u>uully  drawn 
up  with  a  special  s'atement  "f,  or  reference 
to,  the  material  grounds  of  fact  which  sup- 
port  the   decree.     In   the   United    States 
Courts   the   decrees  are   usually  general, 
witliout  any  statement  of  facts.     See  nf.ie, 
1001  et  stq'.  and  notes;   Bundine  v.  Shel- 
ton,   10  Yerger,  41.     But  for  the  purpose 
of  examining  all  errors  of  law,  tlie   bill, 
answer,  and  other  proceedings  are  in  our 
practice  as  much  a  part  of  the  record  be- 
fore the  Court  as  the  decree  itself;  for  it  is 
only    l<3'  a  comparison   wiih   the  former, 
that   the  correctness  of  the  latter  can  be 
ascertained:  Storv  Eq    PI.  §407;  Dexter 
V.  Arnold,  5    Mason,    311.  312;  Hollings- 
worth  V.   McDonald.  2    Harr.   &  .J.  230; 
Webb  V    Pell,  3   Pa'ge,  368;  Whiting  v. 
U.  States  Bank.  13  Peters,  6,  13,  14;  Lud- 
low V  Kidd.  2  Ohio,  372;  Stevens  v.  Hey, 
15  Ohio,  313;  Saum  v.  Stingley,  3  (Jlark 
(Iowa),  514;  Bartlett  i;.  Fitield,  45  X.  H. 
81 ;  and  all  these  may  be  looked  into  to 
lind  errors  apparent   on    the  face  of  the 
decree:  Saum  y.  Stinglev,  3  Clark  (Iowa), 
514;   Holman  v.  Riddle.  8  Ohio  N.  S   384 
In  Seguin  v.  Maverick, 24  Texas,  526,  it  is 
said  that  "  as  our  decrees  do  not  recite  the 
facts,  as  under  the  English  Chancery  prac- 
tice, up  n  a  bill  of  review,  the  decree  can 
at  most  be  reversed,  and  not  corrected  to 
accord  with  the  facts;  therefore  a  liill  of 
review  does  not  accord  with  our  svstem." 
1  Ld.  Ked.  84;    Tavlor  v.  Sharf),  3   P. 
Wms.  371;    Bennet   v.  Lee,  2  Atk.   529; 
l.OPi    Portsmouth   v.    Lord    Ertingtiam,  1 
Ves    S.  430;  Young  v.   Keighlv,  16  Yes. 
348.   Wil-on  v.  \Vehb,  2  Cox,  3;  Hungite 
V  Gascovne,  2  Phil.  25;  2  C.  P.  C'^op.  t. 
Cott,  405,  412 ;  Hoskin^  v.  Tenv,  8  .lur.  N. 
S.  975;  10  W.  R.  884,  P.  C;  "Thomas  v. 
Rawlings.  10  .lur.  N.  S.   1192;  13  W.  R. 
248,  L.  J  J. ;  Cresbwell  v.  Jackson,  11  L.  T. 


N.  S.  530,  M.  R.;  Story  Eq.  PI.  §  413; 
Wiser  v.  Blachlv,  2  John.  Ch.  488;  Liv- 
ingston V.  Hubbs,  3  John.  Ch.  124;  Ken- 
nedv  I'.  Ball,  6  Litt.  125;  .lenkins  v.  El- 
d'-edge,  3  Story,  299;  Mitchell  v.  Berry,  1 
Met.  (Kv.)  602";  Parkhurst  ».  Kinsman,  2 
Blatch.  "C.  C.  72;  Pendleton  v.  Fay,  2 
Paige,  204;  Morrall  v.  Pritchard,  14  W.  R. 
172,  V.  C.  S. 

2  Ord.  XXXI.  11;  Gould  v  Tancred,  2 
Atk.  533;  Houghton  v.  West,  2  Bro  P.  C. 
ed.  Toml.  88;  Moore  v.  Moore,  2  Ves.  S. 
596;  Davis  v.  Bluck,  6  Beav.  393,  398; 
Story  Eq.  PI.  §  422;  Simp-on  v.  Watts,  6 
Rich.  Eq.  S.  C  364;  Anon.,  2  P.  Wms. 
283;  Perrv  v.  Phelips,  17  Ves.  178;  Webb 
V.  Pell,  1  Paige,  564;  Pendleton  v.  Fav,  3 
Paige,  204;  Edwardson  v.  Maseby,  4  J.  J. 
Marsh.  500;  Wilkinson  v.  Parish,"'3  Paige, 
653;  Love  V.  Blewit,  1  Dev.  &  Bat.  E:q. 
108,  112;  Simpson  v.  Watts,  6  Rich.  Eq. 
(S.  C.)  364;  Pfeltz  v.  Pfeltz,  1  Md.  Ch. 
Dec.  455;  Hughes  v.  Jones,  2  Md.  Ch. 
Dec.  289;  Elliott  v.  Balcom,  11  Gray, 
286.  The  granting  of  such  a  bill  of  re- 
view for  newly  discovered  evidence  is  not 
a  matter  of  right,  but  it  rests  in  the  sound 
discretion  (f  the  Court.  It  may  therefore 
be  refused,  although  the  facts,  if  admitted, 
would  change  the  decree,  where  the  Court, 
looking;  at  all  the  circumstances,  shall 
deem  it  productive  of  mischief  to  innocent 
parties,  or  for  anv  other  cau^e  unadvisa- 
ble.  Story  Eq.  PI.  §  417;  Dexter  v.  Ar- 
nold, 5  .Ma^on,  315;  Tiionias  v  Harvie, 
10  Wheat  146;  Wood  v.  Mann,  2  Sumner, 
316;  Hollingsworth  V.  McDonald,  2  Ilarr. 
&  J.  230;  Jenkins  v.  Eldredge,  3  Story, 
299,  323,  324;  Massie  v.  Graham,  3  Mc- 
Lean, 41;  p.  &  M.  Bank  v.  Dundas,  10 
Ala.  661;  Winchester  v.  Winchester,  1 
Head  (Tenn.),  460;  Hughes  v.  Jones,  2 
Md.  Ch.  Dec.  289. 

But  a  bill  of  review  brought  to  reverse 
a  decree  for  error  apparent  on  the  face^ 
thereof,  mav  be  filed  without  the  leave  of 
the  Court."  Elliott  v.  Balcom,  11  Gray, 
286;  Anon.,  2  P.  Wms.  283;  Perry  v.  Phe- 
lips, 17  Ves.  178;  Denson  v.  Denson.  33 
Miss.  (4  GeorL'e)  560;  see  Webb  v.  Pell,  1 
Paige,  564;  Edwardson  v.  Maseby,  4  J. 
J.  Marsh.  500;  Bleight  v.  M'llroy.  4 
Monroe,  145;  Creed  v.  Lancaster  Bank,  1 
Ohio  St.  1. 
8  Ld.  Red.  85;  and  see  Young  v.  Keigh 
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The  application  for  leave  to  file  the  bill  is  usually  made  by  peti- 
tion,^ but  it  may  also  be  made  on  motion.  Upon  the  application, 
the  Court  must  be  satisfied  that  the  new  matte*-  has  come  to  the 
knowledge  of  the  applicant  and  his  agents  for  the  first  time  since 
the  period  at  which  he  could  have  made  use  of  it  in  the  suit,  and 
that  it  could  not,  with  reasonable  diligence,  have  been  discovered 
sooner ;  and  that  it  is  of  such  a  character  that,  if  brought  forward 
in  the  suit,  it  would  probably  have  altered  the  judgment."^  The 
petition  or  notice  of  motion  must  be  served  on  the  other  parties  to 
the  cause. 

If  the  bill  is  filed  without  leave  having  been  first  obtained,  it 

Iv,  ubi  svp. ;  Partridge  v.  Usborne,  5  Russ. 
195,  2.31;  Biirne  v.  OfFur,  ih.  22o,  n.; 
Stovv  Eq.  PI.  §§  415,  416,  and  notes;  Ld. 
Red."  85-87;  De-xter  v.  Arnuld,  5  Mason, 
313.  It  seems  now  to  be  e.--tablished,  that 
matter  discovered  after  a  decree  has  been 
made,  though  not  capable  of  being  used 
as  evidence  of  iiny  thing  which  was  pre- 
viously in  i^sue  in  the  cause,  but  constitut- 
ing iin  entirely  new  issue,  m;iy  be  the  sub- 
ject of  a  bill  of  review  or  of  a  sui  plempntal 
bill  in  the  nature  of  a  bill  of  review.  Welf. 
Eq.  PI.  238;  St.>rv  Eq  PI.  §  416.  In  Love 
V.  Blewit,  1  Dev.  &  Bat.  Eq.  108,  110,  it  was 
held,  that  if  the  newly  discovered  evidence 
is  in  wiiting  or  of  record,  a  review  will  be 
granted,  notwithstiinding  the  fact  to  which 
such  evidence  relates  may  have  been  in 
issue  before ;  but  otherwise,  if  the  newly 
discovered  evidence  is  merelv  parol  proof. 
Head  v  Hea<i,  3  A.  K.  Ma"rsh.  121;  see 
Story  Eq.  PI.  §  415  and  note,  §  416;  Ran- 
dolph V.  Randolph,  1  Hen.  &  M.  180; 
Jenkins  v.  Eldredge,  3  Story,  299,  312; 
Respass  v.  McClanahan,  Hardin,  346; 
Vaughn  v.  H^nn,  6  B.  Mon.  -338;  Bush  v. 
Madeira,  14  B.  Mon.  212;  U.  States  v. 
Samperj^ac,  1  Hemp.  118. 

1  De-xter  ?'.  Arnold,  5  Mason,  303 ;  see 
Elliott  V.  Balcom,  11  Gray,  286.  As  to  the 
costs  of  the  application,  see  Partington  w. 
Revnolds,  6  W.  R.  615,  V.  C.  K. ;  Whelan 
V.  Cook,  29  Md.  1.  The  petition  should 
state  the  nature  of  the  suit,  the  decree, 
aid  the  errors  of  law,  or  the  new  matters, 
as  the  case  may  be,  upon  whicli  the  appli- 
cation is  founded,  and  should  pray  for 
liberty  to  file  a  bill  of  review,  to  bring 
such  decree  into  review.  If  the  applica- 
tion is  founded  upon  the  discovery  nf  new 
matter,  the  petition  must  describe  the  new 
evidence  distincti}'  and  specifically;  and 
stHte  when  it  was  discovered,  and  its  bear- 
ing on  the  decree.  Dexter  v.  Arnold,  5 
Mason,  303;  Massie  v.  Graliam,3  McLean, 
41.  It  is  not  .sufticient  that  the  petitioner 
expects  to  prove  certain  facts.  He  must 
state  tiie  exuct  evidence  toestabLsh  them. 
On  the  hearing  of  such  a  petition,  aflida- 
vits  may  be  admitted  on  both  sides,  if 
necessary,  to  explain  the  nature  of  the 
evidence".  Dexter  v.  Arnold,  ubi  supra ; 
Story  Eq.  PI.  (3d  ed.)  §  420,  note;  Hol- 
lingsworth  v.  McDonald,  2  Harr.  &  J.  230. 


Upon  an  application  of  this  kind,  the 
Ctiancellor  exercises  his  judgment  :is  to 
the  propriety  of  interfering  or  meddling 
with  the  decree  for  the  cause  disclosed, 
and  grants  or  refuses  le;ive  to  file  a  bill  of 
review  nccordiiiglv.  Hollini;sworth  v. 
McDonfdd,  2  Harr.  &  .1.  230;  Elliott  v. 
Balcom,  11  Gray,  286.  The  Court  on  per- 
mitting a  bill  of  review,  or  a  bill  in  the 
nature  of  a  bill  of  review,  to  be  filed, 
should,  where  there  was  rio  fraud  in  the 
fir^t  trial,  impose  such  terms  as  to  the  use 
of  testimony  formerly  delivered  in  the  suit, 
but  since  bi^come  inaccessible  to  the  par- 
ties, as  under  the  circumstances  may  be 
equitable.  Sinirleton  v.  Singletnn,  8  B. 
Mon.  340.  The  Court  maj'  refuse  a  review 
for  the  benefit  of  the  party  applying,  and 
grant  it  for  the  protection  of  the  interests 
of  otliers.  Hodges  v.  Milliken,  1  Bland, 
511. 

2  Hosking  v.  Terry,  ubi  sup. ;  and  see 
P:\tterson  v.  Slaughter,  Amb.  293;  Lord 
Portsmouth  i'.  Lord  Effingham,  ubi  sup. ; 
Willan  V.  Wilian,  16  Ves.  72,  87;  Young 
V.  Keighly,  ubi  sup. ;  Ord  v.  Noel,  6  Mad. 
127;  Partridge  v.  Usborne,  ubi  sup.;  Davis 
V.  Bluck,  6  Beav.  39.3,  399;  Toulmin  v. 
Copland,  4  Hare,  41,  45;  Hungate  r.  Gas- 
covne,  ubi  sup. ;  Re  Smvth,  11  W.  B.  850, 
V."  C.  K.;  Story  Eq.  Pl."§§  41.3,  414;  Dex- 
ter V.  Arnold,  5  Mason,  303;  Haskell  v. 
Raoul,  1  McCord  Ch.  29;  Hollingswotth 
V.  McDonald,  2  Harr.  &  .J.  230;  McCrack- 
en  V.  Finley,  1  Bibb,  455 ;  Harvey  v.  Mur- 
rell.  Harper  Eq.  257;  Lansing  v.  Albany 
Insurance  Co.,  Hopk.  102 ;  Dias  v.  Merle, 
4  Paige,  259;  McCall  t).  Graham,  1  Hen. 
&  M.'l3;  Pendleton  v.  Fay.  3  Paige,  204; 
Greenlee  v.  McDowell,  4  Ired.  Eq.  481; 
Stevens  v.  Dewev,  27  Vt.  638;  Livingston 
V.  Hubbs,  3  John.  Ch.  124;  Wi.ser  v. 
Bhichlv,  2  John.  Ch.  488;  Barrow  v. 
Rhinelander.  3  John.  Ch.  120;  Love  v. 
Blewit,  1  Dev.  &  Bat.  Eq.  108,  110;  Mas- 
sie  V.  Graham,  3  McLean,  41;  Jenkins  «. 
Prewit,  7  Blackf.  329 ;  Stevens  v.  Hey,  15 
Ohio,  313;  Jenkins  v.  Eldredge,  3  Story, 
299,  314,  315;  Respass  v.  McClanaiian, 
Hardin,  342;  Hamersley  v.  Lambert,  2 
John.  Ch.  124,  125;  Wood  v.  Mann,  2 
Sumner,  316;  Kennedy  v.  Ball,  6  Litt. 
125;  Mitchell  v.  Berrv,  1  Met.  (Kv.) 
602;    Whelan  v.  Cook,  29   Md.  1.     The 
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may  be  demurred  to  for  irregularity ;  ^  or  it  may  be  ordered  to  be 
taken  off  the  file :  the  application  for  which  purpose  is  made  by 
motion,  of  which  notice  must  be  served  on  the  plaintiff.^ 

A  bill  of  review  or  a  bill  in  the  nature  of  a  bill  of  review,  is  only 
proper  where  a  decree  has  been  made  finally  determining  the 
rights  of  the  parties;  and  does  not  lie  where  a  mistake  has  been 
made  in  directing  the  fund  to  be  carried  to  a  separate  account.^  It 
can  only  be  filed  by  a  person  who  was  a  party  or  privy  to  the 
former  suit ;  ■*  and  where  any  other  person  considers  himself  ag- 
grieved by  the  decree,  he  must  proceed  by  original  bill.^ 

A  bill  of  review,  brought  upon  new  matter,  may,  it  seems,  be 
permitted,  even  after  the  decree  has  been  affirmed  by  the  House  of 
Lords ;  ^  but  it  seems  doubtful  whether  after  affirmance  by  the  House 
of  Lords,  a  bill  of  review  can  be  filed  upon  error  in  the  decreed 

If,  upon  a  bill  of  review,  a  decree  has  been  reversed,  another  bill 
of  review  may  be  brought  upon  the  decree  of  reversal.^ 
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new  matter  must  at  least  have  been  dis- 
covered since  publication.  Hodses  v. 
Milliken,  1  Bland,  511,  Story  Eq.  PI. 
§  413;  Dexter  v.  Arnold,  Livingsti^n  v. 
Hubbs,  M'Cracken  v.  Finley,  Wiser  v. 
Bliichly,  7ibi  supra.  It  is  now  the  estab- 
lished exposition  of  Lord  Bacon's  ordi- 
nance on  this  point,  that  tlie  new  matter 
shall  not  have  been  discovered  until  alter 
publication  has  passed.  Storv  Eq.  PI. 
§  41.3;  Love  v.  Blewit,  1  Dev.  &  Bat.  Eq. 
108,  110;  Callen  v.  Shields,  2  Stew.  &  P. 
417.  The  ordinance  of  Lord  Bacon  still 
governs  bills  of  review.  Massie  v.  Gra- 
ham, 3  McLean,  41 ;  see  Clapp  v.  Thax- 
ter,  7  Gray,  3S4,  386,  387. 

A  bill  "of  review  will  not  be  allowed 
upon  a  decree  pro  confesso  bad  upon 
knowledge  of  all  the  facts  consti'utiiig 
the  defence  of  the  party.  McDaniel  v. 
James,  23  111.  407. 

The  same  proof  is  requisite  to  obtain 
leave  to  tile  a  supplemental  bill  in  the  na- 
ture of  a  bill  of  review.  Ld.  Red.  91; 
see  Parkhurst  v.  Kinsman,  2  [ibitcb.  C. 
C.  72.  So  in  reference  to  a  bill  of  revivor 
and  supplement  in  the  nature  of  a  bill  of 
review.  Pendleton  v.  Fay,  2  Paige,  204. 
The  finding  of  facts  by  the  Court  on  a 
petition  for  leave  to  file  a  bill  of  review  is 
not  conclusive  at  the  hearing  on  the  bill. 
Elliott  t).  Balcom,  11  Gray,  286.  Newly 
discovered  evidence,  which  goes  merely 
to  impeach  the  testimony  of  witnesses,  is 
not  sufficient.  Livingston  v.  Hubbs,  3 
John.  Ch.  124.  As  to  the  cost  of  the  appli- 
cation, see  Partington  v.  Reynolds,  6  W. 
E.  615,  V.  C.  K. 

1  Hainbrigge  v.  Buddeley,  2  Phil.  705; 
10  Jur.  765,  M.  R.;  Henderson  v.  Cook, 
4  Drew.  306;  or  it  may  be  dismissed  on 
motion.  Carroll  v.  Parran,  1  Bland,  135. 
For  form  of  demurrer,  see  2  Van  Hey.  92. 

2  Davis  V.  Bluck,  6  Beav,  393,  398; 
Hodson  V.  Ball,  11  Sim.  456;  1  Phil.  177, 
179;  and  see  Toulmiu  v.  Copland,  4  Hare, 


41,  52,  where,  after  answer,  proceedings 
were  stayed.  F'or  form  of  notice  of  mo- 
tion, see  Vol.  III. 

3  Noble  v.  Stow,  29  Beav.  409.  Cases 
of  miscasting  and  miscounting  may  be 
explained  and  reconciled  by  order,  where 
the  mutter  demonstratively  appears  from 
the  decree  itself  to  be  erroneous.  Seton, 
399  and  cases  cited;  Massie  v.  Graham,  3 
McLean,  41. 

4  Wvatt's  P.  R.  95;  Gilh.  For.  Rom. 
186 ;  Webb  v.  Pell,  3  Paige,  368 ;  Kennedy 
V.  Bell,  Litt.  Sel  Ca.  125.  And  even  per- 
sons having  an  interest  in  the  cause,  if 
not  aggrieved  by  the  particular  errors  as- 
signed in  the  decree,  cannot  maintain  a 
bill  of  review,  however  injuriously  the 
decree  may  attect  the  rights  of  third  per- 
sons. Storv  Eq.  PI.  §  409;  Thomas  v. 
Harvie,  10  Wheat.  146;  Whiting  r.  Bank 
of  U.  !?tates,  13  Peters,  6.  But  with  this 
exception  it  may  be  generallv  stated,  that 
all  the  parties  to  the  original  bill  ought  to 
join  in  a  bill  of  review.  Bank  of  U. 
States  V.  White,  8  Peters,  252;  Dexter  v. 
Arnold,  5  Mason,  308:  Frilev  v.  Hen- 
di-cks,  27  Miss.  (5  Cush.)  412.  Upon  a  bill 
filed  to  contest  a  will,  the  verdict  of  a 
jury  taken  therein  will  be  binding  on  all 
persons  interested  in  the  will,  although  not 
parties  to  the  suit,  and  such  persons  may 
come  in  by  a  bill  in  the  nature  of  a  bill  of 
review,  to  review  or  reverse  the  decree. 
Singleton  v.  Singleton,  8  B.  Mon.  340. 

5  Pierce  v.  Brady,  23  Beav.  64;  Noble 
V.  Stow,  nbi  Slip. 

6  See  Barlion  v.  Searle,  1  Vern.  416; 
Willan  V.  WiUan,  16  Ves.  72,  89;  Ld. 
Red.  88;  Coop.  Eq.  PI.  §  91;  Story  Kq. 
PI.  §  418;  Stafford  v.  Bryan,  2  Paige,  45; 
Campbell  v.  Price,  3  Muiif  227;  Singleton 
V.  Singleton,  8  B.  Mon.  340. 

T  Tavlor  V.  .sharp,  3  P.  Wms.  371. 
8  Ld".  Ked.  88;  see  Story  Eq.  PI.  §  418; 
Staftbrd  v.  Bryan,  2  Paige,  45. 
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FRAME    AND    END    OF    CERTAIN    KINDS    OF    BILLS. 


Prayer. 


Where  twenty  years  have  elapsed  from  the  time  of  pronouncing 
a  decree,  which  has  been  signed  and  enrolled,  a  bill  of  review  can- 
not be  brought,^  unless  the  plaintiff  was  under  disability ;  ^  and 
after  a  demurrer  to  a  bill  of  review  has  been  allowed,  a  new  bill  of 
review,  on  the  same  ground,  cannot  be  brought,^ 

In  a  bill  of  this  nature,  it  is  necessary  to  state  the  former  bill 
and  the  proceedings  thereon,*  the  decree,^  and  the  point  in  which 
the  party  exhibiting  the  bill  of  review  conceives  himself  aggrieved 
by  it,  and  the  ground  of  law  or  new  matter  discovered,  upon  which 
he  seeks  to  impeach  it.  If  the  decree  is  impeached  on  the  latter 
ground,  the  bill  must  state  the  leave  obtained  to  file  it,®  and  the 
fact  of  the  discovery.  The  bill  may  pray  simply,  that  the  decree 
may  be  reviewed  and  reversed  in  the  point  complained  of,  if  it  has 
not  been  carried  into  execution.''  If  it  has  been  carried  into  exe- 
cution, the  bill  may  also  pray  the  further  decree  of  the  Court,  to 
put  the  party  complaining  of  the  former  decree  into  the  situation 
in  which  he  would  have  been  if  that  decree  had  not  been  exe- 
cuted. If  the  bill  is  brought  to  review  the  reversal  of  a  former 
decree,  it  may  pray  that  the  original  decree  may  stand.*  If  any 
person  not  a  party  to  the  original  suit  has  become  interested  in  the 
subject-matter,  he  must  be  made  a  party  to  the  bill  of  review.^ 


1  Ld.  Red.  88.  204;  Smythe  v.  C\ay,  1 
Bro.  P.  C.  ed  I'oml.  453;  Sherrington  v. 
Smith,  2  id.  62;  Edwards  t;  Carroll,  ib.  98; 
Lytton  V.  Lytton,  4  Bro.  C  C.  441,  458.  The 
twenty  years  are  to  be  computed  from  the 
date  of  the  decree,  and  not  from  the  time 
of  the  enrolment.  Ueloraine  ?'.-  Brown, 
3  Bro.  C.  C.  621  n.,  640;  Scarisbrick  v. 
Lord  Skelmersdale,  4  Y.  &  C.  79,  106. 
This  limitation  of  twenty  years  does  not 
apply  to  persons  having  contingent  inter- 
ests, or  not  existing,  or  being  under  disa- 
bilities. VVj-att  P.  R.  98;  K;iv  v.  Wat- 
son, 17  Oliio,  27;  Ld.  Red.  205,  n.  (b). 

In  tlie  United  State*  Courts,  bills  of 
review  for  errors  apparent  on  the  face  of 
decree's,  ;ire  limite'l  to  five  j'ears,  that 
being  the  limitation  of  writs  of  error  upon 
judgment^  at  Law.  Thomas  v.  Harvie,  10 
Wheat.  146;  Story  Eq.  PI.  §  410;  see 
Nohiiid  V.  Urmston,  17  Ohio,  170;  Gullett 
V.  Hou-^h,  7  Blackf.  52;  Mis-ie  v.  Graham, 
3  McLean,  41;  I3o\ii  y.  Vanderkeinp,  1 
Barb.  Ch.  273  It  is  not  necessary  to 
plead  that  the  bill  is  not  filed  wittiin  the 
prdper  time.  It  ought  to  appear  on 
the  face  <if  the  bill  tliat  it  is  so,  or  that 
the  plaiiitilf  is  witliin  the  saving  of  the 
statute,  .■sheppir^l  v.  Lane,  6  Munf.  529; 
U.  States  w  Sampc  yac,  I  Hemp.  118;  Con- 
tee  V.  Pratt,  9  M<1.  67;  see  Biicknor  v. 
Forker,  7  Dana.  51,  where  it  was  held, 
that  a  bill  of  review  will  not  be  su-taiutd 
for  error  of  law,  after  a  lapse  of  time, 
which  would  bar  a  writ  of  error,  u  less 
the   delay   is   sufficieniy  accounted    for. 


Mitchell    V.    Berry,    1    Met.    (Ky.)    602;  • 
Creath  v.  Smith,  20  Mis.  (Bennett)  113. 

Hut  it  seems  to  be  a  general  rule,  tliat  a 
supplemental  bill  for  newly  discovered 
matter  should  be  filed  as  soon  after  the 
new  matter  is  discovered  as  it  reaso  ^ably 
may  be.  Story  Eq.  PI.  §  423.  If,  there- 
fore, (I  party  proceeds  to  a  decree  after 
the  discovery  of  the  facts  upon  which  the 
new  claim  is  founded,  he  will  no  be  p'l- 
niitted  afterwards  to  file  a  sup))leineiital 
bill  in  the  nature  of  a  bill  of  review  f  luiid- 
ed  on  those  facts;  for  it  was  hs  own 
Inches  not  to  have  brought  them  forward 
at  an  earlier  stage  of  the  cause.  Pendle- 
ton V.  Fav,  3  Paige,  204;  Dias  v.  Meile,  4 
Paitre,  259;  Gullett  v.  Housh,  7  Blackf. 
52;  Itiilgeway  «.  Toram,  2  Md.  Ch.  Dec. 
303;  Hughes  v.  Jones,  ubl  supra;  Story 
Eq.  PI  §  423.  But  where  there  ha^  been 
no  laches,  a  petition  asking  leave  to  file  a 
supplemental  bill  in  the  nature  of  a  bill  of 
review,  maj'  be  filed  at  any  time  before 
the  decree  is  enrolled.  Kidgewav  v.  To- 
ram, 2  Md.  Ch.  Dec.  289. 

2  Ld.  Red.  205,  n.  (6). 

3  Duniiy  V.  Kilmoie,  1  Vern.  135;  Pitt 
V    Karl  of  Arglass   ib  441. 

*  Turner  v.  Berry,  3  Gilman,  549;  Ran- 
don  V   (.'artwright,  3  Texas,  267. 
5  Groce  V.  Field,  13  Geo.  24. 
•J  Henderson  v   Cook,  4  Drew.  306. 

7  Pe  ry  >\  Phelips,  17  Ves.  173,  177. 

8  Storv  Eq.  PI.  §420;  Dexter  •».  Arnold, 
5  Ma-on"  30s,  309;  Ld.  Ked.  88-90. 

a  Ld.    Red.    90;    Story  Eq.  PI.   §  420; 
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If  the  decree  has  not  been  signed  and  enrolled,  it  is,  as  we  have 
seen,  impeached  by  a  bill  in  the  nature  of  a  bill  of  review.-'  As  a 
decree  not  signed  and  enrolled  may  be  altered  upon  a  rehearing 
without  a  bill  of  review,^  a  petition  for  a  rehearing  must  be  pre- 
sented and  be  brought  on  Avith  the  bill  in  the  nature  of  a  bill  of 
review ;  .and  the  office  of  the  latter  is  to  remedy  the  defect  which 
occasioned  the  decree  upon  the  former  bill.^ 

The  bill  in  its  frame  nearly  resembles  a  bill  of  review,  except 
that,  instead  of  praying  that  the  former  decree  may  be  reviewed 
and  reversed,  it  prays  that  the  cause  may  be  heard,  with  res])ectto 
the  new  matter,  at  the  same  time  that  it  is  reheard  upon  the 
original  bill.* 

A  bill  in  the  nature  of  a  bill  of  review  is  necessary  where,  a 
decree  having  been  made  directing  the  usual  accounts  against  a 
trustee,  it  is  afterwards  sought  to  charge  him  with  what  he  might 
have  received  but  for  his  wilful  default ;  ^  and  on  the  application 
for  leave  to  file  such  a  bill,  it  is  only  necessary  to  make  out  a 
prima  facie  case  against  the  trustee ;  ^  and  where  a  person,  who 
has  been  served  with  notice  of  a  decree,  considers  himself  ag- 
grieved thereby,  but  is  unable  to  raise  the  question  under  the 
pleadings  in  the  cause,  he  should  apply  for  leave  to  file  a  bill  in 
the  nature  of  a  bill  of  review.''  Where  the  grantee  of  an  annuity 
obtained  a  decree,  directing  accounts  and  authorizing  a  receiver  to 


Ch.  XXXIV. 

§5. 


Form  of  bill 
in  the  nature 
of  bill  of  re- 
view. 

Prayer. 


Cases  in 
which  bill  in 
nature  of  bill 
of  review  will 
lie. 


Hodson  V.  Ball,  11  Sim.  256,  443;  Single- 
ton V.  Siiiffleton,  8  B.  Men.  340.  A  bill  of 
review  defective  in  frame  may  sometimes 
be  sustained  ms  a  cro«s-bill.  Welf  Eq  PI. 
239;  Coop.  Eq.  PI.  95;  Ld.  Red.  89,  90. 

1  Lewellin  v.  Mackwortli,  2  Atk.  40; 
Standish  v.  Radley,  ih.  178;  Gartside  v. 
Isherwood,  2  Dick.  612;  mile,  p.  1575; 
Perrv  v.  Phelips,  17  Ves.  173,  177;  Wort- 
lev  V.  Birkhead,  3  Atk.  809;  Storv  Eq. 
Pi.  §  422;  Pendleton  v.  Fay,  3  i'aige,  204; 
Ld.  Red.  91;  Smgletcn  v  Sinjfletoii,  8 
B  Mon.  340 ;  Dausraan  v.  Hooe,  3  Wis. 
466. 

2  Ante,  p.  1472.  If  the  objection  is 
upon  matter  of  law  apparent,  or,  a  mistake 
in  law  ti  be  collected  from  all  the  pleadings 
and  evidence,  and  tlie  decree  has  not  been 
signed  an^l  enrolled,  if  is  the  subject  of  a 
rehearing,  an^l  there  is  no  occasion  for  a 
bill  in  the  nature  of  a  bill  of  review. 
Storv  Eq.  I'l.  §  421,  and  note;  Pendleton 
V.  hay,  3  I'aiije,  204;  Wiser  v.  Blachly, 
2  .lohn.  Ch.  488;  Ld.  Rod.  90. 

3  Moore  V.  Moore,  1  Dick.  66;  2  Ves.  S. 
596,  598 ;  Perry  v.  Phelips,  ^ihi  sup.  ;  Bing- 
ham V.  Dawson,  Jac.  243;  Pureed  v. 
Manning.  3  Jur.  N.  S.  1070,  V.  C.  S. ; 
Head  V.  Godlee,  Johns.  6.36;  6  Jur.  N.  S. 
495;  ante,  p  1174;  and  see  Jopp  v.  Wood, 
2  De  G.,  J  &  S.  323,  326.  The  distinc- 
tion l)etween  a  bill  "f  review  and  a  bill  in 
the  nature  of  a  bill  of'review,  though  im- 
portant m  England,  is  not  felt  in  the  prac- 


tice of  the  Courts  of  the  United  States, 
and  perhaps  rarely  in  any  of  the  State 
Courts  of  Equity  in  the  Union.  I  take  it 
to  be  clear,  that  in  the  Courts  of  the  United 
States  all  decrees  as  well  as  judgments 
are  matters  of  record,  and  are  deemed  to 
be  enrolled  as  of  the  term  in  which  they 
are  passed.  So  that  the  appropriate 
remedy  is  by  a  bill  of  review."  Storv  J. 
in  Dexter  v.  Arnold,  5  Mason,  310,  311. 
In  Baker  v.  Whiting,  1  Story,  218,  it  was 
held,  that  where  a  rehearing  is  sought  on 
the  ground  of  newly  discovered  evidence, 
qfier  an  inltrlocutory  decree,  the  C'lurt  will 
grant  such  a  rehearing  upon  the  filing  of 
the  supplemental  bill,  if  the  evidence  is 
such  as  to  entitle  the  party  to  relief  upon  a 
bill  of  review,  or  a  supplemental  bill  in  the 
nature  of  a  bill  of  review,  after  a  finiil  de- 
cree, but  not  otheiwise.  See  Rarrington 
V.  O'Brien,  2  B.  &  B.  140;  Blake  v.  Fos- 
ter, 2  B.  &  B.  457;  AViser  v.  Blachly,  2 
John.  Ch.  488;  Livingston  v.  Hubbs.  3 
John.  Ch.  124. 

*  Ld.  Red.  92;  Perry  v  Phelips,  «6» 
sup.  ;  Story  Eq.  PI.  §  425. 

5  Hodson  V  IJall"  11  Sim.  456,  461; 
1  Phil.  177,  179:  Partington  v.  Keynolds, 
6  W.  R.  615, V.  C.  K. 

6  P.artington  v.  Revnolds,  ubi  sup. 

T  Kidd  V.  Cheyne",  IS  Jur  348;  S.  C. 
nom.  Kx  parte  Kidd,  2  W.  R.  316,  V.  C. 
W.  As  to  service  of  notice  of  the  decree, 
see  ante,  pp.  432-438. 
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§5. 


Deposit  nec- 
essary on 
tiling  bill  of 
review ; 

or  bill  in  the 
nature  of  bill 
of  review. 


Extent  to 
which  decree 
must  be  per- 
formed, be 
fore  bill  of 
review  can  be 
filed. 


keep  down  the  arrears,  the  costs  of  the  annuitant  to  be  added  to 
his  security,  it  was  held  that  the  grantor  could  only  impeach  the 
grant  of  the  annuity  by  a  bill  of  review,  or  in  the  nature  of  a 
bill  of  review.^ 

No  bill  of  review  will  be  admitted  unless  the  party  exhibiting 
the  same  has  first  deposited  the  sum  of  50/.  with  the  Registrar,  as 
a  pledge  to  answer  such  costs  and  damages  as  may  be  awarded  to 
the  opposite  party,  in  case  the  bill  is  dismissed.^  And  no  bill  in 
the  nature  of  a  bill  of  review,  grounded  upon  new  matter  dis- 
covered after  the  decree,  will  be  admitted,  unless  the  party  exhibit- 
ing the  same  has  first  deposited  with  the  Registrar  so  much  money 
as,  together  with  the  deposit  by  the  rules  of  the  Court  to  be  made 
on  obtaining  a  rehearing  of  the  cause  in  which  the  decree  was 
pronounced,^  will  make  up  the  sum  of  50?.,  as  a  pledge  to  answer 
such  costs  and  damages  as  may  be  awarded  to  the  opposite  party 
in  case  any  are  awarded  at  the  hearing  of  the  cause  on  such  new 
bill*  Where  it  was  accidentally  omitted  to  make  the  deposit  at  the 
time  of  filing  the  bill,  it  was  allowed  to  be  made  subsequently.^ 

Filing  a  bill  of  review  does  not  stay  the  execution  of  the  decree 
which  is  complained  of; '  and  before  any  bill  of  review,  or  other 
bill  to  reverse  or  alter  a  decree,  can  be  filed,  the  decree  must  be 
first  obeyed  and  performed : ''  except  that,  if  any  act  is  decreed  to 
be  done  which  extinguishes  a  right  at  Common  Law  :  as,  the  mak- 
ing of  an  assurance  or  release,  acknowledging  satisfaction,  cancel- 
ling of  bonds  or  evidences,  and  the  like  :  the  Court  may  dispense 
with  the  actual  jjerformance  of  that  part  of  the  decree  until  such 
bill  is  determined,®  Thus,  if  money  is  directed  to  be  paid,  it  ought 
to  be  paid  before  the  bill  of  review  is  filed :  though  it  may  after- 
wards be  ordered  to  be  refunded.^  The  rule,  however,  only  re- 
quires the  aggrieved  party  to  perform  so  much  of  the  decree  as  he 
was  bound  to  perform  at  the  time  he  files  the  bill  of  review,  and 
does  not  prevent  him  filing  the  bill  before  he  has  performed  the 
decree  as  regards  those  things  which,  by  the  decree,  he  was  not 
bound  to  perform  till  a  period  subsequent  to  the  time  when  the 
bill  was  filed.^'^  Under  very  special  circumstances,  the  performance 
of  the  decree  may  be  dispensed  with ;  "  and  where  the  plaintifl" 


1  Tynte  v.  Hodge,  2  H.  &  M.  287. 

2  Old.  XXXI.  12.  For  the  mode  of 
making  the  deposit,  see  ante,  p.  1482. 

3  See  ante,  pp.  1480,  1451.  This  deposit 
is  20L  Ord.  XXXI.  4. 

4  Ord.  XXXI.  13.  For  the  mode  of 
milking  the  deposit,  see  ante,  p.  1482. 

6  Loubier  v.  Cross,  1  Dick.  223. 

6  Williams  v.  Mellish,  1  Vern.  117. 

T  Wiser  v.  Blachly,  2  John.  Ch.  488; 
Livingston  v.  Hubb's,  3  John.  Ch.  125; 
Grigss  V.  Gear,  3  Gilm:in,  2. 

8  (Jrd.  XXXI.  14;  Williams  v.  Mellish, 


ubi  s%ip. ;  Massie  v.  Graham,  3  McLean, 
41 ;  Grigjis  V.  Gear,  3  Gilni.-ui,  2.  It  would 
be  competent  for  the  Court,  if  the  decree 
sought  to  be  reversed  has  been  partially 
executed,  to  make  such  decree  as  to  restore 
the  parties  to  their  just  rights.  Shaw  C. 
J.  in  Elliott  V.  Balcom,  11  Grav,  296. 

9  Ld.  Red.  88;  2  Bro.  P.  C.  ed.  Toml. 
65,  n. ;  Lubc^  Eq.  PI.  130. 

10  Partridge  v.  Usborne,  5  Russ.  195,  251. 

11  Williams  v.  Mellish,  and  Partridge  v. 
Usborne,  ubi  sup.  ;  Taylor  v.  Tavlor,  12 
Beav.  220,  224,  228 ;  and  see  WyatVs  P.  R. 
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was  very  poor,  he  was  allowed  to  file  a  bill  of  review,  without  pay- 
ment of  the  costs  of  the  former  suit.^ 

It  has  been  said,  that  the  constant  defence  to  a  bill  of  review  for 
error  apparent  upon  the  decree,  is  by  ])lea  of  the  decree,  and  de- 
murrer against  opening  the  enrolment.'^  A  demurrer  would,  how- 
ever, seem  to  be  the  proper  defence :  for,  if  the  decree  is  fairly 
stated  in  the  bill,  there  can  be  no  necessity  to  plead  it.^ 

If  any  matter  beyond  the  decree  is  offered  as  a  defence  to  a  bill 
of  review,  that  matter  should  be  pleaded.^  It  has  been  stated, 
that  length  of  time  should  be  pleaded  to  a  bill  of  review;  and  that 
otherwise,  the  plaintiff  would  not  have  the  benefit  of  exceptions : 
as,  infancy,  coverture,  or  the  like;^  but  it  would  seem  that,  if  the 
plaintift"  relies  on  any  such  exceptions,  he  ought  to  state  them  in  his 
bill :  if  he  does  not  do  so,  this  defence  can  be  oflered  by  demurrer.^ 
Where  a  bill  of  review,  or  a  bill  in  the  nature  of  a  bill  of  review, 
is  grounded  upon  new  matter,  the  defendant  may,  it  seems,  if  he 
think  such  new  matter  not  relevant,  take  the  objection  by  way  of 
demurrer ;  but  as  such  a  bill  can  only  be  exhibited  by  leave  of  the 
Court,  and  the  relevancy  of  the  new  matter  is  generally  well  con- 
sidered before  leave  is  given,  the  bill  will  seldom  be  liable  to  a 
demurrer  on  this  ground.'' 

If  a  demurrer  to  a  bill  of  review  is  allowed,  the  order  allowing 
it,  when  enrolled,  is  an  effectual  bar  to  another  bill  of  review  on 
tiie  same  grounds;  and  may  be  pleaded  accordingly.^ 

Where  a  demurrer  to  a  bill  of  review,  grounded  upon  error,  is 
oveiruled,  the  decree  may  be  reversed  without  any  further  hear- 
ing,^ 

A  bill  of  review,  or  a  bill  in  the  nature  of  a  bill  of  review, 
grounded  upon  new  matter,  is  liable  to  any  plea  which  would  have 
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For  length  of 
time. 


Non-relevan- 
cy of  new 
matter. 


Effect  of  al- 
lowance of 
demurrer: 


or  of  overrul- 
ing it. 


Bj^  plea. 


97;  Livingston  v.  Hubba,  3  John.  Ch.  124. 
This  mij'  be  done  wliere  the  party  is  in 
execution  rornnn-payment  of  money  under 
the  decree,  as  this  is  considered  equiviUent 
to  performance:  Livmgston  v.  Hubbs, 
supra;  so,  where  tlie  party  is  insolvent: 
Stiilling  V.  Goodloe,  3  Muriili.  1.59;  or  has 
given  securit3'  for  the  performance  of  the 
decree:  Stalling  v.  Goodloe,  supra  ;  Taj'lor 
V.  Pearson,  2  Hawkes,  298. 

1  Fitton  V.  Earl  of  Macclesfield,  1  Vern. 
264. 

2  Gould  V.  Tancrerl,  2  Atk.  534;  Dancer 
V.  Evett,  1  Vern.  392;  Smith  v.  Turner, 
ib.  274. 

8  Ld.  Red.  203,291;  Sling.sby  i;.  Hale, 
1  Ca.  in  Cha.  122;  Needier  v.  Kendall, 
Rep.  t.  Finch,  46S;  Jones  v.  Kenrick,  5 
Bro.  P.  C.  ed.  Toml.  244,  248;  Green 
V.  Jenkins,  1  De  G.,  F.  &  J.  4.54;  6  Jur. 
N.  S.  515;  see  Webb  v.  Pell,  3  Paige, 
368. 

■*  Hartwell  v.  Townsend,  2  Bro.  P.  C. 
ed.  Toml.  107.     It  would  be  a  good  plea 


to  a  bill  of  review,  that  the  decree  in  the 
orit;inal  cause  w;is  entered  by  consent; 
but  such  defence  must  be  pleaded  or  in- 
sisted on  in  the  answer.  Turner  v.  Berry, 
3  Oilman,  541;  see  Jenkins  v.  Eldridge, 
3  Story,  299. 

6  Gregor  v.  Molesworth,  2  Ves.  S.  109. 

6  Ld.  Ked.  204,  205,  212;  Sherrington  v. 
Smith,  2  Bro.  P.  C.  ed.  Toml.  62;  Gorman 
V.  M'Cull^ch  5  id.  597;  Cook  v.  Arniiain, 
3  P.  Wms.  287;  and  ib.  n.  (B). 

V  Ld.  Ked.  205;  Ord.  XXXI.  11;  ante, 
p.  1577.  For  form  of  demurrer  to  a  bill 
of  review,  see  Willis  Eq.  PI.  483;  2  Eq. 
Drafts.  (2d  ed.),  92. 

8  Denny  r.  Filmer,  2  Ca.  in  Cha.  133; 
S.  C.  nom.  Dunny  t".  Filmore,  1  Vern.  135; 
Pitt  V.  Eiirl  of  Arglass,  ib.  441;  Woots  «. 
Tucker,  2  Vern.  120;  Story  Eq.  PI.  §  636; 
AVebb  V.  Pell,  3  Paige,  368. 

a  Cooke  V.  Bam  field,  3  Swanst.  607. 
After  a  deR^ndant  has  demurred  to  a  bill 
of  review,  he  cannot  object  to  the  right  to 
file  it.     Griggs  v.  Gear,  3  Gilraan,  2. 
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avoided  the  effect  of  that  matter  if  stated  in  the  onginal  bill.^  It 
has  been  stated,  that  if  the  defendant  can  show  that  the  allega- 
tion of  the  discovery  of  new  matter  is  false,  he  must  do  so  by  plea; 
and  that  it  is  too  late  to  insist  upon  it  by  answer  ;2  but  as  the 
bill  must  allege  the  fact  of  the  discovery,  and  that  fact  must  be  the 
ground  of  the  proceedings,  it  would  seem  that  it  may  be  traversed 
by  answer  and  by  evidence,  like  any  other  fact  stated  in  the  bill.^ 


Section  VI.  —  Bills  to  impeach  decrees  for  fraud. 


T^ave  to  file 
unnecessary. 


In  what  cases 
proper. 


If  a  decree  has  been  obtained  by  fraud,  it  may  be  impeached  by 
original  bill,  without  the  leave  of  the  Court ;  *  the  fraud  used  in 
obtaining  the  decree  being  the  principal  point  in  issue,  and  neces- 
sary to  be  established  by  proof,  before  the  propriety  of  the  decree 
can  be  investigated.^  Where  a  decree  has  been  so  obtained,  the 
Court  will  restore  the  parties  to  their  former  situation,  whatever 
their  rights  may  be.® 

Besides  cases  of  direct  fraud  in  obtaining  a  decree,  it  seems  to 
have  been  considered  that,  where  a  decree  has  been  made  against 
a  trustee,  the  cestui  que  trust  not  being  before  the  Court,  and  the 
trust  not  discovered,  or  against  a  person  who  has  made. some  con- 
vevance  or  incumbrance  not  discovered,  or  where  a  decree  has 
been  made  in  favor  of  or  against  an  heir,  when  the  ancestor  has, 
in  fact,  disposed  by  will  of  the  subject-matter  of  the  suit :  the  con- 
cealment of  the  trust,  or  subsequent  conveyance,  or  incumbrance, 
or  will,  in  these  several  cases,  ought  to  be  treated  as  a  fraud."  It 
has  been  also  said,  that,  w^here  an  improper  decree  has  been  made 
against  an  infant,  without  actual  fraud,  it  ought  to  be  impeached 
by  original  bill.*     When  a  decree  has  been  made  by  consent,  and 


1  Ld.  Red.  292. 

2  Lewellin  v.  Macworth,  2  Atk  40. 

3  Ld.  Rf  d  29.3.  The  fact  that  the  evi- 
dence offered  is  newly  discovered  may  be 
controverted  by  plea  or  answer.  Dexter 
V.  Arnold,  5  .Vla^on,  303;  see  Hughes  v. 
Milliken,  1  Bland,  506.  A  trinl  liy  jury 
upon  a  bill  ot  review  is  within  the  discre- 
tion of  the  Judge  who  hears  the  cau^e. 
Elliott  V.  Balconi',  11  Gray,  286. 

4  Evans  v.  Bacon,  99  Mass.  213;-  Adams 
Eq.  419;  .Johnson  v.  .Johnson,  30  111.  215; 
Sanfi.rd  V.  Head,  5  Cal.  297;  Patch  v. 
Gray,  L.  R.  3  Ch.  Ap.  203,  206.  A  bill  to 
impeach  a  decree  for  Iriiud  is  an  original 
bill  in  the  nature  of  a  bill  of  review.  Ex 
pnrtt  Smith,  34  Ala.  455;  Person  v.  Nevitt, 
32  Miss.  (3  George)  180;  Segnin  «.  Mav- 
erick, 24  lexas,  526;  see  Evans  v.  Bacon, 
supra;  Elliott  v.  Balcom,  11  Gniy,  286. 


5  lb.  93;  Richmond  v.  Tavleur,  1  P. 
Wms.  737;  Lnyd  v.  Mansell,  2  i.l.  73; 
Wichiilse  r.  Short,  3  Bro.  P.  C.  ed. 
Toml.  558;  Kennedy  v.  Daly.  1  Sch.  & 
Lef.  355,  384  ;  Gifl'ard  v.  Hort,  ib.  3t6,  4i)7  ; 
Mussel  V.  Morgan,  3  Bro.  C.  ('.  74,  78; 
Brooke  v.  Lord  Mostvn,  10  Jur.  N.  S. 
1114;  13  W.R.  115,  L."J.I.;2  De  G  ,  .1.  & 
S.  373,  417.  As  to  bills  to  impeach  de- 
cree.s,  see  Adams  on  Lq.  415 ;  Coop.  Eq. 
Pi.  96;  Harr.  by  Newl.  91;  Story  Eq  Pi. 
§  426 ;  Welford  Eq.  PI.  246 ;  and  for  form 
of  such  a  bill,  see  Willi*  Eq.  PI  381. 

6  Birne  v.  Hartp  ile,  5  Bro.  P.  C.  ed. 
Toml.  197. 

7  Ld.  Red.  93;  see  Style  v.  Martin,  1 
Ca  in  Oha.  150;  Eurl  of  Carlisle  v.  Goble, 
3  Cha.  Rep.  94. 

8  Ante,  p.  164;  Richmond  v.  Tayleur, 
ubi  sup  ;  Brooke  v.  Lord  Mostyn,  ubi  sup. 
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can  only  be  relieved  by  original  bill.^  > ^ 

A  bill  to  set  aside  a  decree  for  fraud,  must  state  the  decree,  and  i-onu  of  bill, 
the  proceedings  Avliich  led  to  it,  with  the  circumstances  of  fraud  on 
which  it  is  impeached.^ 


Section  VII.  —  Bills  to  carry  decrees  into  execution? 

A  bill  to  carry  a  decree  into  execution  is  proper  where,  after  a  in  what  cases 
decree  has  been  pronounced,  it  has  happened  that,  owing  to  some   P'"<'P^'"= 
neglect  of  the  parties  to  proceed  upon  the  decree,  their  rights  have   Where  rights 
become  so  embarrassed  by  subsequent  events,  that  no  ordinary   so^embar-""^ 
process  of  the   Court  upon  the  first  decree  will  serve  ;  and  it  is,   rassed,  that 

^  1  IT  j^i/^ii  i-       original  de- 

therefore,  necessary  to  have  another  decree  ot  the  Court,  to  ascertam  cree  cannot 

and  enforce  them."  upoT'""*^"* 

Sometimes,  such  a  bill  is  exhibited  by  a  person  who  was  not  a  p^  ^  person 

party,  nor  claims  under  any  party,  to  the  original  decree,  but  who  was  not 

claims  in  a  similar  interest,  or  is  unable  to  obtain  the  determina-  original  suit, 

tion  of  his  own  right  till  the  decree  has  been   carried  into  ex-  nor  claims 

.      .  1  •       Ti    7        7      "nder  one, 

ecution.^     A  bill  of  the  former  description  was  attempted  m  Rylands   but  claims  in 
V.  Latouche  ;  ^  and  another  has  been  since  successfully  prosecuted   fut^est'^ 
in  Oldham  v.  EhoraV 

A  bill  of  this  description  may  also  be  brought  by  or  against  a   By  a  person 
person  claiming  as  assignee  of  a  party  to  the  decree.     This  appears   assignee  of  a 
to  have  been  the  nature  of  the  bill  in  Organ  v.  Gardiner^  Lord  party. 
Carteret  v.  Paschal^  and  Binks  v.  liinksP 

Such  a  bill  may,  also,  be  brought  to   carry  into  execution  the   to  carrj-  into 
iudffment  of  an   inferior  Court  of  Equity,  if  the   jurisdiction   of  ^''^*''^"'.'°"  ^^" 

Jo  .  t^ree  ot  an  in- 

that  Court  is  not  equal  to  the  purpose  :  as  m  the  case  of  a  decree   ferior  Court. 
by  the  Court  of  Great  Session  in  Wales   (before  the  abolition  of 

1  Ante,  p.  973;  Bradish  v.  Gee,  Ambl.  as  the  present  ought  not  ordinarily  to  be 
229.  allowed." 

2  The  right  to  maintain  such  a  bill  re-  8    Story  Eq.   PI.  §§  429-432;    Grew  v. 
mains   only  a  reasonable   time  after   the  Breed,  12"  Met   369. 

di-covery  olthefniud.    In  Evans  v.  Bacon,  *  Ld.    Red     9.5;    .Johnson    c.    Northey, 

99  Mass.  213,  which  was  a  bill  to  annul  a  Prec.  in  Ch.  134;  2  Vern.  407.     As  to  bills 

decree  on  the  groui.d  of  fraud,  Foster  .J.  of  this  kind,  see  Adams  on  Eq.  415;  Coop. 

said:    "It  is   true  there  is  no  statute  of  Eq.  PI.  98;  Hair,  by  Newl.  93;  Stoiy  Eq. 

limitation  fixing  a  precise  period  of  time  PI.  §  429;    Welford  Eq.  PI.  249;   and  tor 

after  which  the  right  to  tile  a  bill  like  tlie  lorms  of  such  bills,  see  1  Van  Hey.  675; 

present  is  barred.     But  the  limitation  of  Willis  Eq.  PI.  391. 

a  vear  for  writs  of  review  affords  a  close  ^  lj.  Ked   9,5. 

and  forcible  analogy-     Plymouth  v.   Rus-  6  2  Bligh,  566. 

sell  Mills,  7  Allen,  438."     "  Without  lay-  •?  C.  P.  Coop.  t.  Brough.  27. 

ing  down  any  inflexible   rule,  the  Court  8  1  Ch.  Ca.  231.  • 

are  all  of  opinion  th;it  one  year  after  the  9  3  P.  Wms.   197;   and  see  S.  C.  nom. 

discovery  of  the  alleged  fraud  is  a  period  Pascha'l   v.   Thurston,   2   Bro.  P.  C.  ed. 

beyond  which  the  right  to  file  such  a  bill  Toml.  10. 

10  2  Bligh,  693. 
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Whether 
updii  such  a 
bill  the  orig- 
inal decree 
may  be  re  • 
versed. 


Original  de- 
cree can  only 
be  objected  to 
by  defendant 
in  new  suit. 


that  Court),  wliich  the  defendant  had  avoided  by  fleeing  into 
England.^ 

The  question  whether,  upon  a  bill  to  carry  a  decree  into  execu- 
tion, the  propriety  of  the  original  decree  might  be  examined,  or 
impeaclied,  or  the  decree  varied,  Avas  much  discussed  before  the 
House  of  Lords,  in  Hamilton  v.  Houghton :  '^  in  which  a  decree, 
which  was  erroneous,  was  reversed,  upon  a  bill  of  this  description, 
notwithstanding  that  there  had  been  a  very  long  acquiescence. 

Although  the  original  decree  may  be  controverted  iipon  a  bill  to 
carry  it  into  execution,  it  is  only  the  defendant,  in  the  new  suit, 
who  can  call  it  in  question.  The  plaintiff  never  can:  ^  he  must,  if 
dissatisfied  with  the  decree,  impeach  it,  either  by  bill  of  revjew,  or 
by  some  proceeding  of  that  nature.*  In  0'  Connell  v.  M''Naniara^ 
the  Lord  Chancellor  of  Ireland  said  :  "  I  do  not  understand  the  rule 
to  be,  that  this  Court  is  bound  to  carry  into  execution  an  erro- 
neous decree.  On  the  contrary,  I  apprehend,  that  when  a  party 
comes  into  this  Court  asking  for  the  benefit  of  a  fonner  decree,  he 
must  be  prepared  to  show,  if  the  case  requires  it,  that  such  decree 
was  right."  Accordingly,  he  refused  to  give  the  plaintiff  the  benefit 
of  the  former  proceedings,  unless  he  consented  to  take  the  proper 
decree. 


Section  VIII.  —  Bills  for  a  Writ  of  Certiorari. 


In  what  cases       When  an   equitable  right  is  sued  for  in  an  inferior  Court  of 
proper.  Equity,  and,  by  means  of  the  limited  jurisdiction  of  the  Court,  the 

defendant  cannot  have  complete  justice,  or  the  cause  is  without 
Form  of  bill,     the  jurisdiction  of  the  inferior  Court,  the  defendant  may  file  a  bill 

in  Chancery,  stating  the  proceedings  in  the  inferior  Court,  and  its 

incom}>etency,  and  praying  a  writ  of  certiorari  to  remove  the  cause 

into  the  Court  of  Chancery.^ 
Procedure.  I^  case  the  Court  of  Chancery  removes  the  cause  from  the 

inferior  Court,  the  bill  exhibited  in  that  Court  is  considered  as  an 

original  bill  in  the  Court  of  Chancery ;  and  is  proceeded  upon  as 

such.'' 


1  Ld.  Red.  96 ;  Morgan  v. ,  1  Atk. 

408. 

2  2  Bligh,  169. 

3  Robinson  v.  Robinson,  2  Ves.  S.  225, 
232,  n. 

4  See  Shepherd  v.  Titlev,  2  Atk.  348. 

5  3  Dr.  &  War.  411. 

6  Ld.  Red.  50;  Hilton  f.  Lawson,  Gary, 
48;  Porilington  v.  Tarbuck,  1  Vern.  17o; 
Sowton  V.  Cutler,  2  Chan.  Kep.  108;  Wy- 


att's  Pr.  82.  As  to  certiorari  bills,  see 
Coop.  Eq.  PI.  50;  Harr.  bv  Newl.  49;  1 
Mad.  Pr.  3d  ed.  249;  Story  Eq.  PI.  §§  18, 
298;  1  Van  Hey.  131,  nn.;  Welford  Eq. 
PI.  158;  and  for  forms  of  such  bills,  see  1 
Van  Hev.  131;  Whitworth  Eq.  Prec.  22; 
Willis  Eq.  PI.  12,  309. 

T  Ld.  Red.  51 ;  and  see  Stephenson  v. 
Houlditch,  2  Vem.  491 ;  and  Wyatt's  P. 
R.  82. 


CHAPTER  XXXV. 

INTEKLOCUTORY   AND    OTHER    APPLICATIONS    BY   MOTION 
OR   PETITION,    AND    ORDERS    THEREON. 

Section  I.  —  Generally. 

An  intei'locutory  application  is  a  request  made  to  the  Court,  or  -vvhat  is  an 
to  a  Judge  in  Chambers,  for  its  interference  in  a  matter  aiising  in  ^pp{J°^^J°'|y 
the  progress  of  a  cause  or  proceeding  ;  and  it  may  either  i-elate  to 
the  process  of  the  Court,  or  to  the  protection  of  the  property  in 
\\ii2,2i\Aon  pendente  lite^  or  to  any  matter  upon  which  the  interference 
of  the  Court  or  Judge  is  required  before,  or  in  consequence  of,  a 
decree  or  order. 

Interlocutory  applications  are  extremely  various  ;  and  the  occa-  upon  what 
sions  upon  which  they  may  be  made  are  too  numerous  to  be  dis-  occasion 
cussed  in  a  general  Treatise  of  this  nature.     They  may  be  made,  ^^^^^^  ^^^^ 
either  to  the  Judge  at  Chambers,  or  to  the  Court.    Applications 
of  this  nature  in  Chambers  have  been  already  considered  ;  ^  and  it 
is  proposed  here  to  describe  the  mode  in  which  they  are  made  by 
motion  or  petition  to  the  Court. 

Interlocutory  applications,  when  made  viva  voce  to  the  Court,  Distinction 
are  called  motions:  when  they  are  made  in  writing,  they  are  \^^^^^ll^^' 
called  petitions.     There  does  not  appear  to  be  any  very  distinct  petitions. 
line  of  demarcation  between  the  cases  in  which  they  should  be 
made  by  motion,  and  those  in  which  they  should  be  made  by  pe- 
tition ;  ^  but,  as  a  general  rule,  where  any  long  or  intricate  state- 
ment of  ficts  is  required,  the  api^lication  should  be  made  by  petition ; 
while,  in  other  cases,  a  motion  Avill  be  sufficient.''     Although  it  is  what  appH- 
competent  to  the  Court  to  order  money  in  Court  to  be  paid  out,  ^f  Jj°°^ig™"!f'^ 

motion,  and 

1  ^w<e,  p.   1323  etseq.     For  lists  of  ap-       the  application  is   upon   some    collateral    ^'^^     7  P^   - 
plications  which  may  be  made  at  Cham-       matter,  which  has  reference  to  a  suit  in 

bers,  and  by  motion  of  course,  and  petition  Court,  a  party  maj'  be  relieved  upon  pe- 

of  course  at  the  Rolls,  seepust,  Appendices.  tition.     Codwise  v.  Gelston,  10  John.  508. 

2  This  applies  only  to  applications  in  a  A  petition  is  the  proper  course  to  obtain  a 
cause,  where  the  application  is  made  on  reversal  of  an  interlocutory  decree,  wrong- 
behalf  of  infants,  or  under  the  statutory  fully  made,  the  cause  yet  pending.  It 
jurisdiction  it  must  be  by  petition,  unless  cannot  be  done  on  motion,  or  bill  of  re- 
otherwise  directed  by  the  statute  under  view.  Wdcox  r.  M'Lean,  2  Hayw.  175. 
which  the  application  is  made.    But  where  3  Jones  v.  Roberts,  12  Sim.  189. 

VOL.  II.  40 
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Branch  of  the 
Court. 


upon  motion,  it  is  generally  done  on  petition,^  where  there  is  no 
jurisdiction  on  summons.^  In  like  manner,  all  applications  for 
orders,  which  partake  more  of  the  nature  of  decrees  or  of  decretal 
orders  than  of  interlocutory  proceedings:  such  as  applications 
founded  upon  a  separate  certificate  :  or  to  wind  up  or  compromise 
suits,^  should  be  made  by  petition ;  and  so,  in  general,  must  all 
applications  to  the  Court,  upon  matters  arising  out  of  decrees  or 
decretal  orders  :  *  except  those  relating  to  the  process  of  the  Court, 
or  for  enforcing  the  performance  of  them,  which  are  usually  made 
upon  motion/  In  Zord  SMphroohe  v.  Lord  HincMnhrook^  Lord 
Erskine  says :  "  I  do  not  find  that  there  are  any  precise  or  positive 
boundaries  between  motions  and  petitions,  as  they  are  to  be  appUed 
to  carry  into  efiect  decrees  and  orders,  so  as  to  exclude  all  discre- 
tion in  the  Court  to  grant  or  refuse  them,  according  to  circum- 
stances; but,  generally  speaking,  motions,  which  have  for  their 
object  the  giving  efiect  to  decrees  and  orders,  should  be  confined 
to  cases  where  the  order,  which  is  to  be  made  upon  the  motion, 
arises  out  of  recent  proceedings,  upon  which  there  is  no  doubt : 
for,  as  the  adverse  party  knows  nothing  but  by  the  notice,  con- 
taining only  the  name  of  the  cause  and  what  is  prayed  of  the  Court, 
the  proceedings  ought  to  be  recent  and  notorious,  so  as  that  the 
adverse  party  may  be  supposed  to  be  perfectly  conusant  of  all  the 
steps  .  and  proceedings  in  the  cause,  as  much  as  if,  at  a  greater 
expense,  they  were  recited  in  the  petition." 

All  motions  and  petitions  in  causes  (except  motions  and  petitions 
for  orders  of  course,  and  for  hearing  by  way  of  appeal)  nrust  be 
heard  before  the  Judge  to  whose  Court  the  cause  is  attached,  unless 
removed  therefrom  by  any  special  order  of  the  Lord  Chancellor  or 


1  Lord  Shipbrooke  v.  Lord  Hinchin- 
brook,  13  Yes.  394 ;  Heathcote  v.  Edwards, 
Jac.  504;  Garratt  v.  Niblock,  5  Beav.  143; 
and  see  post^  Chap.  XLI.,  Payment  out  of 
Court. 

2  See  ante,  J).  1324. 

3  Winthrop  v.  Winthrop,  1  C.  P.  Coop. 
t.  Cott.  201,  203;  Askew  v.  Millington,  9 
Hare,  65;  15  Jur.  532;- '  Richardson  v. 
Eyton,  2  De  G..  M.  &  G.  79,  90;  Harrison 
v.'Lane,  2  Sm.  &  G.  249 ;  Dawson  v.  New- 
some,  6  Jur.  N.  S.  625;  8  W.  R.  725,  V. 
C.  S. 

4  See  Winter  v.  Innes,  4  M.  &  C.  101, 
106. 

5  In  Nicholson  r.  Squire,  16  Ves.  260, 
Lord  Eldon  s:iid:  "I  cannot  hear  parties 
who  are  under  commitment,  except  upon 
petition."  Where  a  person,  not  a  party 
to  the  cause,  is  injuriously  affected  by  an 
injunction,  he  may  apply  by  petition  to 
set  it  aside.  BouVbaud  v.  Bourbaud,  12 
W.  R.  1024,  V.  C.  \V.  Under  the  statu- 
tory jurisdiction  of  the   Court,   the    Act 


conferring  the  jurisdiction  frequently  pre- 
scribes the  mode  in  wliich  the  application 
is  to  be  made.  See  post,  Chap.  XLV., 
Statutory  Jurisdiction.  Where  an  order  to 
stay  proceedings  in  a  cause  pending  in  the 
Court  of  Chancery  is  proper,  the  party 
must  apply  to  the  Court  by  petition.  Dyck- 
man  v.  Kernochan,  2  Paige,  26.  And 
maintenance  will  be  allowed  to  an  infant, 
out  of  the  capital  of  his  estate,  upon  petition 
without  bill.  Matter  of  Bostwick,  4  John. 
Ch.  102.  A  petition  is  the  proper  process 
to  afFect  a  fund  in  Equity,  when  no  other 
parties  are  to  be  brought  in  to  litigate  the 
questions  presented  by  it  than  such  as  are 
or  ought  to  have  been  parties  to  the 
original  bill.  Hayes  v.  Miles,  9  Gill  &  J. 
193.  It  is  not,  however,  all  cases  in  which 
a  petition  is  the  proper  course  to  reach  a 
fund  in  Court.  Ibid. ;  see  Tally  v.  Tally, 
2  Dev.  &  Bat.  Eq.  385 ;  Ex  imrte  Quack- 
enboss,  3  John.  Ch.  408. 
6  13  Ves.  393. 
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Lords  Justices  ;  ^  and  every  notice  of  motion  or  petition  not  in  a 
cause,  and  every  order  made  thereon,  must  be  marked  with  the 
name  of  the  Lord  Chancellor  and  one  of  the  Vice-Chancellors,  or 
with  the  name  of  the  Master  of  the  Rolls,  in  the  same  manner  as  a 
bill  is  marked  ;  ^  and  the  matter  in  which  such  order  is  made  will 
thenceforth  be  considered  as  attached  to  the  Court  of  the  Judge 
whose  name  is  so  marked,  subject  to  being  transferred  in  the  same 
manner  as  causes  are  transferred.^  A  petition  in  the  matter  of  a 
charity,^  and  petitions  for  the  payment  of  the  dividends,^  or  for  the 
investment  of  part  of  the  corpus,®  of  a  fund  standing  to  the  credit 
of  a  matter,  need  not  be  made  to  the  Court  in  which  fonner  orders 
relating  to  the  same  matter  have  been  made. 

Although  the  Court  refuses  to  entertain  an  application,  on  the 
ground  that  it  ought  to  have  been  made  in  another  branch  of  the 
Coui't,  it  may  nevertheless  order  the  applicant  to  pay  the  costs  of 
the  application.'^  An  order  made  by  a  branch  of  the  Court  which 
has  not  properly  jurisdiction  over  the  cause  must,  till  discharged, 
be  treated  as  a  valid  order ;  and  the  party  aifected  by  such  order 
is  not  at  liberty  to  treat  it  as  a  nullity,  by  obtaining  another  order 
inconsistent  with  it,  fi'om  the  proper  branch  of  the  Court.® 

Interlocutory  orders  are  either  of  course  or  special.  Orders  of 
course  are  those  to  which  no  opposition  can  be  offered ;  and  are 
drawn  uj)  without  any  direct  application  to  the  -Judge.  Special 
orders  are  those  which  the  Court,  in  the  exercise  of  its  discretion, 
may  either  grant  or  refuse. 

Orders  of  course  may  be  made  by  any  Judge  of  the  Court,^  not- 
withstanding the  cause  or  matter  in  which  the  order  is  made  is  not 
attached  to  his  branch  of  the  Court ;  and,  as  a  general  rule,  such 
order  may  be  made  either  ujion  motion  or  petition  ;  but,  in  conse- 
quence of  the  great  facility  with  which  orders  of  this  kind  may  be 
obtained  upon  petitions  to  the  Master  of  the  Rolls,  the  practice 
has  become  general  for  orders  of  course,  even  in  causes  attached 
to  the  Courts  of  the  Yice-Chancellors,  to  be  made  upon  petitions 
at  the  Rolls.^° 


Court  may 
award  costs, 
though  appli- 
cation made 
to  wrong 
Judge. 

Order  not  to 
be  treated  as 
a  nullity,  al- 
though made 
by  the  wrong 
Judge. 

Distinction 
between  or- 
ders of  course, 
and  special 
orders. 


Orders  of 
course  may 
be  made  b}' 
any  Judge ; 

but  are  usu- 
ally made  on 
petition  at 
the  Rolls. 


1  Ord.  VI.  5,  9 ;  Magan  v.  Magan,  16 
Jur.  587,  V.  C.  K. ;  see  ante,  p.  398. 

2  Ord.  VI.  1,  6 ;  cmte,  pp.  389,  397. 

3  Ord.  VI.  6.  As  to  transfer  of  causes, 
see  ante,  pp.  70,  note  (7),  398,  799. 

4  He  Watts,  30  Beav.  404;  8  Jur.  N.  S. 
204. 

6  Re  Bilston,  10  W.  R.  516,  M.  R. 

6  £x  parte  Hayter,  10  W.  R.  557,  V. 
C.  W. ;  but  see  He  Browne,  12  Jur.  N. 
S.  153,  L.  JJ. ;  14  W.  R.  299,  L.  JJ. 

T  Cooper  V.  Knox,  15  Beav.  102;  Years- 
lev  V.  Yearsley,  19  Beav.  1. 

"8  Boddy  V.  Kent,  1  Mer.  361 ;  Wilkins 
V.   Stevens,   10   Sim.   617;     Fennings    v. 


Humphery,  4  Beav.  1,  7;  Blake  v.  Blake, 
7  Beav.  514;  Chuck  v.  Cremer,  2  Phil. 
113;  1  C.  P.  Coop.  t.  Cott.  338,  342.  As 
to  the  power  of  a  Judge  to  make  special 
orders,  in  matters  and  causes  not  attached 
to  his  branch  of  the  Court,  see  Ord.  VI. 
11 ;  ante,  p.  985. 

y  Ord.  VI.  9 ;  Magan  v.  Magan,  16  Jur. 
587,  V.  C.  W. ;  Jie  Bell,  12  W.  R.  1076, 
V.  C.  W  ;  2  H.  &  M.  501. 

10  Sfee  post,  p.  1605;  Ord.  XXIII.  17. 
For  a  list  of  orders  of  course,  which  may 
be  made  on  motion  and  on  petition,  see 
post,  Appendices.     , 
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INTERLOCUTORY   APPLICATIONS   AND   ORDERS. 


Ch.  XXXV. 

§1- 


Orders  of 
course  are 
made  ex 
parte ; 
and  may  be 
discharged 
on  special 
motion,  if  ir- 
regularly 
obtained. 

Irregular  or- 
der should  be 
discharged, 
without  de- 
lay. 


Necessity  for 
service  of  an 
order  of 
course. 


Amendment 
of  order. 


Service:  how 
efiected. 


No  notice  need  be  given  of  the  application  for  an  order  of  course, 
as  no  opposition  can  be  offered  to  it.^  If  there  is  any  irregularity 
in  the  order,  or  it  has  been  obtained  upon  any  false  suggestion,  or 
by  the  suppression  of  any  material  fact,  it  will  be  discharged  on 
special  application  by  motion :  although  on  the  merits  it  would 
have  been  proper  to  make  the  order.^  The  application  to  discharge 
the  order  must  be  made  to  the  Judge  to  whom  special  applications 
in  the  cause  or  matter  ought  to  be  made.' 

If  an  order  has  been  irregularly  obtained,  the  party  who  has 
obtained  it  should  take  the  earliest  opportunity  of  discharging  it : 
otherwise,  any  party  affected  by  it  may  procure  its  discharge,  at 
the  costs  of  the  person  who  obtained  it ;  *  and,  moreover,  no  sub- 
sequent order  to  the  same  effect  can  be  obtained  until  it  has  been 
discharged.^ 

After  an  order  of  course  has  been  obtained,  it  ought  to  be  served, 
as  soon  as  possible,  upon  the  party  intended  to  be  affected  by  it, 
or  his  solicitor :  for,  although  it  does  not  seem  that  an  order  of 
course  is  absolutely  no  order  until  it  is  served  (as  it  has  been  con- 
tended), yet,  if  the  other  party  takes  a  step  before  the  order  is 
served,  that  step  being  in  itself  regular,  the  order  which  had  been 
obtained  and  not  served,  cannot  afterwards  be  acted  upon,  if  it 
will  interfere  with  the  step  so  taken.® 

After  service,  an  order  of  covirse  cannot  be  amended  and  sub- 
sequently reserved,  so  as  to  make  the  amended  order,  served  after 
the  time,  regular.'^ 

If  it  is  intended  to  enforce  the  performance  of  the  order  by  pro- 
cess of  contempt,  the  order  must  be  personally  served  upon  the 
party  to  be  affected  by  it,  in  the  manner  before  explained ;  *  unless 
a  special  order  has  been  obtained  to  authorize  substituted  service.' 
In  other  cases,  the  service  is  made  in  the  same  manner  as  other 


1  Eyles  t».  Ward,  Mos.  255.  In  some 
cases,  however,  where  the  application 
would  otherwise  be  special,  an  order  of 
course  can  only  be  obtained  on  the  oppo- 
site party  subscribing  his  consent  thereto 
on  the  petition.  The  consent  should  be 
written  opposite  the  praver. 

'^  Harris  v.  Start,  4  M"  &  C.  261 ;  Brooks 
V.  Purton,  4  Beav.  494;  St.  Victor  i;. 
Devereux,  6  Beav.  584,  588;  8  Jur.  26; 
Marciuis  of  Hertford  v.  Suibse,  7  Beav. 
160;  Holcombe  t;.  Antrobus,  8  Beav.  405, 
412;  Wilkin  V.  Nainby,  i6.  465;  De  Feu- 
ch^res  v.  Dawes,  11  Beuv.  46;  Brignall  v. 
Whitehead.  30  Beav.  239;  8  Jur.  N.  S. 
183;  Wylliev.  Ellice,  12  Jur.  711,  M.  R. ; 
11  Beav.  99,  105;  Cooper  v.  Lewis,  2  Phil. 
178. 

3  Ord.  VI.  10;  Cooper  i'.  Knox,  15 
Beav.  102;  Yearsley  v.  Yearsley,  19  Beav. 
1.  For  form  of  notice,  of  motion  to  dis- 
charge, see  Vol.  HI. 


4  Tarbuck  v.  Tarbuck,  4  Beav.  149; 
Lincoln  v.  Wright,  ib.  166;  and  see  Davis 
V.  Franklin,  2  Beav.  369,  375. 

6  Pearce  v.  Gray,  4  Beav.  127,  129. 

6  Church  V.  Marsh,  2  Hare,  652;  and 
see  Ballard  v.  Catling,  2  Keen,  606. 

7  Wool  V.  Townsley,  9  Beav.  41,  44. 

8  Ante,  pp.  1042,  1043. 

9  Hunter  v. ,  6  Sim.  429;  Re  Mour- 

ilyan,  13  Beav.  84;  Re  Wisewold,  16  Beav. 
357 ;  see  Lorton  v.  Seaman,  9  Paige,  609. 
A  personal  service  will  be  dispensed  with 
where  the  party  cannot  be  found.  And 
where  an  order  is  served  upon  the  solicitor, 
if  knowledge  of  such  service  is  brought 
home  to  the  party,  he  will  be  in  contempt, 
by  not  obeying  the  order,  in  the  same 
manner  as  if  it  had  been  served  upon  him 
personally.  People  v.  Brower,  4  Pa'ge, 
405 ;  see  Stafford  v.  Brown,  4  Paige,  360. 
As  to  substituted  service,  see  ante,  p.  1044. 
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Bervice  not  required  to  be  personal:^  and  is  effected  by  delivering    Ch.  xxxv. 

to  and  leaving  with  the  person  served,  a  true  copy  of  the  order,    . ^  ^'   _, 

and  at  the  same  time  producing  and  showing  to  such  person  the 
original  order  as  duly  passed  and  entered  ;  or  an  office  copy  thereof, 
duly  sealed  with  the  seal  of  the  Report  office,  and  signed  by  one 
of  the  Clerks  of  Records  and  Writs.^  Where  an  order  was  made 
for  the  payment  of  a  sura  of  money  by  two  solicitors,  who  were  in 
copartnership,  service  of  the  order  upon  one,  and  leaving  a 
copy  at  the  place  where  the  partnership  business  was  carried 
on,  was  held  not  to  be  sufficient  to  ground  a  proceeding  for  a 
contempt.^ 

Interlocutory  orders  are  enforced  by  attachment  and  other  pro-  Howinterloc- 
cess  of  contempt,  in  the  same  manner  as  other  orders.^  ^^^  '^?^^^^ 


Section  II.  —  Motions. 


A  motion  is  an  application,  either  by  a  party  to  the  proceedings.   Nature  of  mo- 
or his  counsel,  not  founded  upon  any  written  statement  addressed  ^io^^. 
to  the  Court.^ 

A  motion  may  be  made  by  or  on  behalf  of  any  party  to  the  On  whose  be- 
record,  provided  such  party  is  not  in  contempt,^  or  an  outlaw.''  half  made. 
A  person  who  is  quasi  a  party  to  the  record,  such  as  a  claimant 
coming  in  under  a  decree,  or  a  purchaser  of  an  estate  sold  by 
order  of  the  Court,  may  also  apply  to  the  Court  in  this  manner : 
though  it  was  formerly  considered  that  he  could  only  do  so  by 
petition.® 

A  motion  is  either  of  course,®  or  special. 


1  Ante,  pp.  453-455;  Ord.  III.  4,  6,  7: 
XXXVII.  2. 

2  Braithwaite's  Pr.  166,  167;  Bniith- 
waite's  Manual,  175,  n.  73;  and  ante, 
p.  1018. 

3  Young  V.  Goodson,  2  Russ.  255. 
■*  Ante,  p.  1042  et  seq. 

5  A  notice  can  only  be  repeated  on  new- 
grounds,  iind  not  upon  mere  additional 
or  cumulative  papers.  Ray  v.  Conners,  3 
Ed.  Ch.  478;  Fenton  v.  Lumberman's 
Bank,  1  Clarke,  360;  Hoffman  v.  Living- 
ston, 1  John.  Ch.  211. 

6  Johnson  v.  Pinney,  1  Paige,  G46; 
Rogers  v.  Pnterson,  4  Paige,  450;  Lane 
V.  Ellzej',  4  Hen.  &  M.  504;  1  Smith  Ch. 
Pr.  (2d  Am.  ed.)  62,  n.  (ft).  As  to  the 
effect  of  contempt,  see  ante,  pp.  503  et 
seq.;  Chuck  v.  Cremer,  1  C.  P.  Coop.  t. 
Cott.  247.  An  attachment  issued  against 
a  partj',  after  he  has  served  a  notice  of 
motion,  but  before  the  motion  made,  will 
not  prevent  his  making  it.  Jeyes  v.  Fore- 
man, 6  Sim.  384.  As  to  applications  by  a 
party  in  contempt,  see  ante,  pp.  503  et  seq. 


">  Knowles  v.  Rhydedefed  Colliery  Com- 
pany, 1  Johns.  515;  6  Jur.  N.  S.  291. 

8  Ante,  p.  1587;  Jones  v.  Roberts,  12 
Sim.  189;  Earl  of  Portarlington  v.  Damer, 
2  Phil.  264. 

9  The  term  "order  of  course"  is  fre- 
quently used  as  if  it  were  confined  exclu- 
sively to  such  oniers  as  are  drawn  up  by 
the  subordinate  ofKcers  of  the  Court,  witii- 
out  Any  direct  application  to  the  Judge. 
It  seems,  however,  that  the  term  "  order 
of  course"  is  not  thus  confined  in  its 
meaning,  but  that  it  includes  any  order 
that  is  granted  by  the  Court  as  a  matter 
of  course,  upon  the  Court  being  satisfied 
by  affidavit  of  the  truth  of  some  particular 
facts,  specified  either  by  the  General  Or- 
ders or  practice  of  the  Court,  as  the  foun- 
dation of  such  an  order.  As  the  term 
"  order  of  course  "  is  used  in  the  General 
Orders,  the  precise  meaning  of  it  may  be 
important.  By  the  Equity  Rule*  of  the 
Supreme  Court  of  tiie  United  States,  all 
motions,  rules,  orders,  and  oilier  proceed- 
ings, made  and  directed  at  Chambers,  or 


Different 
sorts  of  mo- 
tions. 
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Ch.  XXXV. 

§2. 


Not  men- 
tioned to  the 
Court. 


Orders  of 
course  how 
drawn  up. 


Special  mo- 
tions: 


May  be  made 
at  any  time. 


A  motion  of  course  requires  no  notice,  as  no  opposition  will  be 
allowed  to  it.^  Formerly,  although  motions  of  course  might  be 
made  any  day  in  term,^  they  could  not  be  made  out  of  term,  except 
on  a  seal  day.  This  rule  has,  however,  been  abolished ;  and  now 
they  may  be  made  out  of  tenn,  as  well  as  in  term,  on  any  day, 
whether  a  seal  day  or  not.^ 

Motions  of  course  are  granted  without  the  Court  being  called 
upon  to  investigate  the  truth  of  any  allegation  or  suggestion  upon 
which  they  are  founded,  and  are  not  mentioned  in  Court ;  but  it 
is  the  practice  for  the  counsel  to  sign  the  brief,  and  to  hand  it  to 
the  Registrar  in  Court :  who  enters  it  in  his  book,  marks  the  brief 
with  his  initials,  and  then  returns  it  to  the  counsel.*  The  brief 
thus  signed  is  then  taken  to  the  order  of  course  seat  in  the 
Registrars'  office;  and  the  order  will  be  drawn  up  by  one  of 
the  Registrars'  clerks.  It  is  passed  by  the  Registrar,  and  entered 
in  the  usual  manner;  ^  but  no  notice  to  attend  the 'passing  is  given 
to  the  other  side. 

A  special  motion  is  one  which  it  is  not  a  matter  of  course  to 
grant,  but  which  the  Court,  in  the  exercise  of  its  discretion,  may, 
on  the  facts  established  in  support  of  the  application,  either  grant 
or  refuse.  Motions  of  this  description  may  be  made  either  ex  parte, 
or  upon  notice. 

Special  ex  parte  motions  are  not  limited  to  the  ordinary  motion 
days, but  maybe  made  to  the  Court  at  any  time  during  its  sittings; 
or,  if  the  Court  be  not  sitting,  they  may  be  made  to  one  of  the 
Judges,  at  his  private  house.^    In  such  cases,  however,  care  must 


on  rule  days  at  the  clerk's  office,  whether 
special  or  of  course,  shall  be  entered  by 
the  clerk  in  an  order  book,  to  be  kept  at 
the  clerk's  office,  on  the  day  when  they 
are  made  and  directed, — which  book  shall 
be  open  at  all  office  hours,  to  the  free  in- 
spection of  the  parties  in  any  suit  in 
Equity,  and  their  solicitors.  And  except 
in  cases  where  personal  or  other  notice  is 
specially  required  or  directed,  such  entry 
in  the  order  book  shall  be  deemed  suffi- 
cient notice  to  the  parties  and  their  solici- 
tors, without  further  service  thereof,  of  all 
orders,  rules,  acts,  notices,  and  other  pro- 
ceedings entered  in  such  order  book, 
touching  any  and  all  the  matters  in  the 
suits,  to  and  in  which  they  are  parties 
and  solicitors.     Rule  4. 

1  See  Eyles  v.  Ward,  Mos.  255. 

2  Chafifers  v.  Baker,  5  De  G.,  M.  &  G. 
482;  iJur.  N.  S.  32. 

8  Lord  Harborough  v.  Wartnaby,  1 
Phil.  364,  367;  8  Jur.  326;  see,  however, 
Saxby  v.  Saxby,  7  Sim.  140,  post,  p.  1593. 
By  the  5th  Equity  Rule  of  the  United 
States  Courts,  all  motions  and  applica- 
tions in  the  clerk's  office  for  the  issuing 
of  mesne  and  final  process  to  enforce  and 
execute  decrees ;  for  filing  bills,  answers, 


pleas,  demurrers,  and  other  pleadings;  for 
making  amendments  to  bills  and  answers; 
for  taking  bills  pro  confesso;  for  filing 
exceptions,  and  for  other  proceedings  in 
the  clerk's  office,  which  do  not  by  special 
provision  require  any  allowance  or  order 
of  the  Court,  or  of  any  Judge  thereof,  shall 
be  deemed  motions  and  applications  grant- 
able  of  course  by  the  clerk  of  the  Court. 
But  the  same  may  be  suspended,  or  al- 
tered, or  rescinded  by  anj'  Judge  of  the 
Court,  upon  special  cause  shown.  See 
Chancery  Rule    of  New   Jersey,    XIV., 

§  81- 

•*  Where,  however,  the  counsel  or  the 
Registrar  feels  a  difficulty,  the  matter  is 
mentioned  to  the  Court,  before  the  order 
is  drawn  up.  For  form  of  motion  paper, 
see  Vol.  III. 

5  Ante,  p.  1008  ei  seq. 

6  By  the  6th  Equity  Rule  of  the  United 
States  Courts,  all  motions  for  rules,  orders, 
and  other  proceedings,  which  are  not 
grantable  of  course,  or  without  notice, 
shall,  unless  a  difterent  time  be  assigned 
by  a  Judge  of  the  Court,  be  made  on  a 
rule  day,  and  entered  in  the  order  book, 
and  shall  be  heard  at  the  rule  day  next 
after  that  in  which  the  motion  is  made. 
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be  taken  to  make  the  motion  before  the  Judge  who  has  properly 
the  cognizance  of  the  cause,  unless  it  is  made  during  vacation.^  If 
any  material  fact  is  suppressed  at  the  hearing  of  an  ex  parte  mo- 
tion, the  order  may  be  discharged  with  costs.^ 

It  is  impossible  to  lay  down  any  clear  rule  defining  such  motions 
as  may  be  made  ex  parte,  and  distinguishing  them  from  such  as 
require  notice.  The  general  orders  usually  state  whether  any 
applications  to  be  made  under  their  provisions  require  notice  or 
not ;  and  special  applications  concerning  the  proceedings  in  the 
cause,  not  regulated  either  by  the  general  orders,  or  by  any 
clearly  defined  rule  of  practice,  must  almost  always  be  made 
upon  notice.^ 

Where  an  order  is  made,  by  which  a  particular  act  is  to  be 
done,  unless  the  other  party  shall  within  a  certain  time  show 
cause  to  the  contrary  (which  order  is  generally  termed  an  order 
nisi),  the  party  obtaining  the  order  must,  after  the  expiration  of 
the  time  limited  by  the  order  nisi,  if  no  cause  is  shown,  move  for 
another  order  to  make  absolute  the  previous  order  nisi.  The  mo- 
tion, in  this  case,  requires  no  notice  ;  but  the  application  must  be 
supported  by  an  aflidavit  to  prove  the  due  service  of  the  order 
nisi,  either  upon  the  party  himself,  when  such  service  is  required 
to  be  personal,  or  upon  his  solicitor  or  other  person,*  where  per- 
sonal service  is  not  required  or  has  been  dispensed  with.^ 

Where  an  order  was  made  that  a  case  should  stand  over,  with 
liberty  to  the  plaintiff  to  amend  within  a  month,  and,  on  his  making 
default,  that  the  bill  should  be  dismissed  with  costs,  and  the  plain- 
tiff having  made  default,  the  defendant  obtained  an  order  to  dis- 
miss without  notice,  it  was  held  that  the  order  was  regularly 
obtained ;  and  an  application  to  discharge  it  was  refused.® 

When  the  appHcation  to  be  made  to  the  Court  is  not  of  course, 
or  does  not  come  within  that  class  of  special  applications  which 
the  Court  permits  to  be  made  ex  parte,  a  statement  in  writing  of 
the  terms  of  the  motion  must  be  served  upon  the  adverse  party  or 
his  solicitor,  before  the  day  on  which  the  motion  is  intended  to  be 
made.     This  statement  is  termed  a  notice  of  motion. 


Ch.  XXXV. 

§2. 


What  mo- 
tions require 
notice. 


Motions  upon 
affidavit  of 
service  of  or- 
der nisi. 


Motion  to 
dismiss  ab.so- 
lutely,  after 
conditional 
order  on 
terms. 


Upon  notice 
of  motion. 


And  if  the  adverse  party,  or  his  solicitor, 
shall  not  then  appear,  or  shall  not  show 
good  cause  against  the  same,  the  motion 
may  be  heard  by  any  Judge  of  the  Court 
ex  parte,  and  granted,  as  if  not  objected 
to,  or  refused,  in  his  discretion.  See 
Chancery  Rule  of  New  Jersey,  XIV.,  §  81. 

1  As  to  orders  during  the  vacation,  see 
Ord.  VI.,  11;  ante,  p.  985. 

2  Sturgeon  v.  Hooker,  1  De  G.  &  S. 
484;  Dalglish  v.  Jarvie,  2  M'N.  &  G.  231, 
243;  see  also  Re  Rees,  12  Beav.  256. 

3  Marshall  v.  Mellerish,  5  Beav.  496. 
Notice  of  every  application  to  the  Court 


must  be  given  to  the  opposite  party,  in 
case  he  has  appeared,  where  the  motion 
relates  to  any  matter  pending  in  Court,  or 
where  a  final  order  is  sought,  orders  for 
time,  and  those  of  a  like  nature  onl_y  ex- 
cepted; otherwise  tlie  applicant  will  only 
be  entitled  to  an  order  nisi.  Isnard  v. 
Cazeaux,  1  Paige,  39;  Hart  v.  Small,  4 
Paige,  551. 

4  See  Ord.  III.,  4,  6,  7;  ante,  pp.  412- 
414. 

6  For  forms  of  motion  paper  and  affi- 
davit of  service,  see  Vol.  III. 

6  Dobede  v.  Edwards,  11  Sim.  454. 
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(Jh.  XXXV. 
§2. 


Form  of  no- 
tice. 


Where  made 
by  leav'e  of 
( 'ourt. 


Terms  of 
(irrler  ought 
to  be  stated 
in  notice. 

Several  ob- 
jtcts  may  be 
included. 


Unopposed  motions  may  be  made  on  any  day  while  the  Court 
is  sitting  ;  ^  but  the  Court  appoints  special  days  during  term,  and 
the  sittings  after  term,  for  the  hearing  of  motions ;  and  when- 
ever a  motion  of  importance  is  required  to  be  made  on  another 
day  than  one  of  the  days  appropriated  to  motions,  special  leave 
must  be  obtained  to  give  notice  of  the  motion  for  that  day.  It 
seems,  however,  that  it  is  not  the  course  of  the  Court,  to  make  an 
order  affecting  the  liberty  of  the  subject,  out  of  term,  except  on  a 
seal  day.^ 

A  notice  of  motion  must  be  properly  entitled  in  the  cause  or 
matter  in  which  the  application  is  to  be  made.^  It  must  be  cor- 
rectly addressed  to  the  solicitor  of  the  party  or  parties  intended 
to  be  affected  by  it,^  or  to  the  party  himself  where  he  acts  in 
person,  or  personal  service  is  intended ;  and  be  signed  by,  or  in 
the  name  of,  the  solicitor,  or  firm  of  solicitors,  of  the  party  moving, 
or  of  the  party  himself  where  he  acts  in  person.  A  notice  of  mo- 
tion by  a  party  suing  or  defending  in  forma  pauperis  (except  for 
the  discharge  of  his  solicitor)  must  be  signed  by  the  solicitor  ol 
such  pauper.^  A  notice  of  motion  must  state  the  day  on  which 
the  motion  is  to  be  made :  ^  which  must,  as  we  have  just  seen,  be 
one  of  the  days  appointed  for  motions,  unless  special  leave  has 
been  obtained  to  give  the  notice  of  motion  for  another  day.  The 
notice,  however,  though  it  expresses  the  day  when  the  motion  is 
to  be  made,  usually  adds  "or  so  soon  after  as  counsel  can  be 
heard ;  "  ^  and  whenever  a  motion  is  to  be  made  "  by  leave  of  the 
Court,"  the  notice  ought  to  mention  that  it  is  so  made :  other- 
wise, the  party  against  whom  it  is  to  be  made  may  disregard  it.^ 

A  notice  of  motion  must  state  clearly  the  terms  of  the  order 
which  will  be  asked  for ;  and  where  the  object  is  to  discharge 
an  order  for  irregularity,  it  is  usual,  but  not  necessary,  to  state  the 
ground  of  the  application.^     It  may  include  several  objects :  such 


1  Chaffers  v.  Baker.  5  De  G.,  M.  &  G. 
482;  1  Jur.  N.  S.  32;  see  Murray  v. 
Blatchford,  2  Wend.  221. 

■■^  Saxbv».  Saxbv,  7  Sim.  140. 

8  Rowlatt  V.  Cattell,  2  Hare,  186;  Solo- 
mon V.  Stalman,  4  Beav.  243;  Davis  v. 
Barrett,  7  Beav.  171;  Pollard  v.  Doyle,  2 
\V.  R.  509,  V.  C.  K.  The  notice,  if  given 
in  a  cause  commenced  subsequently  to 
1  Nov.,  1S52,  should  have  the  reference 
to  the  record  written  on  it.  .See  Ord.  I., 
48 ;  ante,  pp.  1008,  1009.  Where  the  notice 
■was  intituled  in  a  non-existing  cause,  the 
motion  was  not  heard,  nor  the  notice  al- 
lowed to  be  amended.  Morrall  v.  Pritch- 
ard,  11  Jur.  N.  S.  969,  V.  C.  S.  For  form 
of  notice, see  Vol.  III. 

4  Moody  V.  Hebberd,  11  Jur.  941,  V.  C. 
W. ;  and  see  Hutchinson  v.  Horner,  9  Jur. 
615,  V.  C.  W.;  Parker  v.  Francis,  ib.  616, 
V.  C.  E,n. 


5  Ord.  III.  1 ;  VII.  11 ;  Perrv  v.  Walker, 
4  Beav.  452;  5  Jur.  1031;  ante,  p.  42. 

6  Bodwell  V.  Wilcox,  2  Caines,  104; 
Anon.,  1  John.  143;  Smith  Ch.  Pr.  (2d 
Am.  ed.)  64.  n.  (a). 

7  See  Re  Electric  Telegraph  Company 
of  Ireland,  Ex  parte  Budd,  10  W.  R.  4, 
L.  JJ. 

8  Hill  V.  Rimell,  8  Sim.  632;  2  Jur.  45; 
2  M.  &  C.  641;  Jacklin  v.  Wilkins,  6 
Beav.  607;  Moggridge  v.  Thomas,  2  C.  P. 
Coop.  t.  Cott.  166;  Chambers  v.  Toynbee, 
12  VV.  R.  1100,  V.  C.  K.  As  to  short 
notice  of  motion,  seej»os<,  p.  1596. 

9  Brown  v.  Robertson,  2  Phil.  173;  and 
see  Lambert  v.  Hill,  1  Dr.  &  War.  74;  see 
Alexander  v.  Fasten,  1  Caines,  152;  Jack- 
son V.  Stiles,  1  Cowen,  134,  135,  note;  1 
Smith  Ch.  Pr.  (2d  Am.  ed.)  64,  n.  (a). 
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as,  the  appointment  of  a  receiver,  an  injunction,  and  the  pay- 
ment of  money  into  Court.  Where  separate  motions  were  made 
for  two  objects,  which  might  have  been  obtained  by  one  motion, 
the  Court  made  a  special  order,  directing  the  pai-ty  making  sucli 
motions  to  pay  the  extra  costs  occasioned  by  the  irregular  pro- 
ceeding.^ 

No  person  ought  to  join  in  a  notice  of  motion  who  is  not  inter- 
ested in  the  result  of  the  application ;  and  so  strictly  was  this  rule 
adhered  to,  that  where  the  name  of  an  uninterested  party  Avas 
inserted  in  the  notice,  with  the  names  of  others  who  were  entitled 
to  apply,  the  Court  refused  the  whole  motion.^ 

As  a  general  rule,  no  person  can  be  heard  in  support  of  a  motion, 
unless  he  is  one  of  the  parties  who  gave  the  notice.^  If  the  object 
of  the  application  is  to  discharge  or  vary  a  Chief  Clerk's  certifi- 
cate, it  seems  that  all  persons  interested  in  the  certificate  are 
entitled  to  be  heard  against  the  application.*  A  notice  of  motion 
must  also  name  the  Judge  before  whom  it  is  to  be  made ;  ^  and  if 
the  motion  is  not  made  in  a  cause,  it  must  be  marked  with  the 
name  of  the  Lord  Chancellor,  and  one  of  the  Vice-Chancellors,  or 
with  the  name  of  the  Master  of  the  Rolls,  in  the  same  manner  as  a 
bill  is  marked.^ 

A  motion  cannot  be  made  on  behalf  of  the  i-elators  in  an  infor- 
mation :  it  must  be  made  on  behalf  of  the  Attorney-General.'' 
Where  the  applicant  is  an  infant,^  or  a  married  woman,  without 
her  husband,^  or  other  person  under  disability,^"  the  motion  is  made 
by  the  infant,  married  woman,  or  other  person,  by  a  next  friend. 
Where  a  person,  already  acting  as  next  friend,  refuses  to  join  in 
the  motion,  a  next  friend  must  be  named  for  the  purpose  of  the 
appHcation ; "  and  if  no  next  friend  is  named  in  the  notice,  the 
solicitor  giving  the  notice  of  motion  may  be  ordered  personally  to 
pay  the  costs.^^ 

A  notice  of  motion  for  any  process  of  contempt  or  commit- 
ment must  be  served  personally  upon  the  party  to  be  affected 
by  it :  unless  an  order  is  obtained  for  substituted  service.  In 
other  cases,  the  notice  should  be  served  in  the  manner  before 
explained.^^ 


Cn.  XXXV. 

§2. 


Costs  of 
separate 
motions 
which  might 
be  joined. 

Who  may 
join  in  notice 
of  motion. 


Who  may  be 
heard  to  supn 
port  a  mo- 
tion. 


Name  of 
Judge  before 
whom  mo- 
tion to  be 
made. 
Branch  of 
Court. 


Motion  in  an 
information ; 


on  behalf  of 
person  under 
disability. 
Next  friend 
for  purpose 
of  the  appli- 
cation. 


Personal  ser- 
vice : 

when  neces- 
sary. 
Ordinary 
service. 

^  J 


1  Hawke  v.  Kemp,  3  Beav.  288. 

2  Folliind  V.  Lamotte,  10  Sim.  486. 

8  Stubbs  V.  Sargon,  3  Beav.  408;  and 
see  Jaquet  v.  Jaquet,  7  W.  R.  543,  M.  R. 

*  Johnston  v.  Todd,  5  Beav.  394,  396; 
and  see  Bonser  i'.  Cox,  4  Beav.  379. 

6  Ord.  XXXIII.  1. 

6  Ord.  VI.  1,  6.  As  to  bills,  see  ante, 
pp.  389,  397. 

7  Attorney-General  v.  Wrisht,  3  Beav. 
447. 

8  Pidduck  V.  Boultbee,  2  Sim.  N.  S. 
223;  see  an'e,  p.  77. 


9  Pearse  v.  Cole,  16  Jur.  214,  V.  C.  K.; 
see  ante,  p.  108  et  seq.  As  to  suits  by 
husband  and  wife,  or  her  alone,  wiihout  a 
next  friend,  see  ibid. 

W  See  ante,  pp.  82-86. 

11  Cox  V.  Wright,  9  Jur.  N.  S.  981;  11 
W.  R.  870,  V.  C.  K.;  and  see  Guy  v.  Guy, 
2  Beav.  460;  Furtado  v.  Furtado.  6  .lur. 
227,  L.  C. ;  as  explained  in  Coxw.  Wright, 
ubi  sup. ;  and  see  (tnle,  p.  77. 

i'^  Pearse  v.  Cole,  16  Jur.  214,  V.  C.  K. 

13  Ante,  pp.  453-455;  Ord.  III.  4,6,7: 
XXXVII.  2. 
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§2. 


Substituted 
service,  in 
the  case  of 
a  foreign  cor- 
poration. 

Leave  to 
serve  notice 
of  motion, 
where  de- 
fendant has 
not  appeared. 

Service, 
where  he 
has  not  ap- 
peared to  a 
bill  in  due 
time. 


Service  on 
solicitors  of 
non-parties. 


At  what 
time  service 
must  be 
made. 


The  application  for  substituted  service  of  a  notice  of  motion  is 
made  by  ex  parte  motion,  supported  by  affidavit.^ 

If  any  of  the  persons  upon  whom  the  notice  of  motion  is  sought 
to  be  served  are  out  of  the  jurisdiction  of  the  Court,  leave  must 
be  obtained  before  ser\ice  upon  them  can  be  effected.  Such  leave 
is  procured  on  an  ex  parte  motion,  supported  by  affidavit  showing 
where  the  persons  are  resident.^  A  copy  of  any  order  giving  leave 
to  serve  the  notice  out  of  the  jurisdiction,  or  to  effect  substituted 
service,  must  be  served  T\dth  the  notice  of  motion.  It  is  presumed 
that  the  power  to  authorize  the  ser^dce  of  notices  of  motion  abroad, 
is  co-extensive  with  that  to  authorize  the  service  of  the  copy  of 
the  bill.^ 

Where  the  motion  was  made  against  a  foreign  corporation  which 
had  an  office  in  this  country,  service  of  the  notice  of  motion  on  the 
company  at  that  office  was  held  sufficient.* 

If  the  defendant  has  not  entered  his  appearance  to  the  bill, 
though  duly  served,  and  the  time  limited  for  doing  so  has  not  ex- 
pired,^ leave  to  serve  the  notice  upon  him  must  first  be  obtained ; 
and  the  notice  must  state  that  the  motion  will  be  made  by  leave 
of  the  Court ;  ^  otherwise  the  defendant  may  safely  disregard  the 
notice ;  '^  but  after  the  expiration  of  the  term  limited  for  appear- 
ance, the  plaintiff  may,  without  special  leave  of  the  Court,  serve 
any  notice  of  motion  personally,  or  at  the  dwelling-house  or  office 
of  any  defendant  who,  having  been  duly  served  with  a  copy  of  the 
bill,  has  not  caused  an  appearance  to  be  entered.* 

Where  a  person  who  is  not  a  party  appears  in  any  proceeding, 
either  before  the  Court  or  in  Chambers,  service  upon  the  solicitor 
in  London  by  whom  such  party  appears,  whether  such  solicitor 
acts  as  principal  or  agent,  will  be  deemed  good  service,  except  in 
matters  of  contempt  requiring  personal  service.^ 

Unless  the  Court  gives  special  leave  to  the  contrary,^°  there  must 
be  at  least  two  clear  days  '^  between  the  service  of  a  notice  of 
motion,  and  the  day  named  in  the  notice  for  hearing  the  motion ; 
and  in  the  computation  of  such  two  clear  days,  Sundays  and  other 
days  on  which  the  offices  are  closed,  except  Monday  and  Tuesday 
in  Easter  week,  are  not  to  be  reckoned.^^    Leave  to  serve  short 


1  As  to  substituted  service,  see  ante^ 
p.  446  tt  ieq.  For  form  of  motion  paper, 
see  Vol.  III. 

2  As  to  obtaining  an  order  to  serve 
abroad,  see  an<e,  p.  449  et  seq.  For  form 
of  order,  see  Seton,  1246,  No.  11. 

3  Ante,  p.  449;  Green  v.  Pledger,  3 
Hare,  165 ;  8  Jur.  801 ;  Viscountess  Hay- 
warden  V.  Dunlop,  10  VV.  R.  683,  V.  C.  K. 

4  Maclaren  v.  Stainton,  16  Beav.  279. 
6  Ord.  III.  8. 

8  Hill  V.  Rimell,  8  Sim.  632;  2  Jur.  45; 
2  M.  &  C.  641 ;  Harris  v.  Lewis,  8  Jur. 


1063,  V.  C.  K.  B.;  Jacklin  v.  Wilkins,  6 
Beav.  607;  ante,  p.  1594. 

7  Moggridge  v.  Thomas,  2  C.  P.  Coop, 
t.  Cott.  166. 

8  Ord.  III.  8;  ante,  p.  455. 

9  Ord.  III.  7;  ante,  p.  455. 

10  Ante,  p.  1594. 

11  Where  the  application  is  made  under 
Ord.  XXXIII.  3,  ante,  p.  475,  six  clear 
days'  notice  is  necessary. 

1-^  Ord.  XXXHI.  2;  and  see  Ord. 
XXXVI.  2;  ante,  p.  455;  see  Vandenburg 
V.  Van  Rensselear,  6  Paige,  147. 
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notice  of  motion  will  be  given,  whenever  the  circumstances  of  the 
case  require  it ;  but  it  cannot  be  implied  from  the  fact  that  leave 
has  been  given  to  serve  notice  of  motion  for  a  particular  day.^ 

Service  of  a  notice  of  motion  is  effected  by  delivering  a  true 
copy  of  the  notice  to  the  person  on  whom  the  service  is  made. 

The  person  who  serves  the  notice  should,  after  serving  it,  make 
an  affidavit  of  the  service :  to  be  used,  in  case  the  party  served 
should  not  appear  when  the  motion  is  made.  In  an  affidavit  of 
this  nature,  it  is  not  enough  to  say  that  notice  was  given,  or  the 
copy  deliv.ered  to  the  party's  solicitor,  but  it  must  appear,  with 
certainty,  when,  and  to  whom,  and  by  whom,  notice  was  given ;  ^ 
and  it  must  say  "  notice  in  writing,"  or  words  to  that  effect.* 

The  affidavit  of  service  ought,  in  strictness,  to  be  made  and  filed 
before  the  motion  is  made.  It  may,  however,  be  filed  afterwards  ; 
but  no  order  will  be  drawn  up  on  an  affidavit  of  service  of  a  notice 
of  motion  or  petition,  unless  it  is  made  and  filed,  at  the  latest,  be- 
fore the  rising  of  the  Court  on  the  day  on  which  the  application  is 
made.^  If  this  is  not  done,  or  the  affidavit  is  not  sufficient,  a  new 
notice  of  motion  must  be  given ;  °  and  an  order  taken  upon  an 
affidavit  of  service  may  be  discharged  for  any  in-egulaiity.^ 

According  to  the  general  rule  of  the  Court,  upon  motion  or  seal 
days,  the  Judge  calls  upon  each  counsel  in  Court,  in  turn,  accord- 
ing to  their  seniority,''  to  move;  and  each  counsel,  when  called 
upon,  has  a  right  to  make  two  motions  before  the  next  counsel  is 
called  upon.  If,  upon  going  through  the  bar,  all  the  motions  are 
not  exhausted,  the  same  process  is  gone  through,  toties  quoties,  till 
all  the  motions  are  disposed  of  In  the  Court  of  Appeal,  how- 
ever, motions  are  set  down  in  the  paper,  and  called  on  in  their 
order. 

If  a  counsel  is  unable  to  make  a  motion,  of  which  notice  is  given, 
on  the  day  named,  "  or  so  soon  after  as  counsel  can  be  heard,"  he 
may  save  his  notice  of  motion  till  the  next  motion  or  seal  day ;  ^ 
but  if  he  omits  either  to  make  the  motion  or  to  save  it,  the  opposite 
pai-ty  may,  when  all  the  motions  are  exhausted,  or  at  the  next 
motion  or  seal  day,  apply  for  his  costs  of  the  motion.^ 
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1  Hart  V.  Tulk,  6  Hare,  611,  612;  see 
Newton  v.  Chorlton,  10  Hare  Ap.  31  as 
to  motions  made  by  special  leave  of  the 
Court. 

2  See  Ord.  XXVIII.  8. 

3  Hinde,  452;  Wyatt's  P.  R.  9;  Macau- 
ley  V.  Collier,  1  Ves'.  J.  141.  For  form  of 
affidavit,  see  Vol.  III. 

*  Lord  Milltown  v.  Stuart,  8  Sim.  34. 

5  Barton  v.  Chambers,  4  Beav.  547. 

6  Solomon  v.  Stalman,  4  Beav.  243. 

7  Sohau  V.  De  Held,  15  Jur.  1151,  V.  C. 
K.  On  the  last  day  of  term  the  junior 
bar  are  first  called  "upon,  but  their  privi- 


lege is  confined  to  unopposed  motions. 
Ibid. 

8  Re  Banwen  Iron  Co.,  17  Jur.  127,  V. 
C.  S.;  see  post,  p.  1601. 

9  See  post,  p.  1601.  Where,  however,  a 
motion,  of  which  notice  was  given  for  the 
29th  June,  was  ordered  on  that  day  to 
stand  over  till  the  next  motion  day,  6th 
Julv,  but  was  not  then  either  brought  on 
or  saved,  it  was  held  that  the  moving  party 
was  entitled  to  make  the  motion  up  to  the 
close  of  the  followin.fj  motion  day,  being 
the  13th  July.  Wedderburue  v.  Llewellyn, 
13  W.  R.  939,  V.  C.  W. 
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A  motion  is  made  by  the  counsel  to  whom  it  is  intrusted ;  ^  who, 
in  uicaking  it,  reads  the  notice  of  motion,  and  the  evidence  entered 
into  on  belialf  of  the  party  for  whom  the  motion  is  made.  He 
cannot,  however,  read  any  affidavits  filed  before  the  date  of  his 
notice  of  motion,  unless  notice  of  his  intention  to  read  them  has 
been  duly  served  on  the  opposite  party .^ 

The  solicitor  for  the  party  against  whom  a  motion  is  to  be  made 
should  search  the  affidavit  book,  at  the  Record  and  Writ  Clerks' 
office,  up  to  the  morning  of  the  day  on  which  the  motion  is  to  be 
made,  to  ascertain  whether  any  affidavits  have  been  filed ;  but  this 
search  need  not  be  carried  back  beyond  the  day  of  the  date  of  the 
notice.^  The  same  thing  should  be  done  by  the  solicitor  for  the 
party  making  the  motion,  in  order  to  ascertain  whether  affidaAdts 
have  been  filed  on  the  other  side.  If  the  motion  is  not  made  on 
the  day  named  in  the  notice,  a  party  filing  a  further  affidavit  ought 
to  give  notice  of  his  having  done  so  to  the  opposite  party. 

If  an  affidavit  which  has  been  filed  upon  or  in  opposition  to  a 
motion,  requires  an  answer,  but  it  has  been  filed  so  recently  that 
an  affidavit  in  answer  cannot  be  procured,  the  party  aflfected  by  it 
should,  if  he  be  the  party  moving,  save  his  notice  of  motion  till  a 
future  day ;  or,  if  he  be  the  respondent,  he  should  ask  that  the 
motion  may  stand  over,  in  order  that  he  may  file  an  affidavit  in 
answer. 

In  a  pressing  case,  the  affidavits  have  been  allowed  to  be  sworn 
in  Court ;  ^  but,  except  under  very  special  circumstances,  the  Court 
will  not  allow  affidavits  filed  since  the  motion  was  opened  to  be 
read.^  It  seems,,  however,  that  the  admission  of  evidence  must 
depend  on  the  circumstances  of  each  case;  and  that,  on  a  motion 
for  an  injunction,  counsel  may  make  use  of  any  affidavit  filed  be- 
fore he  addresses  the  Court.*' 

Where  one  party  gives  notice  of  his  intention  to  read  an  affi- 
davit, but  subsequently  declines  to  do  so,  the  other  side  may  read 
it.'' 


1  Counsel's  brief  will  consist  of  the  evi- 
dence in  support  of  and  in  opposition  to 
the  motion,  and  such  observations  as  may- 
be deemed  necessary.  A  copy  of  the 
notice  of  motion  must  be  annexed ;  and, 
in  general,  prints  of  the  bill  and  answers 
should  accompany.  For  form  of  indorse- 
ment, see  Vol.  III. 

2  Clement  v.  Griffith,  C.  P.  Coop.  470. 
In  New  York,  copies  of  every  petition, 
affidavit,  &c.,  upon  which  the  motion  was 
founded,  were  required  to  be  served,  to- 
gether with  the  notice  of  the  motion. 
Isnard  v.  Cazeaux,  1  Paige,  39;  Rule  89, 
in  Chancery;  Brown  «■  Kicketts,  2  John. 
Ch.  425.  As  to  scfindal  and  impertinence 
in  papers  prepared  for  making  or  opposing 
a  motion,  see  Powell  v.  Kane,  5  Paige,  256 ; 
Where  original  papers  are  used  in  opposi- 


tion to  an  application  which  is  denied,'the 
party  using  such  papers  must  file  them, 
so  that  the  adverse  party  may^  obtain 
copies  thereof.  Bloodgood  v.  Clark,  4 
Paige,  574. 

3  Clement  v.  Griffith,  C.  P.  Coop.  470. 

4  Mercers'  Co.  v.  Great  Northern  Rail- 
way Co.,  14  Beav.  20. 

5  East  Lnncashire  Railway  Co.  v.  Hat- 
tersley,  8  Hare,  86;  Electric  Telegraph  Co. 
r.  Nott,  11  Jur.  273,  V.  C  E.  I'his  rule 
extends  to  documents  which  it  is  intended 
to  prove  viva  voce.  Bird  v.  Lake,  1  H.  & 
M.  111. 

6  Munro  v.  Wivenhoe  &  Brighliugsea 
Railwav  Co.,  13  W.  R.  880,  L.  JJ. 

t  Caiity  V.  Houlditch,  14  Sim.  75- 
Theoretically,  a  motion  may  stand  over 
from  time  to  time  until  both  sides  have 
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Formerly,  the  evidence  on  a  motion  could  only  be  given  by  affi- 
davit ;  but  now,  oral  evidence  may  be  made  use  of;  and  witnesses 
may  be  cross-examined  upon  any  affidavits  they  may  have  made.^ 
Unless  otherwise  directed  by  the  Court,  the  examination  and 
cross-examination  take  place  before  an  Examiner,  in  the  manner 
previously  described,^  In  some  cases,  the  Court  has  allowed  the 
motion  to  stand  over,  in  order  that  the  cross-examination  may  take 
place. ^ 

Evidence  as  to  belief  only  is  admissible  on  interlocutory  applica- 
tions ;  *  and  the  Court  may  also  take  notice  of  matters  given  in 
evidence  on  previous  proceedings  in  the  cause ;  and  may  refer  to 
notes  made  by  the  Court  on  such  occasions.^ 

When  the  counsel  who  support  the  motion  have  concluded,  the 
counsel  in  opposition  to  the  motion  are  heard.  The  senior  counsel 
for  the  party  moving  has  then  the  right  of  reply :  after  which  the 
Court  pronounces  its  decision.^ 

The  Court  will  not,  upon  motion,  make  an  order  which  will 
decide  the  principal  point  of  the  cause,  unless  upon  the  consent  of 
all  the  parties  affected  by  it :  which  consent  must  be  expressed  by 
their  counsel  in  Court,  and  cannot  be  inferred  from  their  not  at- 
tending in  pursuance  of  the  notice  of  motion.'^  Nor  will  the  Court, 
except  by  consent,  extend  the  order  upon  a  motion,  beyond  what 
is  expressed  in  the  notice  :  as,  where  the  notice  was,  that  the  Court 
would  be  moved  that  the  plaintiff  might  be  put  into  possession, 
and  a  receiver  appointed,  the  Court,  though  the  defendant  did  not 
oppose  the  motion,  would  not  direct  that  nothing  should  be  re- 
ceived by  the  defendant  in  the  mean  time.^  It  is,-  therefore,  neces- 
sary, that  every  thing  the  party  wishes  to  be  obtained  upon  his 
motion,  should  be  expressed  in  the  notice :  otherwise,  the  Court 
will  not  grant  it.  This  rule  is  strictly  followed  where  the  order  is 
taken  upon  affidavit  of  service  of  the  notice  of  motion ;  but  an 
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exhausted  themselves  in  affidavits.  Prac- 
tically, the  delay  is  lessened  by  conditions 
imposed  by  the"  Court,  when  the  motion 
is  mentioned;  as,  for  instance,  that  the 
party  opposing  the  motion  shall  file  his 
affidavits  by  a  certain  day;  and  that  the 
party  moving  shall  file  his  affidavits  (if 
anj')  in  reply,  by  a  certain  subsequent 
day;  though,  even  where  such  directions 
are  given,  it  is  difficult  to  shut  out  material 
evidence,  solely  on  the  ground  of  its  not 
having  been  adduced  in  time.  1st  Rep. 
Eng.  &  Ir.  Com.  Ap.  69;  and  see  Ander- 
ton  V.  Yates,  15  Jur.  833,  V.  C.  K.  B. 

1  15  &  16  Vic.  c.  86,  §  40;  Smith  v. 
Swansea  Dock  Co.,  9  Hare  Ap.  20  n. 

2  Ante,  p,  903  et  seq. 

8  Normanville  v.  Stanning,  10  Hare  Ap. 
20;  Besemeres  v.  Besemeres,  Kay  Ap.  17; 
Mayer  v.  Speuce,  IJ.  &  H.  87. 


4  Bird  V.  Lake,  1  H.  &  M.  111.  The 
grounds  of  belief  should,  however,  be 
stated.  See  Ord.  5  Feb.,  1861,  r.  23 ;  ante, 
p.  894. 

6  Lister  v.  Leather,  3  Jur.  N.  S.  433,  V. 
C.  W.;  IDeG.  &  J.  361. 

6  For  form  of  order  on  motion,  see  Seton, 
36.  As  to  the  fees  payable  on  orders 
on  motion,  see  ante,  p.  1015,  note  (2). 

V  Like  V.  Beresford,  3  Bro.  C.  C  366 ; 
Skinners'  Co.  v.  Irish  Society,  1  M.  &  C. 
162,  164;  Tullett  v.  Armstrong,  1  Keen, 
428,  435;  but  see  Bailey  v.  Ford,  13  Sim. 
495.  An  order  to  break  up  the  soil,  for 
the  purposes  of  inspection,  cannot  be  made 
on  motion.  Ennor  tJ.  Barwell,  1  De  G., 
F.  &  J.  529;  6  Jur.  N.  S.  1233,  1236. 

8  Wyatt's  P.  R.  287. 
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order  whicti  is  less  extensive  than  that  asked  by  the  notice  may- 
be granted,  if  it  will  not  prejudice  the  person  against  whom  it  is 
made.^ 

A  motion  for  an  injunction  is  often,  by  consent,  turned  into  a 
motion  for  decree ;  ^  in  which  case,  leave  to  set  the  motion  down 
for  hearing  should  be  obtained,  so  as  to  save  the  month's  delay.^ 

At  the  hearing  of  a  motion,  the  Court  sometimes  orders  pay- 
ment of  the  costs,  and  sometimes  reserves  them  until  further 
order;*  but  if  no  order  is  made,  they  become  subject  to  the  rules 
already  pointed  out  with  reference  to  "  costs  in  the  cause."  ^ 

In  general,  where  a  motion  is  unsuccessful  it  will  be  reftised 
with  costs ;  ^  and  where  the  party  moving  asks  for  something  he  is 
entitled  to,  and  also  for  something  he  is  not  entitled  to,  he  may  be 
ordered  to  pay  the  costs  of  it  although  he  succeeds.' 

No  order  for  payment  of  costs  will  be  made  on  an  ex  parte 
motion.^ 

If  the  parties  appear,  the  Court  may  deal  with  the  costs  of  a 
motion,  although  the  notice  of  motion  does  not  state  that  they 
will  be  asked  for ;  ^  but  a  party  against  whom  the  order  is  taken 
upon  affidavit  of  service,  cannot  be  directed  to  pay  the  costs,  if  the 
notice  of  motion  does  not  ask  for  them." 

If  a  party  who  is  not  interested  in  the  result  of  a  motion  is 
served  with  the  notice  of  motion,  he  will  be  entitled  to  the  costs  of 
appearing ; "  and  where  a  party,  who  had  not  been  served  with 
the  notice,  appeared  on  the  hearing  of  the  motion,  at  the  request 
of  the  party  who  gave  the  notice,  he  was  held  to  be  entitled  to  his 


1  Button  V.  Hepworth,  6  Hare,  315, 
317 ;  12  Jur.  386 ;  and  see  Powell  v.  Cock- 
erel!, 4  Hare,  572;  10  Jur.  243;  Clark  t). 
Jacques,  11  Beav.  623;  Pratt  v.  Walker, 
10  Beav.  261. 

•    2  See  ante,  p.  825;  Seton,  871;  and  see 
post^  Chap.  XXXVI.,  Injunctions. 

3  Green  v.  Low  (No.  1),  22  Beav.  395; 
and  see  «w<e,  p.  825. 

4  Lewis  V.  Smith,  1  M'N.  &  G.  417,  421 ; 
Wamig  V.  Manchester,  Sheffield,  &  Lin- 
colnshire Railway  Co.,  14  Jur.  613,  616, 
V.  C  W.;  Jones  v.  Batten,  10  Hare  Ap. 
11;  Newton  r.  Chorlton,  10  Hare  Ap.  32; 
see  Kane  v.  Van  Vranker,  5  Paige,  62 ; 
Seebor  i'.  Hess,  5  Paige,  85. 

6  Anit^  p.  1378;  see  Rogers  v.  Rogers, 
2  Paige,  459;  Wilkinson  v.  Henshaw,  4 
Paige,  257.  If  a  party  succeeds  in  a  mo- 
tion, and  obtains  an  order  for  costs,  and 
no  direction  is  given  as  to  them,  and  he 
obtains  a  general  decree  for  costs,  he 
shall  be  allowed  costs  of  the  motion. 
Stafford  v.  Bryan,  2  Paige,  45.  But  this 
rule  does  not  apply  if  the  motion  be 
granted  as  a  mere  matter  of  favor,  or  to 
relieve  the  applicant  from  the  consequences 
of  his  own  default.     Ihid,    Costs  should 


not  be  taxed  upon  overruling  or  sustaining 
a  motion  to  dissolve  an  injunction.  Bar- 
nett  V.  Spencer,  2  Hen.  &  M.  7.  As  to 
the  costs  of  applications  by  motion,  see 
Seton,  91-94;  Morgan  &  Davey,  31  et 
seq. 

6  See  Dugdale  v.  Johnson,  5  Hare,  92. 

7  Lancashire  v.  Lancashire,  9  Beav.  120, 
130;  9  Jur.  956,  958;  Moet  i).  Couston,  33 
Beav.  578;  10  Jur.  N.  S.  1012;  and  see 
Sturch  V.  Young,  5  Beav.  557. 

8  Nokes  V.  Gibbon,  3  Jur.  N.  S.  282;  5 
W.  R.  216,  V.  C.  K. ;  Cast  v.  Poyser,  26 
L.  J.  Ch.  353,  L.  JJ. 

9  Clark  V.  Jacques,  11  Beav.  623;  But- 
ler V.  Gardener,  12  Beav.  525 ;  Powell  v. 
Cockerell,  4  Hare,  572;  10  Jur.  243;  Daw- 
son V.  Jay,  2  W.  E.  598,  L.  C;  Tampierr, 
Ingle,  1  N.  R.  159,  V.  C.  K;  see  Crippen 
V.  Ingersoll,  10  Wend.  603;  Bates  v. 
Loomis,  5  Wend.  78. 

M  Pratt  V.  Walker,  19  Beav.  261. 

11  Heneage  v.  Aikin,  1  J.  &  W.  377; 
Bamford  v.  Watts,  2  Beav.  201;  Major  v. 
Major,  13  Jur.  1,  202,  L.  C;  see  Bruce  v. 
Kinlock;  11  Beav.  432 ;  Tabuteau  v.  War- 
burton,  4  Dr.  &  War.  267 ;  and  see  post, 
p.  1610. 
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costs.^    Where,  no  proceedings  having  been  taken  in  the  cause    Ch.XXXV. 

for  more  than  seven  years,  a  notice  of  motion  was  served  on  the    . ^ , 

solicitor  for  a  deceased  party,  it  was  held  that  it  was  proper  for  Appearance 

.        „  by  solicitor 

hira  to  appear  on  the  motion/  served  for  a 

Where  a  motion  is  refused  with  costs,  the  costs  may  be  taxed  P^^^^*^^- 

without  any  special  direction  for  that  pui-pose,  unless  the  Court,  r^^^^^^^^  ^^ 

upon  the  application  of  a  party  alleging  himself  to  be  aggrieved,  costs,  of 
.  .-,  .  \  ^-       1  •  motion 

prohibits  such  taxation.  refused  with 

Where  the  right  of  a  party  to  an  order  for  which  he  has  given  costs. 
a  notice  of  motion  is  intercepted  by  a  step  taken  by  the  other  side,  J^p^^y"!^- 
he  is  entitled  to  his  costs;  but  he  should  not  bring  on  the  motion,  ing the  notice 
if  the  costs  then  incurred  are  tendered.^  by  step^taken 

In  some  cases,  a  party  who  succeeds  in  his   motion  may  be  by  adversary. 

ordered  to  pay  the  costs  of  it :  thus,  where  he  applies  for  an  order  ^^^^^'°^^.. 

by  which  he  seeks  an  indulgence,  he  will,  in  general,  be  ordered  to   cessful  party 

pay  all  the  other  parties  their  costs  occasioned  by  the  application.^  pay  cost's!  *° 

UiDon  this  g-round,  where  a  plaintiff,  in  a  foreclosure  suit,  obtained 

^  .  ,T  Ti  ni^  i-iOf  advancing 

an  order  for  the  cause  to  be  advanced,  he  was  ordered  to  pay  tlie  foreclosure 

costs  of  the  motion.^  ^"^*- 

If  a  party  gives  a  notice  of  a  motion,  and  does  not  move  accord-  Costs  of 
ingly,  he  is  to  pay  to  the  other  side  costs,  to  be  taxed  by  the  \^^^^^ 
Taxing  Master,  unless  the  Court  itself  shall  direct,  upon  produc- 
tion of  the  notice  of  motion,  what  sum  shall  be  paid  for  costs.^ 
In  order  to  obtain  the  costs  of  an  abandoned  motion,  the  respon- 
dent must  mention  the  motion  to  the  Court  not  later  than  the 
motion  day  next  after  the  day  for  which  the  notice  was  given ;  ^ 
and  the  notice  of  motion  must  be  produced  to  the  Registrar  on 
bespeaking  the  order.^  The  order  will  not  be  made  after  the  bill 
has  been  dismissed  for  want  of  prosecution  ;  ^°  or  at  the  hearing." 

A  motion  is  considered  to  be  abandoned,  if  not  made  or  saved  When  mo- 

before  the  Court  has  disposed  of  the  motions  on  the  day  for  which  er°edab°^-' 

doned. 

1  Shaw  V.  Forrest,  20  Beav.  249.  of  the  same  motion  had  been  given  three 

2  Chalie  v.  Gwvnne,  9  Beav.  319.  times,  without  its  being  made,  and  then, 

3  Ord.  XL.  38;"  but  see,  as  to  this  rule,  upon  a  fourth  notice,  the  opposite  party 
Seton,  92;  and  antt,  p.  1442.  For  form  of  might  object  to  such  motion  being  heard, 
order  refusing  a  motion  with  costs,  see  until  the  costs  of  the  three  termer  motions 
Seton,  87,  No.  6.  were  paid,     bhelly  v.  Shelly,  8  Ves.  316; 

4  Newton  v.  Ricketts,  11  Beav.  164.  Anderson  v.  Palmer,  14  Ves."  151. 

5  See  Cocks  v.  Purday,  12  Beav.  451,  8  Woodcock  v.  Oxford,  Worcester,  & 
453;  Bartletc  v.  Harton,  17  Beav.  479,  Wolverhampton  Railway  Co.,  10  Hare  Ap. 
482;  Douglas  v.  Archbutt,  23  Beav.  293;  54,  n.;  17  Jur.  33,  V.  C.  K. ;  Gorely  !^. 
Dakinsr.  Garratt,  4  Jur.  N.  S.  579,  V.  C.  Gorely,  25  Beav.  234;  Eccles  v.  Liverpool 
K.;  Moss  V.  Syers,  9  Jur.  N.  S.  1219;  11  Borough  Bank,  Johns.  402;  but  see  Wed- 
W.  R.  1047,  V".  C.  K.  derbume  f.  Llewellyn,  13  W.  R.  939,  V. 

6  Browne  v.  Lockhart,  10  Sim.  420;  see  C.  W.,  anit,  p.  1597," note  (9). 

Ord.  XXL  6,  fm<e,  p.  972.  9  Withey  v.   Haigh,   3  iMad.  437;  and 

7  Ord.  XL.  23.  Formerly,  if  a  party  see  Reg.  Regul.  15  Miirch,  1860,  r.  31,an<e, 
gave  notice  of  a  motion  which  he  after-       p.  1379. 

wards  abandoned,   he   was  not  liable   to  i"  Farquharson  v.  Pitcher,  4  Russ.  510. 

pay  to  the  other  party   his  costs   of  ap-  1^  Eccles  v.    Liverpool   Borough    Bank, 

pearing  to  oppose  the  motion,  until  a  notice       uhi  sup. 
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Where  party 
giving  tlie 
notice  dies, 
and  his  exec- 
utors decline 
to  proceed 
with  motion. 

Where  plain- 
tiff amends 
bill,  after  he 
has  served 
notice  of  mo- 
tion for  in- 
junction or 
receiver. 


Motion  not 
allowed  till 
costs  of 
abandoned 
motion  to 
same  effect 
are  paid. 
Order  on 
motion  how 
drawn  up. 
Papers  to  be 
left  on  be- 
speaking 
order. 

How  orders 
on  motion 
may  be  dis- 
charged or 
varied. 


the  notice  is  given ;  ^  or  if,  when  it  is  before  the  Appeal  Court,  it 
is  not  made  when  called  on.^ 

Where  a  motion  by  the  plaintiff  stood  over,  in  consequence  of 
the  defendant  undertaking*  to  perform  a  certain  act,  and  the  under- 
taking was  subsequently  discharged,  on  his  performing  the  required 
act,  the  motion  was  not  treated  as  an  abandoned  motion,  but  the 
costs  of  it  were  reserved  to  the  hearing.* 

Where  the  plaintiff  gave  a  notice  of  motion,  but  died  before  it 
was  heard,  and  his  executors,  who  subsequently  revived  the  suit, 
declined  to  proceed  with  the  motion,  it  was  held  that  it  could  not 
be  treated  as  an  abandoned  motion ;  *  and  that  the  costs  of  the 
motion  were  not  costs  in  the  cause.^ 

If  the  plaintiff  amends  his  bill,  after  he  has  given  a  notice  of 
motion  for  an  injunction,^  or  for  a  receiver,''  he  thereby  waives  the 
notice;  and  must  pay  the  defendant's  costs  of  the  motion.*  Where, 
after  notice  of  motion  for  an  injunction  had  been  served,  a  general 
demurrer  to  the  bill  was  allowed,  leave  was  given  to  amend,  with- 
out prejudice  to  the  notice  of  motion.^ 

Where  an  order  has  been  made  for  the  payment  of  the  costs  of 
an  abandoned  motion,  a  renewed  motion  to  the  same  effect  cannot 
be  made,  until  the  costs  have  been  paid.^'' 

An  order  made  on  a  motion  is  drawn  up,  passed,  and  entered,  in 
the  usual  manner.^^  On  bespeaking  the  order,  there  must  be  left 
at  the  Registrars'  office,  counsel's  brief,  with  his  indorsement  of 
the  order  made,  the  notice  of  motion  annexed,  and  office  copies 
of  any  affidavits,  and  any  exhibits  or  other  evidence  used  at  the 
hearing  of  the  motion ;  and  if  a  fund  in  Court  is  to  be  dealt  with, 
the  Accountant-General's  certificate  of  fund  must  also  be  left.^^ 

An  order  made  ujion  motion  may  be  discharged  or  varied  upon 
motion,^^  which  may  be  made,  either  in  the  Court  where  the  order 
was  made,  or  in  the  Appeal  Court,"  unless  the  order  was  made 


1  He  Smith,  23  Beav.  284;  but  see  Wed- 
derburne  v.  Llewellyn,  13  W.  K.  939,  V. 
C.  W. ;  ante,  p.  1597,  note  (9). 

2  Turner  v.  Turner,  15  Jur.  1165,  L.  JJ. ; 
ante,  p.  1369. 

3  Felkin  v.  Lewis,  11  W.  R.  981,  V.  C. 
K. ;  and  see  Finden  v.  Stephens,  12  Jur. 
319,  L.  C. 

4  Warner  v.  Armstrong,  4  Sim.  140. 

6  Lewis  V.  Armstrong,  3  M.  &  K.  69. 

6  Martin  v.  Fust,  8  Sim.  199;  Gouth- 
waite  V.  Rippon,  1  13eav.  54;  Mony penny 
V. ,  1  W.  R.  99,  V.  C.  T. 

7  Gouthwaite  v.  Rippon,  ubi  sup. ;  Smith 
V.  Dixon,  12  W.  R.  934,  V.  0.  S. 

8  Monypenny  v. ,  ubi  sup. ;  London 

&  Blackwall  Railway  Company  v.  Lime- 
house  Board  of  Works,  3  K.  &  J.  123; 
Smith  r.  Dixon,  ubi  sup. 


9  Rawlings  v.  Lambert,  1  J.  &  H.  458; 
and  see  Harding  v.  Tingey,  10  Jur.  N.  S. 
872;  12  W.  R.  703,  V.  C.  K. 

io  Bellchamber  v.  Giani,  3  Mad.  550; 
and  see  ante,  p.  1380;  Davey  v.  Durrant, 
2  De  G.  &  J.  506;  24  Beav.  411;  4  Jur. 
N.  S.  398;  Ray  v.  Conner,  3  Edw.  Ch. 
478. 

11  Ante,  p.  1008  et  seq.  For  form  of  or- 
der on  motion,  see  Seton,  36. 

12  Keg.  Regul.  15  March,  1860,  rr.  16,31. 
For  tlie  fee  payable  on  the  order,  see  ante, 
p.  1015,  n.  (2). 

13  See  Fanning  v.  Dunham,  4  John.  Ch. 
35.  An  order  or  decree  by  consent  cannot 
be  modified  or  varied  in  an  essential  part 
without  the  assent  of  both  parties  to  the 
same.     Leitch  v.  Cumpston,  4  Paige,  476. 

"  Ante,  pp.  1472, 14B6. 
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ex  parted  or  the  application  is  made  on  the  ground  of  irregularity :  ^ 
in  both  of  which  cases  it  must  be  made  in  the  first  instance  to  the 
Court  by  which  the  order  was  pronounced. 

Where  it  is  not  intended  to  adduce  new  evidence,  the  applica- 
tion should  be  made  to  the  Coui't  of  Appeal.^  The  Court  of  Ap- 
peal may,  however,  if  it  thinks  fit,  allow  new  evidence  to  be  used 
before  it,*  unless  the  application  is  to  discharge  the  order  as  having 
been  made  on  insufticient  evidence :  in  which  case,  the  Court  will 
only  receive  the  evidence  made  use  of  on  the  former  occasion.*  If 
the  appellant  succeeds  on  the  new  evidence,  he  will  generally  have 
to  pay  the  costs  of  the  former  application.*^ 

No  deposit  or  certificate  of  counsel  is  required,  on  an  appeal 
from  an  interlocutory  order  made  on  motion.' 

The  notice  of  motion  is  served  in  the  usual  manner.*  The 
appeal  will  be  set  down  by  the  Registrar's  clerk,  at  the  order  of 
course  seat,  on  production  to  him  of  the  order  appealed  from,  or 
an  office  copy  thereof,  and  on  filing  with  him  a  copy  of  the  notice 
of  motion ;  and  it  must  be  set  down  at  least  two  clear  days  before 
the  day  for  which  the  notice  is  given.' 


Ch.  XXXV. 

§3. 

By  what 
Court. 
Where  new 
evidence  is 
to  be  ad- 
duced. 


Costs,  where 
appellant 
succeeds  on 
new  evi- 
dence. 
No  deposit 
or  certificate 
of  counsel 
necessary. 
When  and 
how  notice  of 
appeal  to  be 
served  and 
set  down. 


Section  III.  —  Petitions. 


A  petition  is  the  request  of  a  person  in  writing,  directed  to  the 
Lord  Chancellor  or  the  Master  of  the  Rolls,  and  showing  some 
matter  or  cause  on  which  the  petitioner  prays  his  direction  or 
order. 

Petitions  may  be  presented,  either  in  a  cause  or  in  a  matter  over 
which  the  Court  of  Chancery,  or  a  Judge  thereof,  has  jurisdiction 
under  some  Act  of  Parliament,  or  other  special  authority ;  ^°  but 
a  petition  cannot  be  presented  in  a  cause  until  the  bill  is  filed." 

Petitions  are  either :  for  orders  of  course ;  or,  for  special  orders. 
Petitions  for  orders  of  course  are  forthwith  granted,  without  any 
attendance  being  ordered.     On  petitions  for  special  matters,  a  day 


1  Sturgeon  v.  Hooker,  2  Phil.  289. 

2  West  V.  Smith,  .3  Beav.  306. 

3  Appeal  motions  are  oidiiiarily  hesird 
by  the  Lords  .Justice?,  and  not  by  the  Lord 
Chaiicellur.  If  it  is  desired  thai  tlie  Lord 
Chancellor  should  hear  the  at-peul  motion, 
special  leave  must  previously  be  obtained 
Irom  him. 

4  Ante,  ■p.  1488;  Const  v.  Barr,  2  Russ. 
161,  ltj3;  Re  Joseph  &  Webster,  1  R.  & 
M.  496;  Whitworth  v.  Wliyddon,  2  M'N. 
&  G.  56;  14  ,Jur.  142;  I'ole  v.  Jo(d,  2  De 
G.  &  J.  286;  Re  Dixou,  3  Jur.  N.  S.  29, 
L.  JJ. 

VOL.  II. 


Nature  ol 
petitions. 


In  what 
cases. 


Different 
sorts  of 
petitions: 
Of  course, 
and  speciaL 


5  Tanner  v.  Carter,  1  C.  P.  Coop.  t.  Cott. 
337. 

6  Williams  v.  Goodcliild,  2  Russ.  91. 

7  See  unte,  p.  1481. 

8  Ante,  pp.  453-455,  1596.  For  form  of 
notice,  see  Vol.  HI. 

a  Keg.  Kegul.  15  March,  1860,  rr.  1,  11. 

1"  Harr.  (ed.  Newl.)  417.  A  gutirdian 
may  be  appointed  for  ;in  infant  and  innin- 
tenance  allowed,  on  petition,  without  bill 
filed.  See  Matter  ot  Bostvvick,  4  John. 
Ch.  102;  Ex  parte  Sidter,  3  Bro.  C.  C. 
600;  Kx parte  Mountfort,  15  Vcs.  445. 

11  See,  however,  ante,  p.  39,  n.  (11). 
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Ch.  XXXV 


Title. 


Judge  by 
whom  peti- 
tion to  be 
heard. 


Branch  of 
Court. 


Xame  and 
description 
of  petitioner. 


Petitions  on 
behalf  of 
persons  under 
disability. 

Petitions  bj- 
paupers. 


is  appointed  for  hearing  them.     Most  things  which  may  be  moved 
for  of  course,  may  also  be  obtained,  as  of  course,  upon  petition.^ 

Petitions  for  orders  of  course  to  set  down  pleas  and  demurrers 
in  causes  attached  to  the  Courts  of  the  Vice-Chancellors,  petitions 
for  a  rehearing  before  either  a  Vice-Chancellor,  the  Lord  Chancel- 
lor, or  the  Lords  Justices,  and  petitions  of  appeal,  are  addressed  to 
the  Lord  Chancellor;"^  but  in  most  other  cases,  for  the  reasons 
before  stated,^  petitions  for  orders  of  course  are  usually  presented 
to  the  Master  of  the  Rolls,  notwithstanding  the  cause  or  matter  is 
not  attached  to  his  branch  of  the  Court.* 

A  25etition  must  be  properly  entitled  in  the  cause  or  matter  in 
which  it  is  presented ;  and  must,  if  presented  in  a  cause  com- 
menced on  or  after  Nov.  2,  1852,  have  the  reference  to  the  record 
written  or  stamped  on  the  first  page  thereof^  A  petition  under 
the  statutory  jurisdiction  must  be  entitled  in  the  matter  of  the  Act 
of  Parliament  under  which  the  petition  is  presented,  and  of  the 
particular  trust,  or  property,  or  person  to  Avhich  it  relates.^ 

A  petition  in  a  cause,  unless  for  an  order  of  course,  or  a  rehear- 
ing by  way  of  appeal,  must  be  heard  before  the  Judge  to  whose 
Court  the  cause  is  attached  :  unless  removed  therefrom  by  any 
special  order  of  the  Lord  Chancellor  or  the  Lords  Justices ;''  and 
the  petition  is  accordingly  marked  with  his  name.  If  the  petition 
is  not  in  a  cause,  it  must  be  marked  with  the  name  of  the  Lord 
Chancellor  and  one  of  the  Vice-Chancellors,  or  with  the  name  of 
the  Master  of  the  Rolls,  in  the  same  way  as  a  bill  is  marked,  and 
the  matter  will  thenceforth  be  considered  as  attached  to  the  Court 
of  the  Judge  whose  name  is  so  marked,  in  like  manner  and  for  the 
like  purpose  as  causes  are  attached  to  such  Court,  subject  to  being 
transferred.^ 

A  petition  must  state  by  whom  it  is  presented.  If  it  is  pre- 
sented in  a  matter,  or  by  a  person  who  is  not  a  party  to  the  cause, 
the  residence  and  description  of  the  petitioner  must  be  stated,  as 
well  as  his  name.^ 

An  infant,^"  a  married  woman  without  her  husband,"  or  other 
person  under  disability,^^  petitions  by  a  next  fi-iend ;  and  a  next 
friend  may  be  named  for  the  purj^oses  of  the  application.^^ 

A  petition  presented  on  behalf  of  a  pauper  (except  for  the  pur- 


1  For  lists  of  applications  which  may 
be  made  i^y  motion  and  petition  of  course, 
see  post,  Appendices. 

2  Ord.  XXI.  9;  Reg.  Regul.  15  M:irch, 
ISGO,  rr.  -3.  12. 

3  Ante,  p.  15S9. 

*  See  ante,  p.  1596. 
6  Ord.  1.  48,  51. 

6  See  post,  Chap.  XLV.,  Statutory  Ju- 
ris'Jiition;  ar.d  for  forms  of  titles  of  peti- 


tions, with  full  directions  thereon,  see  Vol. 
III. 

7  Ord.  VI.  5,  9;  ante,  p.  .398. 

8  Ord   VI.  1,  6:  ante,  p.  398. 

9  Glazbrook  v.  Gillatt,  9  Beav.  492. 

10  Jones  f.  Lewis,  1  De  G.  &  S.  245,252; 
ante,  p   78. 

11  Howard  v.  Prince,  14  Beav.  28;  ante, 
p.  108  el  sffj. 

12  See  ante,  pp.  82,  86. 

13  See  ante,  pp.  78,  1595. 
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pose  of  the  discharge  of  his  sohcitor)  must  be  signed  by  his 
soUcitor.^  If  the  petitioner  is  resident  out  of  the  jurisdiction,  he 
may  be  ordered  to  give  security  for  costs,  ixnless  the  petition  is 
presented  in  a  cause  to  which  he  is  a  jjarty.^ 

The  petition  must  state  the  material  facts  upon  which  the  ap- 
plication is  founded;  but  care  must  be  taken  to  avoid  scandal,^ 
and  impertinence.*  The  statements  are  divided  into  paragraphs : 
Avhich  usually,  though  not  corajtulsorily,  are  numbered,  in  consecu- 
tive order,  as  in  a  bill.^  The  petition  concludes  by  praying  the 
Court  to  make  the  order  required. 

If  the  petition  is  not  for  an  order  of  course,  there  must  be  writ- 
ten at  the  foot  of  the  petition,  and  of  every  copy  thereofj  a  state- 
ment of  the  jtersons,  if  any,  intended  to  be  served  therewith;  or,  if 
no  person  is  intended  to  be  served  with  it,  a  statement  to  that 
effect." 

A  petition  must  be  fairly  Avritten  upon  paper.  Except  it  is  for 
a  rehearing  or  appeal,'^  or  is  presented  for  the  opinionof  the  Court, 
under  Lord  St.  Leonard's  Act,*^  it  is  not  signed  by  counsel.^ 

Formerly,  fees  to  counsel  on  settling  petitions  were  not  allowed 
in  taxations  as  between  party  and  party;  but  now,  all  just  and 
reasonable  expenses,  properly  incurred  in  procuring  counsel  to 
settle  such  petitions  as  may  appear  to  be  proper  to  have  been 
settled  by  counsel,  are  allowed.^" 

A  petition  addressed  to  the  Lord  Chancellor  must  be  left  with 
his  principal  seci-etary ;  and  if  it  is  not  for  an  order  of  course,"  it 
will  be  answered  by  a  memorandum,  written  in  the  margin  of  the 
petition,  and  signed  by  such  secretary,  directing  all  parties  con- 
cerned to  attend  on  the  next  day  of  petitions :  ^'^  unless,  upon 
pi-evious  application,  either  to  his  Lordshi]),  or  a  Vice-Chancellor, 
permission  has  been  given  to  have  the  petition  answered  for  an 


Security  lor 
cost8  liy  a 
petitioner 
tx  jar. 
Stating  part 
of  petitioxi. 


Prayer. 


Foot-note. 


When  siccned 
by  counsel. 


Costs  of 
settlement 
by  counsel, 


How  pre- 
sented to  the 
Lord  Chan- 
cellor; 


1  Onl.  Yir.  11;  ante,  p.  42. 

'^  Re  Fassmi.re,  1  Beav.  94;  Ex  parte, 
Seidier,  12  Sim.  106;  Anon.,  ib  262;  Kx 
parte  Liitta,  3  De  G.  &  S.  186;  Cochrane 
V.  Kearon,  18  Jur.  568,  V.  C.  K.;  Atkins 
V.  Cooke,  3  Drew.  694;  3  Jur.  N.  S.  283; 
Partington  v.  Reynolds,  6  \V.  R.  307,  V. 
C.  K.;  and  see  a7ite,  p.  28  ct  seq. 

3  As  to  scandal,  see  ««<<;,  p.  347. 

*  As  to  in)peitiiience,  see  <inle,  p.  349; 
and  see  lie  Becimin^te^  Charities,  12  Jur. 
6G5,  V.  C.  E.;  Jie  Maiichesier  &  Leeds 
Kailwfiv  Comnnnv,  8  Hare,  31;  Re  Cour- 
tois  lO'Hare  Ap."64;  17  .hir.  852;  Re  LW- 
ley,  17  Sim.  110;  and  Se!on,  89,  No.  17. 

5  See  ante,  p    356. 

6  Ord.  XXXIV.  1.  If  it  becomes  un- 
neces-^;iry  to  serve  the  per-ons  naniel  in 
the  note,  the  Court  will  give  leave  to  amend 
the  petition  by  striking  out  the  note  ; 
see  Re  Tweely,  9  \V.  R.  398,  V.  C.  S. 
For  firms  of  petition  and  foot-nute,  see 
Vol.  III. 


T  Ante,  p.  1478. 

8  22  &  23  Vic.  c.  35,  §  30;  23  &  24  Vic. 
c.  38,  §  9;  fee  post,  CUap.  XLY.,  Statutory 
Jurisdiction  (Judicial  Opinion  Act). 

'■*  Petitions  must  be  sworn  to.  Anon., 
Hopk.  101 ;  Matter  of  Christie,  5  Paige, 
242. 

''0  Ord.  XL.  32,  ante,  p.  1439.  In  Davies 
V.  Marshall  (No.  2),  1  Dr.  &  Sm.  564-566; 
7  Jur.  N.  S.  669,  670,  V.  C.  Kindersley 
said  that,  in  the  long  run,  much  expense 
would  be  saved  to  the  suitors,  if  petitions 
were  generally  settled  bv  counsel. 

^1  Petitions  tor  orders  of  course  are  very 
sildoin  presented  to  the  Lord  Chancellor; 
but  if  tiiey  are,  upon  tlie  ^fiat  beii'g  ob- 
tained thev  are  taken  to  the  Registrar: 
who  draws  up  the  order. 

'^  The  daj's  for  hearing  petitions  are 
gpnerally  appointed  in  the  sittings  paper, 
issued  previously  to  ami  after  e.ich  term. 
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What  peti- 
tions must  be 
served,  and 
on  whom. 
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earlier  clay.^  A  fair  copy  of  the  petition  must  be  left  at  the  same 
time,  for  the  use  of  the  Judge.  When  the  petition  is  answered,  it 
is  taken  away,  by  the  person  presenting  it;  and  the  copy  is 
forwarded  from  the  secretary's  office  to  the  Judge  by  whom  the 
petition  is  to  be  heard.^ 

A  petition  addressed  to  the  Master  of  the  Rolls,  must  be  left 
with  his  under  secretary,  and,  if  it  is  not  of  course,  it  will  be 
answered  in  the  same  manner  as  a  petition  addressed  to  the  Lord 
Chancellor. 

Formerly,  the  practice  upon  petitions  of  course,  presented  to  the 
Master  of  the  Rolls,  was  for  the  secretary  to  obtain  the  Master  of 
the  Rolls'  Jiat:  upon  which  the  order  was  drawn  up  and  passed  by 
the  Registrar,  and  entered  in  the  same  manner  as  orders  of  course, 
drawn  up  on  petitions  presented  to  the  Lord  Chancellor  ;  but  now, 
one  of  the  secretaries  of  the  Master  of  the  Rolls  will,  upon  any 
such  petition  of  course  (except  upon  petitions  for  setting  down 
causes  to  be  reheard),  presented  to  his  Honor,  instead  of  answering 
such  petitions,  draw  up  the  order  thereon,  in  such  fonn  as  the 
Master  of  the  Rolls  may  direct ;  and  will  sign  every  such  order  as 
passed,  with  his  initials.  Every  such  order  is  entered  in  a  book 
kept  at  the  secretary's  office,  at  the  Rolls,  for  that  purpose,  and  is 
marked  and  signed  with  the  initials  of  the  secretary  as  entered ; 
and  the  suitors  of  the  Court  and  their  solicitors  have  access  to  the 
book,  during  office  hours,  without  the  payment  of  any  fee ;  and 
every  such  order  has  the  same  force  and  effect  as  orders  of  course 
passed  by  the  Registrar  have.^ 

All  petitions,  except  those  which  are  of  course,  require  service 
upon  all  parties  interested ;  but  if  there  is  no  other  party  interested 
in  the  matter,  as  in  the  case  of  petitions  for  the  transfer  or  sale  of 
stock,  or  the  payment  out  of  Court  of  money,  standing  to  the 
separate  account  of  the  petitioner,  no  service  is  necessary.^ 

Unless  the  Court  gives  special  leave  to  the  contrary,  there  must 
be  at  least  two  clear  days  between  the  service  of  a  petition,  and 


1  Anon.,  17  Jur.  827,  V.  C.  W. 

2  The  following  fees  are  collected,  in  fee- 
fund  stamps,  in  the  ( flfice  of  the  Lord 
Chancellor's  princijial  secretary:  On  all 
attendable  petitions,  ajipeals,  reliearings, 
and  letters  missive,  11.  higher  scale,  bs. 
lower  scale.  On  all  non-atten(^able  peti- 
tion, lOi-.  higher  scale,  5.*.  lower  scale.  Un 
a  matter-of-course  order,  on  a  petition  of 
rioht,  10s.  by  each  scale;  and  on  an  order 
for  a  commission  on  a  petition  of  right,  11. 
by  each  scale.    Regul.  to  Ord.  Sched.  4. 

3  Ord.  XXIII.  17;  ante,  yip.  15)<9,  1604. 
The  Accountant-Geneial  will  not  pay  out 
money,  on  an  order  of  course  drawn  up 
and  entered  by  the  Master  of  the  Rolls' 
secretary.    Fora  list  of  applications  which 


may  be  made  by  petitions  of  course  at  the 
Rolls,  see  post,  Apptiidix.  The  following 
fees  are  collected,  in  lee-fund  stamps  in 
the  office  of  the  secretary  at  the  Rolls:  On 
every  petition  set  down  for  hearing,  to  in- 
clude the  fee  on  hearing,  1/.  higher  scale, 
5a-  lower  scale.  Un  the  petition  for  every 
order  of  course,  5s.  higher  scale,  l.s-.  lower 
scale;  and  on  the  admission  of  every  so- 
licitor, i;.  17s.     Regul.  to  Ord.  Sclied.  4. 

*  Under  special  circumstances,  this  rule 
as  to  service  may  be  wholly  or  partially 
dispensed  with.  Lambert  v.  Newark,  .3  l)e 
G.  &  S.  405;  lie  Wise,  5  De  G.  &  S.  415; 
Exijarte  Peart,  17  L.  J.  Ch.  168,  V.  C.  K. 
B.;  Re  Hodges,  G  W.  K.  487,  V.  C.  K. 
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the  day  appointed  for  hearing  it ;  and  in  the  computation  of  such    Ch.  XXXV. 
two  clear  days,  Sundays  and  other  days  on  which  the  offices  are 
closed,  except    Monday  and    Tuesday  in    Easter  week,   are  not 
reckoned.^ 

A  petition  for  any  process  of  contempt  or  commitment  must  be   Personal  ser- 
personally  served  upon  the  party  to  be  affected  by  it :  unless  an   ^*^®' 
order  has  been  obtained  for  substituted  service.-     In  other  cases, 
the  petition  is  served  in  the  manner  before  explained.^ 

Service  is  effected  by  delivering  to  and  leaving  with  the  person   Service:  how 
served  a   true  coi)y  of  the  petition,  and  of  the  fiat  or  answer 
thereon,  and  foot-note  thereto,  and  at  the  same  time  showing  him 
the  oi-iginal    petition  and    answer   thereto.      An    application  for   Substituted 
substituted  service  is  made  by  ex  parte  motion,  supported  by  affi- 
davit.* 

Where  the  persons  to  be  served  are  resident  out  of  the  iurisdic-   Service  on 

'-  .  .,.,..,  persons'fa; 

tion,  an  order  may,  m  a  proper  case,  be  obtained,  giving  leave  to  )ur. 
serve  the  petition  on  them.  This  order  is  made  on  an  ex  parte 
motion  of  the  petitioner,  supported  by  affidavit,  showing  where 
the  respondents  are  resident.^  A  copy  of  the  order  giving  leave 
to  serve  a  petition  out  of  the  jurisdiction,  or  on  a  substitute  within, 
must  be  served  with  the  petition. 

Where  a  person  who  is  not  a  party  appears  in  any  proceeding,    Service  on 
either  before  the  Court  or  in  Chambers,  service  upon  the  solicitor  ^o^^"p°jt°/g. 
in  London  by  whom  such  party  appears,  whether  such  solicitor 
act  as  principal  or  agent,  is  deemed  good  service,  except  in  matters 
of  contempt  requiring  personal  service ;  ^    and  the  plaintiff  may   Service, 
also,  without  special  leave  of  the  Court,  serve   any  petition  per-   fendant  has 
sonally,  or  at  the  dwelling-house  or  office  of  any  defendant,  who,  ^^"theVimTn 
having  been  duly  served  with  a  copy  of  the  bill,  has  not  caused  an  due  time. 
appearance  to  be  entered  within  the  time  limited  for  that  purpose.'' 

Where  a  petition  is  served  upon  an  infant  or  a  person  of  un-  Appointment 

.     -,  T  77.  1  •         Ti  1  1°^'  guardian 

sound  mind,  a  guardian  ad  Mem  must  be  appointed,  by  Avhom  he  ad  litem  to 

may  appear.*     The  application  for  such  appointment  is  made  by  ^"  i"^'* "f °'' 

motion  of  course,  or  by  petition  of  course  at  the  Rolls ;  and  is  unsound 

supported  by  an  affidavit  of  the  petition  having  been  served,  and  ™i'"jj  a^p^i. 

of  the  fitness  and  consent  to  act  of  the  proposed  guardian.®  tion. 

1  OnL  XXXIV.  2;  and  see  XXXVII.  form  of  motion  paper,  see  Vol.  Ill;  see 
2,  ante,  pp.  455,  456.  Sliurmen  v   Hodge,  1  W.  N.  304,  V.  C.  K. 

2  Ante,lodO,  note  (9).  6  Ord.  III.  7,  ante,  p.  456, 

3  Ante,  pp.  453-455;  Ord.  III.  4,  6,  7;  7  Ord.  III.  8,  ante,  p.  456. 
XXXVII.  2.  8  Ante,  p.  158;  Re  Barrington,  27  Beav. 

4  As  to  substituted  service,  see  ante,  272; /2e  \Vard,2  GitF.  122;  6  Jur.  N.  S.  441; 
p.  446  e<  seq.  For  form  of  order  for  sub-  Re  Duke  of  Cleveland's  Harte  Instate,  1 
stituted  service  of  a  petition,  see  Si'ton,  Dr.  &  Sm.  46;  Re  Greaves,  2  W.  R.  353, 
1244,  No.  5 ;  and  for  form  of  motion  paper,  L.  C.  &  L.  J.I. 

see  Vol.  III.  9  For  form  of  order  on  motion,  see  Seton, 

5  As  to  service  abroad,  see  ante,  p.  449  1250;  and  f"r  forms  of  motion  p'lper,  peti- 
et  seq.    For  form  of  order  to  serve  petition       tion,  and  affidavit,  see  Vol.  III. 

abroad,  sen  Seton,  1245,  No.  7;  and  for 
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Petitions  wliich  are  not  of  course  are  set  doAvn  by  the  secretary 
of  the  Judge  to  whom  they  have  been  presented;  and  a  list 
thereof  is  sent  by  him  to  the  Registrar,  to  be  put  in  the  paper  of 
petitions  appointed  for  the  day.^  The  petitions  are  called  on  in 
their  regular  order ;  precedence  is,  in  the  first  instance,  generally 
given  to  unopposed  petitions ;  and  should  any  petitions  remain 
undisposed  of,  at  the  end  of  the  petition  day,  they  are  placed  in 
an  adjourned  list :  preserving  their  original  order ;  and  are  taken 
generally  on  the  next  petition  day,  in  priority  to  the  opposed 
petitions  in  the  new  list. 

The  rules  with  regard  to  reading  aifidavits,  and  the  general 
practice  as  to  evidence  which  may  be  used  upon  the  heai'ing  of 
petitions,  are  substantially  the  same  as  those  with  regard  to 
motions.^  Where,  after  the  affidavits  had  been  sworn,  the  peti- 
tion was  amended,  by  altering  the  title,  they  were  allowed  to 
be  used,  on  being  made  exhibits,  and  referred  to  in  a  short  afii- 
davit  intituled  in  the  new  matter.* 

Where  two  petitions  in  the  same  matter  are  answered  for  the 
same  day,  that  which  is  first  presented  is  entitled  to  be  first 
heard.^ 

Where  there  is  a  petition  and  a  cross-petition,  and  several 
respondents  in  the  one  join  as  co-petitioners  in  the  other,  the 
Court  will  not  allow  such  respondents  to  be  heard  by  separate 
counsel,  except  so  for  as  their  cases  turn  upon  questions  distinct 
from  each  other.® 

The  Coixrt  does  not  usually  make  any  declaration  as  to  the 
rights  of  the  parties  on  a  petition  ;  but,  if  necessary,  it  will  preface 
the  order  by  a  statement  of  its  opinion.'' 

Where  the    evidence   is    complicated,  or  the  persons  entitled 


1  Seton,  35. 

2  1st  Rep.  Eng.  &  Ir.  Com.  Ap.  70. 
As  to  the  allowance  of  two  counsel,  on  a 
petition,  see  Sturge  v.  Dimsdale,  9  Beav. 
170;  10  Jur.  277.  Counsel's  brief  will 
consist  of  a  brief  copy  of  the  petition  and 
of  the  evidence  on  each  side,  together  with 
such  observations  as  may  be  deemed  nec- 
essary. For  form  of  indorsement,  see 
Vol.  III. 

8  See  ante,  p.  1597  et  seq  ;  see  also 
Jones  V.  Turnbull,  17  Jur.  851,  V.  C.  W.; 
^e  Pickance,  10  Hare  Ap  35;  Re.  Bendv- 
she,  5  W.  R.  816,  V.  C.  K. ;  3  .lur.  N.  S. 
727.  In  New  Jersey,  when  a  pptitioii  is 
presented,  and  an  adverse  party  has  a 
right  to  be  heard  in  opposition,  the  w<\x\\\ 
proceeding  is,  to  grant  a  rule  or  order, 
fixing  a  day  for  the  hearing  of  the  parties 
Copies  of  the  petition  and  rule  are  served 
on  the  opposite  party.  The  parties  are 
tlien  at  liberty  to  take  affidavits,  which 
must    be  either  taken    upon    two   days' 


notice,  or  else  copies  served  on  the  ad- 
verse party  at  least  four  diiys  before  tlie 
day  of  argument.  The  matters  presented 
by  the  petition  are  heard  upon  these  affi- 
davits, and  upon  them  only.  The  petition 
itself  is  no  evidence  of  the  facts  stated  in 
it.  They  must  all  be  proved  aliunde.  No 
answer  to  the  petition  is  required  Crane 
V.  Brigham,  3  Stockt.  (N.  J.)  33;  Coxe  v. 
Halsted,  1  Green  Ch.  311;  State  Bank  v. 
Bell,  3  Halst.  Ch.  376;  see  Cook  v.  Wood- 
burv,  13  Iowa  (5  With.),  21. 

^'Ee  Varteg  Chapel,  10  Hare  Ap.  37; 
and  see  Re  Harris,  8  Jur.  N.  S.  166,  V.  C. 
K.  Affidavits  filed  after  payment  in,  but 
before  presentation  of  a  petition  for  pav- 
nient  out  of,  a  fund,  were  received.  Re 
Varlev,  14  W.  R.  98,  V.  C.  K. 

5  Re  Brookman,  1  M'N.  &  G.  199. 

6  Re  Stephen,  2  Phil.  562,  668. 

7  Seton,  36;  Shar^haw  v.  Gibbs,  Kav, 
333,  340;  18  Jur.  330;  and  see  Re  Walker, 
16  Jur.  1154,  V.  C.  S. 
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numerous,  so  that  much  time  would  be  occupied  in  investigating 
the  title  in  Court,  the  petition  is  often  adjourned  at  once  into 
Chambers.* 

The  practice,  where  a  petition  is  adjourned  to  Chambers,  and 
the  manner  in  which  the  petition  is  brought  on  for  further  hear- 
ing in  Court,  where  it  is  not  finally  disposed  of  in  Chambers,  has 
been  already  explained.^ 

Where  an  unopposed  petition  is  directed  to  stand  over,  withoiit 
fixing  a  day  for  it  to  be  again  put  into  the  paper,  the  Registrar  in 
attendance  in  Court,  upon  the  written  request  of  the  solicitor,  will 
direct  the  same  to  be  restored  to  the  paper  for  the  following 
petition  day,^ 

In  other  cases,  where  the  further  consideration  of  a  })etition 
is  adjourned,  or  any  portion  of  a  petition  is  directed  to  stand  over,* 
the  Registrar  will  restore  the  petition  to  the  paper  for  hearing, 
upon  being  satisfied  that  the  object  for  which  it  Avas  adjourned  has 
been  accomplished,  upon  production  to  him  of  a  written  request 
of  the  solicitor  having  the  conduct  of  the  proceeding. 

Notice  that  a  petition  has  been  restored  to  the  paper  for  hearing, 
must  be  given  to  the  other  persons  entitled  to  appear  upon  it.^ 

If,  upon  the  petition  being  called  on,  any  of  the  respondents  do 
not  appear,  the  Court,  iipon  production  of  an  aflidavit  of  service 
of  the  i^etition  upon  the  absent  parties,  will  make  an  order  accord- 
ing to  the  prayer,  oi-  such  other  order  as  may  be  just.  If  the 
petitioner  does  not  appear,  the  petition  will,  on  the  application 
of  the  respondent,  and  production  of  an  aflidavit  of  his  having 
been  served  with  the  petition,  be  dismissed  with  costs.®  In  either 
case,  the  affidavit  must  be  filed  before  the  rising  of  the  Court  on 
that  day.' 

An  order  made  upon  a  special  petition  is  drawn  up,  passed,  and 
entered  in  the  usual  manner.^  At  the  time  it  is  bespoken  the 
original  petition,  and  counsel's  brief,  with  his  indorsement  of  the 
order  made,  and  any  decree,  order,  or  the  office  copy  of  any  cer- 
tificate on  which  the  petition  is  founded,  and  office  copies  of  any 
affidavits,  and  any  exhibits  or  other  evidence  used  at  the  hearing, 
must  be  left  with  the  Registrar ;  and  if  a  fund  in  Court  is  to  be 
dealt  with,  the  Accountant-General's  certificate  of  fund  must  also 
be  left.^ 

Before  the  order  is  passed,  the  original  petition  must  be  filed  in 
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1  Seton,  48. 

2  Ante,  p.  1249  et  seq. 

8  Reg.  Regul.  15  March,  1860,  r.  14. 
For  form  of  request,  see  Vol.  III. 

■*  See  ante,  p.  93;  Seton,  658.  For  form 
of  request,  see  Vol.  III. 

6  For  form  of  notice,  see  Vol.  III. 

6  Dunbar  v.  Boldero,  24  Jan.,  1818,  V. 


Order:  how 
drawn  up. 
Papers  to  be 
left  on  be- 
speaking 
order. 


Filing  peti- 
tion. 


C.  Leach,  2  Mad.  Pr.  2.1  ed.  581;  3.)  ed. 
767. 

7  Lord  Milltown  v.  Stuart,  8  Sim.  34. 
For  forms  of  affidavits  of  service,  see  Vol. 
III. 

8  See  ante,  p.  1008  et  seq.  For  forms  of 
orders  on  petition,  see  Seton,  34,  87. 

9  Reg.  Regul.  15  March,  1860,  rr.  16,  32. 


1610 


INTERLOCUTORY   APPLICATIONS    AND    ORDERS. 


Ch.  XXXV. 

§3. 


When  copy 
of  petition 
allowed  to  be 
filed  instead 
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not  inter- 
ested. 


tlie  Report  office,  and  a  note  thereof  made  on  the  order  by  the 
Clerk  of  Reports.^  Where  the  original  petition  had  been  lost, 
the  Court  allowed  the  copy  left  for  the  use  of  the  Judge  to  be 
filed  instead  of  the  original  petition ;  ^  and  where  a  petitioner,  whose 
petition  had  been  dismissed  with  costs,  refused  to  deliver  vip  the 
original  petition  in  order  that  it  might  be  filed,  leave  was  given  to 
the  respondents  to  file,  in  its  stead,  the  copy  of  the  petition  with 
which  they  had  been  served.^  The  petitioner  must  pay  the  costs 
of  such  an  application.^ 

A  petition  may,  by  leave  of  the  Court,  be  amended.  The 
amended  petition  does  not,  in  general,  require  to  be  reanswered ; ' 
and  the  amendments  may  state  fixcts  which  have  occurred  since 
the  presentation  of  the  petition  ®  (but  not  since  leave  to  amend  it 
was  given),''  or  introduce  the  names  of  new  co-petitioners.^  Leave 
to  amend  will  be  given,  on  the  ex  parte  application  of  counsel. 
No  formal  order  is  usually  drawn  up  ;  but  the  amendments  in  the 
original  petition  are  made,  or  authenticated,  by  the  secretary  of 
the  Lord  Chancellor,  or  of  the  Master  of  the  Rolls  as  the  case  may 
be,  on  production  to  him  of  counsel's  brief,  with  his  indorsement 
of  the  leave  to  amend,  and  containing  the  draft  amendments.  If 
necessary,  the  Registrar  in  Court  will  countersign  the  indorsement 
on  thebrief.^  Leave  to  amend  is  almost  of  course;  it  is  often 
given  at  the  hearing ;  ^°  and  has  even  been  given  after  the  order 
has  been  made.-^^  The  amendments  must  not,  however,  state  facts 
which  would  make  the  petition  and  order  inconsistent.  If  the 
statements,  proposed  to  be  introduced  by  amendment,  would  have 
that  effect,  a  new  petition  must  be  presented,  stating  such  facts, 
and  praying  that  the  order  may  be  varied.^'^ 

A  party  to  a  cause,  who  is  served  with  a  petition,  but  has  no 
interest  in  the  order  to  be  made,  will  not  be  allowed  his  costs  of 
appearing  at  the  hearing.^^     The  same  rule  has  also  been  applied 


1  Ord.  XXIIL  23. 

2  Smith  V.  Harwood,  1  Sm.  &  G.  137; 
Sanderson  v.  Walker,  1  M.  &  C.  359. 

8  Andrews  v.  Walton,  1  M.  &  C.  360; 
Rt  Devonshire,  32  Beav.  241. 

4  lUd. 

6  Robinson  v.  Harri!=on,  1  Drew.  307; 
Re.  Cartwright,  8  W.  R.  492,  V.  C.  W. ; 
Re  Medow,  10  Jur.  N.  S.  536;  12  W.  R. 
595,  V.  C.  K. ;  and  see  Maude  «.  Maude, 
6  DeG.  &  S.  418. 

6  Robinson  v.  Harrison,  vbi  sup.  ;  but 
see  Re  Keen,  7  W.  K.  577,  V.  C   K. 

^  Maude  v.  Maude,  and  Re  Cartwright, 
ubi  sup. 

8  Donbtfire  v.  Elwortliy,  15  Sim.  77;  9 
Jur.  1083. 

9  Seton,  36. 

10  PliittJJ.  Routh,3  Beav.  257,282;  Mat- 
son  V.  Swift,  8  Beav.  368,  379;  9  Jur.  521: 
Seton,  35. 


n  Hislop  V.  Wvkeham,  3  W.  R.  286, 
V.  C.  K.;  Re  Bnnnett,  1  Jur.  N.  S.  921, 
V.  C.  W.;  Re  Havelock  (No.  2),  14  W.  R. 
174,  V.  C.  W.;  cont?-a,  Re  Marrow,  C.  Sn 
P.  142,  146. 

12  Re  Keen,  7  W.  R.  577,  V.  C.  K. ;  but 
see  Re  Havelock,  11  Jur.  N.  S.  906;  14 
W.  R.  26,  V.  C.  W.,  where  a  supplemental 
order  was  made  on  the  petition.  But  sub- 
sequentlv  the  petition  was  amended  and  a 
new  order  made.  S.  C.  (No.  2),  14  W.  R. 
174,  V.  C.  W. 

13  Garey  v.  Whittingham,  T.  &  R.  405; 
Templemnn  v.  Warrington,  1  J.  &  VV. 
377,  n.;  Burton  v.  Latour,  18  Beav.  526; 
Dav  V.  Croft,  19  Beav.  518;  Hermnn  v. 
Dunbar,  23  Beav.  312;  Sidiiev  v.  Wilmer, 
31  Beav.  338;  contra,  BamfoVd  v.  Watts, 
2  Beav.  201;  Crawshay  r.  Thornton,  2 
M.  &  C.  24;  Bruce  v.  Kinlock,  11  Beav. 
432;    Rowley   v.   Adams,   16   Beav.   312; 
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to  petitions  presented  in  matters,^  but  it  would  seem  that,  in  such  Ch.  XXXV. 

a  case,  a  respondent  oug^it  to  be  allowed  his  costs :  as  otherwise  > ^ , 

he  would  have  no  opportunity  of  obtaining  the  costs  which  he 
must  incur  in  taking  advice  Avhether  he  ought  to  appear  on  the 
petition.^ 

A  person  who  unsuccessfully  opposes  a  petition  may  be  allowed  ^"^"J^^j^®^*^^ 
his  costs ;  ^  but  a  pei-son  who  appears  without  having  been  served,* 

or  who  is  served  in  consequence  of  an  unfounded  claim  which  he  ^Pt^o^j^se?. 

has  made,^  is  not  entitled  to  his  costs.  vice. 

When  a  person  is  about  to  present  a  petition,  he  shoxdd  consider  4PPj".^|^5ifr- 

whether  any  of  the  other  parties  interested  can  be  co-petitioners,  ested  parties 

instead  of  respondents ;  and,  if  so,  he    should    apply  to  them  to  peiulon" 
join  with  him  in  the  petition  :  otherwise,  he  may  be  ordered  to 
pay  the  costs  of  such  persons,  if  made  respondents.® 

Where   two   petitions  are  bona  fide   presented,  for   the  same  pg°fJ^,°g*for° 

object,  by  different  parties,  the  costs  of  both  will  be  allowed  ;  but  same  object: 

where  it  is  known  that  one  petition  has  been  presented,  the  costs  J^^^^.^ ' 
of  a  second  petition,  for  the  same  purpose,  will  not  be  allowed.'' 

Orders  made  upon  petition  may  be   discharged  or  varied  on  How  orders 

,  ,.        •        •  T  .1  n     J?-  1      -i.        on  petition 

motion,  where  the  apphcation  is  made  on  the  ground  oi  irregularity,  may  be  dis- 
Thus,  where  the  objection  to  the  petition,  and  the  order  made  ^ar[fd *^  "'^ 
thereupon,  was,  that  they  were  intituled  in  a  non-existing  cause, 
the  Court  discharged  the  order  on  motion.^  If,  however,  the  ap- 
plication is  made  on  the  merits,  it  must,  as  we  have  seen,  be  the 
subject  of  a  regular  rehearing  ;  ^  but  the  petition  of  appeal  is  con- 
sidered as  an  original  petition,  and  must,  therefore,  contain  all  the 

Strong  V.  Strong,  4  Jur.  N.  S.  943,  V.  C.  7  Re  Chaplin.  33  L.  J.  Ch.  183,  V.  C. 

S. ;  Henniker  V.  Chafy,  11  Jur.  N.  S.  919,  W.;  and  see  Re    British   &  Foreign  Gas 

M.  R.;  and  see  Eden  v.  Thompson,  2  H.  &  Co.,  11  Jur  N   S.  559;  18  W.  R.  649,  V. 

M.  6:  and  Morgan  &  Davev,  43.  C.  S.     In  Groverr.  Stilwell,  21  Beav.  1S2, 

1  Tee  Justices  of  Coventry,  19  Beav.  158;  the  M.  R.  said  that  it  was  liis  inflexible 
Re,  Hertford  Charities,  19  Beav.  518,  n.  rule,  on  petitions  for  tnm^fer  of  funds 
(c);  Re  Birch,  2  K.  &  J.  369;  and  see  standing  to  a  separate  account,  and  in 
Sidney  v.  Wilmer,  ubi  sup.  which  no  person  other  than  the  petitioner 

2  ^e  Third  Burnt  Tree  Building  Society,  was  interested,  to  allow  10/-  to  the  solicitor 
16  Sim.  296;  12. lur.  595;  Fx  parte  Qupen's  for  his  costs,  without  ta.xation.  The  Reg- 
Colle<re,  4  Jur.  N.  S.  19;  6  W.  R.  9,  V.  C.  istrars  have  his  Honor's  directions  to  insert 
S.;  72e  Burnell,  10  Jur.  N.  S.  289;  12  W.  that  sum  in  all  such  cases.  Seton,  94. 
R.  568,  V.  0.  K. ;  Eden  *.  Thompson,  ubi  For  a  bill  of  costs,  on  a  petition,  see  Mor- 
sup.  As  to  the  costs  of  application,  bv  gan  &  Davey,  490.  Costs  of  petition  pre- 
petition,  see  Seton,  dl  et  seq  ;  Morgan  &  pared,  but  not  presented,  allowed;  it 
Davev,  31  et  seq.  having  been  ascertained  that  another  pe- 

3  /;a;par^e  Stevens,  2  Phil   772,774.  tition    for   the    same    purpose    had    been 
*  Bennett  v.  Biddies,  10  Jur.  534,  V.  C.       presented.     Re  Saville,  14  W.  R.  603,  V. 

E.;  Ex  parte  Christ  Church,  9  W.  R.  474,  C.  W. 

V.  C.  S.  8  West  V.  Smith,  3  Beav.  306 ;  and  see 

6  Re  Shrewsbury  School,  1  M'N.  &  G.  Binsted  v.  Barefoot,   1  Dick.  112,  Bishop 

85;  Re  Parry,  12  Jur.  615,  V.  C.  E.  v.  Willis,  2  Ves.   S.   113;  Glutton  r.   I'ar- 

6  Melling  v.  Bird,  17  Jur.  155,  V.  C.  K.;  don,  T.  &  R.  301,  303;  Ostle  v.  Chri^tJMn, 

and  see  Havnes  v.  Barton,   1  Dr.  &  Sm.  ib.  324;  Eustwood  v.   Glenton,  2  M.  &  K. 

483;  7  Jur.  N.  S.  699;   Tie  Braye,  9  Jur.  N.  280;  Lees  v.   Nuttall,   ib.   284;    Barnard- 

S.  454;  11  W.  R.  333,  V.  C.  K.;  Re  Long,  iston  v.  Gibbon,  cited,  ib.  287. 

10  Jur   N.  S.  417,  V.  C.  K.;  Re  Nicholls,  9  Ante,  p.  1472. 
1  W.  N.  93;  14  W.  R.  475,  1  V.  C.  W. 


1012 


INTERLOCUTORY    APPLICATIONS    AND    ORDERS. 


Ch.  XXXV. 

§3. 

No  deposit, 
but  certifi- 
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stntenients  which  were  properly  inserted  in  the  former  petition.^ 
No  deposit  is  necessary ;  but  it  must  be  signed  and  certified  as 
jiroper  by  two  counsel,  as  in  the  case  of  a  petition  for  the  rehear- 
ing of  a  cause.^ 

Tlie  petition  is  presented  and  served,  in  the  same  manner  as 
an  original  petition ;  and  will  be  set  down  on  one  of  the  days 
ap]>ointed  for  the  hearing  of  appeal  petitions. 

The  rules  as  to  the  reception  of  new  evidence,  in  the  case  of 
appeals  from  orders  made  on  petition,  are  the  sanie  as  in  the  case 
of  appeals  from  orders  made  on  motion.^ 

1  Ante,  p.  1478;  Richards  v.  Platel,  C.  2  Seton,  1156. 

&  P.  79,  84.     For  forms  of  notice  of  ap-  3  Ante,  p    1488. 

peal  motion,  and  petition  of  appeal,  see 
Vol.  III. 


CHAPTER   XXXVI. 


INJUNCTIONS    AND    RESTRAINING    ORDERS. 


Section^  I.  —  Generally. 


A  WRIT  of  injunction  is  a  judicial  process,  whereby  a  })arty  is   Nature  of 
required  to  refrain  from  doing  a  particular  thing,  according  to  tlie   i"J»nction 
exigency  of  the  writ.^     The  process  is,  therefore,  rather  preventive 
than  restorative  :  though  it  is  not  confined  to  the  former  object.'^ 

Injunctions  are  either  provisional   or   perpetual.      Provisional 
injunctions  are  such  as  are  to  continue  until  a  certain  specified 


1  As  to  mandatory  injunctions,  see 
Knapp  V.  Douglas  Axe  Co.,  13  Allen,  1; 
Beadel  v.  Perrv.  L.  R.  3  Eq.  465:  Senior 
V.  Pawson,  L.'  R.  3  Eq.  330;  Atrorney- 
Genernl  v.  Mid-Kent  Railway  Co.  &  South 
Eastern  Railway  Co.,  L.  R.  3  Cli.  Ap.  100. 

2  As  to  injunctions  in  Equit}',  see  Adil. 
Cont.  1086;  Drewrv  on  Inj.;  Eden  on 
Inj.;  Jereniv  on  Eq.  307;  2  L.  C  Eq. 
504-537;  Seton,  867-961;  Story  Eq.  Jur. 
§§  861-959;  Winnipiseogee  Lake  Co.  v. 
Worster,  29  N.  H.  449;  Washington  Uni- 
versity V.  Green,  1  Md.  Ch.  Dec  97;  2 
Story  \\.  Jur.  §§  861,  863.  It  ^eeks  to 
prevent  a  meditated  wrong  more  often 
than  to  redress  an  injury  alre:idy  done. 
It  is  not  contined  to  cases  tailing  within 
the  exercise  of  the  coiicurrent  judisdiction 
of  the  Court;  but  it  equally  applies  to 
cases  helonging  to  its  exclusive  and  tn  its 
nuxiliar}'  jurisdiction.  2  Storj'  Eq.  .lur. 
§  862;  Jeremy  on  Eq.  Jur.  B.  3,  c.  2,  §  1, 
p.  308.  The  mo^t  common  sort  of  injunc- 
tions is  that,  which  operates  as  a  restraint 
upon  a  party  in  the  exercise  of  his  real  or 
supposed  rights;  and  this  is  sometimes 
called  the  remedial  writ  of  injuncti  n. 
The  other  sort,  commanding  an  act  to  be 
done,  is  sometimes  called  the  judicial 
writ,  because  it  issues  after  a  decree,  and 
is  in  the  nature  of  an  execution  to  enforce 
the  same;  as,  lor  instance,  it  may  contain 
a  direction  to  the  party  defendant  to  yield 
up,  or  to  quiet,  or  to  continue,  the  posses- 
sion of  the  land,  or  other  property,  wliich 
constitutes  the  subject-matter  of  the  de- 
cree in  favor  of  the  otiier  party.  2  Story 
Eq.  Jur.  §  861;  Eden  on  Injunct.  Ch  1 
(2d  Am.  eil.),  9-13;  see  Knapp  v.  Douglas 
Axe  Co  ,  13  .Vllen,  1.  An  injunction  is  a 
secondary   process  (except  it   be  for  the 


prevention  of  torts,  or  in  cases  affected  by 
statute),  and  must  be  asked  in  aid  of  some 
primarv  equity,  which  must  be  disclosed 
in  tiie  sime  bill  that  prays  for  the  injunc- 
tion. Washington  v.  Emery,  4  Jones  Eq. 
(N.  C.)  29;  Patterson  r.  Miller,  4  .Jones  Eq. 
(N.  C  )  451  Where  there  is  no  equity  in 
the  bill  there  can  be  no  injunction.  Smith 
V.  Lard,  28  Geo.  425.  The  interdicts  of  the 
Roman  law,  whicii  much  res<^mblid  the 
injunctions  of  our  own  lavv,  were,  (1.) 
Prohibitory,  which  prohibited  something 
being  done.  (2.)  Restoratory,  wliich  com- 
manded something  to  he  restored.  (3.) 
Exhibitory,  which  commanded  some  per- 
son or  thing  to  be  exliibitfd.  Lord  Mac- 
kenzie, Roman  Law(ed.  1862),  310  >'i  sei/.  ; 
1  Kaufmann's  Mackeldey,  211  et  seq.  In 
Stone  ».  Hobart,  8  Pick.  464,  466,  the 
Court  in  Massachusetts  say,  "  We  have  no 
power  in  Chancery,  excent  by  statute; 
and  tiie  general  authority  to  issue  injunc- 
tions has  not  been  given.  The  exerci-^e  of 
sucli  a  power  exists  only  when  the  sub- 
ject-matter falls  within  the  jurisdiction 
granted  by  the  legislature."  "  Injunctions 
against  proceedinffs  at  Law  are  within  the 
general  jurisdiction  of  Chancery,  whch  we 
are  not  authorized  to  assume."  But  the 
powers  of  the  Court  are  ver}'  much  eu- 
larged  under  the  General  Statutes,  and 
applications  to  restrain  procedings  at  I-aw 
in  proper  cases  would  now  be  entertained, 
the  authoritj-  being  clear  and  indisputable. 
See  At'as  Bank  v.  Nahant  Bank,  23  Tick. 
480,492;  Deshon  V.  Foster,  4  Alien,  545, 
550.  In  New  Hampshire,  writs  of  injunc- 
tion mav  be  granted  whenever  the  samo 
shall  be  necessary  to  prev<  nt  injustice. 
WasQii  V.  Sanborn,  45  N.  H.  171. 
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unless  prayed 
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except  at  the 
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or  after  de- 
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tioned ; 


or  protect  the 
property. 
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actions  at 
Law  by  cred- 
itors, after 
admin  istrar 
tion  decree. 


period :  such  as,  the  coming  in  of  the  defendant's  answer ;  or  the 
hearing  of  the  cause.^  Perpetual  injunctions  are  such  as  form 
part  of  the  decree  made  at  the  hearing,  upon  the  merits,  whereby 
the  defendant  is  perpetually  enjoined  from  the  assertion  of  a  right, 
or  perpetually  restrained  from  the  commission  of  an  act  which 
would  be  contrary  to  equity  and  good  conscience. 

As  a  general  rule,  an  injunction  or  restraining  order  will  not  be 
granted  before  decree,  unless  prayed  for  by  the  bill.'^  At  the  hear- 
ing, how^ever,  the  Court  will,  where  it  is  necessary  for  the  purposes 
of  complete  justice,  direct  an  injunction  to  issue:  although  it  has 
not  been  prayed  by  the  bill ;  *  and  where  the  Court,  having  full 
cognizance  of  the  matter,  has,  by  its  decree,  taken  it  into  its  own 
hands,  it  will,  on  the  application  of  the  defendant,*  as  well  as  the 
plaintiff,  interfere,  by  its  injunction  or  restraining  order,  to  prevent 
its  decision  from  being  questioned  in  another  Court ;  ^  or  to  re- 
strain the  bringing  of  actions  inconsistent  with  the  spirit  of  the 
decree  :  although  no  injunction  has  been  prayed  by  the  bill.®  The 
Court  will  also,  under  similar  circumstances,  interfere,  to  prevent 
injury  to  the  property,  either  by  the  parties  Htigant  or  others. 
Thus,  if,  after  a  decree  to  account  in  a  foreclosure  suit,  the  mort- 
gagor attempts  to  cut  timber,  the  Court  will  enjoin  him,  although 
there  is  no  injunction  prayed  by  the  bill.'^ 

Upon  the  same  principle,  if  there  has  been  a  decree  for  the  ad- 
ministration of  assets,  the  Court  will  restrain  a  creditor,  who  is 
not  a  party  to  the  suit,  from  proceeding  at  Law  against  the  testa- 


1  Formerly,  provisional  injunctions  were 
divided  into"  common  and  special  injunc- 
tions; but  this  distinction  bus  now  been 
abolished.  15  &  16  Vic.  c  86,  §  58;  Ord. 
XXV.;  see  Senior  v.  Pritchard,  16  Beav. 
473;  Lovell  i'.  Gallowav,  17  Beav.  1; 
Magnay  t'.  Mines  Royal  "Co..  3  Dr.  130. 
Injunctions  cannot  be  granted  in  the  Courts 
of  the  United  States  without  notice,  and 
hence  all  of  them  in  those  Courts  are 
specinl.  Penny  v.  Parker,  1  Wood.  & 
M.  280;  see  1  Hoff.  Ch.  Pr.  78;  1  Smith 
Ch.  Pr.  (2d  Am.  ed.)  591  note  (rt)  ; 
Elmslie  V.  Delaware  &  Schuvlkill  Canal 
Co.,  4  Whart.  424;  Poor  v'  Carlton,  3 
Sumner,  73,  74;  Hall  v.  M'Pherson,  3 
Blanfl,  529. 

By  the  5,5th  Equity  Rule  of  the  United 
States  Courts,  whenever  an  injunction  is 
asked  for  by  the  bill  to  stay  proceedings  at 
Law,  if  the'ilefemlant  ilo  not  enter  his  ap- 
pearance and  plead,  demur,  or  answer  to 
the  same  witliin  the  time  prescribed  there- 
for bv  these  rules,  the  pbiintiff  shall  be 
entitled  as  of  course,  upon  motion  without 
notice,  to  such  injunction.  But  special 
injunctions  shall  be  grantable  only  upon 
due  notice  to  the  other  party  by  the  Court 
in  term,  or  bv  a  Judge  thereof  in  vacati-m, 
after  a  hearing,  which  may  be  ex  parte,  if 
the  adverse  party  does  not  appear  at  the 


time  and  place  ordered.  In  every  case, 
where  an  injunction,  either  the  common 
injunction,  or  a  special  injunction,  is 
awarded  in  vacation.it  shall,  unless  previ- 
ously dissolved  by  the  Judge  granting  the 
same,  continue  until  the  next  term  of 
the  Court,  or  until  it  is  dissolved  by  some 
other  order  of  the  Court.  See  Penny  v. 
Parker,  in  note  above. 

2  Ld.  Red.  46,  n.  (z);  Savon^  «.  Dj-er. 
Amb.  70;  Wright  r.  Atkvns,  1  V.  &  B. 
313,314;  Wood  v.  Beidell,  3  Sim.  273. 
For  forms  of  praver.  see  Vol.  III. 

3  Blomfield  r.'Eyre.  8  Beav.  250,  259; 
9  Jur.  717;  Revneil  v.  Sprve,  1  De  G.,  M. 
&  G.  660,  690. ' 

•*  Wedderburn  v.  Wedderburn,  2  Beav. 
208,  213;  4  Jur.  66;  4  M.  &  C.  585,  593, 
596;  Booth  v.  Levcester,  1  Keen,  579. 

5  Walker  v.  Micklethwait,  1  Dr.  &  Sm. 
49. 

6  Grand  Junction  Canal  Company  v. 
Dimes,  17  Sim.  38;  13  Jur.  779;  see 
Matter  of  Hemiup,  2  Paige,  319. 

7  Wright  V.  Atkvns,  1  V.  &  B.  313, 
314;  Goodman  v.  Kine,  8  Beav.  379;  Cas- 
amajor  I'.  Strode,  1  S.  &  S.  381;  and  see 
Walton  r  Johnson,  15  Sim.  352;  12  Jur. 
299;  King  v.  Smith,  2  Hare,  239,242;  7 
Jur.  694. 
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tor's  or  intestate's  estate,  for  his  debt.^  This  it  docs,  because  it 
considers  that  the  decree  which  it  has  made  is  in  the  nature  of  a 
judgment  for  all  the  creditors  ;  and  having  taken  the  fund  into  its 
own  hands,  it  will  administer  it  equitably,  and  not  permit  the  ex- 
ecutor to  be  pursued  at  Law.'-^  This  practice  of  restraining  a  cred- 
itor, although  no  injunction  has  been  prayed  in  terms  against  him, 
may  be  followed,  where  the  creditor  is  suing  in  a  foreign  Court,^  if 
he  has  adopted  the  pi-oceedings  here,  or  a  veiy  strong  case  can  be 
made  out,  showing  the  inexpediency  of  jiermitting  him  to  continue 
the  proceedings  in  the  foreign  Court.^ 

The  action  will  be  restrained  on  the  application  of  the  heir ;  ^ 
of  another  creditor ; "  of  a  common  legatee  ;  or  even,  as  it  seems, 
of  a  residuary  legatee,''  as  well  as  the  legal  personal  representative. 

There  is  no  instance,  however,  in  which  a  creditor  at  Law  lias 
ever  been  stopped,  unless  there  was  a  decree  giving  him  an  abso- 
lute and  unconditional  right  to  come  in  and  prove  his  debt  at 
once :  for,  until  there  is  such  a  decree,  the  creditor  ought  not  to 
be  deprived  of  the  benefit  of  a  prior  judgment.^  But  when  the 
decree  has  been  made,  it  must  be  preferred,  if  it  precedes  the 
judgment  in  point  of  time:  ^  although  a  creditor,  who  has  obtained 
his  judgment  previously  to  the  decree,  will  not  be  restrained  from 
issuing  execution  ;  ^°  nor  fi'om  obtaining  the  benefit  of  his  judgment, 
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1  'I'hompson  v.  Brown,  4  John.  Ch.  642; 
see  Benson  v.  Leroy,  4  John.  Ch.  651 ;  Up- 
dike V.  Doyle,  7  K.  t.  460,  461.  For  a  collec- 
tion of  cases  as  to  staying  proceedings  at 
Liiw  by  a  creditor,  after  decree,  with  forms 
of  orders,  see  Seton,  8S2-887;  and  as  to 
staj'ing  concurrent  suits  after  decree,  see  ib. 
887-890;  and  ante,  p.  797  et  seq.  By  the 
28  &  29  Vic.  c.  99,  §  1,  the  County  Courts 
have  and  may  exercise  sili  the  power  and 
authority  of  the  High  Court  of  Chancery 
in  all  proceedings  for  orders  for  stay  of 
proceedings  at  Law  to  recover  any  debt 
provable  under  a  decree  for  the  adminis- 
tration of  an  esiate  made  by  tbe  Court  to 
which  the  application  for  the  order  to  stay 
proceedings  is  made.  See  j^ost,  Cliap. 
XLV.,  Statutory  Jurisdiction  ;  and  County 
Court  Order,  l' Oct.,  1865;  11  Jur.  N.  S. 
Pt.  II.  369;  Pollnck  &  Nicol,  Sup.  22. 

^  Miirtin  v.  Martin,  1  Ves.  S.  211,  214; 
Morrice  v.  B.tnk  of  Enijland,  C:i.  t.  1  alb. 
217,  226;  3  P.  Wms.  401,  n.  (F);  3  Swanst. 
573;  S.  C.  nom.  Bank  of  England  v. 
Morice,  2  Bro.  P.  C.  ed.  Toml.  405;  Pax- 
ton  V.  Doughis,  8  Ves.  520 ;  Perry  v.  Phe- 
lip:-,  10  Ves.  34,  40,  41;  Clarke  v.  Earl  of 
OniTinde,  .lac.  122;  Jackson  v.  Leaf,  1 
J.  &  W.  229,  231,  232,  n.  (6);  Drewry  v. 
ThacUer,  3  Swanst.  541,  542,  n.;  Lee  v. 
Park,  1  Keen,  714,  719;  Macrae  v.  Smith, 
2  K.  &  J.  411,  412;  Hazen  v.  Durling,  1 
Green  Ch.  138;  Updike?;.  Doyle,  7  K.  I. 
446,  46U,  461. 

3  tiraham  v.  Maxwell,  1  M'N.  &  G.  71; 
13  Jur.  217;    and  see  Pennell  v.  Uoy,  3 


On  whose  ap- 
plication. 


Not  before 
decree,  under 
which  credit- 
or can  prove 
his  debt  at 


De  G.,  M.  &  G.  126;  17  Jur.  247;  Dehon 
V.  Foster,  4  Allen,  545;  S.  C,  7  Allen,  57; 
Mackintosh-  v.  Ogilvie,  3  Swanst.  365, 
note;  Mas^ie  v.  Watts,  6  Crunch,  158; 
Brip-gs  V.  French,  1  Sumner,  504;  Dobson 
V.  I'earce,  4  Duer,  142;' S.  C.,  2  Kernan, 
156. 

•*  Carron  Company  v.  Maclaren,  5  H. 
L  Ca.  416,  reversing  S.  C.  nom.  Maclaren 
V.  Stainton,  16  Beav.  279;  and  see  S.  C.,2 
Jur.  N.  S.  49,  L.  C.  &  L.  JJ.;  and  21 
Beav.  152;  Jie  Brett,  Revnolds  v.  Lewis, 
8  W.  K.  272,  V.  C.  S.;  Dehon  v.  Foster, 
ubi  supra. 

5  Martin  v.  Martin,  ubi  sup. ;  Rouse  v. 
Jones,  1   Phil.  462. 

*>  Dyer  v.  Kearsley,  2  Mer.  482;  Earl  of 
Portariington  v.  Damer,  2  Phil.  262,  265. 

^  Brooks  V.  Reynolds,  1  Bro.  C  C.  183; 
and  see  Clarke  i'.  Earl  of  Ormonde,  Jac. 
122. 

s  Rush  V.  Higgs,  4  Ves.  638,  643;  and 
see  Perry  v.  Plielips,  10  Ves.  34;  Rankin 
V.  Harwood,  2  Phil  22;  S.  C.  no7n.  Ranken 
V.  Harwood,  5  Hare,  215;  10  .Inr   794. 

a  Largan  v.  Bowen,  1  Sch.  &  Lef.  296, 
299;  Lee  t.  Park,  1  Keen,  714,  724;  and 
see  Green  v.  Pledger,  3  Hare,  165;  Whit- 
aker  i;.  Wright,  2  Hare,  310;  Parker  v. 
Ringham,  33  Beav.  535. 

10  Lee  V.  Park,  ubi  sup. ;  Vincent  v.  God- 
son, 3  De  G.  &  S.  717,  726;  Ranken  v. 
Harwood,  ubi  sup.;  .Marriage  v.  Skiggs, 
Re  Skiggs,  4  De  G.  &  J.  4;  5  Jur.  N.  S. 
325;  and  see  Horn  v.  Kilkenny  Railway 
Company,  1  K.  &  J.  399. 
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AVhen  Court 
will  not  in- 
tert'ei'c  to 
protect  an 
executor 
sued  at  Law. 


Effect  of  exec- 
utor allowing 
judgment  to 
go  by  default. 


Action  re- 
strained, after 
order  on 
admiuistra- 
tion  .sum- 
mons, or 
under  Sir 
George  Tur- 
ner's Act. 


by  means  of  a  garnishee  order,  under  the  17  &  18  Vic.  c.  125, 
§  61.1 

The  action  will  be  restrained,  although  the  executor,  or  heir, 
may  have  pleaded  ple?ie  administravit^-  or  rie^is  per  descent ;  ^  but 
the  Court  only  interferes  to  give  effect  to  its  own  decree,  by  re- 
straining proceedings  against  the  assets,^  and  protecting  the  per- 
sons who  have  acted  in  accordance  therewith ;  ^  it  will  not  interfere 
to  pi-otect  an  executor  from  any  liability  to  which  he  may  have, 
personally,  subjected  himself:  therefore,  if  he  has  put  in  such  a 
plea  at  Law  as  will  entitle  the  ci-editor  to  a  judgment  de  bonis 
iwopriis^  or  to  a  judgment  de  bonis  testatoris,  et,  si  non,  de  bonis 
propriis,  the  execution  of  it  will  not  be  restrained.^  What  will 
amount  to  such  a  plea  is  not  easily  to  be  gathered  from  the  cases ; 
but  it  appears  that  all  pleas,  except  a  general  issue,  or  ^:)?ene  ad- 
nrinistravit,  would  be  considered  to  have  that  effect.'^ 

Where  an  heir  pleaded  a  false  plea,  execution  was  restrained 
against  the  assets,  but  not  against  him  j)ersonally.* 

In  one  case,  where  the  executors  had  suffered  judgment  to  go  by 
default.  Lord  Eldon  granted  an  injunction  :  considering  that  an 
executor's  suffering  judgment  to  go  by  default  was  no  more  than 
saying  that  he  was  ready  to  do  whatever  a  Court  of  Law  or  Equity 
might  think  proper.^  But  on  another  occasion,  his  Lordship  inti- 
mated, that  it  is  the  duty  of  executors  to  apply  at  once  for  an 
injunction :  for  he  took  it  to  be  clear,  that  if,  after  a  decree  to 
account,  the  executors  should  let  judgment  go  by  default,  or 
should  permit  the  creditor  to  proceed  at  Law,  they  would  be 
responsible :  they  might  indeed  be  allowed  to  stand  in  the  place 
of  those  creditors  against  the  estate,  but  they  could  not  do  more.^" 

The  ])Ower  of  restraining  a  creditor  will  also  be  exercised,  where 
an  administration  order  has  been  made,  in  a  suit  commenced  by 
summons;  "  or  where  an  order  has  been  made,  directing  an  account 
to  be  taken  of  the  debts  and  liabilities  of  a  deceased  person ;  ^^  but 
not  after  an  order  directing  preliminary  accounts  and  inquiries.^^ 


1  Re  Roberts,  Fowler  v  Roberts,  2  Giff. 
226;  6  Jur.  N.  S-  11S9.  As  to  attachment 
of  debls  and  garnishee  orders,  see  Chitty's 
Arch.  699  et  seq. 

2  Vernon  v.  Thellusscn,  1  Fhil.  466; 
Kirby  r    hart'.n.  8  Beav.  45,  48. 

3  Rouse  V.  .Tones,  1  I'liil.  462,  464 

*  Kent  V.  I'ickeriiig,  5  Sini.  569;  Buries 
f.  Popplewell,  10  Sim.  3^3 

5  As  ti>  the  protect i(jn  affori'ed  to  exec- 
utors, see  ontr,  p.  1207. 

6  Terreuest  r  Featheib}',  2  IVIer.  4fc0; 
Clarke  v.  1  arl  of  Ormonde,  ubi  stip.  ;  Lor.l 
V.  Wirmleighton,  Jac  148;  I'ricetv  Kvan>, 
4  Sim.  514;  Kent  v.  I'icUcring,  nbi  sup. ; 
but  see  Ratcbffe  v.  Winch,  16  Beav.  576; 
17  Jur.  586. 

7  Lee  I'.  Park,   ubi  sup.     For  circum- 


stances under  which  action  was  allowed 
to  proceed  but  execution  staved,  see  Ilob- 
scn  V.  Bagnall,  1  W.  N.  47,  "AI   R. 

8  Price  V.  Evans,  4  Sim.  514.  As  to 
proceedings  at  Law  against  executors  iind 
administrators,  see  Chitty's  Arch.  1216 
ei  syq. ;  Trow. f,  2'-5  tt  seq. 

9  Dyer  v.  Ke:.r>ley,  2  Mer.  482. 

1"  Claike  V.  Earl  of  Ormonde,  Jac.  108, 
122. 

11  RMtcliffe  V.  "Winch,  16  Benv.  576;  17 
Jur.  5^6;  Gardner  t\  Garrett.  20  Beav.  46t>; 
Rt  Biooker,  Bioiikcr  r.  Brooker,  .3  Sui.  & 
G.  475;  .3  Jur.  N.  S.  381. 

1.2  13  &  14  Vic.  c.  35,  §  24;  see  23  &  24 
Vic   c.  38,  §  14. 

'3  Teague  v.  Richards,  11  Sim.  46;  ante, 
p.  992. 
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As  the  practice  of  granting  restraining  orders  of  this  description 
might  be  liable  to  much  abuse,  by  a  friendly  creditor  filing  a  bill 
and  obtaining  a  deci-ee,  it  has  been  laid  down  as  a  rule,  that  an 
order  to  restrain  a  creditor  from  proceeding  at  Law,  after  a  decree, 
will  not  be  granted  without  an  admission  of  assets  from  the  execu- 
tor, or  an  affidavit  from  him  as  to  what  assets  he  has  in  his  hands.^ 
Tliis  rule  however,  does  not  apply,  where  the  balance  in  the  exec- 
utor's hands  has  been  stated  in  his  answer ;  ^  nor  where  the  suit 
has  been  instituted  by  a  legatee.^ 

The  creditor  is,  unless  his  claim  is  unfounded,^  entitled  to  liis 
costs  in  the  action,,  up  to  the  time  when  he  first  had  notice  of  the 
decree ;  but  not  to  his  costs  subsequently  incurred.^  He  will  also 
be  allowed  his  costs  of  the  application,  unless  his  conduct  has  dis- 
entitled him  thereto.^  If  assets  are  admitted,  the  creditor's  costs 
are  directed  to  be  paid  to  him  at  once.  If  assets  are  not  admitted, 
leave  is  given  to  add  his  costs  to  his  claim ;  and  to  prove  for  the  same 
in  the  suit.''  If  assets  are  admitted,  but  the  debt  is  disputed,  the 
creditor's  costs  will  be  directed  to  be  paid  immediately  on  his 
establishing  his  claim.* 

If  the  application  is  made  after  the  account  of  debts  has  been 
taken,  an  inquiry  as  to  the  amount  of  the  creditor's  claim  will,  if 
necessary,  be  directed.^ 

An  application  to  restrain  a  creditor  from  proceeding  at  Law  is 
made  by  motion,  of  which  notice  must  be  given  to  hira.^°  Separate 
notices  must  be  served  on  each  creditor,  suing  separately.-*^ 

Under  the  present  practice,  the  creditor's  further  proceedings  in 
the  matter  are  restrained  by  the  order  itself;  and  it  is  not  usual  to 
direct  an  injunction  to  issue  for  that  purpose. ^"^ 

An  injunction  may  also  be  granted,  without  a  bill  being  filed  for 
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Admission  or 
evidence  of 
assets  must 
be  shown. 


Costs  of  cred- 
itor, where 
restrained. 


Payment 
thereof. 


1  Paxton  V.  Doiii^las,  8  Ves.  520; 
Cleverly  v.  Cleveil}',  cited  ib.  521;  Gilpin 
V.  Lady  Southampton,  18  Ves.  469;  Drew- 
ry  I'.  'I'hacker,  3  Swan-t.  546;  Clarke  v. 
Earl  of  Ormou'le,  vbi  snp.  ;  Veviion  v. 
Tliellussiin,  1  Plnl.466;  Bookless u.  Crum- 
maik,  C.  P.  Ciiop.  125;  Lailbioki-  v. 
Sloarie,  3  De  G.  &  S.  2Ltl,  292;  Lawton 
V.  i.awton,  8  AV.  R.  458,  M.  R. ;  Seton, 
887. 

2  Giliiin  V.  Lad}'-  Southampton,  ubl 
sup. 

^  RiitclifFe  V.  Wiiicii,  ubi  sup. 

•»  Kinjj;  v.  King.  12  W.  R.  1095,  M.  R. ; 
34  Beav.  10. 

5  I'axton  V.  Douglas,  8  Yes.  520; 
Jackson  v.  Leaf,  1  .J.  &  VV.  229,  231,  233; 
Curre  v.  Bowyer,  3  Mad.  456;  Jones  v. 
Bruin,  2  Y.  &  C.  C.  C.  170;  Sharmd  v. 
Wintield,  1  Jur.  N.  S.  1154,  V.  C.  K.; 
see  Seton,  8S4. 

G  Jones  V.  Jr.nes,  5  Sim.  678;  Graham 
V.  Maxwell,  1  M'N.  &  G.  71.  73;  Cole  i'. 
Burgess,  Kay  Ap.  1 ;  Seton,  883 ;  and  see 


Gardner  v.  GnrrPtt,20  Beav.  4C9;  Luwton 
V.  Layton,  8  W.  U   458,  JL  K. 

"^  West  r.  Swinburne.  14  Jur.  360,  Y. 
C.  K.  B.;  Cole  r.  Burgess,  ubi  sup.; 
Davey  r.  Ple~tow,  14  Jur.  '388,  V.  C.  v\  . ; 
Canliam  v.  Neaie,  26  Beav.  266.  See  form 
of  order,  in  Se'on,  882. 

8  K'uMi  r.  King,  10  Jnr.  N.  S.  762;  12 
W.  R.  1095,  M.  R.;  34  Beav.  lO :  :ii  d  see 
D.'ivey  V.  Plestow.  ubi  stip.  ;  see  also  .Mor- 
gan &  Dave\ ,  129  ct  seq. 

9  Sutton  V.  Mashiter,  2  Sim.  513. 

1"  Where  tlie  proceeling  is  under  13  & 
14  Yic.  c.  35,  and  23  &  24  Vie.  c.  38,  §  14, 
the  applicatiiin,  pending  tiie  account.  m:i}' 
also  Ue  made  by  summons.  For  t'orrns 
of  notice  of  motion  and  summons,  see 
Yol.  TIL 

11  Moseley  v.  Moseley,  9  W.  K.  531,  Y. 
C.  S. 

1"^  Seton,  883;  and  see  form  of  order,  ib. 
882;  Briiith white's  Pr.  229;  see  al>o  15  & 
16  Yic.  c.  76,  §  226. 
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After  decree. 


Injunction 
not  usually 
issued. 


Injunction 
not  ordinarily 
granted  to  a 
defendant 
before  decree. 

Restraining 
action  arising 
out  of  decree ; 
or  of  process 
of  contempt 
improperly 
issued. 


General  rule: 
bill  must  be 
filed,  praying 
an  injunction. 


that  express  purpose,  where  a  plaintiff  is  proceeding  against  the 
defendant  both  in  the  Court  of  Chancery  and  in  another  Court, 
at  the  same  time  and  for  the  same  matter.  In  such  cases,  as  we 
have  seen,^  the  defendant  has  a  right  to  call  upon  the  plaintiff  to 
elect  in  which  Court  he  will  proceed ;  and  then,  if  the  plaintiff" 
elects  to  proceed  in  Chancery,  the  Court  Avill  interfere,  by  injunc- 
tion, to  restrain  him  from  further  proceeding  in  the  other  Court."^ 
This  remedy  apjjlies  only  where  the  plaintiff  has  not  proceeded  to 
a  decree.  After  decree,  the  benefit  of  the  order  to  elect  is  lost: 
because  the  plaintiff  has  already  made  his  election,  and  the  decree 
has  decided  the  question  between  the  parties.  Under  special  cir- 
cumstances, however,  the  plaintiff  will  be  permitted  to  sue  the 
defendant,  both  under  the  decree,  and  in  the  other  Court ;  but 
the  plaintiff  ought,  before  taking  such  steps,  to  apply  for  leave  to 
the  Court ;  and  if  he  proceeds  without  such  leave,  the  Court  will 
restrain  him,  upon  the  application  of  the  defendant.^  It  is  not  now 
usual  to  issue  the  injunction :  service  of  the  order  to  elect  being 
sufficient ;  *  but,  if  required,  the  injunction  will  be  issued,  on  pro- 
duction of  an  ofiice  copy  of  the  election.^ 

Except  in  the  cases  above  pointed  out,  an  injunction  will  be 
granted  on  the  application  of  a  defendant,  before  decree,  only  under 
very  special  circumstances.^ 

Another  class  of  cases  in  which  an  injunction  may  be  obtained, 
without  a  bill  being  filed  for  that  purpose,  has  been  already  pointed 
out  as  proceeding  from  jealousy  entertained  by  the  Court  of  any 
interference  with  its  process  by  another  tribunal :  for  which  reason, 
the  Court  will  protect  persons  who  have  acted  under  its  decree 
from  actions  brought  against  them  for  so  doing ;  and  will  even 
issue  its  injunction  to  restrain  a  person  fi-om  proceeding  in  an 
action  at  Law,  to  recover  damages  for  false  imprisonment  under 
process  of  contempt  improperly  issued.'' 

With  the  exceptions  above  enumerated,  the  rule  is,  that,  before 
the  Court  will  issue  an  injunction,  a  bill  must  be  filed :  ^  of  which 
bill  a  prayer  for  an  injunction  must  form  a  part;^  and  the  injunc- 


1  Ante,  p.  815  et  seq. ;  Seton,  947. 

2  Rogers  v.  Vosburgh,  4  John.  Ch.  84. 

3  Wedderburn  v.  \\  edderburn,  2  Beav. 
208,  213;  4  .Tur.  66;  ante,  p.  815;  Phelps 
V.  Protliero,  7  De  G.,  M.  &  G.  722,  734;  2 
Jur.  N.  S.  173. 

4  Braithwaite's  Pri  229. 

5  f»ee  .Seton,  950 ;  and  see  15  &  16  Vic. 
c.  76,  §  226. 

6  Kussell  V.  London,  Chatham,  and 
Dover  Railway  ('ompany,  4  Giti'.  403;  S. 
C.  nom.  Norman  Scott  Russell  v.  London, 
Chatham,  and  Dover  Railway  Company, 
9  Jur.  N.  S.  1007;  Edgcumbe  v.  Car- 
penter, 1  Beav.  171. 


T  Ante,  p.  511;  Frowd  u.  Lawrence,  1  J. 
&  W.  655. 

8  By  (ienl.  Stat.  Vt.  c.  29,  §  55,  it  is 
enacted  that  "  no  injunction  shall  be 
issued  in  any  ca^^e  until  the  bill  shall  liave 
been  filed."'  See  Howe  v.  Willard,  40 
Vt.  654;  see  also  Peck  v.  Crane,  25  Vt. 
146. 

•J  Ante,Y>.  388;  Del.  &  Rar.  Canal,  &c., 
and  A.  R.  &  T.  Co.  v.  Rar.  &  Del.  Bav  R. 
Co.,  1  C.  E.  Green  (N.  J.),  379,  -380; 
Walker  v.  Devereaux,  4  Paige,  229;  Story 
Eq.  PI.  §  41,  and  note  42.  1  he  bill  or 
petition  asking  lor  an  injunction  must  be 
sworn  to.     Where  the  facts  on  which  the 
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tion  must  be  founded  on  the  case  alleged  by  the  bill.^  We  have 
already  seen,  that  where  the  bill  prays  a  writ  of  injunction,  a  writ- 
ten bill  may  be  filed,  and  a  written  coj^y  served,  on  an  undertaking 
to  file  a  printed  copy.^ 

The  various  cases  in  which  this  Court  will  interfere,  by  injunc- 
tion, are  almost  as  numerous  as  the  matters  which  fall  within  its 
equitable  jurisdiction:  for,  whenever  a  plaintifi"  is  entitled  to  equi- 
table relief,^  if  that  relief  consists  in  restraining  the  commission  or 
continuance  of  some  act  of  the  defendant,  the  Court  will  enjoin 
him,  by  means  of  this  prohibitory  writ,*  or  by  an  order  in  the 
nature  of  it.^ 

In  investigating  the  subject,  it  will  be  most  convenient  to  con- 
sider, in  the  first  place,  the  cases  in  which  an  injunction  will  not  be 
granted.® 


Ch.  XXXVI. 

§1- 


Written  bill 
may  be  filcrt 
and  served,  in 
injunction 
cases. 

Where  the 
Court  will 
restrain  the 
commissioa 
or  continu- 
ance of 
wrongful  acts. 

Cases  in 
which  an 
injunction 
will  not  be 
granted : 


injunction  is  asked  are  not  within  the  per- 
sonal knowledge  of  the  plaintiff,  he  should 
state  tlie  t;icts  on  his  own  information 
and  belief,  and  annex  the  affidavits  of  the 
persm  from  whom  he  obtained  the  infor- 
mation, or  some  other  person  who  can 
swear  to  the  truth  of  the  material  allega- 
tions in  the  bill.  Campbell  v.  Morrison, 
7  Pai^e,  157;  Bogert  v.  Haight,  9  Paige, 
30-5;  Bank  of  Orleans  v.  Skmuer,  9  l^aige, 
305;  Perkins  v.  Collin*,  2  Ureen  Ch.  4«2; 
see  Hamersley  v.  Wyckoff,  8  Paige,  72; 
Youngblood  v.  Schamp,  2  McCarter  (N. 
J.),  4:2;  ante,  394,  note;  Holdredge  v. 
Gwynne,  3  C.  E.  Green,  26. 

1  Cresy  V.  Beavan,  13  bim.  99;  Hertz 
V.  Union  Bank  of  London,  1  Jur.  N.  S. 
127,  V.  C.  S. ;  Burdett  v.  Hav,  9  Jur.  N. 
S  1260;  12  W.  K.  61,  L."C.  It  is  a 
general  rule  that  an  injunction  will  not  be 
giaa;ed  against  persons  who  are  not  par- 
ties to  the  suit.  Fellows  v.  Fellows,  4 
John.  Ch.  25 ;  Waller  v.  Harris,  7  Paige, 
167;  Dawson  v.  Princeps,  2  Anst.  521; 
Gadd  V.  Worrall,  2  Anst.  555 ;  Iveson  v. 
Harris,  7  Ves.  256,257;  Schalk  v.  Schmidt, 
1  McCarter  (N.  J.),  268;  Inchiquin  v. 
French,  Amb.  34. 

The  exceptions  to  this  general  rule  con- 
sist either  of  cases  wliere  the  party  en- 
joined is  the  mere  solicitor,  or  agent,  or 
tenant  of  a  party  to  the  suit,  having  no 
rights  involved  in  the  controversy,  or 
where  the  right  has  been  already  deter- 
mined. Schalk  V.  Schmidt,  supra ;  Chol- 
mondeley  v.  Clinton,  19  Ves.  261;  At- 
torney-General V.  Ancaster,  1  Uick.  68; 
Mogg  V.  Mogg,  1  Dick.  670;  Casamajor 
V.  btrode,  1  b.  &  S.  381.  A  party  whose 
riglits  are  acquired  pendente  lite  maj-  be 
bound  by  the  decree,  but  it  does  not  follow 
that  he  will  be  enjoined  before  decree 
without  an  opportunity  of  being  heard. 
Chancellor  Green  in  Schalk  v.  Schmidt,  1 
McCarter  (N.  J.),  270. 

2  Ante,  pp.  396,  442;  15  &  16  Vic. 
c.  86,  §  6;  Ord.  IX.  4;  XL.  18. 

8  Except  to  stay  waste  or  prevent  ir- 
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rep;irable  injury,  an  injunction  can  issue 
only  as  ancillary  to  some  primary  equity. 
Stockton  V.  Briggs,  5  Jones  Eq.  (N.  C.) 
309;  Scofield  v.  13okkelen,  5  Jones  Eq. 
(N.  C.)  342;  Washington  v.  Emerv,  4 
Jones  Eq.  (N.  C)  29;  Patterson  v.  Miller, 
4  Jones  Eq.  (N.  C.)  451;  McKea  v.  Atlan- 
tic, &c.  U.K.  Co.,  5  Jones  Eq.  (N.  C.) 
395;  Smith  v.  Lard,  28  Geo.  585.  And 
it  is  provided  by  statute  in  Xew  York, 
that  an  injunction  shall  be  granted  only 
when  it  shall  appear  by  the  complaint 
that  the  party  is  entitlea  to  the  relief  de- 
manded; therefore,  contrary  to  the  usual 
practice,  there  must  be  an  inquiry  into 
the  right  of  the  Court  to  grant  relief,  upon 
a  motion  for  a  prelimmary  injunction. 
Hartt  V.  Harvey,  32  Barb.  (N.  Y.)  55. 

■*  Equity  will  restrain  by  injunction  a 
trustee  from  submitting  to  arbitration  a 
question  in  which  the  cestui  que  trusts 
alone  are  interested  without  their  consent. 
Crum  V.  Moore,  1  McCarter  (N.  J.),  436. 

5  For  a  collection  of  cases  in  which 
injunctions  have  been  granted,  and  for 
forms  of  orders,  see  Seton,  867  tt  seq. 
The  Court  may  now  award  damages, 
either  in  addition  to,  or  in  substitution 
for,  an  injunction.  21  &  22  Vic.  c.  27, 
§2;  ante,  Y>p.  1081  et  seq.;  1140  et  seq.; 
Pentney  v.  Lynn  Paving  Commissioners, 
13  W.  K.  983,  V.  C.  K. ;  Senior  v.  Paw- 
son,  1  W.  N.  364,  V.  C.  W.  By  the  28 
&  29  Vic.  c.  99,  §  1,  the  County  Courts 
have  and  may  exercise  all  the  power 
and  authority  of  the  High  Court  of 
Chancery  in  all  proceedings  for  orders  in 
the  nature  of  injunctions,  where  the  same 
are  requisite  for  granting  relief  in  any 
matter  in  which  jurisdiction  is  given  by 
that  Act  to  the  County  Court.  11  Jur. 
N.  S.  Pt.  II.  369;  Pollock  &  Nicol, 
Sup.  22. 

6  An  injunction  will  not  be  granted  on 
application  ex  parte,  or,  if  granted,  will  be 
dissolved,  when  it  appears  that  the  re- 
fusal to  grant,  or  the  dissolution,  cannot 
lead  to  any  injury,  or  cause  any  loss  to 
42 
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Ch.  XXXVI. 

§1- 

Against  an 
application  to 
the  legisla- 
ture. 
Exceptions. 


To  restrain 
proceedings 
in  criminal 
matters ; 


unless  plain- 
tiffs in  Equity 
are  thereby 
seeking 
redress. 


The  Court  will  not  grant  an  injunction,  or  order  in  the  nature  of 
an  injunction,  to  restrain  persons  from  applying  to  the  legislature 
of  this  or  a  foreign  country :  ^  except  where  the  application  is  made 
in  breach  of  an  express  or  implied  agreement  entered  into  by  the 
parties,   and  relates  to  matters  which  are  not  of  j^ublic  interest. 
An  injunction  may,  however,  be  granted  to  restrain  a  person  from 
ojjposing  such  an  application ;  ^  or  to  prevent  an  improper  appro- 
priation of  public  funds,  in  promoting  or  opposing  the  application.^ 
The  Court  will  also  refuse  an  injunction  to  stay  proceedings  in 
any  criminal  matter.*     The   Court  has   no  jurisdiction  to  grant 
an  injunction  to  stay  proceedings  on  a  mandamus^  an  indictment, 
an   information,  or   a   writ  of  prohibition;^   but  this   restriction 
applies  only  to  cases  where  the  parties,  seeking  redress  .by  such 
proceedings,  are  not  the  plaintiiFs  in  Equity :  for,  if  they  are,  then 
they  are  subject  to  control  by  an  order  personally  affecting  them. 
If,  for  instance,  a  suit  were  to  be  instituted  to  establish  a  right  to 
land,  and  to   quiet  the  possession,  and  after  filing  the  bill  the 
plaintiff  should  prefer  an  indictment  for  a  forcible  entry,  which  is 
of  a  double  nature,  as  it  partakes  of  a  breach  of  the  peace  and  is 
also  a  civil   right,   "the   Court,"  said   Lord  Hardwicke,   "would 
certainly  stop  the  proceedings  uj^on  such  an  indictment."  ®     Upon 
this  principle  his  Lordship  acted,  in  The  Mayor  of  York  v.  Pil- 
hington^  where  a  bill  had  been  filed  to  establish  a  right  of  fishing, 
and  the  plaintiffs  in  the  first  cause  indicted  the  agents  of  the  de- 
fendants for  a  breach  of  the  peace  in  fishing:  there,  an  injunction 
was  granted,  with  reference  to  what  was  civilly  in  question  be- 
tween the  parties,  though  it  was  also  the  subject  of  a  criminal 
prosecution :  for,  while  the  question  of  right  was  depending  in 


the  plaintiff,  which  cannot  be  repaired  in 
damages,  or  affect  the  merits  of  the  con- 
troversy on  a  trial  in  due  course.  Wing 
V.  Fairhaven,  8  Cush.  363. 

1  Bill  V.  Sierra  Nevada  Company,  1  De 
G.,  F.  &  J.  177;  6  Jur.  N.  S.  184;  Ware 
V.  Grand  .Junction  Waterworks  Company, 
2  R.  &  M.  470,  483;  Stockton  and  Hartle- 
pool Railway  Company  v.  Leeds  and 
Thirsk  Railway  Company,  2  Phil.  666, 
670;  Heathcote  v.  North  Staffordshire 
Railway  Company,  2  M'N.  &  G.  100, 
108 ;  Lancaster  and  Carlisle  Railway  Com- 
pany w.  North  Western  Railway  Company, 
2  K.  &  J.  293.  In  New  Jersey,  the  Court 
of  Chancery  has  no  power,  by  injuncticm, 
to  restrain  any  citizen  from  petitioning 
either  branch  of  the  legislature  upon  any 
subject  of  legislation  in  which  he  is  in- 
terested. Such  restraint  would  be  an 
unauthorized  abridgment  of  the  political 
rights  of  the  party  enjoined.  Story  v. 
The  .Jersey  City  and  Bergen  Point  Plank 
Road  Company,  1  C.  E.  Green,  13. 


2  Stockton  and  Hartlepool  Railway 
Company  v.  Leeds  and  Thirsk  Railway 
Company,  ubi  sup. 

8  Attorney-General  v.  Corporation  of 
Norwich,  16  Sim.  225,  229;  Attorney- 
General  V.  Guardians  of  Southampton,  17 
Sim.  6,  13;  Attornej'-General  v.  Eastlake, 
11  Hare,  205;  17  Jur.  801;  Attorney- 
General  V.  Mavor  of  Wigan,  Kay,  268;  5 
De  G.,  M.  &  G.  52;  18  Jur.  299;  Munt  v. 
The  Shrewsbury  and  Chester  Railway 
Co.,  13  Beav.  1;  Stevens  v.  South  Devon 
Railway  Co.,  13  Beav.  48;  The  Great 
Western  Railway  Co.  v.  Rushout,  5  De  G. 
&  Sm.  290;  Simpson  v.  Dennison,  10 
Hare,  51. 

^  Holderstaffe  v.  Saunders,  6  Mod.  16; 
see  Burnett   v.  Craig,  30  Ala.  135. 

5  Lord  Montague  v.  Dudman,  2  Ves.  S. 
396. 

6  2  Atk.  303. 

7  2  Atk.  302;  see  Lord  Montague  v. 
Dudman,  2  Ves.  S.  396;  Attorney-General 
V.  Cleaver,  18  Ves.  220. 
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Equity,  it  was  but  reasonable  that  the  plaintiff  should  not  proceed 
by  action  or  indictment  until  it  was  determined'  there. 

A  Court  of  Equity  has  no  jurisdiction  to  stay  the  process  of  a 
Court  of  Law,  upon  an  award  which  has  been  made  a  rule  of  Court 
under  the  stat.  9  &  10  Will.  III.  c.  15 :  the  Court  in  which  the 
submission  is  to  be  made  a  rule,  alone  having  the  power  of  review- 
ing the  award.^ 

An  injunction  will  not  lie  to  relieve  the  plaintiff  against  a  judg- 
ment at  Law,  where  the  case  in  Equity  proceeds  upon  a  ground 
which  was  equally  available  at  Law,  unless  the  plaintiff  can  estab- 
lish some  special  equitable  ground  for  the  relief  which  he  asks.^ 
Accordingly,  it  has  been  held,  that  a  plaintiff  in  Equity,  who  had 
pleaded  a  set-off  in  an  action  at  Law  and  failed,  could  not  sustain  a 
bill  for  an  account,  relating  to  the  same  transaction  as  to  which  he 
had  pleaded  the  set-off.^  But  if  a  defence  could  not  have  been 
made  available  in  the  Court  of  Law,  at  the  same  time,  or  under 
the  circumstances,  and  there  is  no  laches  in  the  party  applying, 
then  rehef  will  be  granted,  and  the  Court  of  Chancery  will  inter- 
fere by  its  injunction.*  So  also,  if  a  fact,  material  to  the  merits, 
which  would  render  the  proceedings  upon  tlie  judgment  inequi- 
table, should  be  discovered  after  a  trial,  which  could  not,  by  ordi- 
nary diligence,  have  been  ascertained  before,  relief  will  be  granted.^ 
These,  however,  are  mere  exceptions  to  the  general  rule,  that 
Equity  will  not  reUeve  after  a  verdict  where  the  defendant  at  Law 
might  properly  have  defended  himself  there ;  ^  or  where  there  has 


1  Gwinett  v.  Bannister,  14  Ves.  530; 
Dawson  v.  Sadler,  1  S.  &  S.  537 ;  Nichols 
V.  Roe,  3  M.  &  K.  431,  438;  overruling  S. 
C-,  5  Sim.  156;  see  also  Heming  v.  Swin- 
nerton,  2  Phil.  79;  Davies  u.  Getty,  1  S. 
&  S.  411;  Pope  v.  Duncannon,  9  Sim. 
177;  2  Jur.  178;  and.  post,  Chap.  XLV., 
Statutory  Jurisdicdon. 

^  See  Stone  v.  Hobart,  8  Pick,  466;  S. 
C,  10  Pick.  215;  Hibbard  «;.  Eastman,  47 
N.  H.  507.  A  Court  of  Equity'  does  not  issue 
an  injunction  to  stay  proceedings  at  Law 
where  the  rights  of  a  party  can  be  fully 
sustained  in  a  Court  ol  Law.  Fuller  v. 
Cadwell,  6  Allen,  503,  505;  Derbysliire, 
&c.  Railway  Co.  v.  Serrell,  2  De  G.  &  S. 
353;  Anderson  v.  Dowlino^,  11  Irish  Eq. 
590;  New  York  Dry  Dock  Co.  v.  American 
Life  Ins.  &  Trust  Co.,  11  Paige,  384; 
Morris  Canal  and  Banking  Co.  v.  Dennis, 
1  Beasley  (N.  J.),  249. 

3  Harrison  v.  Nettleship,  2  M.  &  K. 
423,  425;  and  see  Simpson  v.  Lord  How- 
den,  3  M.  &  C.  97;  Mollett  v.  Enequist, 
26  Beav.  466. 

*  Farquharson  v.  Pitcher,  2  Russ.  81, 
89. 

6  Jarvis  v.  Chandler,  T.  &  R.  319. 

6  Protheroe  v.  Forman,  2  Swanst.  227; 
and  see  ('ountess  of  Gainsborough  v.  Gif- 
ford,  2  P.  Wms.  424;  Ld.  Red.  132;  Tay- 
lor V.  Sheppard,  1  Y.  &  C.  Ex.  271,  279; 


Hankey  v.  Vernon,  2  Cox,  12;  Isaac  v. 
Humpage,  1  Ves.  J.  427;  3  Bro.  C.  C. 
463;  Bateman  v.  Willoe,  1  Sch.  &  Lef. 
205 ;  Hibbard  v.  Morrison,  47  N.  H.  .^07 ; 
Fuller  V.  Cadwell,  6  Allen,  505;  Borland 
V.  Thornton,  12  Cal.  440;  Ponder  v.  Cox, 
26  Geo.  485;  Jordan  v.  Thomas,  34  Miss. 
72;  Todd  V.  Fisk,  14  La.  An.  13;  Gibson 
V.  Moore,  22  Texas,  611;  Kreichbaum  v. 
Bridges,  1  Clarke  (Iowa),  14;  Farmers' 
Bank  v.  Vanmeter,  4  Hen.  &  M.  553; 
Dodge  V.  Strong,  2  John.  Ch.  230;  Marine 
Ins.  Co.  V.  Hodgson,  7  Cranch,  332; 
Woodworth  v.  Van  Buskirk,  1  John.  Ch. 
432 ;  Vaughn  v.  Fuller,  23  Geo.  366 ;  For- 
sythe  V.  McCreight,  10  Rich.  Eq.  (S.  C.) 
308.  An  injunction  will  not  be  granted, 
if  the  person  seeking  it  could,  by  proper 
vigilance,  have  protected  himself  from 
injury  by  the  ordinary  means  at  Law. 
Albritton  v.  Bird,  R.  M.  Charlt.  93;  Dodge 
V.  Strong,  supra;  Fuller  v.  Cadwell,  6 
Allen,  505;  Derbyshire,  &c.  Railway  Co. 
V.  Serrell,  2  De  G.  &  S.  353;  Anderson  v. 
Dowling,  11  Irish  Eq.  590;  N.  Y.  Dry 
Dock  Co.  V.  Amer.  Life  Ins.  &  Trust  Co., 
11  Paige,  384;  Morris  Canal  &  Banking 
Co.  V.  Dennis,  1  Beasley  (N.  J.),  249; 
Drewrjy'  on  Injunct.  10-12;  2  Storv  Eq. 
Jur.  §§  8S2,  8'J4;  Taliaferro  v.  B'ranch 
Bank  Mont.,  23  Ala.  755;  Chamb- 
less    V.     Taber,    26    Geo.    167;     Smith 


Ch.  XXXVI. 

§1- 

To  stay  pro- 
ceedings at 
Law,  on  an 
award  under 
9  &  10  Will. 
III.  c.  15. 


To  relieve 
against  judg- 
ment at  Law, 
upon  grounds 
which  might 
have  been 
available  at 
Law. 


Exceptions. 
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Ch.  XXXVI. 
§1. 

To  stay  legal 
proceedings, 
on  the  ground 
that  instru- 
ment on 
which  they 
are  brought 
was  made 
under  a  mis- 
take in  law. 


been  a  mistake  in  the  pleadings,  or  in  the  conduct  of  the  cause ;  ^ 
or  merely  to  let  in  new  corroborative  evidence.^ 

An  important  distinction  has  frequently  been  attempted  to  be 
drawn  between  an  error  or  mistake  in  fact,  and  an  error  or  mistake 
in  law.  With  respect  to  the  former,  it  has  been  clearly  settled, 
that  where  a  deed  has  been  executed,  or  money  paid,  from  igno- 
rance of  a  fact,  or  under  an  erroneous  impression  respecting  it,  a 
Court  of  Equity  will  relieve ;  but  there  seems  to  have  been  some 
difference  upon  the  question  whether  it  would  do  so,  when  an  act 
has  been  done  under  a  mistake  of  law.^  With  regard  to  the  cases 
on  this  head,  in  which  relief  has  been  given,  some  of  them  are 
attended  with  circumstances  of  fraud  or  circumvention,  and  others 
of  them  lie  so  much  on  the  borders  of  the  two  kinds  of  errors, 
that  they  are  to  be  classed  amongst  instances  of  errors  of  fact, 
rather  than  errors  of  law ;  *  but,  in  Pullen  v.  Ready ^  Lord  Hard- 
wicke  intimated,  that,  if  parties  are  entering  into  an  agreement, 
and  have  the  facts  before  them,  and  their  counsel  choose  to  con- 
strue it,  taking  upon  themselves,  the  knowledge  of  the  law,  he 
would  then  hold  them  bound.  Lord  Eldon  has  quoted  this  passage 
with  evident  approbation;  and,- whatever  maybe  the  rule  gener- 
ally as  to  other  parties,  yet,  in  family  arrangements,  it  seems  to  be 
settled  that  they  will  not  be  disturbed,  after  a  long  acquiescence, 
on  the  ground  that  they  are  founded  on  a  mistake  of  the  parties, 
or  because,  in  the  result,  they  may  turn  out  to  be  more  advanta- 
geous to  one  party  than  the  other.®  We  may,  therefore,  infer,  from 
these  cases,  that  an  injunction  will  not  be  granted  to  stay  any  legal 
proceedings  on  the  ground  that  the  deed  or  instrument  upon  which , 
an  action  was  brought  was  made  under  a  mistake  in  point  of  law : '' 
for  ignorantia  juris  non  excusat.^ 


V.  Rvan,  20  Texas,  661;  Farmers',  &c., 
Bank  v.  I!u>e,  27  Geo.  391;  Stubbs  v. 
Leavitt,  30  Ala.  352;  Watt  v.  Cobb,  32 
Ala.  530 ;  Methodist  P.  Church  v.  Mayor 
and  Common  Council  of  Baltimore,  6  Gill, 
391;  Briesch  i'.  McCauley,  7  Gill,  189; 
Bruner  i'.  Plnnters'  Bank.  23  Miss.  (1 
Cush.)  406;  Yongue  v.  Billups,  23  Miss. 
(1  Cush.)  407;  Imlav  i'.  Citrpentier,  14 
Cal.  173;  Emery  «. 'Van  Sickle,  2  Mc- 
Carter(N.  J.),  144. 

1  Stephenson  v.  Wilson,  2  Vem.  325; 
B!ackhnll  v.  Combs,  2  P.  Wms.  70;  Kemp 
V.  Mackrell,  2  Ves.  S.  579;  Holworthy  v. 
Mortlock,  1  Cox,  141;  Great  Western 
Railway  Company  v.  Cripps,  5  Hare,  91; 
Farmers"  Bank  v.  Vanmeter,  4  Rand.  553; 
Jamison  v.  May,  8  Eng.  (13  Ark.)  600. 
A  suit  at  Law  will  not  be  enjoined  be- 
cause of  tlie  refusal  of  the  Court  to  post- 
pone the  trial.  Hamilton  v.  Dobbs,  4  C. 
E.  Green  (N.  J.),  227. 

2  Ware  v.  Horwood,  14  Ves.  31 ;  Bullock 
V.  Chapman,  2  De  G.  &  S.  211;  12  Jur. 


738 ;  see  Smith  v.  Lowry,  1  John.  Ch.  320 ; 
Slack  V.  Wood,  9  Grattan,  40;  Hibbard  v. 
Eastman,  47  N.  H.  507.  An  injunction 
was  granted  against  a  judgment  at  Law, 
grouu'led  on  a  bill  of  sale,  which  was 
fraudulently  obtained.  Crawford  v.  Craw- 
ford, 4  Desaus.  176. 

3  Pusev  V.  Desbouvrie,  3  P.  Wms.  315; 
Broderick  v.  Broderick,  IP.  Wms.  239; 
Cocking  V.  Pnitt,  1  Ves.  S.  400;  Bingham 
V.  Bingham,  ib.  126;  Ramsden  v.  Hylton, 
2  Ves:  S.  304. 

4  See  3  M.  &  K.  99. 

5  2  Atk.  591;  cited  1  V.  &  B.  30. 

6  See  Tweddell  v.  Tweddell,  T.  &  R.  1, 
11;  Bellamy  v.  Sabine,  2  Phil.  425;  Jen- 
ner  v.  Jenner,  2  Giff.  232 ;  6  Jur.  N.  S. 
668;  2  De  G.,  F.  &  J.  359;  6  Jur.  N.  S. 
1314;  Talbot  v.  Staniforth,  1  J.  &  H.  484; 
7  Jur.  N.  S.  961. 

7  Stockley  v.  Stocklev,  1  V.  &  B.  23; 
Clifton  V.  Cockburn,  3  M.  &  K.  76;  Neale 
V.  Ne;ile,  1  Keen,  672,  682. 

8  Broom's  Maxims,  249  et  seq. 
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Having  now  considered  the  several  cases  in  which  the  Court 
will  not  interfere  by  injunction,  the  principal  instances  in  which 
injunctions  may  be  obtained  will  be  mentioned.^ 

It  is  a  general  rule,  that  wherever  a  party,^  by  fraud,  accident, 
mistake,  or  otherwise,  has  obtained  an  advantage  in  proceeding  in 
a  Court  of  ordinary  jurisdiction,  which  must  necessarily  make  that 
Court  an  instrument  of  injustice,  a  Court  of  Equity  will  interfere 
to  prevent  a  manifest  wrong,  by  restraining  the  party  whose  con- 
science is  thus  bound,  from  using  the  advantage  he  has  there 
gained.^  Thus,  if  by  fraud,  accident,  or  mistake,  a  deed  is  framed 
contrary  to,  or  beyond  the  intention  of  the  parties  in  their  contract 
on  the  subject,  and  the  forms  of  the  Courts  of  Common  Law  will 
not  admit  of  such  an  investigation  as  will  enable  them  to  do  justice, 
the  Court  of  Chancery  mil  restrain  the  party  from  asserting  his 
legal  rights  under  the  instrument  in  those  points  in  which  it  is  so 
framed,  until  the  question  has  been  investigated :  when  if  the  com- 
plaint be  well  founded,  it  will  either  rectify  the  instrument  in  the 
points  complained  of,  or  permanently  restrict  the  party  from  mak- 
ing use  of  it>  There  are  also  many  other  cases  in  which  the  legal 
defence  to  a  claim  set  up  at  Law  rests,  either  exclusively  or  in  a 
great  degree,  within  the  knowledge  of  the  party  advancing  the 
claim ;  and  as  it  is  against  conscience  that  the  party  should  pro- 
ceed in  the  assertion  of  his  claim  without  communicating  the 
information  he  possesses,  it  has  become  one  of  the  modes  of  equita- 
ble interposition  to  afford  relief,  by  injunction,  until  the  discovery 
is  obtained.  Fraud,  accident,  mistake,  and  discovery,  are,  there- 
fore, four  of  the  principal  grounds  upon  which  injunctions  may  be 
applied  for,  to  stay  proceedings  at  Law.     And  it  is  to  be  observed. 


Ch.  XXX vt. 
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Cases  in 
which  an  in- 
junction will 
be  granted : 

To  restrain 
proceedings 
in  (^ourts  of 
ordinary 
jurisdiction : 
as, 

in  Courts  of 

Common 

Law. 


On  what 
grounds. 


1  An  injunction  will  generally  be  grant- 
ed to  secure  the  enjoyment  of  a  statute 
privilege,  of  which  the  party  is  in  actual 
possession,  unless  the  right  is  doubtful. 
Boston  &  Lowell  R.R.  Co.  v.  S.  &  L.  R.R. 
Co..  2  Gray,  27;  Newburgh,  &c.  Turnp. 
V.  Miller,  5  John.  Ch.  101;  Livinsrston  v. 
Van  Ingen,  9  John.  507;  Croton  Turnp. 
V.  Ryder,  1  John.  Ch.  611;  Del.  &  Rar. 
Canal  &  C.  A.  R.  &  T.  Co.  v.  Rar.  &  Del. 
Bay  R.  Co.,  1  C.  E.  Green  (N.  J.),  321, 
378. 

2  No  person  can  enjoin  a  judgment  at 
Law  to  which  he  is  not  a  party ;  but  if  he 
is  aggrieved,  he  should  pray  an  injunction 
to  the  execution.  Jordan  v.  Williams,  3 
Rand.  501. 

8  Hibbard  v.  Eastman,  47  N.  H.  507; 
Bellows  w.  Stone,  14  N.  H.  203;  Rand  v. 
Redington,  13  N.  H.  72;  Miller  v.  Mc- 
Carr,  6  Paige,  451 ;  Briggs  v  Law,  4  John. 
Ch.  22;  Ross  v.  Harper,  99  Mass.  175;  see 
Mosby  V.  Haskins,  4  Hen.  &  M.  427; 
Marine  Ins.  Co.  v.  Hodgson,  7  Cranch, 
332;    Glenn  v.  Fowler,  8  Gill  &  J.  340; 


Emerson  v.  Udall,  13  Vt.  477;  Briggs  v. 
Shaw,  15  Vt.  78;  Wingate  v.  Haywood, 
40  N.  H.  441,  453;  Moore  v.  Gamble,  1 
Stockt.  (N.  J.)  246;  Wright  v.  Eaton,  7 
Wis.  595;  Bradlevv.  Richardson,  2  Blatch. 
C.  C.  343;  S.  C".  23Vt.  720;  Donnell  v. 
Parrott,  13  La.  An.  250.  Equity  will  not 
by  injunction  enable  a  party  to  try  in 
Equity  a  case  the  defendant  has  begun  to 
tr>',  and  which  can  and  should  most  prop- 
erly be  tried  in  a  Court  of  Law.  Reeves 
V.  Cooper,!  Beasley  Ch.  (N.J.)  223;  S. 
C,  ib.  498;  Fuller  v.  Cadwell,  6  Allen, 
503.  An  injunction  is  never  granted  to 
stay  a  suit  before  judgment  merely  because 
the  plaintiff  has  no  cause  of  action.  Cha- 
doin  V.  Magee,  20  Texas,  476.  For  a 
collection  of  cases  as  to  staying  proceed- 
ings in  other  Courts,  with  forms  of  orders, 
see  Seton,  874-882.  Proceedinsrs  in  one 
suit  in  Equity  may  be  restrained  by  an  in- 
junction obtained  in  another  suit.  Pru- 
dential Ins.  Co.  V.  Thames,  L.  R.  3  Ch. 
Ap.  74. 
4  Ld.  Red.  127 ;  Eden  on  Inj.  4-14. 
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INJUNCTIONS   AND   RESTRAINING   ORDERS. 


§1. 


Practice, 
where  ques- 
tion between 
the  parties  is 
both  legal 
and  equitable. 


Interference 
not  confined 
to  any  par- 
ticular period 
of  the  cause. 


that  an  injunction  to  restrain  proceedings  at  Law,  when  awarded, 
does  not  deny,  but  admit,  the  jurisdiction  of  the  Courts  of  Com- 
mon Law;  and  the  ground  upon  which  it  issues  is,  that  they  are 
making  use  of  their  jurisdiction,  contrary  to  equity  and  good  con- 
science.^ 

In  these  cases,  the  interference  of  a  Court  of  Equity  is  founded 
upon  strict  equitable  principles.  Sometimes,  however,  the  question 
between  the  parties  depends  partly  upon  a  legal  title  and  partly  on 
an  equity  which  will  arise  only  in  the  event  of  that  title  being 
decided  in  one  way.  In  such  a  case,  the  practice  of  the  Court  is, 
to  require  that  the  party  applying  to  the  Court  for  its  interposition 
should  admit  the  legal  right  of  the  other  party,  as  in  the  case  of 
giving  judgment  in  ejectment;^  or,  if  circumstances  are  not  such 
as  to  enable  him  to  do  that,  then  to  alloAV  the  action  to  go  on,  but 
to  restrain  execution  on  the  judgment,  in  order  that  the  legal 
rights  of  the  parties  may  be  first  ascertained,  and  that  the  plaintiff 
may  then  come  to  the  Court  to  apply  those  legal  rights.^ 

In  cases  resting  upon  purely  equitable  grounds,  the  injunction 
is  not  confined  to  any  one  point  of  the  proceedings  at  Law; ^  but, 
upon  a  proper  case  being  presented  to  the  Court,  it  may  be  granted 
at  any  stage  of  the  action.^  Thus,  an  injunction  is  sometimes 
granted  to  stay  trial:®  sometimes,  when  the  parties  are  in  a 
condition  to  enter  up  judgment,  to  restrain  their  so  doing;''  and 
sometimes  it  is  issued  after  a  judgment,  to  stay  execution,  or 
proceedings  under  an  execution.*  The  Court  is,  however,  very 
cautious  in  interfering,  when  the  application  is  made  on  the  eve  of 
the  trial  at  Law ;  ^  and  it  is  to  be  remembered,  that,  after  a  judg- 
ment, an  injunction  will  not  be  granted,  except  in  those  cases 


1  Hill  V.  Turner,  1  Atk.  515;  and  see 
Sheffield  v.  Duchess  of  Buckinghamshire, 
ib.  628. 

2  It  is  a  rule  of  practice  in  the  Circuit 
Courts  of  the  United  States  not  to  allow 
an  ejectment  suit  until  it  can  be  investi- 
gated in  Equit}',  unless  judgment  be 
entered  therein.  Turner  v.  Amer.  Bapt. 
Miss.  Union,  5  McLean,  344;  see  Henry 
V.  Tupper,  27  Vt.  518. 

8  Barnard  v.  Wallis.  C.  &  P.  85,  90; 
Hudson  V.  Temple,  9  W.  R.  243;  not  re- 
ported on  this  point,  29  Beav.  536 ;  and 
see  Seton,  875. 

*  A  judsment    may  be    enjoined    for 
part,  and  be  allowel   to  proceed  for  the 
residue.      Dunlap   v.    Stetson,   4   Mason, 
349;   Lyles  r.   Hatton,  6    Gill  &  .1.  122 
Bell  V.  Cunningham,  1  Sumner,  89. 

6  Albritton  v.  Bird.  R.  M.  Charlt.  93 
Spurr  c.  Benedict,  99  Mass.  463,  467. 

6  Codd  V.  Wooden,  3  Bro.  C.  C.  73 
Lady  Arundell  v.  Phipps,  10  Ves.  139 
144;    Eowe  v.  Wood,  2  Swanst.  234,  n 


(a);  Holme  v  Brown,  9  Hare  Ap.  29;  and 
see  Llovd  v.  Adams,  4  K.  &  J  467. 

'  Turner  v.  Wright,  1  J.  &  W.  290; 
Williams  v.  Roberts,  8  Hare,  315. 

8  Protheroe  v.  Forman,  2  Swanst.  227, 
234,  n.;  Brooks  v.  Purton,  1  Y.  &  C.  C.  C. 
271,  274;  6  Jur.  94;  Williams  v.  Davies, 
2  Sim.  461;  Grant  v.  Lathrop,  23  N.  H. 
67;  Kenyon  v.  Clarke,  2  R.  I.  67;  Shaw 
V.  D wight,  16  Barb.  (N.  Y.)  536.  In  ref- 
erence to  the  damages  allowed  in  some 
States  upon  a  dissolution  of  an  injunction 
of  this  character,  see  Taylor  v.  Morton,  5 
J.  .J.  Marsh.  67;  Wilson  v.  McCullough, 
ib.  363;  Griffin  v.  Pickett.  6  J.  J.  Marsh. 
389;  Brown  v.  Commonwealth,  ib.  653; 
Washington  v.  Parks,  6  Leigh,  581;  How- 
ard V.  Warfield,  4  Harr  &  M'H.  21; 
Thomas  v.  Brashear,  4  ^lonroe,  67 ;  Clay- 
ton 1".  Anthony,  15  Grattan,  518;  Williams 
V.  Close,  14  La.  An.  737. 

9  Seton,  877,  citing  Larmuth  v.  Sim- 
mons 11  Feb.,  1854,  V.  C  S. ;  and  see 
Holme  V.  Brown,  9  Hare  Ap.  29;  Lloyd 
V.  Adams,  4  K.  &  J.  467. 
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where  there  has  been  fraud  or  collusion  in  obtaining  a  verdict ;  or 
where  the  party  has  been  unable  to  defend  himself  eiFectually  at 
Law,  without  any  fault  or  negligence  of  his  own ;  or  where  the 
plaintiff  has  possessed  himself  of  something  by  means  of  which  he 
has  obtained  an  unconscientious  advantage.^  In  short,  the  Courts 
are  unwilling  to  interfere,  where  it  appears  that  the  plaintiff  has 
lain  by  until  after  a  trial  has  taken  place,^ 

The  Courts  of  Common  Law  have  now  the  power  of  compelling 
discovery,  and  adjudicating  upon  equitable  defences ;  ^  but  the 
concurrent  jurisdiction  of  the  Court  of  Chancery  is  not  thereby 
abrogated.*  A  party,  however,  who  raises  an  equitable  defence 
at  Law,  may  be  held  to  have  elected  to  abide  by  the  proceedings 
there,  and  to  have  abandoned  his  right  to  proceed  in  the  Court  of 
Chancery,* 

An  injunction  until  answer,  or  further  order,  may  be  granted  to 
restrain  proceedings  in  the  Court  of  Probate,  on  the  ground  that 
a  complete  discovery  cannot  be  obtained  there ;  ^  and  although 
that  Court  is  the  proper  jurisdiction  to  determine  the  validity 
of  a  will  of  personal  estate,  yet,  if  the  will  comes  into  Chancery 
on  an  incident  in  the  cause,  and  that  incident  or  the  will  itself 


Ch.  xxxvl. 
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Common  Law 
Courts  can 
now  compel 
discovery, 
and  adjudi- 
cate on  equit- 
able defences. 


To  restrain 
proceedings 
in  the  Court 
of  Probate. 


1  See  Forrester  v.  Wilson,  1  Duer  (N. 
Y.),  624;  Kent  v.  Ricards,  3  Md.  Ch.  Dec. 
392.  An  injunction  will  be  granted  to 
prevent  a  party  making  use  of  a  legal 
writ  of  execution  for  the  purpose  of  vexa- 
tion and  injustice.  Colt  v.  Corn  well.  2 
Root,  109.  Where  an  attorney  brings  a 
suit  without  any  authority  from  the  plain 
tiffs,  and  the  defendant  obtains  a  judgment 
for  costs,  a  Court  of  Equity  wiil  restrain 
the  enforcing  of  such  judgment  by  a  per- 
petual injunction,  if  it  be  shown  that  the 
attornev  is  poor  and  unable  to  respond. 
Smyth  V  Balch,  40  N.  H.  363. 

Where  a  claim,  in  which  an  action  had 
been  brought,  was  settled,  before  the  term 
of  the  Court  was  begun,  and  the  plaintiff 
wrongfully  entered  the  action,  took  judg- 
ment and  execution,  and  long  afterwards 
assigned  the  execution,  an  injunction  was 
granted  to  relieve  the  debtor  in  the  execu- 
tion against  its  enforcement.  Devall  v. 
Scales.  49  Maine,  320. 

2  Meredith  v.  Johns,  1  Hen.  &  M. 
583.  Formerly,  a  distinction  existed  be- 
tween injunctions  to  restrain  proceedings 
at  Law,  and  other  injunctions;  but  this 
has  benn  abolislied.  15  &  16  Vic.  c.  86, 
§  58;  Ord.  XXV.;  and  see  Holme  v. 
Brown,  9  Hare  Ap.  29;  Fitzgerald  v. 
Bult,  ib.  Ap  65 ;  Sergison  v.  Beavan,  16 
Jur.  1111,  V.  C.  S.;  9  Hare  Ap.  29,  n.; 
Senior  D.  Pritchard,  16  B.^mv.  473;  Lovell 
V.  Ga'lowav,  17  Beav.  1;  Mollett  v.  Ene- 
quist,  25  Beav.  609 ;  26  Beav.  466 ;  Harris 
V.  CoUett,  2'5  Beav.  222;  Magnav  v.  Mines 
Roval,  3  Drew.  130;  1  Jur.  ■>[.  S.  153; 
Lloyd  V.  Adams,  4  K.  &  J.  467  j  Fox  v. 


Hill,  2  De  G.  &  J.  353;  Seton,  877;  Pen- 
insular Bank  v.  Darther,  14  W.  R.  454, 
V.  C.  W. 

3  As  to  compelling  discovery  at  Law,  see 
Common  Law  Procedure  Act,  1854  (17  & 
18  Vic.  c.  125,  §§  50-57);  Chitty's  Arch. 
1411  et  seq. ;  and  as  to  equitable  defences 
at  Law,  see  same  Act,  §§  83-86;  Chitty's 
Arch.  252  et  seq.  As  to  writs  of  injunction 
at  Law,  see  jMst,  p.  1638. 

^  Magney  v.  Mines  Roj-al,  3  Drew.  130; 
1  Jur.  N.  S.  153;  Farebrother  v.  Welch- 
man,  3  Drew.  122;  Gompertz  v.  Pooley,  4 
Drew.  448;  5  Jur.  N.  S.  251;  Phelps  v. 
Prothero,  7  De  G.,  M.  &  G.  722 ;  2  Jur.  N. 
S.  173;  Evans  v.  Bremridge,  2  K.  &  J 
174;  8  De  G.,  M.  &  G.  100;  2  Jur.  N.  S 
311;  British  Empire  Shipping  Company 
V.  Somes,  3  K.  &  J.  433:  3  Jur.  N.  S.  883 
Croskev  v.  P]uropean  &  American  Com 
panv,  i  J.  &  H.  108;  6  Jur.  N.  S.  1190 
Barrv  v.  Crosl<ev.  2  J.  &  H.  130;  Walker 
V.  Mlcklethwaite,  1  Dr.  &  Sm.  49;  Thorn- 
ton V.  M'Kewan,  1  H  &  M.  525,  529; 
Stewart  v.  Great  Western  Railway  Com- 
pany, 2  Dr.  &  Sm.  438;  Art'd.,  2  De  G.,  J. 
&  S.  319;  11  Jur.  N.  S.  627. 

5  Terrell  v.  Hisgs,  1  De  G  &  J.  388; 
4  Jur  N.  S.  41;  Walker  r.  Mlcklethwaite, 
ubi  sup  ;  and  see  Evans  v.  Bremridge,  and 
Stewart  v.  Great  Western  Railway  Cora- 
panv,  ubi  svp. 

6 'Fuller  t).  Ingram,  5  Jur.  N.  S.  510;  7 
W.  R.  302,  V.  C.  W.  As  to  the  powers  of 
the  Court  of  Probate  to  compel  discovery, 
see  20  &  21  Vic.  c.  77,  §§  24,  25;  Dodd  & 
Brook,  905  et  seq. 
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.  In  the  Court 
of  Admiralty. 


In  the  Court 
of  Bank- 
ruptcy. 


In  foreign 
Courts. 


is  admitted  by  the  parties,  it  has  been  decided  that  the  Court 
will  hold  the  parties  to  be  bound  by  such  admission;  and,  if 
any  of  them  should  afterwards  bring  a  new  suit  to  contest  that 
determination,  it  will  grant  an  injunction  to  restrain  them.^ 

An  injunction  to  stay  proceedings  in  the  Admiralty  Court,  in  a 
suit  for  the  condemnation  of  a  ship,  has  been  refused,  when  it 
appeared  that  the  Court  of  Admiralty,  by  its  own  rules,  had  as 
large  an  authority  as  the  Court  of  Chancery,  to  put  the  subject 
into  a  method  of  inquiry,  and  to  act  upon  that  inquiry  by  giving 
the  same  relief;  ^  but  if  the  proceedings  in  the  Admiralty  Court 
are  in  that  stage  in  which  no  new  evidence  can  be  received :  as,  if 
a  sentence  has  been  obtained,  and  an  important  fact  has  since  been 
discovered:  the  Court  of  Chancery  will  restrain  proceedings  to 
enforce  that  sentence :  considering  it  in  the  same  light  as  if  there 
had  been  a  trial  at  Law,  and  a  verdict  obtained,  which  may  be 
affected  in  Equity  by  subsequent  discovery .=* 

Although  the  Court  of  Chancery  does  not,  in  general,  interfere 
with  proceedings  in  the  Court  of  Bankruptcy,  which  is  a  Court 
of  Equity  as  well  as  of  Law,  and  therefore  capable  of  doing 
justice  between  the  parties  in  matters  of  equity,  yet,  it  seems, 
that  it  wnll  interfere  to  restrain  proceedings,  the  effect  of  which 
may  be  to  afford  a  foundation  for  an  adjudication  in  bankruptcy, 
in  a  case  where  such  a  proceeding  would  be  contrary  to  equity.* 

With  regard  to  foreign  Courts,  there  has  been  much  doubt  and 
difference  of  opinion.  Soon  after  the  Restoration,  when  the  Court 
of  Chancery  was  in  its  infancy.  Lord  Clarendon  refused  an  injunc- 
tion to  restrain  proceedings  at  Leghorn,  after  advising  with  the 
other  Judges ;  but  the  reporter  adds,  "  sed  qumre,  for  all  the  bar 
was  of  another  opinion."  ^  This  case  has  not  been  recognized  or  fol- 
lowed in  later  times;  and  several  authorities  may  be  found  where 
decrees  and  orders  have  been  made  to  restrain  defendants  from 
carrying  on  proceedings  under  such  actions,  in  Ireland,^  Scotland,'' 


1  Sheffield  v.  Duchess  of  Buckingham- 
shire, 1  Atk.  628,  630;  Gascoyne  v.  Chan- 
dler, 3  Swanst.  418,  note. 

2  Anon  ,  3  Atk.  350. 

8  .larvis  v.  Chandler,  T.  &  R.  319;  and 
see  Gla^cott  v.  Lang,  3  M.  &  C.  451,  454; 
Duncan  v.  M'Calmont,  3  Beav.  409,  417; 
5  Jur.  262;  Leycester  v.  Logan,  3  K.  &  J. 
446.  As  to  proceedings  in  the  Court  of 
Admiralty,  see  3  &  4  Vic.  c.  65;  17  &  18 
Vic.  c.  78;  24  &  25  Vic.  c.  10. 

4  Attwood  V.  Banks,  2  Beav.  192,  200; 
Perrv  v.  Walker,  1  Y.  &  C.  C  C.  672;  6 
Jur. "846;  Pirn  v.  Wilson,  2  Phil.  65-3,  656; 
and  see  Thompson  v.  Derham,  1  Hare, 
358,  371,  380;  Muther  v.  Lay,  2  J.  &  H. 
374.  An  injunction  will  be  granted  to 
Slav  proceedings  under  the  Insolvent  Law. 
Beaty  v.  Beatv,  2  John.  Ch.  430;  Lancas- 


ter V.  Choate,  5  Allen,  530.  On  a  motion 
for  an  injunction  to  restrain  a  bishop  from 
passing  sentence  against  a  priest,  the 
Court  held,  that  tlie  only  ground  on  which 
the  Court  can  exercise  any  jurisdiction  in 
such  a  case  is  that  the  threatened  ac- 
tion of  the  bishop  may  affect  the  civil 
rights  of  tlie  priest.  Walker  v.  Waiu- 
wright,  16  Barb.  486. 

5  Love  V.  Baker,  1  Ch.  Ca.  67;  S.  C. 
nom.  Lowe  v.  Baker,  Freem.  125. 

6  Clarke  v.  Ormonde,  Jac.  546;  Booth  v. 
Le3'cester,  1  Keen,  579;  Harrison  v.  Gur- 
nev,  2  J.  &  W.  663. 

7  Kennedv  v.  Cassillis,  2  Swanst.  313, 
323;  see  Wharton  v.  i\Iav,  5  Ves.  27,  71; 
Bushby  v.  Munday,  5  Mad.  297,  306; 
Marquess  of  Breadalbane  v.  Marquess  of 
Chaiidos,  2  M.  &  C.  711,  728;  Jones  v. 
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Demerara,  and  other  countries.^  In  granting  such  an  injunction,  Cr.  X^^VL 
however,  the  Court  does  not  presume  to  direct  or  control  the 
foreign  Courts;  but,  without  respect  to  the  subject-matter  of  dis- 
pute, it  considers  the  equities  between  the  parties,  and  decrees  in 
personam,  according  to  those  equities.^  The  jurisdiction  is  not 
grounded  upon  any  pretension  to  the  exercise  of  judicial  and  ad- 
ministrative rights  abroad  ;  but  on  the  circumstance  of  the  party, 
upon  whom  the  order  is  made,  being  within  the  power  of  the 
Court:  for,  if  the  Court  can  decree  the  performance  of  an  agree- 
ment touching  the  boundary  of  a  province  in  North  America,^  or 
can  foreclose  a  mortgage  in  the  Channel  Islands,*  in  like  manner  it 
can  restrain  the  party,  being  within  the  limits  of  its  jurisdiction, 
from  doing  any  thing  abroad,  whether  the  thing  forbidden  be  a 
conveyance  or  other  act  in  pais,  or  the  instituting  or  prosecuting 
of  an  action  in  a  foreign  Court.^     And  if  a  defendant,  who  is  thus 


Geddes,  1  Phil.  724;  Venning  v.  Lovd, 
1  De  G.,  F.  &  J.  193;  6  Jur.  N.  S.  81; 
Marquis  of  Bute  V.  Stuart,  2  Giff.  582;  7 
Jur.  N.  S.  355;  S.  C  rioin.  Stuart  v. 
Moore,  ib.  1129;  4  Mac.  H.  L.  1. 

1  Bunburv  v.  Bunbury,  1  Beav.  318, 
331 ;  Beckford  v.  Kemble,  1  S.  &  S.  7, 15 ; 
Hope  V.  Carnegie,  L.  R.  1  Ch.  Ap.  320; 
12  Jur.  N.  S.  284,  L.  JJ.;  Miirco  v.  Low, 
55  Maine,  549;  Baillie  v.  Baillie,  L.  R.  5 
Eq.  175;  Dehon  v.  P'oster,  4  Allen,  550; 
Carron  Iron  Co.  v.  Maclaren,  5  H.  L.  Ca. 
416,  445;  Maclaren  v.  Stainton,  16  Beav. 
286;  Massie  v.  Watts,  6  Cranch,  158; 
Briggs  «.  French,  1  Sumner,  504;  Dobson 
V.  Pearce,  4  Duer,  142;  S.  C,  2  Kernan 
(N.  Y.),  156;  Price  v.  Dewhurst,  4  M.  & 
C.  76,  79;  8  Sim.  279;  Cood  v.  Cood,  33 
Beav.  314;  9  Jur.  N.  S.  1335. 

2  Story  Eq.  Jur.  §  899;  Wharton  v. 
May,  5  Sumner's  Ves.  71,  n.  (a);  Eden 
Injunct.  {3d  Am.  ed.)  176,  177.  The  ju- 
risdiction of  the  Court  may  be  upheld, 
whenever  the  parties,  or  the  subject,  or 
such  a  portion  of  the  subject,  are  within  the 
jurisdiction,  that  an  eft'ectual  decree  can 
be  made  and  enforced,  so  as  to  do  justice. 
Ward  V.  Arredondo,  1  Hopk.  213;  see 
Mead  v  Merritt,  2  Paige,  404;  Mitchell  v. 
Bunch,  2  Paige,  606;  Lord  Craiistoun  v. 
Johnston.  3  Sumner's  Ves.  170,  n.  («).  It 
is  now  held,  that  whenever  the  parties  are 
resident  within  a  countr}',  the  Courts  of 
that  country  have  full  authority  to  act 
upon  them  personally  with  respect  to  the 
subject  of  suits  in  a  foreign  country,  as 
the  c-nds  of  justice  may  require;  and  with 
that  view,  to  order  them  to  take,  or  to 
omit  to  take,  any  steps  and  proceedings  in 
any  Court  of  justice,  whether  in  the  same 
country,  or  in  any  foreign  country.  There 
is  an  exception  to  this  doctrine,  which  has 
been  long  recognized  in  America;  and 
that  is,  that  the  State  Courts  cannot  en- 
join   proceedings    in    the   Courts   of  the 


United  States;  nor  the  latter  in  the  former 
Courts.  Rogers  v.  Cincinnati,  5  McLean, 
337.  This  exception  proceeds  upon  pecul- 
iar grounds  of  municipal  and  constitu- 
tional law,  the  respective  Courts  being 
fully  competent  to  administer  entire  relief 
in  the  suits  pending  therein  Diggs  v. 
Wolcott,  4  Cranch,  179;  M'Kim  v.  Voor- 
hes,  7  Cranch,  279.  But  the  like  doctrine 
has  been  recently  applied  by  the  State 
Courts  to  suits  and  judgments  in  other 
American  State  Courts,  where  the  latter 
are  competent  to  administer  the  proper 
relief  Mead  v.  Merritt,  2  Paig".  402; 
Bicknell  v.  Field,  8  Raise,  440,  444;  see 
Mitchell  V.  Bunch,  2  Paige,  606;  2  Story 
Eq.  Jur.  §  900;  Wilson  v.  Robertson,  1 
Tenn.  266.  In  Williams  v  Avrault.  31 
Barb.  (N.  Y.)  364,  it  was  held  that  an 
action  cannot  be  maintained,  in  the  Courts 
of  this  State,  to  enjoin  the  prosecution  of 
an  action  pending  in  a  Court  of  a  sister 
State;  but  see  Dehon  v.  Foster,  4  Allen, 
550,  and  note  (5)  below. 

3  Penn  v.  Lord  Baltimore,  1  Ves.  S. 
444. 

4  Toller  V.  Carteret,  2  Vern.  494. 

5  Lord  Portarlington  v.  Soulbv,  3  M.  & 
K.  104,  108;  Graham  v.  Maxwell,  1  Mac. 
&  Gor  71;  2  Seton  Dec.  (3d  Eng.  ed.) 
881.  In  restraining  proceedings  at  Law, 
Courts  of  Equity  do  not  proceed  upon  any 
claim  of  right  to  interfere  with  or  control 
the  course  of  proceedings  in  other  tribu- 
nals, or  to  prevent  tlieir  adjudicating  on 
the  rights  of  parties,  when  drawn  in  con- 
troversy and  duly  presented  for  their  de- 
termination. But  the  jurisdiction  is  said 
to  be  founded  on  the  authority  vested  in 
Courts  of  Equity  over  persons  within  the 
limits  of  their  jurisdiction  and  amenable  to 
process,  to  restrain  them  from  doing  acts 
which  will  work  wrong  and  injury  to 
others,  ai}d  are,  therefore,  contrary  to 
equity  and  good  conscience.    As  the  de- 
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To  restrain 
waste,  &c. : 


ordered  to  discontinue  a  proceeding  which  he  has  commenced 
against  the  plaintiff  in  a  foreign  Court,  should  think  fit  to  disobey 
the  order,  and  continue  the  prosecution  of  such  proceedings,  the 
Court  of  Chancery,  although  it  does  not  pretend  to  control  or 
intermeddle  with  the  independent  jurisdiction  which  the  other 
Court  undoubtedly  possesses,  will  act  upon  the  person  of  the 
defendant,  by  punishing  him  for  his  contempt ;  and  if  he  should 
continue  contumacious,  and  ultimately  obtain  a  judgment  in  the 
other  Court,  it  will  protect  the  plaintiff  here  against  the  conse- 
quences of  that  judgment.^  In  this  view  of  the  case,  as  the  doc- 
trine is  now  established,  the  only  question  is,  whether  the  ends  of 
justice  require  that  the  Court  of  Chancery  should  interfere.  This 
must  depend  upon  special  circumstances  :  such  as,  that  the  Court 
of  Chancery  has  better  means  of  determining  both  the  law  and 
facts  of  the  case ;  ^  or  that  two  suits  have  been  instituted  for  the 
same  matter,  in  all  respects,  and  there  has  been  a  decree  and  adju- 
dication in  this  country ;  or  that  there  are  questions  in  the  cause, 
which  must  be  decided  according  to  the  principles  of  equity, 
before  it  can  appear  whether  the  parties  have  a  clear  equitable, 
as  well  as  legal  title,  to  the  rights  which  they  claim  abroad.^ 

An  injunction  will  also  be  granted  to  prevent  waste,  or  any  thing 
in  the  nature  of  waste.*     The  inadequacy  of  the  remedy  at  Com- 


cree  of  the  Court  in  such  cases  is  intended 
to  operate  wholly  upon  the  party  and  not 
upon  the  tribunal  where  the  suit  or  pro- 
ceeding; is  pending,  it  is-  immaterial  that 
the  party  is  prosecuting  his  action  in  the 
Courts  of  a  foreign  State  or  country.  De- 
hon  V.  Foster,  5  Allen,  550;  Marco  v.  Low, 
55  Maine,  549;  see  Marsh  v.  Eastern  Il.R. 
Co.,  40  N.  H.  574,  675;  Great  Falls  Co.  v. 
Worster,  2.3  N.  H.  462;  Bank  of  Bellows 
Falls  V.  Rut.  &  Burl.  R.R.  Co.,  28  Vt.  470; 
Hood  V.  N.  Y.  &  N.  H.  R.R.  Co.,  23  Conn. 
609;  Baillie  v.  Baillie,  L.  R.  5  Eq.  175.  A 
Court  cannot  interfere  in  proceedings  be- 
fore another  concurrent  jurisdiction.  An- 
thony V.  Dunlop,  8  Gal  26;  Rickett  v. 
Johnson,  8  ChI.  34;  Revolk  v.  Kraemer, 
8  Ciil.  66 ;  Gorham  i'.  Toomev,  9  Cal.  77 ; 
Uhlfelder  v.  Levy,  9  Cal.  607.  Equity 
will  not  interfere  where  the  relief  sought 
can  be  obtained  in  the  Court  in  which  the 
action  or  proceeding  is  pending.  Uhfelder 
V.  Levy,  7  Cal.  607. 

The  Supreme  Court  of  Massachusetts 
has  jurisdiction  in  Equit}',  upon  a  proper 
case  being  made,  to  enjoin  a  citizen  of 
Massachusetts  from  availing  himself  of  an 
attachment  of  personal  property  in  another 
State,  in  an  action  against  a  debtor 
who  is  insolvent  under  the  laws  of  Mas- 
sachusetts, and  thus  preventing  the  same 
from  coming  to  the  hands  of  the  as- 
signee; and  it  is  no  objection  that  the 
action  was  commenced  before  the  institu- 
tion of  proceedings  in  insolvency,  if  this 


was  done  with  knowledge  that  such  pro- 
ceedings were  about  to  be  instituted,  and 
with  a  view  to  obtain  a  preference.  De- 
hon  V.  Foster,  4  Allen,  545;  S.  C,  7  Al- 
len, 57. 

1  Bushby  v.  Mundav,  5  Mad.  297,  307. 

2  Ibid.  ;  .Innes  v.  Geddes,  1  Phil.  724. 

3  Booth  I'.  Leycester,  1  Keen,  579 ;  3  M. 
&  C.  459;  see  also  Lord  Porfrtrlington  v. 
Soulbv,  3  M.  &  K.  104;  Wedderburn  v. 
Wedderburn,  4  M.  &  C.  585,  594;  Jones  v. 
Geddes,  «6i  siy;. ;  Henderson  v.  Hendeison, 
3  Hare,  100,  110;  Fennel!  v.  Roy,  3  De  G., 
M.  &  G.  126;  17  Jur.  247;  Good  v.  Good, 
33  Beav.  314;  9  Jur.  N.  S.  1335. 

4  Taylor  Land.  &  Ten.  §  691  et  seq.  ; 
see  Downing  v.  Palmateer,  1  Monroe,  65; 
Ballon  V.  Wood,  8  Gush.  48;  Shubrick  v. 
Guerrard,  2  Desaus.  616.  An  injunction 
to  restrain  the  executors  from  committing 
waste  or  selling  the  estate  of  the  testator 
was  granted.  Wiglitman  v.  Brown,  1  De- 
saus. 166.  Where  the  land  of  an  insol- 
vent debtor  has  been  attached  in  a  suit  at 
Law,  he  may  be  enjoined  against  waste 
during  the  pendency  of  such  suit.  Camp 
V.  Bates,  11  Conn.  51;  Powers  v.  Heery, 
R.  M.  Charlt.  523.  It  is  competent  for 
a  Court  of  Equity  to  restrain  by  in- 
junction the  removal  of  what  has  been 
obtained  bv  past  waste.  United  States  v. 
Parrott,  1  McAU.  C.  C.  (Cal.)  271.  What 
con'^titutes  waste  is  properly  a  question  of 
law,  and  the  facts  which  constitute  it 
ought  to  be  passed  upon  by  a  jury.     A 


GENERALLY. 


1629 


mon  Law,  for  waste,  is  so  unquestionable,  that  a  resort  to  the   ^"-  |-p^^^' 

Courts  of  Law,  for  this  purpose,  has  in  a  great  measure  fallen  into , ' 

disuse.^  The  remedy  by  a  bill  in  Equity  is  much  more  easy,  expe- 
ditious, and  complete :  for  relief  will  be  given  in  Equity,  where 
the  remedies  provided  in  the  Courts  of  Common  Law  could  not 
be  made  to  apply :  ^  as  where  -the  titles  of  the  parties  are  of  a 
purely  equitable  nature ;  or  where  the  parties  have  both  legal 
titles  and  legal  remedies,  but  irreparable  mischief  would  be  done, 
unless  they  were  entitled  to  more  complete  relief  than  that  which 
they  could  obtain  at  Law ;  or  where  the  parties  committing  the 
waste,  with  nothing  but  temporary  and  limited  interests  in  the 
subject-matter,  ai-e  maliciously  and  wantonly  abusing  those  legal 
rights  to  the  injury  of  those  in  remainder.^ 

The  most  ordinary  instance  of  the  interposition  of  a  Court  of  By  a  tenant 
Equity,  is  by  injunction  to  restrain  the  commission  of  waste  by  a  years. 
tenant  for  life  or  years,  upon  the  application  of  the  reversioner 
or  remainder-man :  for  an  estate  for  life  is  always  impeachable  for 
waste,  unless  the  contrary  is  expressly  provided.*     Injunctions   On  whose 

'  J  1  J     X  J  application 

granted. 


Court  of  Equity  will  not  interfere  with  nor 
restrain  a  suit  for  that  object.  Svckel  v. 
Emery,  3  C.  E.  Green  (N.  J.),  387. 

1  An  injunction  to  stay  waste  was  re- 
fused where  there  appeared  to  be  no 
impediment  to  the  action  of  wa«te  at  Law. 
Cutting  V.  Carter,  4  Hen.  &  M.  424;  but 
see  Scott  v.  Wharton,  2  Hen.  &  M.  25, 
where  it  was  held,  that  no  person  is  en- 
titled to  an  injunction  to  stay  waste, 
unless  be  can  maintain  an  action  at  Law 
for  it.  Both  these  positions  are  incorrect. 
See  Kane  v.  Vanderburgh,  1  Jolin.  Ch.  11; 
Harris  v.  Thomas,  1  Hen.  &  M.  18. 

2  As  to  effect  of  laches,  in  cases  of 
waste,  see  Attorney-General  v.  Eastlake, 
11  Hare,  205;  17  Jur.  801. 

3  As  to  waste,  see  Add  Wrongs,  118; 
L.  C.  Conv.  90-97;  1  L.  C.  Eq.  559-624; 
2  Spence  Eq.  Jur.  570;  Story  Eq.  Jur. 
§  515;  Woodtall,  481;  and  for  a  cillection 
of  cases  as  to  waste,  with  forms  of  orders 
for  injunctions,  see  Seton,  890-897.  An 
injunction  to  sta}'  waste  or  trespass  may 
be  granted  in  Maryland  in  any  case,  in 
which  it  would  be  granted  according  to 
the  Engli-ih  authorities.  Duvall  v.  Wa- 
ters, 1  Bland,  576.  An  injunction  may  be 
granted  in  that  State  to  staj'  waste  pending 
an  action  at  Law,  or  a  suit  in  Equity  to 
trj'  tlie  right.  Ibid. ;  Attorney-General  v. 
Norwoiid,  1  Bland,  581;  Coale  v.  Garri- 
son, 1  Bland,  581;  Flanuagan  v.  Kips,  1 
Bland,  528;  Gittings  v.  Dew,  1  Bland, 
583;  see  Ligraham  V.  Dunnell,  5  Met.  118; 
Dana  v.  VaWntinf,  5  Met.  8;  Smith  v. 
Collyer,  8  Sumner's  Ves.  89,  n.  (a);  Storm 
V.  Mann,  4  Jolm.  Ch.  21.  But  an  injunc- 
tion will  not  be  issued  to  stay  waste  or 
nuisance  before  a  hearing  on  the  merits, 
except   in   cases   of  urgent   necessitj',  or 


where  the  subject-matter  of  the  complaint 
is  free  from  controversy,  or  irreparable 
mischief  will  be  produced  by  its  continu- 
ance. Charles  River  Bridge  v.  Warren 
Bridge,  9  Pick.  376.  In  all  cases  where 
the  right  is  doubtful,  the  Court  will  direct 
a  trial,  and  in  the  mean  time,  if  there  be 
danger  of  irreparable  miscliief,  or  if  there 
is  any  other  good  cause  of  granting  a 
temporary  injunction,  it  will  be  ordered, 
so  as  to  restrain  all  injurious  proceedings; 
and  when  tlie  plaintiff's  right  is  fully 
established,  a  perpetual  injunction  will  be 
decreed.  Insraham  v.  Dunnell,  5  Met. 
126 ;  2  Story  Eq.  Jur.  §§  925,  926 ;  Perrv  v. 
Parker,  1  Wood.  &  M.  280;  jyosl,  1637, 
1638,  notes.  If  the  thing  sought  to  be 
prohibited  is  in  itself  a  nuisance,  the 
Court  will  interfere  to  stay  irreparable 
mischief,  without  waiting  for  the  result  of 
a  trial.  But  where  the  thing  sought  to  be 
restrained  is  not  unavoidably  and  in  itself 
noxious,  but  only  something  which  may 
according  to  circumstances  prove  so,  then 
the  Court  will  refuse  to  interfere,  until 
the  matter  has  been  tried  at  Law.  Per 
Brougham,  Lord  Chancellor,  Ripon  v.  Ho- 
bart,  1  Coop  Sel.  Ca.  333;  S.  C,  3  My.  & 
K.  169;  Inchbald  v.  Barrington,  L.  R.  4 
Ch.  Ap.  388;  Mason  , v.  Sanborn,  45  N. 
H.  169,  171,  and  cases  cited.  The  Uni- 
versities of  Oxf.  and  Camb.  v.  Richardson, 
6  Sumner's  Vesej',  689,  note  (a)\  see 
Hart  V.  Maj'or,  &c.  of  Albany,  3  Paige. 
213.  An  injunction  to  stay  waste  pend- 
ing a  suit  to  try  the  right,  will  not  prevent 
the  occupying  tenant  from  making  the 
ordinary  uses  of  the  land.  Duvall  v.  Wa- 
ters, 1  Bland,  584. 

*  Cole  V.  Peyson,  1   Ch.  Rep.  106.     An 
injunction  may  be  granted,  although  the 
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Ch.  XXXVI. 

§1- 


Where  the 
titles  of  the 
parties  are 
equi  table- 


also  will  be  granted  to  protect  the  interests  of  a  child  in  ventre 
sa  mere;^  of  a  remainder-man,  whether  vested,^  or  contingent,* 
or  of  an  executory  devisee ;  ^  or  of  a  tenant  in  common,  if  the 
co-tenant  in  possession  is  doing  that  which  is  destructive  of  the 
property.^  And  not  only  will  the  Court  of  Chancery  grant 
the  injunction  upon  the  application  of  the  remainder-man  in  fee, 
but  it  will  also  grant  it  upon  the  application  of  the  mesne  remain- 
der-man, for  life :  ^  for  though  he  has  no  right  to  the  timber,  which 
belongs  to  the  owner  of  the  inheritance,^  yet,  if  the  first  tenant  for 
life  should  die,  he  would  have  an  interest  in  the  mast  and  shade.* 
Upon  the  like  principle,  also,  an  injunction  will  be  granted  at 
the  suit  of  a  ground  landlord,  to  stay  waste  by  an  under  lessee ;  ^ 
and  an  injunction  has  also  been  obtained  against  a  tenant  from 
year  to  year,  after  a  notice  to  quit,  to  restrain  him  from  taking 
away  the  crops,  or  sowing  the  land  with  a  pernicious  seed,  in 
a  manner  which  was  contrary  to  the  usual  course  of  hus- 
bandry.^" 

A  Court  of  Equity  will  also  restrain  waste  where  the  titles  of 
the  parties  are  equitable :  thus,  in  the  case  of  mortgages,  if  the 
mortgagor  in  possession  should  attempt  to  cut  down  timber,  and 
the  land  without  the  timber  is  an  insufficient  or  scanty  security, 
a  Court  of  Equity  will  restrain  him : "  for,  as  the  whole  estate 
is  a  security  for  the  money  advanced,  the  mortgagor,  under 
such  circumstances,  ought  not  to  be  suffered  to  lessen  or  diminish 
it.^2  And  so  it  is  the  duty  of  trustees  to  protect  the  entire  inheri- 
tance for  the  benefit  of  all  the  cestui  que  trusts  in  remainder, 
whether  vested  or  contingent ;  and  as,  in  many  instances,  the  value 
of  that  inheritance  consists  as  "much  of  the  mines  and  timber  as  it 


tenant  holds  under  a  lease  renewable  for 
ever.  Coppinger  v.  Gubbins,  3  J.  &  Lat. 
397;  see  Ta3'lor  Land.  &  Ten.  §  694. 

1  Robinson  v.  Litton,  3  Atk.  211;  Lut- 
terel's  ca^^e,  cited  Pree.  in  Ch.  50. 

2  Roswell's  case,  1  Rolle  Ab.  377;  Tracy 
V.  Tracv,  1  Vern.  23;  Abraham  v.  Bubb, 
Freem.  53;  Garth  v.  Cotton,  1  Dick.  163, 
208;  Bagot  V.  Bagot,  32  Beav.  509;  9  Jur. 
N.  S.  1022. 

3  Williams  v.  Duke  of  Bolton,  3  P. 
Wms.  268,  note  (1). 

4  Hayward  i'.  Stillingfieet,  1  Atk.  422, 
425;  Robinson  v.  Litton,  ubisup.;  and  see 
Stansfield  v.  Habergham.  10  Ves.  273; 
Itrashear  v.  ^lacey,  3  J.  J.  Marsh.  93. 

5  Arthur  v.  Lamb,  2  Dr.  &  Sm.  428. 

•6  Mayo  V.  Foster,  2  McCord  Ch.  143; 
Kane  v.  Vandenburgh,  1  John.  Ch.  11. 
Whether  the  estate  of  a  reversioner  is 
vested  in  such  manner  as  to  entitle  him  to 
sue  for  waste,  and  what  shall  be  the  rule 
of  damages,  are  questions  proper  to  be  de- 


termined in  the  Courts  of  Law.    Syckel  v. 
Emery,  3  C.  E.  Green  (N.  J.),  387. 

7  Lushin2ton  v.  Boldero,  15  Beav.  1; 
and  see  Bagot  v.  Bagot,  ubi  sup. 

8  Dayrell  v.  Champness,  1  Eq.  Ca.  Ab. 
400,  pi,  4;  Mollineux  v.  Powell,  3  P.  Wms. 
268,  n.  (F);  Perrot  v.  Perrot,  3  Atk.  94; 
Davis  V.  Leo,  6  Ves.  787. 

9  Farrant  v.  Lovel,  3  Atk.  723;  S.  C. 
no7n.  Farrant  v.  Lee,  Amb.  105. 

10  Onslow  V. ,  16  Ves.  173;  Pratt  v. 

Brett,  2   Mad.   62;  and  see  Duke  of  St. 
Albans  v.  Skipwith,  8  Beav.  354. 

11  See  Scott  v.  Wharton,  2  Hen.  &  M. 
25;  Downing  v.  Palmateer,  1  Monroe,  65; 
Brrtdv  V.  Waldron,  2  John.  Ch.  148;  Mur- 
dock'^s  Case,  2  Bland,  461;  Robinson  v. 
Preswick,  3   Edw.    Ch.  246. 

12  Usborne  v.  Usborne,  1  Dick.  75; 
Wright  V.  Atkyns,  1  V.  &  B.  313,314; 
Hipper-ley  «.  Spencer,  5  Mad.  422;  Hum- 
phreys V.  Harrison,  1  J  &  W.  581;  Good- 
man V.  Kine,  8  Beav.  379;  and  see  King  v. 
Smith,  2  Hare,  239;  7  Jur.  694. 
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does  of  the  land,  they  may,  by  force  of  their  trust,  have  their  Ch.  XXXVI. 
remedy  by  injunction,  to  prevent  the  destruction  of  the  one,  or  the   .  _  _ ' 

exhaustion  of  the  other.^  Under  this  head,  we  may  also  class  those 
cases  where  persons  are  contracting  for  leases  and  other  interests 
in  property,  which  they  are  only  in  possession  of  by  virtue  of  the 
contract :  in  such  cases,  if  the  plaintiff  has  no  legal  title,  he  has  no 
redress  at  Law  ;  but  if  he  has  such  a  contract  as  will  authorize  him 
to  call  upon  the  Court  to  clothe  his  possession  with  the  legal  title, 
the  injunction  will  be  granted.^ 

An  injunction  will  also  be  granted,  in  some  cases,  where  the  par-  Trespass. 
ties  have  both  legal  titles  and  legal  remedies,  but  irreparable 
mischief  would  be  done  unless  they  were  entitled  to  more  complete 
relief  than  that  which  they  would  obtain  at  Law.  It  has  accord- 
ingly been  granted,  where  the  injunction  amounted  in  fact  to  an 
injunction  to  stop  a  trespass  :  for,  if  the  Court  would  "not  interfere 
against  a  trespasser,  he  might  go  on  by  repeated  acts  of  damage, 
which  would  be  absolutely  irremediable.^  The  original  distinction 
was,  that  if  a  person  still  living  committed  a  trespass,  by  cutting 
timber,  or  taking  lead  ore,  or  digging  for  coal,  the  'Court  would 
not  interfere,  except  so  far  as  to  give  a  discovery,  and  then  an  ac- 
tion might  be  brought  for  the  value  discovered  ;  but  if  the  person 


1  Garth  v.  Cotton,  1  Dick.  183 ;  Stans- 
field  V.  Habergham,  10  Ves.  273,  279; 
Pugh  V  Vuughan,  12  Be:iv.  517. 

2  Norwrty  v.  Kowe,  Vj  Ves.  154,  155. 

3  Deere  v.  Guest,  1  M.  &  C.  516;  Green- 
halgli  V.  Manchester  &  Birmingham  Kuii- 
way  Company,  3  M.  &  G.  784;  Foolis  v. 
Wilts  Railway  Company,  5  Hare,  199; 
East  Lineasliire  Hallway  Companj-  v. 
Hiittersley,  8  Hare,  72,  87;  Webster  v. 
South  Eastern  Railway  Company,  1  Sim. 
N.  8.  272;  15  Jur.  73;  Winnipiseogee 
Lake  Co.  v.  Worster,  29  N.  H.  4-33,  447; 
Davis  V.  Reed,  14  Md.  152;  Sclieetz's  Case, 
35  Pent!  (State)  88;  Thomas  v.  James,  32 
Ala.  723;  Powers  v.  Heery,  R.  M.  Charlt. 
523,  524;  New  York  Priming  Co.  ».  Fitch, 
1  Paige,  97;  Livingston  v.  Livingston,  6 
John.  Ch.  497;  Jerome  v.  Ross,  7  John. 
Ch.  315;  2  Story  Eq.  Jur.  §§  928,  929; 
Attaquin  v.  Fish,  5  Met.  14fe;  Eden  In- 
junct.  (2d  Am.  ed.)  229,  330-334;  Robin- 
son V.  Lord  Byron,  1  Bro.  C.  ('-.  (Perkins's 
ed.)  588,  589,  notes  (n)  and  (6),  and  cases 
cited;  Putnam  v.  Valentine,  5  Ohio,  187. 
The  practice  of  issuing  injunctions  in 
cases  ot  trespass,  on  the  principle  of  irrep- 
arable mischief,  has  now  become  ex- 
tremely common.  Hanson  v.  Gardiner,  7 
Sumner's  Ves.  305  b,  note  (c),  and  cases 
cited.  But  an  injunction  wdl  not  be 
granted  to  restrain  a  mere  trespass,  where 
the  injury  is  not  irreparable  and  destruc- 
tive to  the  plaintiff's  estate,  but  is  suscep- 
tible of  perlect  pecuniary  compensation, 
and  lor  which  the  party  may  obtain  ade- 
quate satislactioa  in  the  ordinary  course 


of  law.  Jerome  v.  Ross,  7  John.  Ch.  315; 
Stevens  v.  Beekman,  1  John.  Ch.  318; 
Amelung  v.  Seekamp,  9  Gill  &  J.  468; 
Smith  V.  Pettingill,  15  Vt.  82;  Hart  v. 
Mayor,  &c.  of  Albany,  3  Paige,  213;  Ross 
V.  Page,  6  Ohio,  166,  Ilerr  v.  Bierbower, 
3  Md.  Ch.  Dec.  456;  Carlisle  v.  Stevenson, 
3  Md.  Ch.  Dec.  499;  Chesapeake  &  Ohio 
Co.  V.  Young,  3  Md.  480;  Brooks  v.  Dias, 
35  Ala.  599;  Bassett  v.  Company,  47  N. 
H.  426;  Morris  Canal  &  Banking  Co.  v 
F'agan,  3  C.  E.  Geeen  (N.  J.),  215;  Alorris 
Canal  &  Banking  Co.  v.  Central  Railroad 
Co.,  1  C.  E.  Green  (N.  J.),  419.  442;  Mc- 
Gee  V.  Smith,  1  C.  E.  Green  (N.  J.),  462; 
Fort  V.  Groves,  29  Md.  188;  Lauj;hlin  v. 
President,  &c.,  6  Ind.  223;  Hodgman 
V.  Richards,  45  N.  H.  28;  Wason  v.  San- 
born, 45  N.  H.  169;  Dana  v.  Valentine, 
5  Met.  8;  Eastman  v.  Company,  47  N. 
H.  78.  The  mere  allegation  uf  danger  of 
a  great  and  irreparable  injury  is  not 
enough;  facts  must  be  stated  to  satisfy 
the  Court  of  the  existence  of  a  danger  of 
that  kind.  Branch  Turnp.  Co.  v.  Yuba, 
13  Cal.  190;  Fort  v.  Groves,  29  Md.  188. 
And  therefore  an  omission  of  the  charge 
of  irreparable  mischief  would  not  be  a 
defect  in  a  bill  for  an  injunctinn  otherwise 
good.  Davis  v.  Reed,  14  Md.  152;  see 
Bolster  t'.  Catterlin,  10  Ind.  117;  De  Witt 
V.  Hayes,  2  Cal.  463;  Corm-lius  v.  Post,  1 
Stockt.  (N.  J.)  196.  As  to  trespass  upun 
real  property,  see  Add.  Wrongs,  220  et 
seq. ;  and  for  a  collection  of  cases  iu 
Equity,  see-Seton,  897. 
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died,  then,  since  the  trespass  died  with  him,  the  Court  has  said  it 
would  decree  an  account,  though  the  law  provided  no  remedy. 
Throughout  Lord  Hardwicke's  time,  and  down  to  that  of  Lord 
Thurlow,  the  distinction  between  waste  and  trespass  was  thus  ac- 
knowledged,^ Lord  Thurlow  himself  acted  upon  the  same  prin- 
ciple :  saying,  that  the  person  to  be  enjoined  was  a  mere  stranger ; 
and  he  ought  to  be  turned  out  of  possession  immediately.^  In 
Flamang's  case^  a  landlord  of  two  adjoining  closes  let  one  of  them 
to  a  tenant  who  took  coal  out  of  one  close,  and  also  out  of  the 
other  which  was  not  demised  to  him  ;  and  it  was  held,  at  first,  that 
the  taking  the  coal  out  of  the  former  as  waste,  would  be  restrained, 
but  as  to  the  close  which  was  not  demised  to  him,  it  was  a  mere 
trespass,  and  the  Court  could  not  interfere ;  but  Lord  Thurlow 
afterwards  changed  his  opinion,  on  the  ground  that  irreparable 
mischief  would  follow  his  refusal :  holding,  in  effect,  that  if  the  de- 
fendant was  taking  the  substance  of  the  inheritance,  the  liberty  of 
bringing  an  action  was  not  the  only  remedy  to  which  in  Equity  he 
was  entitled. 

The  same  .principle  has  been  acted  on,  and  applied,  in  various 
other  cases ;  *  and  the  grounds  on  which  the  Court  acts,  in  cases 
of  this  nature,  appear  to  be  as  follows  :  Where  the  defendant  is  in 
possession,  and  the  plaintiff,  claiming  possession,  seeks  to  restrain 
him  fr-om  committing  acts  of  trespass  or  waste,  the  Court  will  not 
interfere,^  unless  the  acts  are  such  flagrant  acts  of  spoUation  as  to 
justify  it  in  departing  from  the  general  principle  ;  ®  where  the 
plaintiff  is  in  possession,  and  the  person  committing  the  acts  com- 
plained of  is  an  utter  stranger,  not  claiming  under  the  color  of 
right,  then  the  tendency  of  the  Court  is  not  to  grant  an  injunction, 
unless  there  are  special  circumstances,  but  to  leave  the  plaintiff  to 
his  remedy  at  Law  :  though,  where  the  acts  tend  to  the  destruction 
of  the  estate,  the  Court  will  grant  it.''  But  where  the  person  in 
possession  seeks  to  restrain  one  who  claims  by  adverse  title,  then 
the  tendency  will  be  to  grant  the  injunction  :  at  least  where  the 
acts  alone  either  do  or  might  tend  to  the  destruction  of  the  estate.* 


1  Thomas  t).  Onkley,  18  Ves.  186. 

2  Mortimer  v.  Cottrell,  2  Cox,  205; 
Smith  V.  Pettingill,  15  Vt.  82.  For  in- 
junction to  stay  defendants  destroying 
family  graves,  and  removing  or  defacing 
tombstones,  or  obliterating  inscriptions 
tliereon  in  burial-grounds  attached  to  a 
chapel,  see  Moreland  v.  Richardson,  24 
Beav.  33,  note. 

8  Cited  or  referred  to  in  6  Ves.  147 ;  7 
Ves.  308;  15  Ves.  138;  18  Ves.  186. 

4  See  Judgment  of  V.  C.  Kindersley,  in 
Lowndes  v.  Battle,  10  Jur.  N.  S.  226;  13 
W.  R.  399.  As  to  an  inspection  in  such 
cases,  see  Whaley  v.  Brancker,  12  VV.  R. 
670,  595,  V.  C.  K. 


5  Hamilton  v.  Worsefold,  cited  10  Ves. 
290,  n.  (c);  Pillsworth  v.  Hopton,  6  Ves. 
51;  Crockford  v.  Alexander,  15  Ves.  138; 
Jones  V.  Jones,  3  Mer.  161;  Haigh  v.  Jag- 
gar,  2  Coll.  231;  Davenport  v.  Davenport, 
7  Hare,  217. 

6  Earl  Talbot  v.  Hope  Scott,  4  K.  &  J. 
96;  4  Jur.  N.  S.  1172;  Neale  v.  Cripps, 
4  K.  &  J.  472. 

T  Mogg  x>.  Mogg,  2  Dick.  670;  Morti- 
mer V.  Cottrell,  2  Cox,  205;  Mitchell  v. 
Dors,  6  Ves.  147;  Earl  Cowper  v.  Baker, 
17  Ves.  128;  Courthope  v.  Mapplesden,  10 
Ves.  290;  Best  v.  Drake,  11  Hare,  369. 

8  Anon.,  cited  in  Mogg  v.  Mogg,  uhi 
iup. ;  Robinson  v.  Lord  Byron,  1  Bro.  G. 
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The  Court  will  likewise  interfere  by  injunction,  where  the  parties  Ch.  XXXVI. 

committing  the  waste,  with  nothing  but  temporary  and  limited   . ^ , 

interests  in  the  subject-matter,  are  maliciously  and  wantonly  abus-  In  cases  of 
ing  their  legal  rights  to  the  injury  of  those  in  remainder.  This  is  ^gt*'^ 
commonly  called  equitable  waste,  which  may  be  defined  to  be  :  the 
commission  of  such  acts  as  at  Law  would  not  be  esteemed,  under 
the  circumstances  of  the  case,  to  be  waste,  but  which  are  so  es- 
teemed in  the  view  of  a  Court  of  Equity,  from  their  manifest  injury 
to  the  inheritance,  though  not  inconsistent  with  the  legal  rights  of 
the  party  committing  them.^  Thus,  for  example,  it  was  held,  in 
Zewis  JSowle's  case,^  that  if  there  was  a  tenant  for  life  without  im- 
peachment of  waste,  he  had  as  great  a  power  to  do  waste,  and  to 
convert  it  at  his  own  pleasure,  as  a  tenant  in  fee  or  a  tenant  in  tail 
had  :  so  that,  if  any  trees  were  severed  from  the  inheritance,  either 
by  the  act  of  the  party  or  by  the  act  of  law,  and  became  chattels, 
the  whole  property  in  them  was  in  the  tenant  for  life,  by  force  of 
the  clause.  The  necessary  consequence  of  this  doctrine  was,  that 
a  tenant  for  life  without  impeachment  of  waste,  could  not  in  any 
case  be  restrained,  in  Equity,  from  cutting  timber  upon  the  estate  : 
for  that  would  have  been  to  determine  that  he  should  not  enjoy 
the  property  which  the  law  gave  him,^  It  was,  however,  soon 
found,  that  this  extensive  power  might  be  wantonly  and  capri- 
ciously abused,  to  the  prejudice  of  the  inheritance ;  and,  accordingly, 
where  a  tenant  for  life,  unimpeachable  of  waste,  was  making  an 
unconscientious  use  of  that  power,  the  Court  of  Chancery  assumed 
the  jurisdiction  of  restraining  and  modelling  it.*  Thus,  it  has 
interfered  by  injunction,  where  the  tenant  for  life  was  pulling  down 
a  castle  ;  ^  or  the  family  mansion,  or  farm-houses.*^  It  will  also  in- 
terfere, where  he  is  cutting  down  timber  of  too  young  growth  ; '' 
or  where  he  is  cutting  down  trees  which  were  planted  or  growing, 
or  designedly  left,  for  ornament  or  shelter.^  This  principle  has 
even  been  extended  to  plantations,  vistas,  avenues,  and  rides ;  ^ 

C.  588 ;  Grey  v.  Duke  of  Northumberland,  Wright,  Johns.  740 ;  6  Jur.  N.  S.  647 ;  2 

13  Ves.  236 ;  Kiuder  v.  Jones,  17  Ves.  110 ;  De  G.,  F.  &  J.  234 ;  6  Jur.  N.  S.  809. 

Thomas  v.  Oakley,  18  Ves.  184;  Lowndes  8  Packington's  case,  3  Atk.  215;  Wil- 

V.  Bettle,  ubi  svp. ;  contra,  Smith  v.  Coll-  Hams  v.  N'Namara,  8  Ves.  70;  Stansfieldv. 

yer,  8  Ves.  89.  Haberghani,  10  Ves.  273 ;  Wellesley  I'.Wel- 

i'As   to   equitable   waste,   see  ante,   p.  lesley,  6  Sim.  497;  Morris  «.  Morris,  15  t^ira. 

1629,  note  (3).  505;  Kekewichr.  Marker,  3  M'N.&  G.  311, 

2  11  Kep.  80.                 •  322;  Markers.  Marker,  9  Hare,  1;  Canip- 

8  Aston  V.  Aston,  1  Ves.  S.  264,  266.  bell  v.  Allgood,  17  Beav.  623;  Vincent  v. 

*  See  Kane  v.   Vanderburgh,   1  John.  Spicer,  22  Beav.  380;  2  Jur.  N.  S.  654; 

Ch.  11.  Micklethwait  v.  Micklethwait,  1  De  G.  & 

5  Vane  v.  Lord  Barnard,  2  Vern.  738;  J.  504;  3  Jur.  N.  S.  1279;  Haliiwell  v. 
S.  C.  nom.  Lord  Bernard's  case,  Prec.  in  Phillipps,  4  Jur.  N.  S.  607;  6  VV .  K.  408, 
Ch.  454.  V.  C.  W. ;    Turner  v.  Wright,  ubi  sup. ; 

6  Aston  V.  Aston,  ubi  sup.  ;  Smyth  t>.  Ford  v.  Tynte,  10  Jur.  N.  b.  429,  L.  JJ.; 
Carter,  18  Beav.  78.  2  De  G.,  J.  &  S.  127.     For  forms  ot  order, 

7  Obrien  v.  Obrien,  Amb.  107;  Cham-  see  Seton,  890-894. 

berlyne  v.  Dummer,  1  Bro.  C.  C.  166;  and  »  Lord   Tamworth   v.  Lord   Ferrers,  6 

see  Order  in  S-  C,  Seton,  890;    Strath-       Ves.  419. 
more  v.  Bowes,  2  Bro.  C.  C.  88;  Turner  v. 
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By  tenants  in 
tail  after  pos- 
sibility, &c. 


Account  of 
waste  is  inci- 
dental to 
injunction. 


and  to  trees  which  are  either  planted  to  shut  out  an  object,^  or 
merely  for  the  benefit  of  a  view.*^  In  some  of  these  cases,  the  kind 
of  waste  has  been  called,  by  the  Judges,  extravagant,  humorsome 
waste  :  in  others,  voluntary,  malicious,  intended  waste  :  in  others 
again,  wanton  and  wilful  waste.  In  all  of  them,  in  short,  it  was 
the  improper  and  abusive  exercise  of  a  legal  power,  to  the  detriment 
of  those  in  remainder,  which  the  Court  interfered  to  restrain  ;  *  it 
will  not  interfere  in  any  case  of  permissive  waste.^ 

Tenants  in  tail  after  the  possibility  of  issue  extinct,  have  the 
same  powers,  and  are  subject  to  the  same  restrictions,  as  tenants 
for  life  without  impeachment  of  waste ;  and  it  makes  no  difference 
that  they  are  unimpeachable  of  waste,  not  by  the  provision  of  the 
grantor,  btit  as  a  legal  incident  of  their  estate.^ 

It  is  to  be  remarked,  that  the  object  of  the  Court's  interference 
in  granting  an  injimction  to  stay  this  kind  of  waste  is  not  by  way 
of  satisfying  a  damage,  but  in  order  to  prevent  a  wrong;  and, 
therefore,  a  person  cannot  come  into  Equity  merely  for  an  account, 
unless  where  the  waste  is  of  that  nature  that  the  plaintiff  has  no 
remedy  at  Law.  The  account  depends  entirely  upon  the  injunction : 
it  is  incidental  to,  and  consequential  upon  it ;  and,  if  a  person  is 
entitled  to  the  one,  he  is  entitled  to  the  other  also,  on  the  principle 
of  preventing  a  multiplicity  of  suits :  for,  otherwise,  he  would  be 
obliged  to  bring  his  action  at  Law  as  well  as  his  bill  in  Equity : 
his  action  by  way  of  satisfaction  :  his  bill  by  way  of  prevention.^ 
After  the  determination  of  the  tenant's  estate,  a  bill  will  lie  for  an 
account  of  equitable  waste,  although  no  injunction  is  prayed  by  the 
bill ;  "^  and  if  the  person  who  has  committed  the  waste  is  dead,  he 
must,  through  his  representatives,  refund  in  respect  of  the  wrong 
he  has  done,  and  not  retain  the  produce  of  his  injury :  which  is 
recoverable  in  no  other  Court.  "  It  would,"  says  Lord  Cowper,* 
"  be  a  reproach  to  Equity  to  say,  when  a  man  has  taken  my  ore  or 
timber,  and  disposed  of  it  in  his  lifetime,  and  dies,  that,  in  this  case, 
I  must  be  without  remedy." 


1  Day  V.  Merry,  16  Ves.  375. 

2  Mtirquis  of  Duwnshire  v.  Ladv  Sandys, 
6  Ves.  U'7. 

3  A  devisee  for  life  was  restrained  from 
cutting  down  the  trees  from  the  woodlnnd 
of  the  estate  and  from  planting  the  new 
grounds.  Smith  v.  Poyas,  2  Desau^.  65. 
So  from  using  the  timber  for  any  other 
purpose  than  tor  fuel,  fencing,  &c.     Ibid. 

4  Powvs  V.  lilagrave,  4  De  G.,  M.  &  G. 
448,  458;'  Kay,  495;  18  Jur.  462. 

6  Abraham"  v.  Bubb,  Freem.  53;  Attor- 
nev-General  v.  Duke  of  Marllioruugh,  3 
Mad.  498,  539 ;  Williams  v.  Williams,  15 
Ves.  419,  423;  and  see  2  Swaiist.  145,  n. 

6  Jesus  Cidlege  v.  Bloom,  3  Atk.  263; 
Amb.  54;  Duke  of  Leeds  v.  Lord  Amherst, 
14  Sim.  357,  364;  20  Beav.  239;  2  Phil. 


117,  122;  Lushington  i'.  Boldero,  15  Beav. 
1;  VVinship  V.  Pitts, '3  Paige,  259;  Duvall 
V.  Waters,  1  Bland,  576.  The  Court  of 
Equity  will  not  interfere  unless  they  can 
stay  a  multiplicity  of  suits  at  Law.  Thej' 
must  liave  an  undivided  jurisdiction  over 
the  whole  litigation,  and  the  pcjwer  to 
adjust  the  whole  dispute.  Eastman  v. 
Company,  47  N.  H.  71. 

7  Garth  v.  Cotton,  1  Dick.  183;  Smith 
V.  Cooke,  3  Atk.  381;  Pulteney  v.  War- 
ren, 6  Ves.  89;  Grierson  v.  Evre,  9  Ves. 
346. 

s  Bishop  of  Winchester  v.  Knifrht,  1  P. 
Wms.  406,  407;  and  see  Hambly  v.  Trott, 
Cowp.  371,  376;  Marquis  of  Lansdowne  v. 
Marchioness  Dowager  of  Lansdowne,  1 
Mad.  116,  136. 


GENERALLY. 


1635 


Ch.  XXXVI. 

§1- 


The  Court  will  interfere,  by  injunction,  to  supj^ress  the  com- 
mission or  continuance  of  a  nuisance.-^      Nuisances  are   of  two 
kinds :  those  which  are  injurious  to  the  public  at  large ;  and  those  To  restrain 
which  are  injuiious  to  the  rights  and  interests  of  private  persons, 


nuisances : 


1  Boston  &  Lowell  R.R.  Corp.  v.  S.  & 
L.  R.R.  Co.,  2  Gray,  1,  27,  28;  Charles 
River  Bridge  v.  Warren  Bridge,  6  Pick. 
376  ;  S.  C,  7  Pick.  344  ;  Sprague  v. 
Rhodes,  4  R,  I.  301 ;  Attorney-General  v. 
Colney  Hatch  Lunatic  Asylum,  L.  R.  4 
Ch.  Ap.  146.  The  Court  enjoins  what 
will  clearly  end  in  nuisance;  if  this  is  un- 
certain, the  motion  will  be  refused  with 
costs.  Haine  v.  Taylor,  2  Ph.  209;  10 
Beav.  75,  77,  79,  80.  What  is  nuisance  is 
chiefly  a  subject  for  a  jury,  and  to  be 
ascertained  by  an  action  before  granting 
relief.  See  Attorney-General  v.  U.  K. 
Elec.  Tel.  Co.,  5  L.  T.  N.  S.  328;  2  Seton 
Dec.  (3d  Eng.  ed.)  898;  Cleeve  v.  Mahany, 
9  W.  R.  882;  Wason  v.  Sanborn,  45  N.  H. 
171 ;  Eastman  v.  Company,  47  N.  H.  71. 

The  real  question  in  all  the  cases  is 
the  question  of  fact,  viz.,  whether  the 
annoyance  or  inconvenience  is  such  as 
materially  to  interfere  with  the  ordinary 
comfort  of  human  existence ;  or,  in  refer- 
ence to  property,  whether  the  injury  aris- 
ing from  the  matters  complained  of  is  such 
as  visibly  to  diminish  the  value  of  the 
property,  and  the  comfort  and  enjoyment 
of  it.  St.  Helen's  Smelting  Company  v. 
Tipping,  11  H.  L.  Cas.  642;  S.  C,  ,4  B. 
&  t>.  608,  616,  1093;  Walter  v.  Selfe,  4 
De  G.  &  Sm.  322;   Soltau  v.   De  Held, 

2  Sim.  N.  S.  133 ;  Crump  v.  Lambert,  L. 
R.  3  Eq.  409,  412,  413 ;  Ross  v.  Butler,  4 
C.  E.  Green  (N.  J.),  294;  Fish  v.  Dodge, 

4  Denio,  811;  Peck  v.  Elder,  3  Sandf.  126; 
Catlin  V.  Valentine,  9  Paige,  575 ;  Wesson 
V.  Washburn  Iron  Co.,  13  Allen,  95; 
Barnes  v.  Hathorn,  7  Am.  Law  Reg.  (N. 
S.)  81;  Rhodes?;.  Dunbar,  7  Am.  LawReg. 
412;  Davidson  v.  Isham,  1  Stockt.  189; 
Walcott  V.  Melick,  3  Stockt.  207 ;  Holsman 
V.  Boiling  Spring  Bleaching  Co.,  1  McCar- 
ter  (N.  J.),  243;  Beardmore  v.  Leadwell, 

3  Giff.  683;  Cooke  v.  Forbes,  L.  R.  5  Eq. 
173 ;  Inchbald  v.  Barrington,  L.  R.  4  Ch. 
Ap.  388,  396;  Walker  v.  Brewster,  L.  R. 

5  Eq.  25;  ante,  p.  1629,  note.  But  if  the 
evidence  is  satisfactory,  the  Court  will 
grant  an  injunction  against  a  nuisance 
without  having  the  question,  whether 
there  is  a  nuisance,  tried  before  a  jury. 
Inchbald  v.  Robinson,  L.  R.  4  Ch.  Ap. 
388 ;  Inchbold  v.  Barrington,  ibid. ;  ante, 
1629,  note. 

Having  one's  rest  disturbed  is  a  nui- 
sance, though  compensable  by  damages; 
depreciation  of  property  is  not  a  nuisance. 
White  V.  Cohen,  2  Drew.  312.  Burning 
bricks  on  one's  own  ground  was  staj'ed 
as  a  nuisance.  Walter  v.  Selfe,  4  D.  & 
S.  315,  320,  325;  Grafton  v.  Billiard,  4  D. 

6  S.  326 ;  Pollock  v.  Lester,  11  Hare,  266, 
275.  Holding  a  regatta  on  a  reservoir,  on 
which  rights  of  fishing  and  sporting  were 

VOL.  11. 


reserved,  was  held  a  nuisance.  Bostock 
V.  N.  Stafi".  Ry.,  5  D.  &  S.  584;  3  S.  &  G. 
283.  And  a  cattle  fair  on  a  recreation 
ground  was  enjoined.  Attornej'-General 
V.  Mayor,  Southampton,  1  Gitf.  363,  365, 
366.  Leaving  open  or  opening  sewers 
into  a  main-road  sewer,  while  running 
into  a  canal,  was  enjoined.  Manchester  Ry. 
V.  Workshop  Bd.,  23  Beav.  198,  206,  208, 
211;  see  Case  v.  M.  R.  Co.,  27  Beav. 
247,  252 ;  Oldaker  v.  Hunt,  6  De  G.  M.  &  G. 
376,  388;  19  Beav.  485;  2  Seton  Dec. 
(3d  Eng.  ed.)  899,  900;  Attorney-General 
V.  Colney  Hatch  Lunatic  Asylum,  L.  R. 
4  Ch.  Ap.  146.  A  dense  smoke,  laden 
with  cinders,  continued  for  twelve  hours 
twice  in  each  month,  falling  upon  and 
penetrating  the  houses  and  premises  of 
the  plaintiff,  at  distances  varying  from 
forty  to  two  hundred  feet,  was  held,  by 
Chancellor  Zabriskie,  in  Ross  v.  Butler,  4 
C.  E.  Green  (N.  J.),  294,  to  constitute  a 
legal  nuisance.  In  the  opinion  given  by 
the  learned  Chancellor  in  the  above  case, 
the  authorities  are  reviewed  with  great 
discrimination,  and  the  distinction  is 
pointed,  out  between  that  amount  of  annoy- 
ance created  by  the  matters  or  acts  com- 
plained of  which  will,  and  that  which  will 
not,  give  to  them  the  character  of  nui- 
sances ;  but  he  concludes  that,  in  fact,  no 
precise  definition  can  be  given;  each  case 
must  be  judged  of  by  its  own  circum- 
stances. 

In  Crump  v.  Lambert,  L.  R.  3  Eq.  409, 
an  injunction  was  granted  to  restrain  the 
issuing  of  smoke  and  eflluvia  from  a  fac- 
tory chimney,  and  the  making  of  noise  in 
the  factor}',  although  it  was  situated  in  a 
manufticturing  town;  it  being  proved  that 
such  smoke,  eflluvia,  and  noise  were  a 
material  addition  to  previously  existing 
nuisances.  See  Crossley  v.  Lightowler, 
L.  R.  3  Eq.  279 ;  S.  C,  L.  R.  2  Ch.  Ap.  478. 
Smoke,  unaccompanied  with  noise  or  with 
noxious  vapor,  and  ofl^ensive  odors  alone, 
although  not  injurious  to  health,  may 
severally  constitute  a  nuisance.  Crump  v. 
Lambert,  supra;  Ross  v.  Butler,  4  C.  E. 
Green  (N.  J.),  294.  As  to  smoke  from 
flues,  see  Hervey  v.  Smith,  1  K.  &  J.  389. 
As  to  nuisances,  see  Add.  Wrongs,  74, 
838;  Broom  Com.  Law,  1029;  Woodfall, 
733,  1088;  and  for  a  collection  of  cases  in 
Equity,  see  Seton,  898-900;  and  see  ib. 
894. 

As  to  the  effect  of  acquiescence  in  a  nui- 
sance preventing  the  interference  of  the 
Court  for  or  against  a  partv,  see  Bankhart 
V.  Houghton,  27  Beav.  425,  428 ;  2  Seton 
Dec.  (3d  Eng.  ed.)  898,  899;  Attorney- 
General  V.  Sheffield,  &c.  Co.,  3  De  M.  & 
G.  304,  314,  322,  330;  Senior  v.  Pawson, 
L.  R.  3  Eq.  330. 
43 


1636 


INJUNCTIONS   AND   RESTRAINING  ORDERS. 


Ch.  XXXVI. 

§1- 

Nuisances: 


and  purprei- 
tures. 


Kemedy  in 
cases  of  piir- 
preslure. 


Remedy  in 
cases  of  public 
nuisance. 


Suits  should 
be  by  Attor- 
ney-General. 
When  private 
persons  may 
sue. 


With  regard  to  nuisances,  the  jurisdiction  seems  to  be  of  very 
ancient  date,  and  to  be  founded  on  the  iiTeparable  damage  to 
individuals,  or  the  gi'eat  public  injury  which  is  hkely  to  ensue. 
The  jurisdiction  is  appUcable,  not  only  to  nuisances  strictly  so 
called,  but  also  to  piirprestwres.  Vtj  purpresture  is  meant,  in  its 
present  acceptation,  an  encroachment  upon  the  Crown,  either  upon 
part  of  the  demesne  lands,  or  upon  the  high  roads,  rivers,  forts, 
or  streets ;  and  the  difference  between  purprestures  and  nuisances 
consists  in  this :  that  where  the  jus  pi'ivatum  of  the  Crown  is 
invaded,  it  is  a  purpresture ;  but  where  the  jus  publicum  is 
violated,  it  is  a  nuisance.^ 

In  cases  of  purpresture^  the  remedy  is  either  by  information  for 
an  intrusion  at  the  Common  Law,  or  by  information  in  Equity  at 
the  suit  of  the  Attorney-General:  the  consequence  of  a  judgment 
at  Common  Law  being  the  abatement  of  the  erection  or  grievance 
complained  of,  whether  it  is  or  is  not  a  nuisance ;  whilst,  upon  an 
information  in  Equity,  where  the  trespass  does  not  jDroduce  any 
public  injury,  the  Court  may  direct  an  inquiry  whether  it  is  most 
beneficial  to  the  Crown  to  abate  the  purpresture^  or  to  suffer  the 
erection  to  remain,  and  be  assessed  as  a  part  of  the  legal  revenue.^ 

In  cases  of  pubHc  nuisance,  properly  so  called,  an  indictment 
lies  to  abate  them,  and  to  prosecute  the  offender ;  but  an  infomia- 
tion  will  also  lie  in  Equity  to  stop  the  mischief,  and  to  restrain 
the  continuance  of  it.^  It  is  necessary,  however,  that  the  nuisance 
should  be  actual  and  existing,  and  not  merely  prospective :  how- 
ever strongly  the  apprehension  of  injury  may  be  supported  by 
scientific  evidence.* 

As  a  general  rule,  a  suit  of  this  kind  should  be  instituted  by 
the  Attorney-General,  or  at  all  events,  he  should  be  a  party  to  it, 
as  representing  the  public ;  but  persons  who  conceive  themselves 
aggrieved  may  also  come  forward,  and  ask*  the  assistance  of  the 
Court  to  prevent  a  pubhc  nuisance  fi-om  which  they  have  indi- 
vidually sustained  damage ;  ^  and  in  the  event  of  an  individual 


.  1  2d.  Inst.  38,  272;  Harg.  Law  Tracts, 
84,  87. 

2  Attorney-General  v.  Richards,  2  Anst. 
603,  616 ;  Attorney-General  v.  Johnson,  2 
J.  Wil.  87;  Rex  v.  Earl  Grosvenor,  2 
Starkie's  N.  P.  511. 

3  Mayor  of  London  v.  Bolt,  5  Ves.  129 
Attorney-General  v.  Nichol,  16  Ves.  338 
Attorney-General  v.  Forbes,  2  M.  &  C 
123,  129;  Turners.  Blamire,  iDrew.  402 
Attorney- General  ^.Cambridge  Consumers 
Gas  Co.,  L.  R.  6  Eq.  282,  292,  V.  C.  M. 
Attorney-General  v.  Bradford  Canal,  L.  R 
2  Eq.  71,  V.  C.  W.;  Attorney-General  v. 
Staffordshire  Copper  Co.,  1  W.  N.  258,  V 
C.  W. 

*  Attorney-General  v.  Mayor,  &c.  of 
Kingston-on-Thames,  11  Jur.  N.  S.  596 ;  13 


W.  R.  888,  V.  C.  "W. ;  Haine  v.  Taylor,  2 
Ph.  209;  10  Beav.  75,  77,  79,  80;  Ross  v. 
Butler,  4  C.  E.  Green  (N.  J.),  294. 

5  Baines  v.  Baker,  Arab.  158;  Attorney- 
General  V.  Cleaver,  18  Ves.  211 ;  Spencer 
V.  London  and  Birmingham  Railway  Com- 
pany, 8  Sim.  193;  Sampson  d.  Smith,  ib. 
272 ;  Attorney-General  v.  Forbes,  2  M.  & 
C.  123;  Lee  v.  Milner,  2  Y.  &  C.  Ex.  611; 
Elmhirst  v.  Spencer,  2  M'N.  &  G.  45; 
Mayor,  &c.  of  Liverpool  v.  Chorlej'  Water- 
works Company,  2  De  G.,  M.  &  G.  852; 
Attorney-General  v.  Corporation  of  Bir- 
mingham, 4  K.  &  J.  528;  Attorney-Gen- 
eral I'.  United  Kingdom  Electric  Telegraph 
Company,  30  Beav.  287:  8  Jur.  N.  S.  583; 
Fort  V.  Groves,  29  Md.  188;  Allen  v. 
Board  of  Chosen  Freeholders,  2  Beasley 
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suffering  peculiar  and  special  damage  by  a  public  nuisance,  a  suit 
may  be  sustained  by  him,  without  making  the  Attorney-General 
a  party .^ 

With  regard  to  private  nuisances,  the  Court  vnll  interfere  by 
way  of  injunction  where  the  mischief  is  iiTejiarable.'*  The  general 
ground  of  its  interference  is  that  sort  of  material  injury  to  prop- 
erty or  health  requiring  the  application  to  prevent,  as  well  as 
remedy,  an  evil,  for  which  damages  more  or  less  would  be  given 
in  an  action  at  Law.'  It  is  not  every  case  that  would  furnish  a 
right  of  action  against  a  party  which  would  justify  the  interposi- 
tion of  the  Court  of  Equity,  to  redress  the  mischief  or  remove  the 
annoyance.*  But  there  must  be  such  an  injury,  or  the  apprehen- 
sion of  it,  as  from  its  nature  is  not  susceptible  of  being  adequately 
compensated  for  by  damages ;  or  such  as,  from  its  long  continuance, 
occasions  a  constantly  recurring  grievance  which  cannot  be  other- 
wise prevented  but  by   an  injunction.^     Thus,  it  has  been  said. 


(N.J.)  68,  74;  King  v.  The  Morris  and 
Essex  R.K.  Co.,  3  C.  E.  Green  (N.  J.), 
397 ;  Cook  v.  Mayor  &  Corp.  of  Bath,  L. 
R.  6  Eq.  177;  Howe  v.  Granite  Bridge,  21 
Pick.  344;  Corning  v.  Lowerre,  6  John. 
Ch.  439;  Hamilton  v.  Whitridge,  11 
Md.  128;  Zabriskie  v.  Jersey  Citv  «&; 
Bergen  R.R.  Co.,  2  Beasley  (N.  J.),  314; 
Dover  v.  Portsmouth  Bridge,  17  N.  H. 
200;  Walker  v.  Brewster,  L.  R.  5  Eq.  25. 
But  a  bill  for  an  injunction  against  a  pub- 
lic nuisance  will  not  be  sustained,  unless 
it  shows  a  particular  injury  to  the  plain- 
tiff, distinct  from  that  which  he  suffers  in 
common  with  the  rest  of  the  public.  Bige- 
low  V.  The  Hartford  Bridge  Co.,  14  Conn. 
665. 

An  owner  of  lots  upon  a  street,  upon 
■which  a  railway  is  about  to  be  constructed, 
which  will  be  specially  injurious  to  him, 
may  maintain  a  suit  to  enjoin  such  con- 
struction. Milhan  v.  Sharp,  28  Barb. 
(N.  y.)  228.  In  Hamilton  v.  Whitridge, 
11  Md.  128,  it  was  held,  that  parties  suflt'er- 
ing  special  damage  in  the  value  and  use 
of  their  property,  may  have  an  injunction 
to  restrain  the  owner  of  an  adjoining  house 
from  its  contemplated  use  as  a  house  of 
prostitution. 

1  Soltau  V.  De  Held,  2  Sim.  N.  S.  133, 
142;  16  Jur.  326;  Wood  v.  SutclifFe,  2 
Sim.  N.  S.  163;  16  Jur.  75. 

2  VVinnipiseogee  Lake  Co.  v.  Worster, 
29  N.  H.  433;  Ingraham  v.  Bunnell,  5 
Met.  118;  Davis  v.  Reed,  14  Md.  152; 
Webber  I'.  Gage,  39  N.  H.  182;  Middle- 
ton  V.  Franklin,  3  Cal.  328;  Dana  v. 
Valentine,  5  Met.  8;  Wilcox  v.  Wheeler, 
47  N.  H.  488 ;  see  Boston  W^ater  Power 
Co.  V.  Boston  &  Worcester  R.R.  Corp.,  16 
Pick.  612,  525 ;  Bigelow  v.  The  Hartford 
Bridge  Co.,  14  Conn  565;  Perry  v.  Parker, 
1  Wood.  &  M.  283;  Cunningham  v.  Rome 
R.  R.  Co.,  27  Geo.  499;  Eastman  v.  Com- 
pany, 47  N.  H.  71;  Earl  v.  De  Hart,  1 
Beasley  (N.  J.),  280. 


3  Attornev-General  v.  Nichol,  16  Yes. 
338,  343;  \Vhite  v.  Cohen,  1  Drew.  312. 
When  the  nuisance  operates  to  destroy 
health,  or  to  diminish  the  comfort  of  a. 
dwelling,  an  action  at  Law  furnishes  no 
adequate  remedy,  and  the  party  injured  is 
entitled  to  protection  by  injunction.  Hols- 
man  V.  Boiling  Spring  Bleaching  Co.,  1 
McCarter  (N.  J.),  335. 

■*  Attorney-General  v.  Cambridge  Con- 
sumers Gas  Co.,  L.  R.  6  Eq.  282,  297;  see 
Heath  v.  Bucknall,  L.  R.  8  Eq.l,  6.  per  Lord 
Romilly  M.  R. ;  Wason  v.  Sanborn,  45  N.  H. 
169.  But  in  Crump  v.  Lambert,  L.  K.  3  Eq. 
409,  it  was  held  that  a  Court  of  Chancery 
will  restrain  the  continuance  of  a  nuisance 
by  injunction  whenever  substantial  dam- 
ages might  be  recovered  in  respect  of  it 
by  an  action  at  Law. 

5  Fishmongers'  Company  v.  East  India 
Company,  1  Dick.  163;  Attornev-General 
r.  Nichol,  16  Yes.  338,  342;  Haines  v. 
Taylor,  10  Beav.  75;  2  Phil.  209;  Elmhirst 
V.  Spencer,  ubi  sup. ;  Attorney-General  v. 
Sheffield  Gas  Consumers  Companv,  3  De 
G.,  M.  &  G.  304;  17  Jur.  677;  Soltau  V. 
De  Held,  and  Wood  v.  Sutcliffe,  iibi  sup. ; 
Tipping  V.  St.  Helen's  Smelting  Co.,  L.R. 
1  Ch.  Ap.  66;  Walker  v  Brewster,  L.  R. 
5  Eq.  25;  Imperial  Gas  Co.  v.  Broadbent, 
7  H.  L.  Ca.  600;  5  Jur.  N.  S.  1319;  S.  C. 
nom.  Broadbent  V.  Imperial  Gas  Companv, 
7  De  G.,  M.  &  G.  436;  3  Jur.  N.  S.  221; 
Cook  V.  Forbes,  L.  R.  5  Eq.  166 ;  Attorney- 
General  V.  Cambridge  Consumers  Gas  Co., 
L.  R.  4  Ch.  Ap.  71,  80,  81;  Ingraham  v. 
Dannell,  5  Met.  118;  2  Story  Eq.  Jur. 
§  925;  Mohawk  &  Hud.«on  R.R.  Co.  v. 
Antcher,  3  Paige,  213;  Webber  v.  Gage, 
39  X.  H.  182,  186,  187,  1S8;  Burnham  v. 
Kempton,  44  N.  H.  97;  Olmstead  v. 
Loomis,  6  Barb.  (S.  C)  152;  Lyon  i'.  Mc- 
Laughlin, 32  Yt.  423;  Moms  Canal  & 
Banking  Co.  v.  Central  R.R.  Co.  of  N.  J., 
1  C.  E.  Green  (N.  J  ),  419,  422;  Holsmaa 
V.  Boiling  Spring  Bleaching  Co.,  1  Mc- 
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Ch.  XXXVI.  that  every  common  trespass,  or  a  mere  diminution  of  the  value  of 
the  premises,  is  not  a  ground  for  an  injunction  ;  but,  if  the  trespass 
continue  so  long  as  to  become  a  nuisance,  or  if  the  diminution  of 
the  value  of  the  premises  amount  to  iiTei:)arable  mischief,  then  the 
Court  will  undoubtedly  interfere.^  The  most  common  cases  in 
which  the  Court  exercises  this  jurisdiction  occur,  where  it  is  called 
upon  to  restrain  a  party  from  building  so  near  the  ^plaintiff's  house 

or  pollution  of  as  to  darken  his  ancient  lights.-  luiunctions  have  also  been 
'  granted  to  stop  the  pollution  of  streams ;  ^  and  to  prevent  the 


To  restrain 
obstruction  to 
ancient 
lights; 


Carter,  335 ;  Eastman  v.  Amoskeag  Manuf. 
Co.,  47  N.  H.  71,  79;  Bassett  v.  Com- 
pany, 47  N.  H.  426;  Merritield  v.  Lom- 
bard, 13  Allen,  16,  18;  Hill  v.  Sayles,  12 
Cush.  454;  Bemis  v.  Upham,  13  Pick. 
169. 

1  Coulson  V.  "White,  3  Atk.  21 ;  "White 
V.  Cohen,  1  Drew.  312 ;  Johnstone  v.  Hall, 
2  K.  &  J.  414;  2  Jur.  N.  S.  780;  Hodgson 
V.  Duce,  2  Jur.  N.  S.  1014,  V.  C.  S. ;  El- 
well  r.  Crowther,  10  "W.  R.  615,  M.  R. ; 
Hepburn  v.  Lordan,  2  H.  &  M.  345;  11 
Jur.  N.  S.  132,  compromised  on  appeal, 
2  H.  &  M.  353;  11  Jur.  N.  S.  254;  and 
see  11  Jur.  N.  S.  636. 

2  Ryder  v.  Bentham,  1  Ves.  S.  543; 
Back  V.  Stacy,  2  Russ.  121;  East  India 
Company  v.  Vincent,  2  Atk.  83;  Turner 
V.  Spooner,  1  Dr.  &  Sm.  467;  7  Jur.  N.  S. 
1068;  Davies  v.  Marshall,  1  Dr.  &  Sm. 
557;  7  Jur.  N.  S.  720;  Cooper  v.  Hub- 
buck,  30  Beav.  160;  7  Jur.  N.  S.  457;  and 
see  Isenberg  v.  East  India  House  Estate 
Company,  10  Jur.  N.  S.  221  L.  C. ;  Jack- 
son V.  Duke  of  Newcastle,  ib.  688,  810,  L. 
C. ;  Low  V.  Innes,  ib.  1037,  L.  C ;  Weather- 
ley  V.  Ross,  1  H.  &  M.  349 ;  Cotching  v. 
Bassett,  32  Beav.  101;  9  Jur.  N.  S.  590; 
Eadclifife  v.  Duke  of  Portland,  3  GitT.  702 ; 
8  Jur.  N.  S.  1007;  Martin  v.  Headon,  11 
Jur.  N.  S.  5,  v.  C.  K. ;  Curriers'  Com- 
pany V.  Corbett,  2  Dr.  &  Sm.  355;  11  Jur. 
N.  S.  719;  13  W.  R.  1056,  L.  JJ.;  Stokes 
v.  City  Offices  Company,  11  Jur.  N.  S. 
560;  13  "W.  R.  537,  V.  C.  "V\^ ;  2  H.  &  M. 
250;  Laurence  v.  Austin,  11  Jur.  N.  S. 
576;  13  W.  R.  981,  M.  R.;  Clarke  v.  Clark, 
11  Jur.  N.  S.  914;  14  "W.  R.  115  L.  C; 
L.  R.  1  Ch.  Ap.  16;  Martin  v.  Headon, 
L.  R.  2  Eq.  425;  Tapling  v.  Jones,  11  H. 
L.  Ca.  290;  Heath  v.  Bucknall,  L.  K.  8 
Eq.  1;  Staight  v.  Bum,  L.  R.  5  Ch.  Ap. 
163;  Dent  v.  Auction  Mart  Co.,  L.  R.  2 
Eq.  238,  12  Jur.  N.  S.  447,  "V.  C.  "W. ; 
Yates  V.  Jack,  L.  R.  1  Ch.  Ap.  295 ;  12 
Jur,  N.  S.  305,  L.  C;  Robsou  v.  "Whit- 
tingham,  L.  R.  1  Ch.  Ap.  442;  12  Jur.  N. 
S.  40,  L.  JJ. ;  Durell  v.  Pritchard,  L.  R.  1 
Ch.  Ap.  244;  S.  C.  rum.  Darrell  v.  Pritch- 
ard, 12  Jur.  N.  S.  16,  L.  JJ.;  Smith  v. 
Owen,  14  "W.  R.  422,  V.  C.  "W. ;  Hvnam  v. 
Dunn,  1  W.  N.  293,  V.  C.  W.;"l2  Jur. 
N.  S.  387.  V.  C.  K.;  "Webb  v.  Hunt, 
1  "W.  N.  165;  12  Jur.  N.  S.  558,  V.  C.  K.; 
Shone  ».  City  of  London  Real  Property 


Company,  1  W.  N.  165;  S.  C.  nom.  Stone 
V.  Citj'  of  London  Real  Property  Company, 
12  Jur.  N.  S.  558,  V.  C.  K. ;  Wavell  v. 
Watson,  1  "W.  N.  344,  V.  C  S. ;  Beadel  v. 
Perrj',  1  W.  N.  362 ;  15  W.  R.  120,  V.  C. 
S. ;  L.  R.  3  Eq.  465 ;  Senior  v.  Pawson,  1 
W.  N.  364,  V.  C.  "W.;  L.  R.  3  Eq.  430; 
Pifty  Associates  v.  Tudor,  6  Gray,  255; 
Story  V.  Odin,  12  Mass.  157;  Atkins  v. 
Chilson,  7  Met.  403;  3  Kent,  448,  449; 
M'Cready  v.  Thomson,  1  Dud.  L.  &  E. 
131 ;  Robeson  v.  Pittinger,  1  Green  (N.  J.), 
Ch.  57 ;  Gerber  v.  Grabel,  16  111.  217 ;  see 
Maynard  v.  Esher,  17  Penn.  232 ;  Cherry 
V.  Stein,  11  Md.  1 ;  Haverstick  v.  Sipe,  33 
Penn.  (St.)  368;  Mahan  v.  Brown,  13 
Wend.  261;  Parker  v.  Foote,  19  Wend. 
309;  Myers  v.  Gemmel,  10  Barb.  537; 
Hubbard  v.  Town,  33  Vt.  295 ;  Banks  v. 
American  Tract  Society,  4  Sandf.  Ch.  438; 
Ray  V.  Lines,  10  Ala.  63 ;  Butt  v.  Imperial 
Gas  Co.,  L.  R.  2  Ch.  Ap.  158. 

In  Connecticut,  it  is  declared  bj'  statute 
that  a  right  to  light  cannot  be  acquired  by 
prescription:  Rev.  St.  1849,  tit.  29,  c.  1, 
§  18;  so  also  in  Massachusetts:  Genl.  Sts. 
c.  90  §  32. 

3  Elmhirst  v.  Spencer,  2  M'N.  &  G.  45; 
Oldaker  i*.  Hunt,  6  De  G.,  M.  &  G.  376; 
1  Jur.  N.  S.  785 ;  19  Beav.  485 ;  Attorney- 
General  V.  Luton  Board  of  Health,  2  Jur. 
N.  S.  180,  V.  C.  \V.;  Attorney -General  v. 
Corporation  of  Birmingham,  4  K.  &  J. 
528;  Manchester  and  Sheffield  Railway 
Company  v.  Worksop  Board  of  Health, 
23  Beav.'  198;  3  Jur.  N.  S.  304;  Goldsmid 
V.  Tunbridge  "Wells  Improvement  Com- 
missioners, 14  W.  R.  92,  M.  R. ;  L.  R.  1 
Eq.  161;  L.  R,  1  Ch.  Ap.  349;  12  Jur.  N. 
S.  308,  L.  JJ. ;  Spokes  v.  Banbury  Board 
of  Health,  14  \V.  R.  128,  V.  C  W. ;  L.  R. 
1  Eq.  42,  51 ;  11  Jur.  N.  S.  1010 ;  Attorney- 
General  V.  Bradford  Canal  Co.,  L.  R.  2  Eq. 
71,  V.  C.  W. ;  Attorney-General  v.  Rich- 
mond L.  R.  2  Eq.  306,  V.  C.  "W. ;  12  Jur. 
N.  S.  544,  V.  C.  \V. ;  Feilden  v.  Corpora- 
tion of  Blackburn,  1  W.  N.  256,  V.  C.  "W. ; 
Crossley  v.  Lightowler,  1  W.  N.  345,  "V.  C. 
"W.;  L.  R.  3  Eq.  279;  Attorney-General  v. 
Colney  Hatch  Lunatic  Asylum,  L.  R.  4  Ch. 
Ap.  146;  Holsman  v.  Boiling  Spring 
Bleaching  Co.,  1  McCarter  (X.  J.),  335; 
Merritield  v.  Lombard,  13  Allen,  16;  An- 
gell,  "Watercourses  (6th  ed.),  §450  a,  and 
note.    For  forms  of  orders,  see  Seton,  894 ; 
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pulling  down  of  banks  of  rivers,  whereby  the  plaintiff  was  exposed 
to  inundations  from  which  the  banks  had  protected  him ;  ^  and 
the  diversion  of  watercourses ;  ^  and  to  restrain  the  use  of  a  rifle 
range  until  it  had  been  rendered  free  from  danger  to  the  plaintiff, 
who  was  the  occupier  of  adjacent  lands.^ 

In  cases  of  this  description,  where  a  party  sues  in  respect  of  an 
alleged  injury  to  his  legal  rights,  it  seems  that  an  interlocutory 
injunction  is  granted  solely  upon  the  principle  of  preser\ang  prop- 
erty until  a  decision  on  the  legal  rights  can  be  had.*  In  order  to 
entitle  the  i:)laintiff  to  such  an  interference,  for  the  purpose  of 
protecting  his  property,  pending  the  decision  of  his  legal  title,  he 
must  show  at  least  a  strong  pnma  facie  case  in  suppoi;t  of  the 
title  which  he  asserts,  and  also  that  he  has  not  been  guilty  of  any 
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General  prin- 
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Lingwood  r.  Stowmarket  Paper-making 
Company,  14  W.  R.  78,  V.  C.  W. ;   L.  R. 

1  Eq.  77,  336;  11  Jur.  N.  S.  993. 

1  Robinson  v.  Lord  Byron,  1  Bro.  C.  C. 
588;  Lanew.  Newdigate,  10  Ves.  192,  194; 
Chalk  V.  Wyatt,  3  Mer.  688;  Seton,  901; 
Del.  &  Ear.  Canal  &  C.  &  A.  R.  &  T.  Co. 
V.  Rar.  &  Del.  Bay  R.  Co.,  1  C.  E.  Green 
(N.  J.),  321,  379;  Eden  Injunct.  (2d  Am. 
ed.)  232,  233,  269;  Giirdner  v.  Newburgh, 

2  John.  Ch.  162;  Van  Bergen  v.  Van 
Bergen,  2  John.  Ch.  272;  Belknap  v.  Bel- 
knap, 2  John.  Ch.  463;  Hammond  v. 
Puller,  1  Paige,  197 ;  Belknap  v.  Trimble, 

3  Paige,  577,601;  Reid».  Gifford,  1  Hopk. 
416;  S.  C,  6  John.  Ch.  19;  2  Story  Eq. 
Jur.  §  927;  Robinson  v.  Lord  Byron,  1 
Bro.  C.  C.  (Perkins's  ed.)  688,  589,  and 
notes;  Burnham».  Kempton,  44  N.  H.  78, 
101;  Winnipiseogee  Lake  Co.  v.  Wor- 
ster,  29  N.  H.  448 ;  Ballon  v.  Hopkinton, 

4  Gray,  324;  Berais  v.  Upham,  13  Pick. 
169;  Hill  V.  Sayles,  12  Cush.  454;  Bard- 
well  V.  Ames,  22  Pick.  353.  Equity  will 
restrain  the  obstruction  of  a  mill  privilege 
by  another  mill  on  the  same  stream. 
Crittenden  v.  Field,  8  Gray,  621;  Sheldon 
V.  Rockwell,  9  Wis.  166.  An  injunction 
was  granted  in  Massachusetts  to  restrain 
the  owner  of  one-half  of  an  ancient  solid 
party  wall,  long  used  for  the  support  of 
buildings  erected  on  each  side  of  it,  from 
cutting  away  a  portion  of  its  face,  and 
erecting  a  new  wall  upon  his  own  land  at 
a  distance  of  two  inches  from  that  portion 
of  the  ancient  wall  which  was  left  standing, 
and  connected  with  it  bv  occasional  pro- 
jecting bricks  and  ties,  thillips  v.  Board- 
man,  4  Allen,  147. 

It  is  within  the  jurisdiction  of  a  Court 
of  Equity  in  New  Hampshire,  to  restrain, 
by  injunction,  a  citizen  of  that  State  from 
injuring  the  real  estate  of  the  plaintiffs, 
though  situated  out  of  the  State.  Great 
Falls  Mauuf.  Co.  v.  Worster,  23  N.  H. 
462. 

2  Shields  v.  Arndt,  3  Green  Ch.  (N.  J.) 
234;  Webb  v.  Portland  Manuf.  Co.,  3 
Sumner,  189 ;  Holsnian  v.  Boiling  Spring 
Bleaching  Co.,  1  McCarter  (N.  J.),  335; 


Bnrnham  v.  Kempton,  44  N.  H.  94,  95; 
Crossley  v.  Lightowler,  L.  R.  3  Eq.  279, 
296,  297;  Roath  v.  Driscoll,  20  Conn.  533; 
Knapp  V.  Douglas  Axe  Co..  13  Allen,  1 ; 
Hulme  V.  Shreve,  2  Green  (X.  J.),  Ch.  279 ; 
Corning  v.  Troy  Iron  &  Nail  Factory,  39 
Barb.  311;  S.  C,  34  Barb.  492,  493; 'Bur- 
well  V.  Hobson,  12  Gratt.  322;  West  t'. 
Walker,  2  Green  Ch.  (N.  J.)  279;  Angell, 
Watercourses  (6th  ed.),  §§  449,  449  a; 
Dexter  v.  Providence  Aqueduct  Co.,  1 
Story,  387. 

3  Bannister  v-  Bigges,  11  Jur.  N.  S. 
276;  13  W.  R.  379,  M.  R.;  S.  C  nom. 
Banister  v.  Bigge,  34  Beav.  287.  As  to 
ancient  lights,  watercourses,  and  otlier 
easements,  see  Add.  Wrongs,  62-119; 
Broom  Com.  Law,  753-789;  Dixon,  54- 
75;  Gale,  jsffssfm ;  L.  C.  Conv.  139-189; 
Seton,  894,  898,  901,  902,  924;  Sugd.  Stat. 
161-183;   Woodfall,  576-631. 

•*  The  object  of  an  injunction  before  an- 
swer is  to  preserve  all  things  in  their  then 
condition,  not  to  determine  any  right  by 
anticipation,  or  to  undo  or  restore  any 
thing.  Murdock's  Case,  2  Bland,  461;  2 
Seton  Dec.  (3d  Eng.  ed.)  874;  Cheever  v. 
Rut.  &  Bur.  R.R.  Co.,  39  Vt.  653.  Courts 
of  Equity  will  not  ordinarily  take  upon 
themselves  to  decide  the  fact  that  a  nui- 
sance exists,  when  that  fact  is  contro- 
verted, but  will  require  that  the  party, 
asking  the  interference  of  the  Court,  shall 
first  establish  his  right  at  Law.  Burnham 
V.  Kempton,  44  N.  H.  78;  Eastman  y. 
Company,  47  N.  II.  71;  Curamings  v. 
Barrett,  10  Cush.  186.  It  is  the  duty  of 
the  Court  rather  to  protect  acknowledged 
rights  than  to  establish  new  and  doubtful 
ones.  Burnham  v.  Kempton,  44  N.  H.  92; 
Roath  V.  Driscoll,  20  Conn.  565. 

But  if  the  evidence  is  satisfactorv,  the 
Court  will  grant  an  injunction  against  a 
nuisance  without  having  tlie  qm^stion, 
whether  there  is  a  nuisance  tried  before  a 
jury.  Inchbald  v.  Robinson,  Inchbald  v. 
Barrington,  L.  R.  4  Ch.  Ap.  388;  see  nnie. 
1629,  1634,  notes;  Wason  r.  Sanborn,  45 
N.  H.  169,  171,  and  cases  cited. 
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improper  delay  in  applying  for  the  interposition  of  the  Court.* 
The  Court  has  then  to  consider  the  degree  of  inconvenience  and 
expense  to  which  granting  the  injunction  would  subject  the  de- 
fendant, in  the  event  of  his  being  in  the  right,^  and,  on  the  other 
hand,  the  nature  of  the  injury  which  the  plaintiif  may  sustain,  in 
the  event  of  his  complaint  turning  out  to  be  well  founded,  and 
the  Court  refusing  to  interfere,  pending  the  decision  of  the  legal 
question;  and,  thus  balancing  the  question  between  the  two 
parties,  and  the  extent  of  inconvenience  likely  to  be  incurred  on 
the  one  side  and  on  the  other,  the  Court  must  exercise  its  dis- 
cretion whether  the  injunction  should  be  granted  or  withheld.' 
Should  the  Court,  in  the  exercise  of  this  discretion,  determine 
upon  granting  the  injunction,  it  will,  if  the  legal  title  is  disputed, 
put  the  parties  in  the  position  of  speedily  obtaining  a  decision 
upon  such  title ;  ^  and  for  that  j)urpose,  either  a  trial  of  the  legal 


1  See  Del.  &  Ear.  Canal  &  C.  &  A.  R. 
&  T.  Co.  V.  Ear.  &  Del.  Bay  R.  Co.,  1  C. 
E.  Green  (N.  J.),  380,  381.  The  plaintiff 
can  be  relieved  by  an  injunction  only  in 
cases  where  he  has  exercised  due  pre- 
caution to  prevent  an  injury.  Russ  v. 
Wilson,  22  Maine,  211.  As  to  the  effect 
of  delay,  or  laches,  or  neglecting  remedies, 
or  acquiescinp;  in  or  encouraging  the  acts 
complained  of,  see  Buxton  v.  James,  5  D. 
&  S.  80;  Attorney-General  v.  Eastlake,  11 
Hare,  205,  228;  Pillow  v.  Thompson,  20 
Texas,  206;  Hart.  Dig.  Art.  1599;  Tash  v. 
Adams,  10  Cush.  252;  Fuller  v.  Melrose,  1 
Allen,  166;  Borland  v.  Thornton,  12  Cal. 
440;  Gray  v.  Ohio  &  Pennsylv.  R.R.  Co., 
1  Grant  Cas.  (Penn.)  412;  Briggs  v. 
Smith,  5  R.  I.  213;  Phelps  v.  Peabody,  7 
Cal.  50;  Little  v.  Price,  1  Md.  Ch.  Dec. 
182;  Burden  v.  Stein,  27  Ala.  104;  Buxton 
V.  James,  5  D.  &  S.  80;  Attorney-General 
V.  Eastlake,  11  Hare,  205,  228;  Wason  v. 
Sanborn,  45  N.  H.  169,  171,  172;  Sheldon 
V.  Rockwell,  9  Wis.  166 ;  Bassett  v.  Com- 
pany, 47  N.  H.  426;  Peabody  v.  Flint,  6 
Allen,  52,  57;  Senior  v.  Pawson,  L.  R.  3 
Eq.  330. 

For  the  principles  of  refusing  injunctions 
on  original  motion,  or  on  appeal,  for  laches, 
and  the  effect  of  objection  or  protest,  see 
see  G.  VV.  Ry.  v.  Oxford,  &c.,  3  De  G.,  M. 
&  G.  341,  3.55,  356,  359,  360,  363;  Attor- 
ney-General V.  Sheffield,  3  De  G.  M.  &  G. 
327,  328;  Coles  v.  Sims,  Kay,  56;  5  De  G., 
M.  &  G.  1 ;  2  Seton  Dec.  (3d  Eng.  ed.)  871, 
872. 

2  See  Wing  v.  Fairhaven,  8  Cush.  363; 
Torrey  V.  The  Camden,  &c.  R.R.  Co.,  3  C. 
E.  Green  (N.  J.),  293.  The  closing  of  a 
road  used  as  a  highway  for  travel,  by 
injunction,  can  only  be  justified  by  the 
clearest  necessity.  Del.  &  Rar.  Canal  & 
C.  &  A.  R.  &  T.  Co.  V.  Ear.  &  Del.  Bay 
R.  Co.,  1  C.  E.  Green  (N.  J.),  321,  381; 
Boston  &  Lowell  R.R.  Co.  v.  Salem  & 
Lowell  R.R.  Co.,  2  Gr.iy,  1;  Pontchartrain 


R.  Co.  V.  New  Orleans  &  Carrollton  R. 
Co.,  11  La.  An,  253. 

But  where  a  plaintiff  has  proved  his 
right  to  an  injunction  against  a  nuisance 
or  other  injurj',  it  is  no  part  of  the  duty  of 
the  Court  to  inquire  in  what  way  the  de- 
fendant can  best  remove  it.  The  plaintiff 
is  entitled  to  an  injunction  at  once,  unless 
the  removal  of  the  injury  is  physically 
impossible;  and  it  is  the  dut)*  of  the  de- 
fendant to  find  his  own  way  out  of  the 
difficulty,  whatever  inconvenience  or  ex- 
pense it  may  put  him  to.  Attorney-Gen- 
eral V.  Colney  Hatch  Lunatic  Asylum,  L. 
R.  4  Ch.  Ap.  146 ;  see  City  of  Salem  v. 
Eastern  R.R.  Co.,  98  Mass.  431. 

3  Wason  V.  Sanborn,  45  N.  H.  169; 
Wilcox  V.  Wheeler,  47  N.  H.  488 ;  Bassett 
V.  Company,  47  N.  H.  426;  Eastman  v. 
Company,  47  N.  H.71;  Ingraham  t;  Dun- 
nell,  5  Met.  123-127 ;  Hartridge  v.  Rock- 
well, R.  M.  Charlt.  260;  Reed  r.  Dews, 
R.  M.  Charlt.  365;  Attorney-General  v. 
Ely,  &c.  Railway  Co.,  L.  R.  6  Eq.  106. 

4  Hilton  V.  Earl  Granville,  C.  &  P.  283, 
292;  4  Beav.  130;  Harman  v.  Jones,  C.  & 
P.  299;  Sanxter  v.  Foster,  ib  302;  Rigby 
V.  Great  Western  Railway  Company,  2 
Phil.  44;  Spottiswoode  v.  Clarke,  ib.  154; 
1  C.  P.  Coop.  t.  Cott.  254;  10  Jur.  1043; 
Haines  v.  Taylor,  2  Phil.  209 ;  10  Beav. 
75 ;  Stevens  v.  Keating,  2  Phil.  333 ;  Ridg- 
way  V.  Roberts,  4  Hare,  106;  Buxton  v. 
James,  5  De  G.  &  S.  80;  16  Jur.  15; 
Hodgson  V.  Earl  Powis,  1  De  G.,  M.  &  G. 
6;  15  Jur.  1022;  Standish  v.  Corporation 
of  Liverpool,  1  Drew.  1;  Attorney-General 
V.  Eastlake,  11  Hare,  205 ;  17  Jur.  801 ; 
Bankart  v.  Houghton,  27  Beav.  425;  5 
Jur.  N.  S.  282;  Mayor  of  Cardiff  r.  Cardiff 
Waterworks  Company,  4  De  G.  &  J.  596; 
5  Jur.  N.  S.  953,  956;  Warden,  &c.  of 
Dover  Harbor  v.  London,  Chatham,  & 
Dover  Railway  Company,  7  Jur.  N.  S. 
453;  9  W.  E.  523,  L.  JJ";  3  De  G.,  F.  & 
J.  559;  Eaden  v.  Firth,  1  H.  &  M.  573; 
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title  will  be  directed  before  the  Court  itself,  or  an  issue  will  be 
directed  to  a  Court  of  Common  Law.-^  If  there  is  no  danger  of 
irreparable  mischief  in  the  mean  time,  the  motion  for  an  injunc- 
tion will  be  directed  to  stand  over,  till  after  the  trial  of  the  legal 
title.2 

A  person  seeking  an  injunction  to  restrain  an  injury  to  his 
legal  rights  must  apply  to  the  Court  without  delay:  for,  if  the 
injury  has  been  completed  at  the  time  of  the  filing  of  the  bill,  the 
Court  will  not  interfere  except  in  cases  in  which  extreme,  or  at  all 
events,  very  serious  damage  will  result  fi'ora  the  injunction  being 
withheld.^ 

It  is  not  now  necessary,  in  every  case,  to  apply  to  the  Court  of 
Chancery  to  prevent  the  repetition  or  continuance  of  an  injury  to 
a  legal  right:  for,  by  the  Common  Law  Procedure  Act,  1854,  in 
all  cases  of  breach  of  contract  or  other  injury,  where  the  party 
injured  is  entitled  to  maintain,  and  has  brought  an  action,  he  may 
claim  a  writ  of  injunction  against  the  repetition  or  continuance  of 
such  breach  of  contract  or  other  injury,  or  the  committal  of  any 
breach  of  contract  or  injury  of  a  like  kind  arising  out  of  the  same 
contract,  or  relating  to  the  same  proj^erty  or  right ;  and  the  plain- 
tiff may  at  any  time  after  the  commencement  of  the  action,  and 
whether  before  or  after  judgment,  apply  ex  parte  to  the  Court  oi*  a 
Judge  for  such  writ.* 

The  Court  will  also  interfere  by  injunction,  to  restrain  the 
infringement  of  a  patent,  or  piracy  of  a  copyright.     This  inter- 
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Burnham  v.  Kempton,  44  N.  H.  78,  97 ; 
Eastman  v.  Company,  47  N.  H.  71 ;  anU, 
1639,  notes;  Inchbold  v.  Barrington,  L. 
R.  4  Ch.  Ap.  388. 

1  Eaden  v.  Firth,  uhi  sup. ;  and  see  25 
&  26  Vic.  c.  42 ;  Freeman  v.  Tottenham 
&  Hampstead  Railway  Company,  11  Jur. 
N.  S.  254;  13  W.  R.  1004,  L.JJ.;  ante, 
p.  1081. 

2  Eaden  v.  Firth,  and  Freeman  v.  Tot- 
tenham &  Hampstead  Railway  Company, 
uhi  sup.  For  form  of  such  order,  where 
the  motion  was,  by  consent,  turned  into  a 
motion  for  decree,  see  Seton,  869,  No.  7 ; 
see  ante,  1629,  1639,  notes. 

3  Per  Sir  G.  J.  Turner  L.  J.,  Durell  v. 
Pritchard,  L.  R.  1  Ch.  Ap.  244,  250;  S.  C. 
nom.  Darrell  v.  Pritchard,  12  Jur.  N.  S.  16, 
18;  but  see  S.  C.  nom.  Hindley  v.  Emery, 
L.  R.  1  Eq.  52;  Laurence  v.  Austin,  il 
Jur.  N.  S.  676;  13  W.  R.  981,  M.  R.;  but 
see  Hindley  v.  Emery,  11  Jur.  N.  S.  878; 
14  W.  R.  25,  V.  C.  W.,  where  the  plaintiff, 
having  come  in  time  as  to  part  of  his  case, 
an  inquiry  was  directed  as  to  the  damages 
occasioned  by  so  much  of  the  injury  as  was 
completed  previously  to  the  filing  of  the 
bill ;  and  see  Deere  v.  Guest,  1  M.  &  C.  516. 

4  17  &  18  Vic.  c.  125,  §§  79,  82;  and  see 


Jessel  V.  Chaplin,  2  Jur.  N.  S.  931 ;  4  W. 
R.  610,  Ex. ;  Shaw  v.  Stanton,  6  W.  R.  327, 
Ex.  Injunctions  obtained  in  Equity,  on  an 
application  ex  parte,  to  continue  until  the 
further  order  of  the  Court,  or  some  Judge 
thereof,  under  the  early  practice  of  the 
Court  in  Massachusetts,  were  granted 
with  considerable  facility,  on  the  ground 
that,  being  ex  paj-te,  it  would  not  affect 
the  merits  on  an  ultimate  hearing,  and 
that  if  its  operation  were  considerably 
injurious  to  the  defendant,  it  was  com- 
petent for  him  to  move  to  dissolve  it  on 
affidavit,  on  application  to  any  Judge, 
upon  short  notice  and  cause  shown.  Some- 
what more  caution  has  been  observed  in 
this  matter  latterly,  on  consideration,  that 
if  such  an  injunction  is  not  necessary  to 
prevent  irreparable  injury,  or  render  the 
purpose  of  the  suit  unavailing,  it  may 
operate'injuriously  to  interrupt  an  impor- 
tant enterprise,  and  because  after  subpmna 
served,  the  defendant  has  notice  of  the 
suit,  and  proceeds  at  the  peril  of  all  the 
consequences  that  mav  ensue.  AVing  v, 
Fairliaven,  8  Cash.  363",  364.  As  to  writs 
of  injunction  at  Law,  see  Chittj-'s  Arch. 
1103  et  seq. 
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ference  was  originally  based  upon  the  principle  that  the  law  did 
not  give  a  complete  remedy  to  those  whose  property  was  invaded : 
for,  if  each  infringement  of  the  j^atent  or  copyi'ight  was  made  a 
distinct  cause  of  action,  the  remedy  would  be  worse  than  the 
evil.^  The  inventors  or  aiithors  might  be  ruined,  by  the  necessity 
of  perpetual  litigation,  without  ever  being  able  to  have  a  final 
establishment  of  theu'  rights ;  and,  in  addition,  the  plaintifi"  had  no 
means  at  Law  of  restraining  the  future  use  of  his  invention,  or  the 
publication  of  his  work,  injuriously  to  his  title  and  interest.^  These 
considerations  do  not  ai:)ply  to  the  same  extent  as  formerly :  for 
now,  an  injunction,  inspection,  or  account  may  be  obtained  at  Law 
in  patent  cases.^  This  has  not,  however,  abrogated  the  original 
equitable  jimsdiction. 

An  injunction  to  restrain  the  infringement  of  a  patent  is  not 
obtainable  in  Equity  as  a  matter  of  course.  The  equitable  title 
flows  fi'om  the  legal  title ;  and  it  was  fonnerly  the  practice,  on 
opening  the  case,  to  require  the  plaintiff  to  bring  an  action  for  the 
purpose  of  establishing  his  legal  title :  *  but  now,  the  legal  right 
must  be  detennined  by  the  Court  of  Chancery :  unless,  under  the 
particular  circumstances  of  the  case,  the  Court  is  satisfied  that  the 
question  can  be  more  conveniently  tried  in  a  Court  of  Common 
Law.^  It  is  the  duty  of  the  Court  to  grant  an  interlocutory  in- 
junction, if  the  validity  of  the  patent,  and  the  fact  of  the  infringe- 
ment, are  satisfactorily  estabhshed.^  If,  however,  either  or  both  of 
these  facts  are  uncertain,  it  dej^ends  on  the  degree  of  doubt  whether 
the  Court  will  grant  the  injunction ;  and  the  Court  will,  in  such 
case,  consider  the  degi*ee  of  convenience  or  inconvenience  to  the 
parties ;  and  may  either  refuse  the  injunction,  refuse  it  on  the  terms 
of  an  account  being  kept,''  or  order  the  motion  to  stand  over  until 
the  plaintiff's  legal  title  is  established.* 


1  2  Story  Eq.  Jur.  §§  930-936;  Orr  v. 
Littlefield,  1  Wood.  &  M.  13. 

2  Hogg  V.  Kirby,  8  Ves.  215,  223;  Har- 
mer  v.  Plane,  14  Ves.  130 ;  Lawrence  v. 
Smith,  Jac.  471;  Universities  of  Oxford 
and  Cambridge  v.  Richardson,  6  Ves.  705, 
706;  Baily  v.  Taylor,  1  R.  &  M.  73; 
Campbell  v.  Scott,  11  Sim.  31;  4. Jur. 479; 
Lewis  V.  Fullarton,  2  Beav.  6.  The  Court 
may  order  an  inspection  of  the  alleged 
infringement,  see  Singer  Manufactuniig 
Company  v.  Wilson,  13  W.  R.  5G0,  V.  C. 
W. ;  or  an  analysis :  Patent  Type  Company 
V.  Walter,  Johns.  727. 

8  15  &  16  Vic.  c.  83,  §  42;  Chitty 
Arch.  1435. 

4  Dodsley  v.  Kinnersley,  Amb.  403,  406. 

5  Ante,  pp.  1071,  1110;  25  &  26  Vic.  c. 
42,  §§  1,  2 ;  Baylis  v.  Watkins,  8  Jur.  N. 
S.  1165,  L.  JJ.;  Young  v.  Fernie,  1  De  G., 
J.  &  S.  353;  10  Jur.  N.  S.  58. 


6  Bridson  v.  M' Alpine,  8  Beav.  229; 
Bovill  V.  Goodier,  L.  R.  2  Eq.  195;  12 
Jur.  N.  S.  404,  M.  R. 

7  For  form  of  undertaking  to  keep  ac- 
counts, see  Seton,  942. 

8  Bridson  v.  M' Alpine,  vii  sup. ;  Brid- 
son V.  Benecke,  12  Beav.  1 ;  and  see  Bol- 
ton V.  Bull,  3  Ves.  140 ;  Hai-mer  v.  Plane, 
ubi  svp. ;  Hill  v.  Thompson,  3  Mer.  622 ; 
Kay  V.  Marshall,  1  M.  &  C.  373;  Bacon  t>. 
Jones,  4  M.  &  C.  433;  Collard  v.  Allison, 
ib.  487;  Sanxter  v.  Forster,  C.  &  P.  302; 
Butlin  V.  Masters,  2  Phil.  290;  Stevens  v. 
Keating,  ib.  333;  Rodgers  v.  Nowill,  6 
Hare,  325,  339;  3  De  G.,  M.  &  G.  614;  17 
Jur.  171;  11  Jur.  73;  Caldwell  v.  Van- 
vlissengen,  9  Hare,  415 ;  Smith  v.  London 
and  South  W^estem  Railway  Company, 
Kay,  408 ;  Price's  Candle  Company  v.  Bau- 
wen's  Candle  Company,  4  K.  &  J.  727; 
Tuck  V.   Silver,  Johns.  218;  Gardner  v. 
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Similar  principles  apply  to  cases  of  copyright.^    At  first,  the  Ch.XXXVI. 

Court  of  Chancery  would  not   give  assistance,  unless   the   com-   > ^^-^^ 

plainant  had  a  clear  legal  right ;  but  it  now  lends  its  aid  when  Copyright: 
the  legal  title  is  either  directly  established  by  decision,  or  is 
apparently  established  by  usage  and  possession.^'  If,  however,  the 
legal  title  is  doubtful,  the  Court  may  refrain  fi'om  interfering  be- 
fore it  is  ascertained  and  detennined :  for  the  equitable  title  flows 
from  the  legal  title ;  and,  therefore,  where  the  one  is  doubtftil,  the 
other  does  not  necessarily  follow.^  The  Court  also  frequently 
reftises  an  injunction,  where  it  acknowledges  a  right,  if  the  con- 
duct of  the  party  complaining  has  led  to  the  state  of  things  which 
occasions  the  application;''  and  an  injunction  has  also  been 
refused,  where  the  matter  which  was  the  subject  of  the  alleged 
piracy  formed  but  a  very  inconsiderable  part  of  the  defendant's 
work :  so  that  the  damage  done  to  the  plaintiff  might  be  calculated 
in  a  few  hours.^ 

There  must  be  separate    bills    upon  each   distinct  invasion  of 


Broadbent,  2  Jur.  N.  S.  1041,  V.  C.  S. ; 
Clark  V.  Fergusson,  1  Giif.  184 ;  Wliitton 
V.  Jennings,  1  Dr.  &  Sm.  110;  S.  C.  nom. 
Whitten  v.  Jennings,  6  Jur.  N.  S.  164; 
Eaden  v.  Firth,  1  H.  &  M.  573 ;  Bovill  v. 
Goodier,  L.  R.  2  Eq.  195;  12  Jur.  N.  S. 
404,  M.  R. ;  Davenport  v.  Goldberg,  2  H. 
&  M.  282 ;  Betts  v.  Neilson,  13  W.  R.  804, 
V.  C.  W. ;  Affid.,  13  W.  R.  804,  1028 ;  11 
Jur.  N.  S.  679,  L.  JJ. ;  3  De  G.,  J.  &  S. 
82 ;  anU^  p.  1071  e,t  seq. ;  Newall  v.  Wil- 
son, 2  De  G.,  M.  &  G.  282;  The  Universi- 
ties of  Oxf.  &  Camb.  v.  Richardson,  6 
Sumner's  Ves.  689,  note  (a);  2  Story  Eq. 
Jul-.  §§  934,  935;  Eden  Injunct.  (2d  Am. 
ed.)  304-307;  Ogle  v.  Ege,  4  Wash.  C.  C. 
584 ;  Isaacs  v.  Cooper,  to.  259 ;  Rogers  v. 
Abbott,  lb.  514 ;  Livingston  v.  Von  Ingen, 
9  John.  570 ;  Phillips  Patents,  451,  469 ; 
SulUvan  v.  Redfield,  1  Paine  C.  C.  441; 
Orr  V.  Littlefield,  1  Wood.  &  M.  13 ;  Good- 
year V.  Day,  2  Wallace  Jr.  283 ;  2  Story 
Eq.  Jur.  §  934;  2  Seton  Dec.  (3dEug.  ed.) 
912.  For  the  statutes  as  to  patents,  see  5 
&  6  Will.  IV.  c.  83 ;  2  &  3  Vic.  c.  67 ;  7  & 
8  Vic.  c.  69;  14  &  15  Vic.  c.  82;  15  &  16 
Vic.  c.  83;  16  &  17  Vic.  cc.  5,  115;  22 
Vic.  c.  13 ;  and  for  a  collection  of  cases  in 
Equity,  as  to  injunctions  relating  to 
patents,  ■with  forms  of  orders,  see  Seton, 
909-914. 

1  Lord  Cranworth,  in  Jefferys  v.  Boosey, 
4  H.  L.  Ca.  815,  said  the  true  definition 
of  "copyright"  is  the  sole  right  of  mul- 
tiplying copies.  That,  of  course,  means 
that  one  must  not  copy  another's  book 
with  or  without  colorable  alterations. 
That  is  a  general  definition  of  copyright. 
Sir  G.  M.  Giffard  L.  J.  in  Morris  v. 
Wright,  L.  R.  5  Ch.  Ap.  284.  For  the 
statutes  as  to  copyright,  see  Colonies:  10 
&  11  Vic.  c.  95;   Low  v.  Routledge,  10 


Jur.  N.  S.  922;  12  W.  R.  1069,  V.  C.  K. ; 
11  Jur.  N.  S.  939 ;  14  W.  R.  90,  L.  JJ. ; 
L.  R.  1  Ch.  Ap.  42.  Designs:  1842,  5  & 
6  Vic.  c.  100;  1843,  6  &7Vic.  c.  65;  1850, 
13  &  14  Vic.  c.  104;  1858,  21  &  22  Vic. 
c.  70;  1861,  24  &  25  Vic.  c.  73^  1862,  25 
&  26  Vic.  c.  12;  Margetson  v.  Wright,  2 
De  G.  &  S.  420;  Mac  Kae  v.  Holdsworth, 
ib.  496 ;  Norton  v.  Nichols,  4  K.  &  J.  475. 
Dramatic  and  Musical  Compositions :  3  & 
4  Will.  IV.  c.  15;  5  &  6  Vic.  c.  45.  En- 
gravings: 8  Geo.  II.  c.  13;  7  Geo.  III. 
c.  38;  17  Geo.  III.  c.  57;  15  &  16  Vic. 
c.  12;  Bogue  v.  Houlston,  5  De  G.  &  S. 
267;  16  Jur.  372.  International:  7  &  8 
Vic.  c.  12;  15  &  16  Vic.  c.  12;  25  &  26 
Vic.  c.  68;  Buxton  v.  James,  5  De  G.  & 
S.  80;  16  Jur.  15;  Ollendorff  v.  Black,  4 
DeG.  &  S.  209;  14  Jur.  1080;  CasseU  v. 
Stiff,  2  K.  &  J.  279 ;  Jeffreys  v.  Boosey,  4 
H.  L.  Ca.  815;  1  Jur.  N.  S.  615;  Low  v. 
Routledge,  ubi  siij).  Lectures :  5  &  6  Will. 
IV.  c.  65.  Literary:  5  &  6  Vic.  45. 
Sculpture:  54  Geo.  III.  c.  56;  and  see 
Designs,  sup.  Universities  and  Colleges: 
15  Geo.  III.  c.  53.  Works  of  Art-  (Paint- 
ings, Drawings,  Photographs):  25  &  26 
Vic.  c.  68.  For  a  collection  of  cases  in 
Equity  as  to  injunctions  relating  to  copy- 
right, with  fonns  of  orders,  see  Seton, 
905-909;  and  see  Phillips  on  Copyright 
in  Works  of  Literature  and  Art,  and  in 
the  application  of  Designs. 

2  2  Story  Eq.  Jur.  §  935. 

8  Ante,  p.  1642. 

4  Piatt  V.  Button,  19  Ves.  447;  S.  C. 
nom.  Platts  v.  Button,  G.  Coop.  303 ;  Run- 
dell  V.  Murray,  Jac.  311;  Saunders  v. 
Smith,  3  M.  &  C.  711. 

5  Baily  v.  Taylor,  1  R.  &  M.  73;  Whit^ 
tingham  v.  Wooler,  2  Swanst.  428. 
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INJUNCTIONS   AND   RESTRAINING   ORDERS. 


Ch.  XXXVI. 

§1- 


Separate 
bills  required, 
upon  each 
invasion  of 
patent  or 
copyright. 

Affidavit  of 
title:  in  what 
cases  neces- 
sary. 


In  bill  by  an 
assignee,  in 
a  case  of 
copyright, 
assignment  in 
writing  must 
be  shown. 


Irreligious, 
immoral,  and 
blasphemous 
publications 
not  pro- 
tected. 


a  patent  or  copyriglit :  unless  there  is  a  privity  between  the  parties 
who  have  infringed  the  invention  or  pirated  the  work.^ 

There  must  be  also  an  affidavit  of  title,  when  the  injunction  is 
applied  for  ex  parte^  or  the  plaintiflf's  legal  title  is  denied.  In  the 
case  of  a  patent,  the  j^arty  making  the  application  must  swear  as 
to  his  belief,  at  the  time  of  making  it,  that  the  invention  was 
newly  introduced  into  the  country:  ^  for  although,  when  he  obtained 
his  patent,  he  might,  very  honestly,  have  sworn  as  to  his  belief  of 
such  being  the  fact,  yet  circumstances  may  have  siibsequently  in- 
tervened, or  information  been  communicated,  sufficient  to  convince 
him  that  it  was  not  his  own  invention,  and  that  he  was  under  a 
mistake  when  he  made  his  previous  declaration  to  that  effect.^  In 
cases  of  copyright,  where  the  proprietor  is  entitled  under  an  assign- 
ment, he  is  bound  to  show  that  the  assignment  was  made  to  him 
in  writing,  except  in  cases  falling  within  the  13th  section  of  5  &  6 
Yic.  c.  45  :  for  it  has  been  determined,  at  Law,  that  a  copyright 
cannot  be  assigned  in  any  other  way.^  But  if  the  plaintiif  hap- 
pens to  be  in  the  situation  of  assignee  of  an  assignee,  it  will  be 
sufficient  for  him  to  show  that  the  assignment  to  himself  was  in 
writing,  without  tracing  the  title  through  the  mesne  assignees  from 
the  original  author.  Under  such  circumstances,  the  Court  will 
assume  that  the  title  is  regular,  until  the  contrary  is  shown.^  The 
title,  however,  must  be  a  legal  and  not  an  equitable  one  ;  it  must 
be  something  more  than  an  agreement  to  assign,  or  a  writing  which 
evidences  the  intention  of  the  parties :  for  a  bill  cannot  be  sus- 
tained, unless  the  person  who  has  the  legal  title  is  brought  before 
the  Court.^ 

It  would  greatly  exceed  the  limits  of  our  present  inquiry  to  dis- 
cuss the  general  rights  of  inventors  and  authors ;  or  to  state  the 
circumstances  under  which  an  exclusive  property,  in  virtue  of 
these  rights,  may  be  acquired  or  lost ;  '^  but,  in  examining  those 


1  Dilly  V.  Doig,  2  Ves.  J.  486.  The 
plaintiff  must  not,  however,  act  oppressive- 
ly, and  file  an  unnecessary  number  of  bills ; 
if  he  does,  the  Court  will  order  thom  to  be 
consolidated,  or  make  some  other  equiva- 
lent order.  Foxwell  v.  Webster,  10  Jur. 
N.  S.  137;  12  W.  R.  186,  L.  C;  2  Dr.  & 
Sm.  250;  9  Jur.  N.  S.  1189;  an<e,pp.  339, 
340.  For  form  of  bill  in  a  patent  case,  see 
Vol.  III. 

2  Mayer  v.  Spence,  1  J.  &  H.  87 ;  6  Jur. 
N.  S.  672;  Whitton  v.  Jennings,  1  Dr.  & 
Sm.  110,  111;  S.  C.  nam.  Whitten  v.  Jen- 
nings, 6  Jur.  N.  S.  164. 

8  Hill  V.  Thompson,  3  Mer.  622,  624  ; 
Sturz  V.  De  la  Rue,  5  Russ.  322,  328. 

4  Power  V.  Walker,  3  M.  &  S.  7 ;  Morris 
V.  Kelly,  1  J.  &  W.  481;  Moore  v.  Walker, 
4  Camp.  9,  n. ;  Latour  v.  Bland,  2  Starkie 


N.  P.  382;  Cumberland  v.  Copeland,  1  H. 
&  C.  194;  9  Jur.  N.  S.  253;  and  see  Ste- 
vens V.  Benning,  1  K.  &  J.  168;  6  De  G., 
M.  &G.  223;  1  Jur.  N.  S.  74. 

6  Morris  v.  Kelly,  1  J.  &  W.  481. 

6  Colbum  V.  Duncombe,  9  Sim.  151 ;  2 
Jur.  654. 

T  An  injunction  can  be  granted  to  re- 
strain a  publication  only  in  cases  where  the 
publication  will  interfere  with  the  plaintiff's 
right  either  of  literary  or  other  property, 
in  the  subject-matter  of  the  publication. 
Brandreth  v.  Lance,  8  Paige,  24.  The 
Court  of  Chancery  has  not  jurisdiction  to 
restrain  the  publication  of  a  libel,  upon  a 
bill  filed  by  the  party  whose  character  or 
business  will  be  mjured  by  the  publication. 
Ihid. 
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occasions  in  which  injunctions  will  be  granted,  it  is  to  be  remem-  Ch.  XXXVI 

bered  that  the  Court  will  not  interfere  when  the  work  is  of  a    ^_  ^^'  . 

clearly  irreligious,  immoral,  libellous,  or  obscene  description.  If 
an  action  cannot  be  maintained,  nothing  can  be  done  in  a  Court  of 
Equity  :  which  is  only  ancillary  to  the  law ;  and,  therefore,  it  will 
not  give  relief,  except  where  the  law  will  give  damages.^  Not 
only  will  the  Court  refuse  to  interfere,  when  it  plainly  sees  that 
the  work  is  obscene  or  immoral,  but  even  if  there  is  a  doubt  as  to 
its  evil  tendency,  an  injunction  will  be  refused ;  ^  and  it  may  be  laid 
down,  as  an  universal  rule,  that  where  there  is  any  doubt  as  to  the 
exclusive  legal  title  of  the  party  claiming  an  injunction  in  aid  of 
it,  the  Court  will  not  exercise  the  jurisdiction,  without  giving  an 
opportunity  of  trying  such  title.^ 

At  times,  there  is  considerable  difficulty  in  determining  whether  In  what  cases 
a  work  is  pirated  or  not :  ^  for  instance,  it  is  allowable  to  make  a  quotations, 
bond  fide  extract,  quotation,  or  abridgment,  or  a  bond  fide  use  of  l^J"'*^^f  ^^^ 
common  materials,  in  the  composition  of  another  book ;  ^  for  a  be  restrained. 
man  may  fairly  adopt  part  of  another's  labors  in  making  an  extract 
or  quotation,  but  he  must  not  do  it  unfairly,  or,  as  Lord  Ellen- 
borough  termed  it,  animo  furandi.     So  he  may  abridge,  if  the 
invention,  learning,  or  judgment  bestowed  in  making  that  abridg- 
mient  will  really  constitute  a  new  work  :  but  he  must  not  do  either, 
in  a  colorable  manner,  to  gain  an  advantage  to  himself  by  a  fraud- 
ulent evasion  of  the  statute.^     So,  in  the  case  of  a  map  or  road- 
book, the  Court  will  interfere  to  prevent  a  mere  republication  of  a 
work  which  the  labor  and  skill  of  another  person  had  suppUed  to 
the  world.     The  piracy,  on  such  occasions,  is  fi-equently  detected 

1  Lawrence  v.  Smith,  Jac.  471;  Himev.  to  grant  the  plaintiff  an  injunction;  and 
Dale,  2  Camp.  27,  n.  held  that  an  author  who  has  been  led  by  a 

2  Walcot  V.  Walker,  7  Ves.  1 ;  Southey  former  author  to  refer  to  older  writers,  may, 
V.  Sherwood,  2  Mer.  435,  438;  Burnett  u.  without  committing  piracy,  use  the  same 
Oietwood,  2  Mer.  441,  n.  passages  in  the  older  writers  which  were 

3  Bramwell  v.  Halcomb,  3  M.  &  C.  737 ;  used  by  the  former  author ;  and  also,  that 
Spottiswoode  v.  Clarke,  2  Phil.  152 ;  1  C  an  author  has  no  monoply  in  any  theory 
P.  Coop.  t.  Cott.  254;  10  Jur.  1043.  propounded  by  him.     Pike  v.  Nicholas, 

4  The  plaintiff  published  a  book,  and  the  L.  R.  5  Ch.  Ap.  251. 

defendant  afterwards  published  a  book  on  ^  Short  abridgments  are  allowed.     Bell 

the  same  subject,  in  which  he  mentioned  v.  Walker,  1  Bro.  C.  C.  451;  Gyles  i>.Wil- 

the  plaintiff's  book  as  one  of  the  authori-  cox,  2  Atk.  143. 

ties  consulted  by  him.  The  plaintiff  claimed  6  Butterworth  v.  Robinson,  5  Ves.  709; 

that  the  defendant's  book  was  a  piracy,  Longman  v.    Winchester,    IG  Ves.   269  ; 

and  showed  (amongst  other  things)  that  the  Mattiiewson  v.  Stockdale,    12   Ves.  270; 

plaintiff  had  referred  to  a  large  number  of  Whittingham  v.  Wooler,  2  Swanst.  428; 

authorities,  and  the  defendant  had  referred  Wilkins  v.  Aiken,  17  Ves.  422 ;  Sauuders  v. 

to  the  same.     The  defendant  stated  that  he  Smith,  3  M.  &  C  711 ;  Lewis  v.  Fullarton, 

had  taken  the  references  fidin  a  previous  2  Beav.  6  ;    Spottiswoode  v.  Clarke,  uhi 

writer,  from  whom  the  plaintiff  had  taken  suji.;  Jarrold  v.  Houlston,  3  K.  &  J.  708; 

them,  and  showed  that  he,  the  defendant,  3  Jur.  N.  S.  1051;  Hotten  v.  Arthur,  1  H. 

had  referred  to  two  authorities  not  men-  &  M.  003;  Kelly  v.  Morris,  L.  R.   1  Eck 

tioned  by  the  plaintiff;  but  as  to  two  of  the  697,  V.  C.  W. ;  Morris  v.  Ashbee,  L.  R.  7 

authorities  referred  to  by  the  plaintiff,  and  Eq.  34;  Morris  v.  Wright,  L.  R.  5  Ch.  Ap. 

also  by  the  defendant,  the  defendant  was  279;  Cox  v.  Land  &  Water  Journal  Co., 

unable  to  state  where  he  had  found  them;  L.  R.  9  Eq.  324. 
the  Court,  under  the  circumstances,  refused 
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Ch.  XXXVT. 

§1- 


In  ■what  man- 
ner piracies 
are  ascer- 
tained. 


In  what  cases 
injunctions 
granted, 
without  pre- 
viously ascer- 
taining the 
amount  of 
piracy. 


When  part 
pirated,  in- 
junction ex- 
tended to  the 
whole. 


by  the  identity  of  the  inaccuracies  and  eiTors ;  ^  and  the  question, 
whether  one  aiithor  has  made  a  piratical  use  of  another's  work, 
does  not  necessarily  depend  upon  the  quantity  of  that  work  which 
he  has  quoted  or  introduced  into  his  own  book.^ 

The  Court  usually  takes  ui3on  itself  the  task  of  inspection ;  and 
compares  the  work  of  the  original  author  with  the  work  alleged 
to  be  pirated ;  ^  but  an  inquiry  may  be  directed  whether  the  books 
differ,  and  in  what  respect. 

The  injunction,  when  issued,  restrains  the  publication  of  those 
parts  which  are  found  to  have  been  pirated.*  Where,  however, 
the  Court,  avaihng  itself  of  the  evidence  read  pending  the  motion, 
was  led  to  conclude,  that  if  the  j^arts  affected  Tvith  the  character 
of  piracy  were  taken  away,  there  would  be  left  an  imperfect  work 
which  could  not,  to  any  useflil  extent,  serve  the  j^uiiDOse  intended 
by  the  publication,  the  injunction,  to  restrain  the  publication  of 
any  parts  pirated  fi'om  the  plaintiff's  work,  was  granted,  without 
waiting  till  all  the  parts  pirated  could  be  distinctly  marked.^ 

And,  in  general,  if  the  parts  pirated  are  so  mingled  with  the 
original  portions  of  a  work  that  they  cannot  be  separated,  the 
Court  will  enjoin  the  publication  of  the  whole :  although  a  very 
large  proportion  of  the  work  may  be  imquestionably  original. 
Upon  this  subject.  Lord  Eldon  observed,  that  "  He  who  has  made 
an  imjoroper  use  of  that  which  does  not  belong  to  him,  must  suffer 
the  consequences  of  so  doing.  If  a  man  mixes  what  belongs  to 
him  with  what  belongs  to  me,  and  the  mixture  be  forbidden  by  the 
law,  he  must  again  separate  them,  and  he  must  bear  all  the  mis- 
chief and  loss  which  the  separation  may  occasion.  If  an  indi^ddual 
chooses,  in  any  work,  to  mix  my  hterary  matter  with  his  own,  he 
must  be  restrained  fi'om  pubhshing  the  literary  matter  which  be- 
longs to  me ;  and  if  the  parts  of  the  work  cannot  be  separated, 
and  if  by  that  means  the  injunction  which  restrained  the  pubUca- 
tion  of  my  literary  matter  prevents  also  the  pubUcation  of  his  own 
literary  matter,  he  has  only  himself  to  blame."  ^ 


1  Gary  t'.  Faden,  5  Ves.  24;  and  see 
Longman  v.  Winchester,  ubi  sup. 

2  Bramwell  v.  Halcomb,  nbi  sup. ;  IMur- 
ray  v.  Bogue,  1  Drew.  353 ;  and  see  But- 
tenvorth  r.  Robinson,  5  Ves.  709 ;  I^ongman 
V.  Winchester,  16  Yes.  269;  Matthewson 
V.  Stockdale,  12  Ves.  270 ;  Whittingham  v. 
Wooler,  2  Swanst.  428 ;  Wilkins  v.  Aikin, 
17  Ves.  422.  To  constitute  piracy  of  an 
original  work,  it  is  not  necessary  that  the 
whole  or  the  larger  portion  of  it  should  be 
taken,  but  it  is  only  necessary  that  so  much 
should  be  taken  as  sensibly  to  diminish 
the  value  of  the  original  work,  or  substan- 
tially appropriate  the  labors  of  the  author. 
Folsom  V.  Marsh,  2  Story,  100. 

It  is  piracy  to  collect  together  and  reprint 
from  Law  Reports  all  the  cases  on  a  par- 


ticular subject,  though  the  collection  and 
classification  may  be  new,  and  with  the 
addition  of  several  previously  unpublished 
decisions  and  notes.  Hodges  v.  Welsh,  2 
Irish  Eq.  266;  see  Wheaton  v.  Peters,  8 
Peters,  591;  Gary  v.  Faden,  5  Sumner's 
Ves.  24,  note  (5),  26,  Mr.  Hovenden's 
notes;  Graj'  v.  Russell,  1  Story,  11. 

3  See  Whittingham  v.  Wooler,  2  Swanst. 
428;  Jarrold  v.  Houlston,  3  K.  &  J.  708; 
3  Jur.  N.  S.  1051. 

4  Caman  v.  Bowles,  2  Bro.  C.  C.  80; 

v.  Leadbetter,  4  Ves.  681;  JefFery  v. 

Bowles,  1  Dick.  429 ;  Ma^vmaa  v.  Tegg,  2 
Russ.  385. 

s  Lewis  V.  FuUarton,  2  Beav.  6. 
6  Mawman  v.  Tegg,  2  Russ.  385,  391; 
and  see  Jarrold  v.  Houlston,  ubi  sup. 
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By  analogy  to  the  principle  upon  which  the  Court  proceeds  in 
cases  of  copyi'ight,  it  will  also  interfere  to  restrain  the  publication 
of  manuscript  treatises,  or  jjrivate  letters  which  bear  the  character 
of  literary  composition.^  This  was  established,  with  regard  to 
manuscripts,  in  Mr.  Webb's  and  Mr.  Forrester'' s  cases  :  the  former 
of  whom  had  his  Precedents  of  Conveyancing  stolen  out  of  his 
chambers ;  and  the  latter  had  his  notes  copied  by  a  clerk  to  the 
gentleman  to  whom  he  had  lent  them :  ^  in  both  instances,  the  print- 
ing and  piiblishing  them  were  restrained  by  injunction.  The  same 
protection  was  extended  to  Lord  Clarendon's  History,  a  copy  of 
which  had  been  given  by  his  son  to  Mr.  Gwynne  :  for  it  was  not 
to  be  presumed,  from  such  a  gift,  that  he  was  to  have  the  profit  of 
multiplying  it  in  piint,  although  he  might  make  every  use  of  it 
except  that.^ 

Upon  the  same  principle,  the  publication  of  works  of  art,  which 
the  author  thinks  proper  to  keep  f)rivate,  or  even  of  a  catalogue 
describing  them,  will  be  restrained.* 

Letters  which  bear  the  character  of  literary  compositions  must 
be  treated  as  within  the  laws  protecting  the  rights  of  literary  prop- 
erty ;  and  a  violation  of  those  rights  is  afiected  with  the  same  con- 
sequences as  the  publication  of  a  treatise  in  manuscript.  Upon 
this  ground  Pope's,  Swift's,  and  Lord  Chesterfield's  Letters  have 
all  been  protected  by  means  of  an  injunction ;  ^  but  a  question  has 
been  raised,  and  a  doubt  suggested,  how  far  the  like  protection 
would  be  given,  where  the  letters  published  did  not  fall,  in  strict- 
ness, within  the  terms  of  literary  compositions.^  It  is  now,  hoAV- 
ever,  settled  that  the  writer  of  a  letter  has  a  joint  property  in  it, 
with  the  person  to  whom  it  is  addressed.  The  receiver  has  a 
special  j^roperty  in  it ;  but  no  more  :  it  is  a  gift  to  him  for  the  pur- 
pose of  reading,  and  in  some  cases  for  the  pui-pose  of  keeping  it ; 
but  ultra  the  purjjoses  for  which  it  was  sent,  the  property  of  the 
letter  remains  in  the  sender :  which  being  so,  it  cannot  be  pub- 
lished without  the  writer's  consent.''  And  it  is  immaterial  whether 
the  publication  is  made  with  a  view  to  profit  or  not :  if  for  profit, 


Ch.  XXXVI. 

§1- 


Publication 
of  mauuscript 
treatises,  and 
letters:  in 
what  eases 
restrained. 

MS.  prece- 
dents. 
MS.  histories. 


1  See  Brandett  v.  Lance,  8  Paige,  24;  2 
Story  Eq.  Jur.  §  943. 

2  Webb  V.  Eose,  cited  2  Bro.  P.  C.  ed. 
Toml.  138 ;  Forrester  v.  Waller,  cited  ibid. ; 
Burr.  2331 ;  and  see  Southey  v.  Sherwood, 
2  Mer.  435. 

8  Duke  of  Queensbeny  v.  Shebbeare,  2 
Eden,  329. 

4  Prince  Albert  v.  Strange,  1  M'lST  & 
G.  25;  13  Jur.  109;  2  De  G.  &  S.  652. 

6  Pope  V.  Curl,  2  Atk.  342 ;  Thompson  v. 
Stanhope,  Amb.  737. 

6  2  Story  Eq.  Jur.  §§  944,  945.  An  au- 
thor of  letters  or  papers  of  whatever  kind, 
whether  they  be  letters  of  business  or  pri- 
vate letters,  or  literary  compositions,  has  a 


Works  of  art. 


Letters ; 


where  they 
do  not  bear 
the  character 
of  literary 
composi- 
tions. 


property  and  an  exclusive  copyright 
therein,  unless  he  unequivocally  dedicate 
them  to  the  public,  or  to  some  private  per- 
son ;  and  no  person  has  any  right  to  publish 
them  without  his  consent,  unless  such 
publication  be  required  to  establish  a  per- 
sonal right  or  claim  or  to  vindicate  char- 
acter. Eolsom  V.  Marsh,  2  Story,  100;  2 
Story  Eq.  Jur.  §  946  et  seq. 

7  If  the  solicitor  of  a  company  writes  a 
a  letter  apparently  on  behalf  of  the  com- 
pany, he  is  not  entitled  to  prevent  its  pub- 
lication, although  he  swears  it  was  written 
in  his  private  capacity.  Howard  v.  Gunn 
32  Beav.  462. 
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Ch.  XXXVI. 

§1- 


Title  of  a 
book  or 
periodical. 

To  restrain 
improper  use 
of  name  or 
trade-marks: 


Nature  of  the 
iurisdiction. 


Title  to  trade- 
marks: how 
acquired. 


the  party  is  then  selling ;  and  if  not  for  profit,  he  is  then  giving 
that  of  which  a  portion  belongs  to  the  writer.^  But,  notwithstand- 
ing this  right  of  property,  the  conduct  of  the  plaintiff  may  be  such 
as  not  to  entitle  him  to  the  interference  of  the  Court.  Thus,  the 
plaintiff  was  left  to  his  legal  remedy,  where  he  had  held  the  de- 
fendant out  to  the  pubUc  as  a  person  giving  false  intelligence  upon 
spurious  authority,  and  the  intelligence  had  come  from  the  plain- 
tiff himself:  as  was  proved  and  confirmed  by  several  letters  which 
foiTaed  the  subject  of  dispute.^ 

Injunctions  will  also  be  gi-anted  to  restrain  infringements  of  the 
right  to  the  title  of  a  book  or  periodical.^ 

A  similar  jurisdiction  exists  in  Equity  to  restrain,  by  injunction, 
the  improper  use  by  one  man  of  the  name  or  trade-mark  of  another,* 
and  is  exercised  upon  similar  principles  to  those  which  are  applied 
in  cases  of  copyrights,  patents,  and  other  rights  of  a  similar  de- 
scription. But  it  rests  upon  property,  and  not  upon  the  fraud  on 
the  public ;  and,  therefore,  will  not  be  exercised,  unless  it  appears 
that  the  plaintiff  has  sustained,  or  is  Ukely  to  sustain,  pecuniary 
loss  from  the  acts  complained  of.^ 

Any  article  of  manufacture,  not  protected  by  patent,  may  be 
made  and  sold  by  any  person ;  and  that  too  by  the  name  given  to 


1  Earl  of  Granard  v.  Dunkin,  1  Ball  & 
B.  207 ;  Pope  v.  Curl,  ubi  sup. ;  Gee  v. 
Pritchard,  6  Swanst.  402. 

2  Lord  and  Lady  Percival  v.  Phipps,  2 
V.  &  B.  19. 

3  Hogg  V.  Kirby,  8  Yes.  215;  Prowett 
V.  Mortimer,  2  Jur.  N.  S.  414,  V.  C.  S. ; 
Clement  v.  Maddick,  1  Giff.  98 ;  5  Jur.  N. 
S.  592;  Ingram  v.  Stiff,  5  Jur.  N.  S.  947; 
and  see  Bradbury  v.  Dickens,  27  Beav.  53 ; 
Correspondent  Newspaper  Company  v. 
Saunders,  11  Jur.  N.  S.  540;  13  W.  R.  804, 
V.  C.  W. ;  Maxwell  v.  Hogg,  1  W.  N.  329 ; 
12  Jur.  N.  S.  916,  V.  C.  S. ;  L.  R.  2  Ch. 
Ap.  307. 

*  See  22  Lond.  Law  Mag.  148;  23  Amer. 
Jur.  138;  2  Kent  (11th  ed.),  372,  notes  (p) 
&  8,  and  cases;  Svkes  v.  Sykes,  3  B.  &  C. 
541;  Canham  v.  Jones,  2  V.  &  B.  218;  2 
Story  Eq.  Jur.  §  951;  2  Seton  Dec.  914  et 
teq. ;  Stewart  v.  Smithson,  1  Hilton  (N.  Y. ), 
119;  Williams  v.  Johnson,  2  Bosw.  (X.  Y) 
1 ;  Merrimack  Manuf.  Co.  v.  Gamer,  4  E. 
D.  Smith  (N.  Y.),  387;  Clark  v.  Clark,  25 
Barb.  (N.  Y. )  76 ;  Lemoine  v.  Garston,  2  E. 
D.  Smith  (N.  Y. ),  343 ;  Coffeen  v.  Brunton, 
5  McLean,  256 ;  Gillot  v.  Kettle,  3  Duer, 
624 ;  Ames  v.  King,  2  Gray,  379 ;  Bowman 
V.  Floyd,  3  Allen,  76;  see'Genl.  Sts.  Mass. 
c.  56.  To  warrant  such  an  injunction  the 
resemblance  between  the  trade-marks  must 
be  such  as  would  deceive  the  ordinary 
mass  of  purchasers.  Merrimack  Manuf. 
Co.  V.  Gamer,  supra ;  Brooklyn  White 
Lead  Co.  v.  Masury,  25  Barb.  (N.  Y.)  416. 
Where  the  plaintiffs  were  manufacturers, 


in  England,  of  "  Taylor's  Persian  Thread," 
and  the  defendant  in  America  imitated 
their  names,  trade-marks,  envelopes,  and 
labels,  and  placed  them  on  thread  of  a  dif- 
ferent manufacture,  it  was  held,  that  it 
was  a  fraudulent  infringement  by  the  de- 
fendant of  the  rights  of  the  plaintiffs,  for 
which  Equity  would  grant  relief;  whether 
other  persons  had  or  had  not  done  the 
same.  Taylor  v.  Carpenter,  3  Story,  458. 
5  Webster  ».  Webster,  3  Swanst.  490,  n. ; 
Martin  v.  Wright,  6  Sim.  297;  Routh  v. 
Webster,  10  Beav.  561;  Clark  r.  Freeman, 

11  Beav.  112;  Edelsten  v.  Edelsten,  1  De 
G.,  J.  &  S.  185;  9  Jur.  N.  S.  479;  Batty 
V.  Hill,  1  H.  &  M.  264;  Hall  v.  Barrows, 
9  Jur.  N.  S.  483,  M.  R. ;  10  Jur.  N.  S.  55, 
L.  C. ;  Leather  Cloth  Company  v.  American 
Leather  Cloth  Company,  11  Jur.  N.  S.  513 ; 
13  W.  R.  873,  H.  of  L. ;  10  Jur.  N.  S.  81 ; 

12  W.  R.  289,  L.  C. ;  11 H.  L.  Ca.  523 ;  and 
see  Emperor  of  Austria  v.  Day,  3De  G.,  F. 
&  J.  217;  7  Jur.  N.  S.  639;  2  Giff.  628;  7 
Jur.  N.  S.  483.  The  Court  has  j  urisdiction 
to  restrain  the  publication  of  any  document 
tending  to  the  destruction  of  property, 
whether  consisting  of  money  or  of  profes- 
sional reputation  by  which  property  is  ac- 
quired. On  this  principle  the  publication 
of  a  notice,  stating  that  the  plaintiff  was  a 
partner  in  a  bankrupt  firm,  was  restrained. 
Dixon  V.  Holden,  L.  R.  7  Eq.  488  ;  see 
Routh  V.  "Webster,  10  Beav.  561.  The 
case  of  Springhead  Spinning  Co.  v.  Riley, 
L.  R.  6  Eq.  551,  was  decided  on  the  same 
principle. 
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it  by  the  inventor.^  But  a  man  has  no  right  to  sell  his  own  goods 
or  manufactures,  under  the  pretence  that  they  are  the  goods  or 
manufactures  of  another.  He  cannot,  therefore,  be  allowed  to  use 
names,  marks,  letters, -or  other  indicia,  by  which  he  may  induce 
purchasers  to  believe  that  the  goods  which  he  is  selling  are  the 
manufacture  of  another  person.^  Hence  there  arises  so  much  of  a 
property  in  a  name  or  mark,  that  the  Court  will  interfere  by  in- 
junction against  a  person  using  the  name  or  mark  of  another,  even 
though  there  be  no  intentional  deception.® 

With  respect  to  these  cases,  it  may  be  observed,  that  the  remedy 
given  in  Equity  will  be  withheld,  if  there  has  been  any  improper 
conduct  on  the  part  of  the  plaintiff.  On  this  principle,  the  Court 
will  refuse  to  grant  an  injunction,  where  the  plaintiff  has  made 
false  representations  to  the  public  concerning  the  article  which  he 
seeks  to  protect.* 

By  "  The  Merchandise  Marks  Act,  1862,"  further  remedies  are 
given  for  the  infringement  of  trade-marks ;  but  it  is  provided,  that 
nothing  therein  contained  is  to  take  away,  or  prejudicially  affect 
any  remedy  at  Law  or  in  Equity;  or  excuse  any  person  from. 
answering,  or  making  discovery;  provided,  that  no  evidence  or 
discovery  which  any  person  shall  be  compelled  to  give  or  make 
shall  be  admissible  in  evidence  against  him,  in  any  criminal  pro- 
ceedings, or  in  any  proceedings  thereunder.^ 


Ch.  XXXVI. 

§1. 


1  Blanchard  v.  Hill,  2  Atk.  484;  Young 
V.  Macrae,  9  Jur.  N.  S.  322,  V.  C.  W. 

2  See  Brooklyn  White  Lead  Co.  v.  Mas- 
ury,  25  Barb.  (N.  Y.)  416;  Taylor  v.  Car- 
penter, 3  Story,  458 ;  Marshall  v.  Ross,  L. 
R.  8  Eq.  651 ;  Lee  v.  Haley,  L.  R.  5  Ch. 
Ap.  155. 

3  Per  Lord  Langdale,  in  Perry  v.  True- 
fitt,  6  Beav.  73 ;  and  see  Millington  v-  Fox, 
3  M.  &  C.  338;  Motley  v.  Downman,  3  M. 
&  C  1;  Gout  V.  Aleploglu,  6  Beav.  69,  n. ; 
Franks  v.  Weaver,  10  Beav.  297 ;  Shrimp- 
ton  V.  Laight,  18  Beav.  164;  Rodgers  v. 
Nowill,  6  Hare,  325;  3  De  G.,  M.  &  G. 
614;  17  Jur.  171;  11  Jur.  73;  Burgess  r. 
Burgess,  3  De  G.,  M.  &  G.  896;  17  Jur. 
292;  Collins  Company  v.  Brown,  3  K.  & 
J.  423;  3  Jur.  N.  S.  929;  Farina  r.  Silver- 
lock,  4  K.  &  J.  650;  6  De  G.,  M.  &  G.  214; 
2  Jur.  N.  S.  1008 ;  Welch  v.  Knott,  4  K. 
&  J.  747;  Churton  v.  Douglas,  Johns.  174; 

5  Jur.  N.  S.  887 ;  Dent  v.  Turpin,  2  J.  & 
H.  139;  7  Jur.  N.  S.  673;  WooUam  v. 
Ratcliff,  1  H.  &  M.  259 ;  Batty  v.  Hill,  ib. 
264;  Braham  v.  Bustard,  ib.  447;  Cartier 
V.  Carlile,  31  Beav.  292;  8  Jur.  N.  S.  183; 
Edelsten  v.  Edelsten,  and  Hall  v.  Bar- 
rows, ubi  sup. ;  Bury  v.  Bedford,  9  Jur.  N. 
S.  956,  M.  R. ;  10  Jur.  N.  S.  503,  L.  JJ. ; 
Colonial  Life  Assurance  Company  v.  Home 

6  Colonial  Company,  33  Beav.  548;  10 
Jur.  N.  S.  967;  M' Andrew  v.  Bassett,  10 
Jur.  N.  S.  492,  V.  C.  W. ;  ib.  550;  12  W. 
R.  777,  L.  C. ;  Banks  v.  Gibson;  11  Jur.  N. 
S  180;  13  W.  R.  1012,  M.  R.;  34  Beav. 


Protection 
withheld, 
where  there 
have  been 
false  repre- 
sentations. 


Merchandise 
Marks  Act, 
1862. 


566;  Ponsardin  v.  Peto,  33  Beav.  642; 
Glenny  v.  Smith,  2  Dr.  &  S.  476;  11  Jur. 
N.  S.  964;  Leather  Cloth  Company  v. 
American  Leather  Cloth  Company,  ubi 
sup. ;  Barnettw.  Leuchars,  14  W.  R.  166,  V. 
C.  S. ;  Seixo  v.  Proverende,  L.  R.  1  Ch. 
Ap.  192;  12  Jur.  N.  S.  215,  L.  C;  Ains- 
worth  V.  Walmsley,  L.  R.  1  Eq.  518 ;  12 
Jur.  N.  S.  205,  V.  C.  W. ;  Nunn  v.  D' Albu- 
quergue,  34  Beav.  595 ;  Morgan  v.  M' Adam, 
1  W.  N.  380,  V.  C.  W. ;  Maxwell  v.  Hogg, 
L.  R.  2  Ch.  Ap.  307,  314,  318;  Marshall ». 
Ross,  L.  R.  8  Eq.  651;  Leather  Cloth  Co. 
V.  Lorsont,  L.  R.  9  Eq.  345.  For  the 
principles  on  which  an  account  is  directed 
in  such  cases,  see  Moet  v.  Couston,  33 
Beav.  578  ;  10  Jur.  N.  S.  1012,  M.  R. ; 
Harrison  v.  Taylor,  11  Jur.  N.  S.  408,  V. 
C.  W. ;  Bamett  v.  Leuchars,  Nunn  v. 
D'Albuquergue,  ubi  sup. ;  and  for  a  collec- 
tion of  cases  as  to  injunctions  respecting 
trade-marks,  with  forms  of  orders,  see 
Seton,  914-917. 

1  Perry  v.  Truefitt,  6  Beav.  66 ;  Piddmg 
V.  How,  8  Sim.  477 ;  Flavel  v.  Harrison,  10 
Hare,  467;  17  Jur.  368;  Leather  Cloth 
Company  v.  American  Leather  Cloth  Com- 
pany, 10  Jur.  N.  S.  81;  12  W.  R.  289,  L. 
C.;"ll  Jur.  N.  S.  513;  13  W.  R.  873,  H. 
of  L. ;  11  H.  L.  Ca.  523 ;  Marshall  v.  Ross, 
L.  R.  8  Eq.  651 ;  Leather  Cloth  Co.  v.  Lor- 
sont, L.  R.  9  Eq.  345;  and  see  Edelsten ». 
Vick,  11  Hare,  78. 

5  25  &  26  Vic.  c.  88,  §  11.  The  rights 
of  parties  in  reference  to  trade-marks,  &c. 
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INJUNCTIONS  AND   RESTRAINING   ORDERS. 
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by  public 
bodies. 

To  restrain 
the  disclosure 
of  secrets. 


Injunctions  may  also  be  granted  to  restrain  corporations  and 
other  public  bodies  from  committing  acts  which  are  ultra  vires,  or 
fi-om  appropriating  their  property  for  purposes  other  than  those  for 
which  they  were  constituted,  or  to  prevent  the  excessive  or  undue 
exercise  by  them  of  parliamentary  powers.^  Instances  of  such 
interference  are  of  very  frequent  occurrence ;  but  are  too  numer- 
ous to  be  referred  to  in  detail  within  the  limits  of  the  present 
Treatise.^ 

Upon  grounds  of  irreparable  mischief,  Courts  of  Equity  will 
restrain  a  party  from  making  a  disclosure  of  secrets  communicated 
to  him  in  the  course  of  a  confidential  employment ;  ^  and  it  matters 
not,  in  such  cases,  whether  the  secrets  be  secrets  of  trade,  or  secrets 
of  title,  or  other  secrets  of  the  party  important  to  his  interests.* 


are  regulated  by  statute  in  Massachusetts, 
which  also  provides  for  restraining  by  in- 
junction, the  uulawful  use  thereof.  Genl. 
Sts.  c.  56 ;  see  Ames  v.  King,  2  Gray,  379 ; 
Bowman  v.  Floyd,  3  Allen,  76. 

1  If  a  public  body,  which  has  powers 
given  it  by  a  statute  for  the  performance  of 
a  particular  object,  exercises  its  powers  so 
as  to  injure  the  property  of  others,  it  is 
responsible  for  the  injury,  unless  the  act 
done  was  absolutely  necessary  for  the  per- 
formance of  the  object  of  the  statute.  At- 
tornej'-General  v.  Colney  Hatch  Lunatic 
Asylum,  L.  R.  4  Ch.  Ap.  146.  And 
Equity  is  bound  to  interfere  by  injunction, 
if  the  exigency  of  the  case  requhe  it.  Del. 
&  Ear.  Canal  &  C.  &  A.  R.  &  T.  Co.  v. 
Rar.  &  Del.  Bay  E.  Co.,  1  C.  E.  Green, 
321,  378. 

2  See  cases  collected  in  Seton,  296  et  seq. ; 
929  et  seq. ;  and  forms  of  orders,  925  etseq.  ; 
928  et  seq. ;  and  for  the  subsequent  cases, 
see  Simpson  v.  Westminster  Palace  Hotel 
Company,  8  H.  L.  Ca.  712;  6  Jiu-.  N.  S. 
985;  2  I)e  G.,  F.  &  J.  141;  6  Jur.  N.  S. 
764;  ib.  747,  V.  C.  W. ;  Stockton  &  Dar- 
lington Railway  Company  v.  BroAvn,  9  H. 
L.  Ca.  246;  6  Jur.  N.  S.  1160;  Liudv.Isle 
of  Wight  Ferry  Company,  1  N.  R.  13,  V. 
C.  W. ;  Wediuore  v.  Mayor,  &c.  of  Bris- 
tol, 11  W.  K.  136,  V.  C.  S. ;  Maunsell  v. 
Midland  Great  Western  Railway  (of  Ire- 
land) Company,  1  H.  &  M.  130;  9  Jur.  N. 
S.  660;  Peto  v.  Brighton,  Ucktield,  &  Tun- 
bridge  Wells  Railwa}'  Company,  11 W.  R. 
874,  V.  C.  W.;  Biddulph  v.  Vestry  of  St. 
George,  Hanover  Square,  9  Jur.  N.  S.  953 ; 
11  W.  R.  739,  L.  JJ.;  ib.  524;  9  Jur.  N.  S. 
434,  V.  C.  S. ;  Attorney-General?;.  Metro- 
politan Board  of  Works,  1  H.  &  M.  298; 
Swaine  v.  Great  Northern  Railway  Com- 
Tiany,  10  Jur.  N.  S.  191;  12  W.  R.  391,  L. 
JJ. ;  9  Jur.  N.  S.  1196,  V.  C.  W. ;  Macey 
V.  Metropolitan  Board  of  Works,  10  Jur.  N. 
S.  333;  12  W.  R.  619,  V.  C.  W. ;  Rogers 
V.  Hidl  Dock  Company,  10  Jur.  N.  S.  1245; 
13  W.  R.  217,  L.  C. ;  12  W.  R.  1001,  V. 
C.  W. ;  Hutton  v.  Scarborough  Cliff  Hotel 
Companv  (Limited),  11  Jur.  N.  S.  551;  13 
W.  R.  631,  L.  C. ;  2  Dr.  &  S.  514,  521;  11 


Jur.  N.  S.  849,  V.  C.  K. ;  Lloyd  v.  London, 
Chatham,  &  Dover  Railway  Company,  11 
Jur.  N.  S.  380;  13  W.  R.  698,  L.  JJ.;  2 
De  G.,  J.  &  S.  568;  GaUoway  v.  Major, 
&c.  of  London  (No.  1),  2  De  G.,  J.  &  S. 
213;  10  Jiu-.  N.  S.  552;  (No.  2),  11  Jur. 
N.  S.  474,  537;  13  W.  R.  701,  933,  L.  JJ.; 
11  Jur.  N.  S.  293,  M.  R.;  34  Beav.  203;  2 
De  G.,  J.  &  L.  639;  affirmed  L.  R.  1  H.L. 
34;  12  Jiu-.  N.  S.  747  ;  Goold  v.  Great 
W^estem  Deep  Dean  Coal  Company,  6  N. 
R.  357,  L.  C;  13  W.  R.  712,  V.  C.  W.; 
Simpson  v.  South  Staffordshire  Waterworks 
Company,  11  Jur.  N.  S.  453 ;  13  W.  R.  729, 
L.  C. ;  Flower  v.  London,  Brighton,  & 
South  Coast  Railway  Company,  2  Dr.  & 
Sm.  330;  11  Jiur.  N.  S.  406;  Attorney- 
General  V.  Mayor,  &c.  of  Kingston-upon- 
Thames,  11  Jur.  N.  S.  596;  13  W.  R.  888, 
V.  C.  W. ;  Pentney  v.  Lynn  Paving  Com- 
missioners, 13  W.  R.  983,  V.  C.  K. ;  Vane 
V.  Cockennouth  Railway  Company,  ib. 
1015,  V.  C.  K. ;  Featherstonaugh  v.  Lee 
Moor  Clay  Companv,  14  W.  R.  97,  V.  C. 
W.;  L.  R.  1  Eq.  3i8;  11  Jur.  N.  S.  994; 
University  Life  Ass.  Co.  v.  Metropolitan 
Railway  Co.,  1  W.  N.  167,  V.  C.  W.;  Mid- 
land Railway  Co.  v.  London  &  North- 
western Railway  Co.,  L.  R.  2  Eq.  524,  V. 
C.  K.  The  grant  of  a  franchise  to  operate 
a  railroad,  does  not  confer  the  right  to  use 
upon  it  locomotives  so  constructed  as  to 
throw  out  burning  coals  that  may  set  fire 
to  buildings  along  the  line.  The  Court  of 
Chancery  may  interfere  with  such  use  by 
injunction.  King  v.  The  Morris  &  Essex 
R.R.  Co.,  3  C.  E.  Green  (N.  J.),  397. 

3  2  Story  Eq.  Jur.  §  954.  One  who  in- 
vents or  discovers,  and  keeps  secret,  a  pro- 
cess of  manufacture,  whether  proper  for 
a  patent  or  not,  has  a  property  therein, 
which  a  Court  of  Chancery  will  protect 
against  one  who,  in  violation  of  contract 
and  breach  of  confidence,  undertakes  to 
apply  it  to  his  own  use  or  disclose  it  to 
third  persons.  Peabody  v.  Norfolk,  98 
Mass.  452. 

4  Earl  Chohnondeley  v.  Lord  Clinton, 
19  Ves.  261 ;  Evitt  v.  Price,  1  Sim.  483 ; 
Yovatt  V.  Winyard,  1  J.  &  W.  394;  Da- 
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To  restrain 
the  alienation 
of  propertjf. 


The  Court,  however,  refused  to  grant  an  injunction  to  restrain  the  Ch.  XXXVI 
defendant  from  imparting  the  secret  of  an  invention  which  had 
been  the  subject  of  a  patent  long  since  expired;^  and  it  will  not 
interfere  to  prevent  the  disclosure  of  secrets,  by  means  of  which 
frauds  have  been  committed.^ 

Another  purpose  for  which  injunctions  maybe  applied,  is  to  pre- 
vent the  alienation  of  property,  where  it  would  work  an  irremedi- 
able or  gross  injustice.*  Under  such  circumstances,  an  injunction 
will  be  granted ;  and  it  often  has  been,  when  the  alienation  con- 
templated was  strictly  legal,  but  other  circumstances,  which  the 
Courts  of  Law  could  not  take  notice  of,  would  have  rendered  it 
improper  that  such  an  alienation  should  be  made.  Thus,  in  the  as  negotiable 
case  of  negotiable  instruments,  if  a  bill  or  note  affected  with  fi-aud  *"^  rumen  s, 
is  transferred  to  a  bond  fide  hoider,  without  notice,  the  latter  may 
be  entitled  to  recover  upon  it :  for  the  bill  or  note  would  be  a  good 
security  in  the  hands  of  the  person  to  whom  it  Avas  so  transferred ; 
and,  therefore,  the  person  against  whose  rights  they  may  be  made 
available  is  entitled  to  protection  from  that  danger,  and  the  mis- 
chief attending  it.*  In  such  cases,  the  injunction  will  usually  be 
granted,  on  an  ex  parte  application,  supported  by  an  affidavit  veri- 
fying the  truth  of  the  fraudulent  circumstances,  lest  the  defendant 
should,  upon  intimation  of  the  suit,  defeat  its  object  by  negotiating 
the  security.^  AVhere  a  bill  of  exchange  has  been  negotiated  by 
raeans  of  a  forgery  of  the  name  of  the  payee  as  indorser,  a  bond 
fide  holder  of  it  will  be  restrained  from  suing  the  acceptor  upon  it ; 
and  the  Court  will,  at  the  hearing,  direct  the  forged  instrument  to 
be  delivered  up  to  be  cancelled :  for,  though  the  holder  may  have 
paid  a  value  for  it,  yet,  if  the  indorsement  under  which  he  received 
it  is  a  forgery,  it  is  the  same  thing  as  if  there  was  no  indorsement 
of  it,  and  then  he  is  not  in  truth  the  holder  of  it :  for  he  has  no 
title  by  indorsement,  and  that  was  the  only  way  by  which  he 
could  obtain  a  title  to  it.'' 


vies  V.  Clough,  8  Sim.  262;  Lewis  v. 
Smith,  1  M'N.  &  G.  417;  Holloway  v. 
HoUoway,  13  Beav.  209 ;  Morrison  v.  Moat, 
9  Hare,  241;  15  Jur.  787;  16  Jur.  321, 
L.  JJ. 

1  Newbery  v.  James,  2  Mer.  446. 

2  FoUett  «.  Jeffreyes,  1  Sim.  N.  S.  1 ; 
Gartside  v.  Outram,  3  Jur.  N.  S.  39,  V. 
C.  W. 

3  2  Story  Eq.  Jur.  §  953.  An  injunc- 
tion ma}'  be  granted  to  prevent  the  trans- 
fer of  a  specitic  thing,  which,  if  transferred, 
would  be  irretrievably  lost  to  the  owner; 
such  as  negotiable  securities  and  stocks. 
Osborn  v.  United  States  Bank,  9  Wheat. 
738;  2  Story  Eq.  Jur.  §§  906,  907;  Eden 
Injunct.  (2d  Am.  ed.)  341,  342;  Darst  v. 


Brockway,    11    Ohio,    462;    Atlantic    De 
Laine  Co.  v.  Tredick,  5  R.  I.  171. 

4  Smith  V.  Haytwell,  Amb.  66;  Lloyd 
V.  Gurdon,  2  Swanst.  ISO;  Patrick  t>.  Har- 
rison, 3  Bro.  G.  C.  476;  Lord  Portarling- 
ton».  Soulby,  3  M.  &  K.  104;  Earl  of 
Milltown  V.  Stewart,  8  Sim.  371 ;  3  M.  & 
C.  18;  Quarrier  v.  Colston,  1  Phil.  147; 
Maitland  v.  Backhouse,  16  Sim.  58;  12 
Jur.  45,  L.  C. ;  Espey  v.  Lake,  10  Hare, 
260;  and  for  a  collection  of  cases  and 
forms  of  orders,  see  Seton,  918,  919. 

5  Smith  V.  Aykwell,  3  Atk.  566 ;  Hood 
V.  Aston,  1  Russ.  412;  2  Seton,  Dec.  (3d 
Eng.  ed.)918,  919. 

6  Esdaile  v.  La  Nauze,  1  Y.  &  C.  Ex. 
394 ;  and  see  Thiedemann  v.  Goldschmidt, 
1  De  G.,  F.  &  J.  4. 
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INJUNCTIONS    AND    EESTRAINING   ORDERS. 


Ch.  XXXVI. 

§1- 

or  the  trans- 
fer of  stock, 
or  the  pay- 
ment of  divi- 
dends, or  the 
sale  of  spe- 
cific chattels. 

To  restrain 
alienations, 
pendente  lite. 


To  restrain 
the  sale  of 
trust  prop- 
erty; 


or  the  trans- 
fer of  prop- 
erty of  wives 
by  husbands ; 

or  the  pres- 
entation to  a 
benefice ; 


Upon  a  like  principle,  the  Court  will  interfere  to  restrain  the 
transfer  of  stock,^  or  the  payment  of  dividends,  or  the  sale  of 
specific  chattels,  where  the  title  to  the  stock  is  controverted  be- 
tween principal  and  agent ;  ^  or  where  it  is  proposed  to  pay  the 
dividends  on  erroneous  principles ;  ^  or  where  it  is  necessary  to  pro- 
tect the  enjoyment  of  specific  chattels,  which  cannot  be  the  subject 
of  compensation  in  damages.^ 

The  Court,  acting  upon  the  principles  above  pointed  out,  will 
also  grant  an  injunction  to  restrain  a  party  from  making  vexatious 
alienations  of  the  subject-matter  of  the  snit,  petidente  lite.^  It  will, 
therefore,  enjoin  a  vendor  from  conveying  the  legal  title  to  real 
estate,  pending  a  suit  for  the  specific  performance  of  a  contract  for 
the  sale  of  that  estate ;  ®  but  it  will  not  interfere  in  this  manner, 
before  the  hearing,  if  there  is  any  eerious  question  whether  any 
contract  exists  between  the  partiesJ 

In  like  manner,  sales  may  be  restrained  in  all  cases  where  they 
are  inequitable,  or  may  operate  as  a  fraud  upon  the  rights  or 
interests  of  third  persons :  as  in  cases  of  trusts  and  special  authoi'i- 
ties,  where  the  party  is  abusing  his  trust  or  authority ;  ^  and  where 
sales  have  been  made  to  satisfy  certain  trusts  and  purj^oses,  and 
there  is  danger  of  a  misapplication  of  the  proceeds,  Courts  of 
Equity  will  also  restrain  the  purchaser  fi-om  paying  over  the  pur- 
chase-money.^ So  also,  husbands  may  be  restrained  from  transfer- 
ring property,  in  fraud  of  the  equitable  rights  of  their  wives.^" 

Acting  upon  the  same  principles,  the  Court  will,  where  there  is  a 
dispute  respecting  the  right  of  presentation  to  an  ecclesiastical 
benefice,  not  only  restrain  the  party  having  the  legal  right  of  pres- 
entation from  presenting,  but  it  will  also  enjoin  the  bishop  from 
inducting,  and  from  taking  advantage  of  a  la])se,  pending  the  liti- 
gation, by  collating  to  the  benefice,  till  the  decree  of  the  Court." 


1  Ante,  1650,  note;  2  Story  Eq.  Jur. 
§  907 ;  Osborn  v.  United  States  Bank,  9 
Wheat.  738;  Eden  Injunc.  (2d  Am.  ed.) 
343,  344,  345. 

2  Lord  Chedworth  v.  Edwards,  8  Ves. 
46;  but  see  Cox  v.  Paxtons,  1  Mad.  Ch. 
Pr.  2d  ed.  155 ;  3d  ed.  215. 

3  Reeve  v.  Parkins,  2  J.  &  W.  390 ;  Sturge 
V.  Eastern  Union  Railway  Company,  7  De 
G.,  M.  &  G.  158 ;  IJur.  N.  S.  713 ;  Henry  v. 
Great  Northern  Railway  Company,  4  K. 
&  J.  1;  3  Jur.  N.  S.  1117;  1  De  G.  &  J. 
606;  3  Jur.  N.  S.  1133. 

4  Lady  Arundell  v.  Phipps,  10  Ves.  139; 
Wood  V.  Rowclifte,  2  PhU.  382;  2  Seton 
Dec.  (3dEng.  ed.)937. 

5  Daly  V.  Kellv,  4  Dow,  440;  Powell  v. 
Wright,''7  Beav.  444,  452;  Rhodes  v.  Buck- 
land,  16  Beav.  212,  219;  and  see  Turner 
V.  Wight,  4  Beav.  40;  Great  Western 
Railway  Company  v.  Birminghani  &  Ox- 
ford   Railway    Company,    2    Phil.   597; 


Shrewsbury  &  Chester  Railway  Company 
V.  Shrewsbury'  &  Birmingham  Railway 
Company,  1  Sim.  N.  S.  410;  15  Jur.  548; 
2  Story  Eq.  Jur.  §  953. 

6  Echlift>.  Baldwin,  16  Ves.  267;  Daly 
V.  Kelly,  ubi  sup. 

7  Hadley  v.  London  Bank  of  Scotland, 
11  Jur.  N.  S.  554,  V.  C.  K.;  13  W.  R. 
978,  L.  JJ. ;  3  De  G.,  J.  &  S.  68. 

8  Anon.,  6  Mad.  10.  A  mortgagee  may 
be  restrained  by  injunction  from  selling 
the  equity  of  redemption,  by  virtue  of 
judgments,  in  satisfaction  of  the  mortgage 
debt.  Van  Mater  v.  Conover,  3  C.  E. 
Green  (N.  J.),  38. 

9  Green  v.  Lowes,  3  Bro.  C.  C.  217; 
Mathews  v.  Jones,  2  Anst.  500;  Hawk- 
shaw  V.  Parkins,  2  Swanst.  549. 

10  Anon.,  9  Mod.  43;  Roberts  v.  Roberts, 
2  Cox,  422;  Flight  ».  Cook,  2  Ves.  S.  619; 
Cadogan  v.  Kennett,  Cowp.  432,  436. 

11  Nicholson  v.  Knapp,  9  Sim.  326;  At- 
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The  Court  has  also,  upon  the  same  ground,  restrained  the  trus- 
tees of  a  dissenting  chapel,  from  appointing,  as  a  minister  of  that 
chapel,  a  person  not  duly  qualified  according  to  the  constitution  of 
the  chapel,  to  hold  the  office :  although  it  refused  that  part  of  the 
motion  which  asked  for  an  injunction  to  restrain  the  trustees  from 
permitting  persons  not  duly  qualified  from  officiating  occasionally, 
during  the  short  time  that  might  elajise  before  the  hearing,  when 
the  facts  uj^on  both  sides  must  be  known.^ 

An  injunction  will  also  be  granted  vO  restrain  the  employment 
of  a  ship  in  a  manner  forbidden  by  the  charter-party ; '  or  the  in- 
dorsement of  the  certificate  of  a  ship's  registry;^  or  the  sailing  of 
a  ship,  upon  the  application  of  a  part-owner,  w^hose  share  is  un- 
ascertained, in  order  to  ascertain  that  share,  and  to  obtain  the 
usual  security  given  in  the  Court  of  Admiralty  for  the  due.  return 
of  the  shijs.* 

So  an  injunction  will  be  granted  against  the  removal  of  timber, 
wrongfully  cut  down.^ 

Injunctions  will  also  be  granted  to  compel  the  due  observance 
of  agreements  and  covenants,  where  there  is  no  effectual  remedy 
at  Law.®  Thus,  in  the  old  case  of  the  parish  bell,  where  certain 
persons,  owning  a  house  in  the  neighborhood  of  a  church,  entered 
into  an  agreement  to  erect  a  cupola  and  clock,  in  consideration 
that  the  bell  should  not  be  rung  at  five  o'clock  in  the  morning:  to 
their  disturbance  :  the  agreement  being  violated,  an  injunction  was 
afterwards  granted  to  prevent  the  bell  being  rung  at  that  hour.'' 


Ch.  XXXVI. 

§1- 

or  the  ap- 
pointment of 
a  minister 
of  a  dissent- 
ing chapel ; 


or  the  im- 
proper em- 
ployment of 
a  ship,  or 
indorsement 
of  the  reg- 
ister ; 


or  tlie  re- 
moval of 
timber. 

To  restrain 
tlie  breach 
of  covenants : 
not  to  ring  a 
bell: 


tomey-General  v.  Cuming,  2  Y.  &  C.  C.  C. 
139 ;  and  see  Edenborough  v.  Archbishop 
of  Canterbury,  2  Russ.  112;  and  Seton, 
904;  ib.  94-3,  No.  1. 

1  Milligan  v.  Mitchell,  1  M.  &  K.  446; 
Attorney-General  v.  Munro,  2  De  G.  &  S. 
122 ;  Attorney-General  v.  Murdoch,  7  Hare, 
445;  1  De  G.,  M.  &  G.  86;  Daugars  v. 
Rivaz,  28  Beav.  2.33;  6  Jur.  N.  S.  854; 
1  W.  N.  301,  L.  JJ. ;  Attorney-General  v. 
Gould,  28  Beav.  485 ;  Perry  v.  Shipwav,  1 
Giff.  1;  5  Jur.  N.  S.  535;  4  De  G.  &  J. 
353;  5  Jur.  N.  S.  1015. 

2  De  Mattos  v.  Gibson,  4  Pe  G.  &  J. 
276 ;  5  Jur.  N.  S.  347 ;  Sevin  v.  Deslandes, 
7  Jur.  N.  S.  837,  M.  R. ;  Collins  v.  Lam- 
port, 11  Jur.  N.  S.  1;  13  W.  R.  283,  L.  C. 

3  Thompson  v.  Smith,  1  Mad.  395;  and 
see  Follett  ;;.  Delany,  2  De  G.  &  S.  235; 
Clarke  v.  Batters,  1  K.  &  J.  242;  Arm- 
strong V.  Armstrong,  Xo.  1,  21  Beav.  71; 
1  Jur.  N.  S.  859,  860;  De  Mattos  v.  Gib- 
son, and  Sevin  v.  Deslandes,  ubi  sup. ;  Orr 
V.  Dickinson,  Johns.  1;  5  Jur.  N.  S.  672; 
Holderness  v.  Lamport,  29  Beav.  129;  7 
Jur.  N.  S.  564.  For  a  collection  of  cases 
as  to  injunctions  respecting  ships,  with 
forms  of  orders,  see  Seton,  932-936. 

4  Haly  V.  Goodson,  2  Mer.  77 ;  Christie 
V.  Craig,  ib.  137. 

6  Anon.,  1  Ves.  J.  93. 


6  As  to  injunctions  in  reference  to  agree- 
ments, see  2  Seton  Dec.  {3d  Eng.  ed  )  921 
el  seq.  As  to  the  jurisdiction  in  Equity  to 
enjoin  the  collection  of  the  purchase-money 
of  an  estate,  where  the  title  fails,  or  is  in  con- 
troversy, &c.,  see  Rawle  Cov.  for  Title)  3d 
ed.)  6Vb  eiseq. ;  Bumpus  v.  Platner,  1  John. 
Ch.  213;  Abbot  v.  Allen,  2  John.  Ch  519; 
Johnson  v.  Gere,  2  John.  Ch.  546;  Miller 
V.  Avery,  2  Barb.  Ch.  594;  Piatt  v.  Gil- 
christ, 3  Sandf.  S.  C.  118;  Shannon  v. 
Marselis,  Saxton  (N.  J.),  413;  Jaques  v. 
Esler,  3  Green  Ch.  (N.  J.),  462;  Morrison 
V.  Beckwith,  4  Monroe  (Ky.),  7-3.  Where 
a  purchaser  would  be  entitled  at  Law  to 
defend  himself  from  payment  of  the  pur- 
chase-money, either  wholly  or  partially, 
and  has  had  no  opportunity  for  doing  so, 
a  Court  of  Equity  will  not  hesitate  to  grant 
relief,  by  enjoining  the  collection  of  the 
purchase-money,  either  temporarily  or 
permanently,  or  by  other  proceedings 
suited  to  the  circumstances  of  the  case. 
Rawle  Cov.  for  Title  (3d  ed.)  686  et  seq. 
For  cases  and  forms  of  orders,  see  Seton, 
921-925. 

7  Martin  v.  Nutkin,  2  P.  Wms.  266. 
Where  a  block  of  buildings  has  been 
erected,  with  particular  covenants  respect- 
ing the  enjoyment  thereof,  each  purchaser 
or  owner  will  be  entitled  to  an  injimction 
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Ch.  XXXVI. 

§1- 


or  publish 
any  thing  to 
prejudice  a 
work. 

Actors. 

Not  to  build 
in  a  particu- 
lar nirtiuier. 


Not  to  exer- 
cise a  trade ; 


Upon  the  same  ground,  a  celebrated  play-writer,  who  had  cove- 
nanted not  to  write  any  dramatic  performances  for  another  theatre, 
was,  by  injunction,  restrained  from  violating  the  covenant.^  So  an 
author,  who  had  sold  his  copyright  in  a  work,  and  covenanted  not 
to  publish  any  other  to  its  prejudice,  was  restrained  by  injunction 
from  so  doing ;  ^  and  an  actor  will  be  restrained  from  performing 
in  violation  of  an  agreement.^ 

Upon  the  same  principle,  an  injunction  will  be  awarded,  to 
restrain  the  erection  of  buildings  in  breach  of  a  covenant  not  to 
build  in  a  particular  manner,  or  on  a  particular  site ;  *  and  it  is  not 
necessary,  in  order  to  justify  the  interference  of  the  Court,  that  the 
covenant  should  run  with  the  land.® 

Injunctions  have  also  been  granted  to  restrain  a  person,  who  has 
covenanted  not  to  exercise  a  certain  trade  within  certain  limits, 
from  exercising  such  trade  within  the  prescribed  limits.^  It  is, 
however,  quite  settled  that  the  mere  sale  of  the  good-will  of  a 
business  does  not  imply  a  contract  on  the  part  of  the  vendor  not 


to  prevent  a  breach  of  the  covenants,  as 
by  the  erection  of  livery  stables,  slaughter 
houses,  glue  factories,  &c.  Barrow  v.  Rich- 
ards, 8  Paige,  351;  Williams  v.  Jersey,  1 
(J.  &  P.  91;  see  Parker  v.  Nightingale, 
6  Allen,  341. 

1  Morris  v.  Colman,  18  Ves.  437;  Clarke 
V.  Price.  '2  Wils.  157. 

2  Barfield  v.  Nicholson,  2  S.  &  S.  1; 
Colburn  v.  Simms,  2  Hare,  543;  7  Jur. 
1104;  Ainsworth  v.  Bentley,  14  W.  R.  630, 
V.  C.  W. 

3  Luniley  v.  Wagner,  5  De  G.  &  S.  485; 
1  De  G.,  M.  &  G.  604;  16  Jur.  871;  Web- 
ster V.  Dillon,  3  Jur.  N.  S.  432,  V.  C  W. ; 
contra,  Kemble  v.  Kean,  6  !?im.  333;  see 
also  Fechter  v.  Montgomery,  33  Beav.  22. 

*  Eankin  v.  Huskisson,  4  Sim.  13 ;  Patch- 
ing «7.  Dubbins,  Kay,  1 ;  S.  C.  noni.  Patching 
V.  Gubbins,  17  Jur.  1113;  Coles  v.  Sims, 
Kay,  .56;  5  De  G.,  M.  &  G.  1;  18  Jur.  683; 
Pigott  V.  Strattou,  John.  341;  1  De  G.,  F. 
&  J.  33;  6  Jur.  N.  S.  129;  Lloyd  v.  Lon- 
don, Chatham,  &  Dover  Railwav  Com- 
pany, 11  Jur.  N.  S.  380;  13  W.  R.  698, 
L.  JJ.;  2  De  G.  J.  &  S.  568;  Western  v. 
Macdermott,  L.  R.  1  Eq.  499,  M.  R. ;  1  W. 
N.  378,  L.  C. ;  Peek  v.  Matthews,  L.  R.  3 
Eq.  515.  Each  of  the  original  owners  of 
houses  in  a  row  entered  into  covenants 
with  the  original  owner  of  all  the  laud  on 
which  they  stood  as  to  what  should  be 
done  in  the  garden  attached  to  each  house; 
an  injunction  was  granted  at  the  suit  of 
the  owner  of  one  of  the  houses,  restraining 
a  breach  of  the  covenants  by  the  owners 
of  another  house,  notwithstanding  that 
small  breaches  of  the  covenants  by  other 
owners  had  not  been  interfered  with,  and 
that  he  himself  had  committed  a  small 
breach.  Western  v.  Macdermott,  L.  R. 
2  Ch.  Ap.  72;  but  see  Peek  v.  Matthews, 
mpra. 

In  Massachusetts,  it  has  been  held,  that 


a  lessor  is  not  entitled,  during  the  continu- 
ance of  the  lease,  to  an  injunction  to  re- 
strain the  lessee  from  obstructing  and 
darkening  windows  in  the  demised  tene- 
ment, unless  the  injury  will  probably  be 
irreparable,  or  cannot  be  compensated  by 
damages  recoverable  in  a  suit  at  Law. 
Atkins  V.  Chilson,  7  Met.  398.  The  Court 
in  that  case  remark,  "  No  doubt  an  injunc- 
tion will  lie,  to  restrain  the  lessee  from 
violating  his  covenant,  in  a  proper  case, 
and  when  it  is  necessarj-  to  prevent  irrep- 
arable mischief."  Page  404.  A  restric- 
tion of  the  manner  of  using  land  granted, 
not  against  public  policy,  and  beneficial 
to  adjacent  land  of  the  grantor,  whether 
inserted  by  way  of  condition  or  covenant, 
or  otherwise,  may  be  enforced  in  Equity 
against  the  grantee,  or  his  assigns  with 
notice.  Whitney  v.  Union  Railway  Co.,  11 
Gray,  359;  see  Parker  v.  Nightingale,  6 
Allen,  341. 

5  Tulk  V.  Moxhay,  2  Phil.  774;  13  Jur. 
89;  11  Beav.  571;  Moxhay  v.  Inderwick, 

1  De  G.  &  S.  708;  Wilson  v.  Hart,  11  Jur. 
N.  S.  735;  13  W.  R.  988,  V.  C.  W. ;  2  H. 
&  M.  551 ;  afhrmed  L.  R.  1  Ch.  Ap.  463 ; 
12  Jur.  N.  S.  460,  L.  JJ.;  Clements  v. 
Welles,  L.  R.  1  Eq.  200;  11  Jur.  N.  S. 
991,  M.  R. ;  Western  v.  Macdermott,  L.  R. 

2  Ch.  Ap.  72 ;  Whitney  v.  Union  Railway 
Co.,  11  Gray,  359;  Barrow  v.  Richards,  8 
Paige,  351 ;  Feilden  v.  Slater,  L.  E.  7  Eq. 
523. 

6  Williams  v.  Williams,  2  Swanst.  253; 
Smith  V.  Mules,  9  Hare,  556 ;  Simpson  v. 
Chapman,  4  De  G.,  M.  &  G.  154;  Churton 
V.  Douglass,  John.  174;  5  Jur.  N.  S.  887; 
Clarkson  v.  Edge,  33  Beav.  227;  10  Jur. 
N.  S.  871;  Fox  v.  Scard,  ib  327;  and  see 
Sainter  v.  Ferguson,  1  M'N.  &  G.  286;  14 
Jur.  255;  Angler  v.  Webber,  14  Allen, 
211;  Leather  Cloth  Company  v.  Lorsont, 
L.  R.  9  Eq.  345. 
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to  set  up  a  similar  business,  nor  restrict  him  as  to  the  phiee   of 
carrying  on  that  business.^ 

Where  bankers  had  sanctioned  an  arrangement  entered  into  by 
certain  persons,  copartners,  who  were  indebted  to  them,  whereby 
it  was  agreed  that,  upon  the  retirement  of  one  of  the  copartners 
(the  plaintiff),  the  assets  should  be  transferred  to  the  continuing 
partners,  who  were  to  take  upon  themselves  the  partnership  liabili- 
ties, and  that  the  bankers  should  release  the  plaintiff,  who  was  the 
retiring  partner,  from  his  liability  to  them,  but  they  afterwards 
attempted,  by  means  of  the  debt,  to  make  the  retiring  partner  a 
bankrupt,  they  were  restrained  from  so  doing  by  injunction.'^ 

And  so,  an  injunction  has  been  awarded,  to  restrain  the  publica- 
tion by  the  defendant  (in  violation  of  his  agreement),  of  the  fact 
that  the  plaintiff  had  consented  to  a  judgment  being  entered  ujj 
against  him  by  the  defendant.^ 

Injunctions  have  also  been  frequently  granted,  to  restrain  lessees, 
who  had  covenanted  to  keep  the  banks  of  rivers  or  ponds  in  repair, 
from  destroying  or  impairing  them  ;  *  or  an  outgoing  tenant  from 
removing  dung  or  crops,  contrary  to  express  covenants  contained 
in  his  lease  ;  ^  or  to  restrain  the  ploughing  up  of  meadow  lands  ;  ° 
and  in  one  of  the  earliest  cases  upon  this  subject,  an  injunction  was 
granted  till  the  hearing,  by  the  House  of  Lords,  upon  appeal,  to  , 
restrain  a  lessee  from  digging  sand  and  gravel,  in  violation  of  a 
covenant,  secured  by  a  penalty.'^ 

Though  a  lessee  is  required,  by  Law,  to  cultivate  the  lands  de- 
mised to  him  in  a  husbandman-like  manner,  conformable  to  the 
custom  of  the  country,®  yet  this  is  usually  defined  by  some  express 
covenant.  It  has,  upon  this  subject,  been  determined  at  Law,  that 
a  covenant  to  occupy  in  a  good  and  husbandman-like  manner,  ac- 
cording to  the  custom  of  the  country,  will  be  broken  by  contra- 
vening the  prevalent  course  of  husbandry  in  the  neighborhood  ; 
and  that,  even  if  the  contract  be  simply  to  occupy  the  estate  in  a 
good  and  husbandman-like  manner,  this  will  thi-ow  a  liability  upon 
the  tenant  to  cultivate  the  land  according  to  the  practice  of  the 
neighborhood  ;  ^  and  even,  though  a  farm  be  held  under  a  written 
agreement,  the  custom  of  the  neighborhood  may  well  be  insisted 
upon,  provided  it  be  not  either  expressly  or  by  implication  ex- 
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1  Churton  v.  Douglass,  ubi  siip. ;  and 
see  cases  cited  2  Swanst.  254,  n.  (a). 

2  Attwood  V.  Banks,  2  Beav.  192;  see 
Pirn  V.  M^ilson,  3  Phil.  653. 

3  Jamieson  v.  Teague,  3  Jur.  N.  S.  1206, 

V.  c.  w. 

*  Earl  Bathurst  v.  Burden,  2  Bro.  C.  C. 
64;  Lord  Kilmorey  v.  Thackeray,  cited  ib. 
65.  As  to  proceedings  in  Equity,  in  dis- 
putes between  landlord  and  tenant,  see 
Woodfall,  894  et  seq. 


5  Johnson  v.  Goldswaine,  3  Anst.  749; 
Geast  V.  Lord  Belfast,  ib.  n. ;  Pulteney  v. 
Shelton,  5  Ves.  147;  ib.  260,  n.  («);  Lord 
Grey  de  Wilton  v.  Saxon,  6  Ves.  106. 

6  Aylet  V.  Dodd,  2  Atk.  238;  Wood- 
ward V.  Gyles,  2  Vern.  119;  Kolfe  v.  Pe- 
terson, 2  Bro.  P.  C.  ed.  Toml.  436. 

7  City  of  London  v.  Pugh,  4  Bro.  P.  C. 
ed.  Toml.  395. 

8  Powley  V.  Walker,  5  T.  R.  372. 

9  Legh  V.  Hewitt,  4  East,  154. 
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eluded  by  the  terms  of  the  agreement.^  The  same  principle  has 
been  acted  upon  in  Equity,  where  an  injunction  has  been  granted 
to  restrain  a  tenant  from  year  to  year  (who,  it  was  said,  was 
equally  bound  as  a  tenant  for  a  longer  period,  to  manage  his  farm 
in  n  husbandman-like  manner),  from  removing  crops,  manure,  &c., 
contrary  to  the  custom  of  the  country.^  In  a  previous  case,  a 
tenant  was  restrained  from  ploughing  up  pasture  land :  although 
the  lease  did  not  contain  an  express  covenant  not  to  convert  past- 
ure into  arable  ;  ^  but  the,  landlord  was  held  entitled  to  the  in- 
junction, on  the  ground  of  there  being  a  covenant  to  manage 
pasture  in  a  husbandman-like  manner.^  Upon  the  same  principle, 
the  Court  has  interfered  to  restrain  a  tenant  from  sowing  mustard, 
saifron,  woad,  and  other  deleterious  crops  :  as  being  contrary  to  the 
course  of  husbandry.^ 

A  distinction  has  been  made,  as  to  enforcing,  by  injunction,  the 
specific  performance  of  express  covenants,  and  of  implied  agree- 
ments ;  and  the  Court  has  refused  to  interfere  to  restrain  a  tenant, 
who  was  holding  over,  from  removing  articles  contrary  to  the 
custom  of  the  countiy  :  as  the  Court  would  not  imply  special 
covenants,  as  to  cultivation,  from  the  mere  act  of  holding  over.^ 

A  covenant  to  repair,  and,  at  the  end  of  the  term,  to  surrender 
buildings  in  good  condition,  does  not  preclude  an  injunction  against 
pulling  them  down  and  carrying  away  the  materials,  just  before 
the  end  of  the  tenn.'' 

Where  there  is  a  covenant  not  to  convert  premises  into  a  shop, 
or  to  caiTy  on  a  trade  without  a  license  in  writing,  the  permission 
of  the  lessor,  without  writing,  to  carry  on  one  trade,  will  not 
amount  to  a  general  license  for  any  trade,  so  as  to  preclude  the 
lessor  from  his  right  to  an  injunction.^ 

It  appears  formerly  to  have  been  considered,  that  the  Court 
should  not,  in  any  case,  interfere  to  restrain  the  breach  of  an  agree- 
ment, if  it  was  of  such  a  character  that  it  could  not  decree  the 
specific  performance  of  it.^  But  it  seems  that  now,  the  Court  will 
restrain  a  person  from  committing  acts,  in  breach  of  an  agreement, 
although  it  cannot  compel  the  performance  of  it ;  ^^  and  that  where 


1  Wigglesworth  v.  Dallison,  Doug.  201 ; 
Senior  v.  Armytage,  1  Holt  N.  P.  C.  197; 
Webb  V.  Plummer,  2  B.  &  Aid.  746. 

2  Onslow  V. ,  16  Ves.  173. 

3  See  Atkins  v.  Chilson,  7  Met.  404. 

4  Drury  v.  Molins,  6  Ves.  328. 

5  Pratt  V.  Brett,  2  Mad.  62. 

6  Kimpton  v.  Eve,  2  V.  &  B.  349. 

7  IMayor,  &c.  of  London  v.  Hedger,  18 
Ves.  355;  Hindley  v.  Emerv,  L.  K.  1  Eq. 
52;  11  Jur.  N.  S.  874,  V.  C.  W. 

8  Macher  v.  Foundling  Hospital,  1  V.  & 
B.  188. 

'•>  Kemble  v.  Kean,  6  Sim.  333 ;  Kimber- 


ley  V.  Jennings,  ib.  340 ;  Baldwin  v.  Use- 
ful Knowledge  Society,  9  Sim.  393;  2  Jur. 
961;  Hooper  D.  Brodrick,  11  Sim.  47;  Pick- 
ering V.  Bishop  of  Ely,  2  Y.  &  C.  C.  C. 
249 ;  7  Jur.  479 ;  Stocker  v.  Wedderburn, 
3  K.  &  J.  393;  Dietrichsen  v.  Cabburn,  2 
Phil.  52;  1  C.  P.  Coop.t.Cott.  72;  10  Jur. 
601;  Hills  V.  Croll,  2  Phil.  60;  9  Jur.  645; 
1  C.  P.  Coop.  t.  Cott.  83. 

10  Lumley  v.  Wagner,  5  De  G.  &  S. 
485;  1  De  G.,  M.  &  G.  604;  16  Jur.  871; 
Great  Northern  Railway  v.  Manchester, 
Sheffield,  &  Lincolnshire  Railway,  5  De  G. 
&  S.  138;  Webster  v.  Dillon,  3  Jur.  N.  S. 
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an  agreement  consists  of  two  distinct  parts,  one  of  which  the  Court 
can  enforce,  although  it  cannot  enforce  the  other,  and  the  bill  is 
filed  simply  for  an  injunction  to  restrain  the  violation  of  the  former 
part,  the  Court  will  grant  the  injunction,  notwithstanding  that  it 
could  not  enforce  the  agreement  in  toto} 

An  agreement  may  be  enforced  by  injunction,  although  the 
violation  is  not  shown  to  be  injurious;"^  and  the  Court  will  not, 
it  seems,  refuse  to  interfere,  on  the  ground  that  a  mistake  has  been 
committed  by  both  parties  in  the  form  of  the  covenant ;  on  the 
ground  that  the  plaintiff  has  permitted  other  infringements  of  the 
covenant ;  or  on  the  ground  of  inconvenience  to  the  public.^ 

Injunctions  may  also  be  granted,  to  relieve  a  jiarty  against  the 
consequences  of  the  non-performance  of  a  covenant  or  agreement, 
where  such  consequences  involve  either  a  forfeiture  or  the  imposi- 
tion of  a  penalty.* 

The  doctrine  upon  the  subject  of  relief  fi'om  penalties,  has  thus 
been  stated  by  Lord  Thurlow :  "  Where  a  penalty  has  been  in- 
serted, merely  to  secure  the  enjoyment  of  a  collateral  object,  the 
enjoyment  of  the  object  is  considered  as  the  princij^al  intent  of  the 
deed,  and  the  penalty  only  is  accessional,  and  to  secure  the  damage 
really  incurred."  ^  But  where  the  parties,  instead  of  securing  the 
performance  of  the  agi-eement  by  a  penalty,  have  fixed  upon  a 
certain  sum  by  way  of  liquidated  damages,  to  be  paid  in  the  event 
of  the  non-performance  of  the  agreement,  a  Court  of  Equity  (except 
in  certain  cases  of  waste,  which  will  be  noticed  hereafter)  refuses 
to  interfere  in  restraining  the  recovery  of  such  damages.^ 

Upon  these  principles,  Courts  of  Equity  interpose  to  restrain 
proceedings  at  Law  for  the  recovery  of  penalties.  But  where  a 
forfeiture  had  happened  under  a  by-law  of  a  corporation,  which 
provided  that  members  should  receive  notice  of  default  in  paying 
a  call,  and  incur  the  forfeiture  by  non-payment  ten  days  after  the 
notice  sent.  Sir  William  Grant  refused  to  relieve  :  although  the 
lapse  arose  Jfrom  accidental  circumstances,  and  absence  fi'om  town 
when  the  notice  was  sent ;  and  he  mentioned  a  case,  in  Ireland,  of 
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432,  V.  C.  W. ;  but  see  Mair  v.  Himalaya 
Tea  Co.,  L.  R.  1  Eq.  411;  11  Jur.  N.  S. 
1013,  V.  C.  W. 

1  Rolfe  v.  Rolfe,  15  Sim.  88 ;  see  Ogden 
V.  Fossick,  11  W.  R.  128,  L.  JJ. ;  but  see 
Brett  V.  East  India  &  London  Shipping 
Company,  2  H.  &  M.  404. 

2  Dickenson  v.  Grand  Junction  Canal, 
15  Beav.  260;  but  see  Lloyd  v.  London, 
Chatham,  &  Dover  Railway  Companv,  11 
Jur.  N.  S.  380;  13  W.  R.  698,  L.  JJ. ;  2 
De  G.,  J.  &  S.  568. 

8  Ibid. 

4  Eden  Injunct.  (2d  Am.  ed.)  41,  42, 
and  notes.  There  seems  to  be  a  distinction 
taken,  in  Equity,  between  penalties  and 


forfeitures.  In  the  former,  relief  is  always 
given,  if  compensation  can  be  made;  for 
it  is  deemed  a  mere  security.  In  the  latter, 
although  compensation  can  be  made,  relief 
is  not  always  given.  2  Storj^  Eq.  Jur. 
§§  1320,  1321,  1.322,  1323,  and  notes. 

5  Sloman  v.  Walter,  1  Bro.  C.  C.  418. 

6  On  this  point  see  1  Swanst.  318,  n. ; 
Sainter  v.  Ferguson,  1  M'N.  &  G.  286;  14 
Jur.  255;  Coles  v.  Sims,  5  De  G.,  JL  &  G. 
1;  18  Jur.  683,  685;  Eden  Injunct.  (2d 
Am.  ed.)  41,  42;  Skinner  v.  Davton,  2 
John.  Ch.  535;  S.  C,  17  John.  357;  Liv- 
ingston V.  Tompkins,  4  John.  Ch.  425; 
Walker  i;.  Wheeler,  2  Conn.  299;  2  Story 
Eq.  Jur.  §1318. 
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a  person  who,  after  having  paid  some  instalments  on  a  lease,  neg- 
lected to  make  a  further  payment,  and  forfeited  the  instalments  he 
had  paid.^  And  though  relief  has  sometimes  been  given  against 
the  forfeitiire  of  a  covenant  for  renewal,^  which,  in  Ireland,  formed, 
a  distinct  head  of  local  Equity,^  yet  the  inclination  of  the  Courts 
is  to  the  contrary :  unless  the  right  has  been  forfeited,  in  consequence 
of  fraud,  accident,  mistake,  or  any  similar  Equity.'* 

A  common  instance  of  this  species  of  relief  is  that  which  is  given 
against  a  clause  of  re-entry  for  non-payment  of  rent.^  This  has 
been  a  ground  of  equitable  interference  from  the  earliest  times  ; 
but  every  lessee,  or  person  claiming  under  the  lease,  must  take 
proceedings  in  Equity  within  six  months  after  the  execution  of  the 
judgment  in  ejectment ;  and  no  injunction  will  be  granted  or  con- 
tinued at  the  suit  of  any  lessee,  or  person  claiming  under  the  lease, 
against  the  proceedings  at  Law  in  any  action  on  ejectment,  unless, 
within  forty  days  next  after  a  full  and  perfect  answer  filed  by  the 
claimant  in  such  ejectment,  he  brings  into  Court  and  lodges  with 
the  proper  ofiicer  such  sum  as  the  lessor,  or  landlord,  swears  to  be 
due  and  in  arrear,  over  and  above  all  just  allowances,  and  also  the 
costs  taxed  in  the  suit :  there  to  remain  till  the  hearing  of  the 
cause,  or  to  be  paid  out  to  the  lessor,  or  landlord,  on  good  security, 
subject  to  the  decree  of  the  Court.®  This  relief  is  granted  upon 
the  principle  that  compensation  is  made  to  the  landlord  by  the 
payment  of  the  rent  with  interest :  a  doctrine  contradicted  by  gen- 
eral experience,  and  often  found  fault  with  as  imperfect  and  unjust.'' 

Lord  Northington  aj^pears  to  have  been  of  opinion,  that  the 
Court  might,  by  analogy,  relieve,  where  a  tenant  had  committed 
a  forfeiture  by  cutting  down  timber.^  It  is,  however,  scarcely  nec- 
essary to  remark  how  extremely  inadequate  pecuniary  compensa- 
tion must  generally  be  in  such  a  case ;  and  it  is  probable,  if  the 
question  is  ever  matui-ely  considered,  that  a  contrary  determination 
will  be  come  to. 


1  Sparks  v.  Liverpool  Water  Works 
Company,  13  Ves.  428. 

2  Kawstorne  v.  Bentley,  4  Bro.  C.  C. 
415. 

3  O'Neil  V.  Jones,  1  Ridg.  170;  Kane  v. 
Hamilton,  ib.  180 ;  I5ateman  v.  Murray,  ih. 
187;  Boyle  v.  Lysaght,  ib.  384;  Vern.  & 
Scriv.  135 ;  Magrath  v.  Lord  Muskerry,  ib. 
166 ;  1  Ridg.  469 ;  Jackson  v.  Saunders,  1 
Sch.  &  Lef.  443;  2  Dow,  437;  Lennon  v. 
Napper,  2  Sch.  &  Lef.  682;  Magrane  v. 
Archbold,  1  Dow,  107 ;  Earl  of  Mountnor- 
ris  V.  White,  2  id.  459 ;  Barrett  v.  Bifrke,  5 
id.  1 ;  Keating  v.  Sparrow,  1  Ball  &  B.  367 ; 
Jessop  V.  King,  2  id.  81;  Barrett  v.  Pear- 
son, lb.  189. 

4  Allen  V.  Hilton,  1  Fonb.  Eq.  432;  Bay- 
ley  V.  Corporation  of  Leominster,  3  Bro.  C. 
C.  529 ;  Baynham  v.  Guy's  Hospital,  3  Ves. 


295;  Eaton  v.  Lyon,  ib.  690;  City  of  Lon- 
don V.  Mitford,  14  Ves.  41. 

5  Eden  Injunct.  (2d  Am.  ed.)  43-45, 
and  notes. 

6  Common  Law  Procedure  Act,  1852 
(15  &  16  Vic.  c.  76),  §§210,  211,  re-enact- 
ing 4  Geo.  II.  c.  28;  Cole  Eject.  415; 
Chitty's  Arch.  1056 ;  and  see  Bowser  w. 
Colby,  1  Hare,  109.  As  to  staying  pro- 
ceedings before  trial,  see  15  &  16  Vic.  c. 
76,  §212;  Cole  Eject.  418,  421;  Chitty's 
Arch.  1054. 

7  Hill  V.  Barclay,  16  Ves.  402,  405;  18 
Ves.  56,  61;  Bracebridge  v.  Buckley,  2 
Pri.  2 16 ;  Reynolds  v.  Pitt,  19  Ves.  134, 140 ; 
see  2  Story  Eq.  Jur.  (3d  ed.)  §1315  in 
note  (2),  §  1316  and  notes. 

8  Northcote  v.  Duke,  2  Eden,  319,  322; 
Amb.  511. 
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The  Court  has  also  power,  in  the  case  of  leases  for  a  term  of 
years  absolute,  or  determinable  on  a  life  or  lives,  or  otherwise, 
and  also  in  the  case  of  a  lease  for  the  life  of  the  lessee,  or  the 
life  or  lives  of  any  other  person  or  persons,  to  relieve  against 
forfeiture  for  breach  of  a  covenant  or  condition  to  insure  against 
loss  or  damage  by  fire,  where  no  loss  or  damage  by  fire  has  hap- 
pened, and  the  breach  has,  in  the  opinion  of  the  Court,  been  com- 
mitted through  accident  or  mistake,  or  otherwise,  without  fraud  or 
gross  negligence,  and  there  is  an  insurance  on  foot,  at  the  time  of 
the  application  to  the  Court,  in  conformity  with  the  covenant  to 
insure :  upon  such  terms  as  to  the  Court  may  seem  fit.^  But  the 
same  person  cannot  be  relieved  more  than  once,  in  respect  of 
the  same  covenant  or  condition ;  nor  can  any  relief  be  granted 
where  a  forfeiture,  under  the  covenant  in  respect  of  which  relief  is 
sought,  has  been  already  waived  out  of  Court  in  favor  of  the  person 
seeking  the  relief.^ 

It  has  been  held,  that  this  jurisdiction  does  not  arise  unless  the 
defendant  is  taking  active  measures  to  enforce  the  forfeiture ;  ^  and 
when  relief  is  given,  the  plaintiff  must,  in  general,  pay  the  costs  of 
the  defendant,  unless  the  latter  has  forfeited  his  right  to  them  by 
misconduct.* 

A  record  of  the  granting  of  the  relief  is  to  be  made,  by  indorse- 
ment on  the  lease  or  othei'wise.^ 

Where  it  is  clear  that  the  covenant  is  of  such  a  nature  that  a 
Court  of  Equity  cannot  make  a  compensation  for  the  breach  of  it, 
as  in  the  case  of  covenants  not  to  assign  without  license,®  relief 
will  not  be  given  against  the  penalty.  Considerable  discussion 
has  taken  place,  how  far  the  Court  would  relieve  against  a  forfeit- 
ure incurred  by  the  breach  of  a  covenant  to  repair.  In  the  case 
of  Sanders  v.  Pope^  Lord  Erskine,  upon  the  authority  of  a  deter- 
mination of  Lord  Macclesfield,^  expressed  a  strong  opinion  in 
favor  of  the  equitable  jurisdiction ;  but  the  doctrine,  after  full 
and  elaborate  discussion,  has  been  established  to  the  contrary.^ 
The  same  determination  would,  consequently,  be  made  with  re- 
spect to  the  breach  of  a  covenant  to  build :  though  the  authorities 


Ch.  XXXVI. 

§1- 

Non-insur- 
ance: 

Court  may 
relieve,  by 
22  &  23  Vic. 
c.  35,  §§  4,  9. 


But  not  the 
same  person 
more  than 
once,  in  re- 
spect of  the 
same  cove- 
nant. 


Construction 
of  the  Act. 


Record  of  the 
relief,  to  be 
indorsed.     ' 

Covenants 
not  to  assign. 


Covenant  to 
repair ; 


or  to  rebuild. 


1  22  &  23  Vic.  c.  35  §§  4,  9 ;  Sugd.  Stat. 
312;  Shelford,  R.  P.  Acts,  685;  extended 
to  Common  Law  Courts  by  23  &  24  Vic.  c. 
126,  §§  1-3.  Formerly,  no  relief  could  be 
given;  see  Rolfe  v.  Harris,  2  Pri.  206,  n. ; 
Reynolds  v.  Pitt,  ih.  212 ;  19  Ves.  134 ; 
White  V.  Warner,  2  Mer.  459;  and  see 
Meek  v.  Carter,  4  Jur.  N.  S.  992;  6  W.  R. 
852,  V.  C.  S. 

2  22  &  23  Vic.  0.  35,  §  6 ;  Sugd.  Stat. 
312;  Woodfall,  519-525. 

3  Page  V.  Bennett,  6  Jur.  N.  S.  419 ;  8 
W.  R.  300,  V.  C.  S. 


<  Page  V.  Bennett,  2  Giff.  117;  6  Jur. 
N.  S.  419 ;  8  W.  R.  3.39. 

5  22  &  23  Vic.  c.  35,  §  5. 

6  Wafer  v.  Mocato,  9  Mod.  112;  Wood- 
fall,  525-532. 

"  12  Ves.  282. 

8  Hack  V.  Leonard,  9  Mod.  91. 

9  Hill  V.  Barclay,  16  Ves.  402;  18  Ves. 
56;  Bracebridge  v.  Buckley,  2  Pri.  200; 
Nokes  V.  Gibbon,  3  Drew.  681 ;  3  .Jur.  N. 
S.  726 ;  Nokes  v.  Fish,  3  Drew.  735 ;  Job 
V.  Banister,  2  K.  &  J.  374;  3  Jur.  N.  S. 
93,  L.  C. ;  and  see  Hannam  v.  South  Lon- 
don Water  Works  Company,  2  Mer.  65,  n. 
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Ch.  XXXVI. 

§1- 


Grounds  on 
which  land- 
lord re- 
strained from 
enforcing 
forfeiture. 


To  protect 
wards  from 
removal  or 
marriage. 

In  cases  of 
interpleader. 

Partnership. 

To  restrain 
setting  up  a 
legal  title ; 


but  not 
against  a 
purchaser  for 
value  with- 
out notice. 


are  conflicting  as  to  the  power  to  decree  a  specific  performance  in 
such  case.^ 

"Where  the  forfeiture  of  the  lease  at  Law  is  admitted,  the  tenant 
must  show  reasonable  ground  for  belief  that  he  is  entitled  to  equi- 
table relief,  before  an  interlocutory  injunction  will  be  granted  to 
restrain  the  landlord  fi-om  proceeding  to  enforce  the  forfeiture.  It 
seems,  also,  that  where  the  landlord  is  aware  that  the  lease  is  or 
must  be  forfeited,  but  stands  by  and  allows  the  tenant  to  expend 
money  on  the  property,  he  will  be  restrained  from  proceeding  to 
enforce  the  forfeiture  at  Law.^ 

Injunctions  or  restraining  orders  may  also  be  issued,  for  the 
protection  of  a  ward  of  Court  fi-om  removal,^  or  marriage ;  *  in 
cases  of  interpleader ;  ^  and  to  restrain  a  partner  fi-om  acting  in 
opposition  to  the  partnership  agreement,  or  from  depreciating  the 
partnership  property.® 

Courts  of  Equity  will  likewise  prevent  a  person  from  setting  up 
an  unconscientious  advantage  at  Law,  so  as  to  interpose  impedi- 
ments to  the  just  rights  of  the  other  party,''  Thus,  if  an  ejectment 
is  brought  to  try  a  right  to  land,  the  Court  of  Chancery  will  re- 
strain the  party  in  possession  fi-om  setting  up  a  term  of  years, 
or  other  interest,  in  a  trustee,  lessee,  or  mortgagee,  which  may 
hinder  the  fair  trial  of  the  right ;  ^  but  thiafc  will  not  be  done  in 
every  case :  for,  as  the  Court  proceeds  upon  the  i^rinciple  that  the 
party  in  possession  ought  not,  in  conscience,  to  use  an  accidental 
advantage,  if  there  is  any  circumstance  which  meets  this  principle, 
the  Court  will  not  interfere.  Therefore,  if  the  possessor  is  a 
purchaser  for  valuable  consideration,  without  notice  of  the  title 
of  the  claimant,  this  is  a  title,  in  conscience,  equal  to  that  of 
the  claimant ;  and  the  Court  will  not  restrain  the  possessor  from 


1  There  are  two  instances  of  specific  per- 
formance decreed  of  covenants  to  rebuild : 
City  of  London  v.  Nash,  3  Atk.  512;  1 
Ves.  S.  12;  Allen  v.  Harding,  2  Eq.  Ca. 
Ab.  17,  pi.  6 ;  and  in  Moseley  v-  Virgin,  3 
Ves.  184,  Lord  Rosslyn  stated  that  specific 
performance  might  be  decreed.  Lords 
Thurlow  and  Kenyon,  on  the  other  hand, 
have  pronounced  a  contrarj'  opinion.  Er- 
rington  v.  Aynesly,  2  Bro.  'C.  C.  341;  Lu- 
cas V.  Commerford,  3  Bro.  C.  C.  166;  1 
Ves.  J.  235.  That  a  covenant  to  repair 
cannot  be  specifically  performed,  see  Eay- 
nerc.  Stone,  2  Eden,  128;  Flint  r.  Brandon, 
8  Ves.  159;  and  see  Brace  v.  Wehnert, 
25  Beav.  348 :  4  .Jur.  X.  S.  549 ;  Sander- 
son V.  Cockermouth  Railway  Company,  11 
Beav.  497;  Lvtton  v.  GreatNorthern  Rail- 
wav  Companv,  2  K.  &  J.  394;  2  .Jur.  N. 
S.  436 ;  Soanies  v.  Edge,  Johns.  6G9 ;  Xor- 
ris  V.  Jackson,  1  J.  &  H.  319 ;  7  Jur.  N.  S. 
540;  Taylor  r.  Portington,  7  De  G.,  M.  & 
G.  328;  Samuda  v.  Lawford,  4  Giff.  42; 


Frs-,  21 ;  Woodfall,  477,  as  to  specific  per- 
formance of  covenants  of  this  nature. 

2  North  Staffordshire  Steel  Company  v. 
Camoise,  11  .Jur.  N.  S,  555,  L.  JJ. 

3  See  ante,  p.  1355.  For  cases,  and  forms 
of  orders,  see  Seton,  713-721. 

*  For  cases,  and  forms  of  order,  see  Se- 
ton, 727-732;  and  see  Pearce  v.  Crutch- 
field,  14  Ves.  206. 

5  Ante,  p.  1567;  Eden  Injunc.  (2d  Am. 
ed.)  393  et  seq. ;  Seton  Dec.  (3d  Eng.  ed.) 
962.  For  cases,  and  forms  of  order,  see 
Seton,  962,  963. 

6  Hall  V.  Hall,  12  Beav.  414,  419;  20 
Beav.  139 ;  Marshall  v.  Watson,  25  Beav. 
501,  504;  Turner  v.  Major,  3  Giff.  442; 
Bradbury  v.  Dickens,  57  Beav.  53 ;  and  for 
cases,  and  forms  of  orders,  see  Seton,  917, 
918. 

7  2  Story  Eq.  Jur.  §903;  Eden  Injunc. 
(2d  Am.  ed.)  406  et  seq. 

8  Ld.  Red.  134:  Bond  v.  Hopkins,  1 
Sch.  &  Lef.  412,  430;  Pultenev  v.  Warren, 
6  Ves.  89 ;  Leigh  v.  Leigh,  1  Sim.  349. 
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using  any  advantage  he  may  be  able  to  gain  to  defend  his  pos- 
session.^ 

Where  repeated  attempts  are  made  to  litigate  the  same  ques- 
tion, which  the  Courts  of  ordinary  jurisdiction  will,  in  many  cases, 
admit,  the  Court  of  Chancery  will  put  an  end  to  the  oppression 
which  may  be  occasioned  by  the  abuse  of  this  privilege.  Thus,  as 
a  judgment  in  ejectment  is  not  final  or  conclusive,  but  the  same 
proceedings  may  be  i-epeated  for  ever,  a  perpetual  injunction  Avill 
be  granted,  to  prevent  the  repetition  of  them,  when  the  assertion 
of  such  right  becomes  oppressive  to  the  opposite  party .^  It  is  on 
this  ground  that  the  Courts  of  Equity  have  interfered,  by  bills  of 
peace.^ 

The  object  of  an  interlocutory  injunction  is  to  maintain  the 
matters  in  question  in  the  suit  in  statu  quo^  until  the  hearing  of 
the  cause ;  ^  and  the  Court  will  not,  therefore,  except  under  very 
special  circumstances,  grant,  upon  an  interlocutory  ajiplication 
before  decree,  an  injunction  which  virtually  directs  the  defendant 
to  perform  an  act.^     There  is,  indeed,  a  passage  in  the  MS.  report 


Ch.  XXXVI. 

§1- 


To  restrain 
repeated 
litigation  of 
the  same 
point. 


Bills  of 
peace. 


Mandatory- 
injunction 
not  ordered 
before  de- 


1  Jerrard».  Saunders,  2  Ves.  J.  454,  457, 
458 ;  Maundrell  v.  Maundrell,  7  Ves.  567 ; 
10  Ves.  240 ;  Baker  v.  JNIellish,  ih.  544,  549 ; 
Hylton  V.  Morgan,  6  Ves.  293 ;  Bvrne  v. 
Byrne,  2  Sch.  &  Lef.  -W7;  Bailey  v. 
Luckett,  1  S.  &  S.  419 ;  Northey  v.  Pearce, 
ib.  420. 

2  Lord  Bath  v.  Sherwin,  Free,  in  Ch. 
261;  4  Bro.P.  C.  ed.  Toml.  373;  Leighton 
V.  Leighton,  1  P.  Wms.  671 ;  4  Bro.  P.  C. 
ed.  Toml.  378 ;  Devonshire  v.  Newenham, 
2  Sch.  &  Lef.  199,  211;  Hodgson  v.  Duce, 
2  Jur.  N.  S.  1014,  V.  C.  S. 

3  See  Morris  Canal,  &c.  Co.  v.  Jersey 
City,  1  Beasley  (N.  J. ),  227.  In  Massachu- 
setts, injunctions  may  be  issued  to  restrain 
towns  from  raising  by  taxation  or  pledge 
of  its  credit,  or  paying  from  its  treasury, 
any  money,  which  they  have  voted  to  raise 
or  pay,  for  a  purpose  other  than  those  for 
which  towns  have  the  legal  right  and 
power  to  raise  or  pay  money.  Genl.  Sts. 
c.  18,  §  79;  see  Tash  v.  Adams,  10  Cush. 
252;  Babbitt  v.  Savoy,  3  Cush.  530;  Hood 
V.  Lynn,  1  Allen,  103;  Frost  v.  Belmont, 
6  Allen,  152;  so  in  Maine,  Clark  v.  Ward- 
well,  55  Maine,  61 ;  provided  due  diligence 
is  used  in  making  application  for  such  in- 
junctions: Tash  V.  Adams,  svprn;  Fuller 
V.  Melrose,  1  Allen,  166 ;  Claflin  v.  Hop- 
kinton,  4  Grav,  502;  Frost  v.  Belmont,  6 
Allen,  152.  f^o  in  New  York,  towns  may 
be  enjoined  from  expending  money  raised 
by  taxation  for  illegal  purposes.  De  Baun 
V.  New  York,  16  Barb.  392 ;  see  Foster  v. 
Coleman,  10  Cal.  278;  Wilson  v.  Mayor  of 
New  York,  4  E.  D.  Smith  (N.  Y.),  675. 
But  an  injunction  will  not  be  granted  to 
prevent  the  collection  of  taxes,  because  of 
irregularities  in  the  assessment.  Chicago, 
&c.  R.ll.Co.  v.  Frary,  22  111.  .34;  Doddy. 
City  of  Hartford,  25  Conn.  232;  Greener. 


Mumford,  Simmons  v.  Same,  5  R.  I.  472 ; 
Mills  V.  Gleason,  11  Wis.  470. 

Incorporated  companies  and  the  directors 
thereof  may  be  restrained  by  injunction 
from  committing  a  breach  of  trust,  by  di- 
verting or  misapplying  the  funds  or  credit 
of  the  company,  or  doing  other  acts  in 
clear  excess  of  chartered  powers;  and 
a  shareholder  may  file  a  bill  for  this 
purpose  in  behalf  of  himself  and  other 
stockholders.  Angell  &  Ames  Corp.  (6th 
ed.)  §391  ei  seq.,  §  312;  Dodge  v.  Wool- 
sey,  18  How.  U.  S.  331 ;  Coleman  v.  East- 
ern Co.  Railway,  10  Beav.  1;  March  v. 
Eastern  R.R.  Co.,  40  N.  H.  567;  Robin- 
son V.  Smith,  3  Paige,  233;  Bayless  v. 
Orne,  1  Freeman  Ch.  173;  Bagshaw  v. 
Eastern  Coun.  Railway  Co.,  7  Hare,  114; 
Hodges  V.  New  England  Screw  Co.,  1 R.  I. 
312 ;  Hersey  v.  Veazie,  24  Jlaine,  12,  13 ; 
CunlifFe  v.  Manchester  «fe  Bolton  Canal  Co., 
1  Mv.  &  R.  131,  note ;  Manderson  v.  Com- 
mercial Bank,  28  Penn.  379 ;  Bait.  &  Ohio 
R.R.  Co.  V.  Wheeling,  9  Grattan,  40; 
Allen  V.  Curtis,  26  Conn.  4.56;  Schley  «. 
Dixon,  24  Geo.  273;  Kean  v.  .lohnson,  1 
Stockt.  (N.  J.)  401;  Binney's  Case,  3 
Bland,  142 ;  Revere  v.  Boston  Cotton  Co., 
15  Pick.  351 ;  Brown  v.  Vandvke,  4  Halst. 
Ch.  (N.  J.)  795;  Durfee  v.  "Old  Colony, 
&c.  R.R.  Co.,  5  Allen,  2-30;  Kean  v.  John- 
son, 1  Stockt.  (N.  J.)  401. 

4  Lawrence  v.  Austin,  11  Jur.  N.  S.  576, 
577;  13  W.  R.  981,  M.  R. 

5  Blakemore  v.  Glamorganshire  Canal 
Company,  1  M.  &  K.  154;  Great  Western 
Railwav  Companv  1'.  Birmingham  &  Ox- 
ford Railway  Company,  2  Phil.  597;  12 
Jur.  100 ;  Shewsbury  &  Chester  Railway 
Company  v.  Shrewslmrv  &  Birmingham 
Railway  Companv,  1  Sim.  N.  S.  410;  15 
Jur.  548;  Durell  r.  Pritchard,  L.  R.  1  Ch. 
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§1- 


"\A^here 
object  may 
be  effected 
by  a  restric- 
tive order. 


of  the  case  of  Warden  v.  Ellers^  from  which  it  may  be  inferred  to 
have  been  Lord  Hard^\'icke's  opinion  that  the  Court  might,  upon 
motion,  order  tiie  defendant  to  pull  down  a  building  which  was 
clearly  a  nuisance  to  the  plaintiif,^  and  there  is  an  early  case  in 
Tothill,  of  an  order  to  show  cause  why  a  defendant,  who  had 
ploughed  up  ancient  pasture  land,  should  not  lay  it  down  again  in 
grass.^  The  contrary  doctrine  is,  however,  now  firmly  established. 
In  the  case  of  Ryder  v.  Bentham^  Lord  Hardwicke,  upon  a  motion 
for  an  order  to  pull  down  certain  scaffolding,  observed,  that  he 
never  knew  an  order  to  pull  down  any  thing,  made  on  motion. 
Lord  Thurlow,  in  a  subsequent  case,  upon  a  motion  to  restrain  a 
party  from  digging  a  ditch,  and  to  compel  him  to  put  every  thing 
in  the  same  state  in  which  it  was  before  by  filling  up  so  much  as 
he  had  already  dug,  refused  the  latter  part  of  the  motion.^  So,  in 
another  case.  Lord  Eldon  refused  an  order,  specifically  to  repair 
the  banks  of  a  canal,  stop-gates,  and  other  works.®  In  the  case  of 
Hooper  V.  SrodricJc^  an  inj  unction  was  granted,  ex  parte^  restrain- 
ing the  defendant  from  discontinuing  to  use  certain  premises  as  an 
inn ;  but  was  dissolved,  upon  the  ground  that  there  was  no  juiis- 
diction  to  restrain  a  person  fi'om  not  keeping  an  inn  :  which  is  the 
same  in  effect  as  ordering  him  to  keep  one. 

But  though  the  Court  will  not,  directly  aftd  in  tei-ms,  compel 
the  performance  of  an  act  upon  motion,  yet  there  are  many  cases 
in  which  the  efiect  may  be  indirectly  obtained  by  an  order  merely 
restrictive.     Thus,  in  the  case  of  Robinson  v.  Lord  Byron^  the 


Ap.  244  ,•  S.  C.  nom.  Darrell  v.  Pritchard, 
12  .lur.  N.  S.  16  L.  J.T.;  and  see  ante,  1641. 
As  to  mandatory  injimctions,  see  Senior 
V.  Pawson,  L.  R".  3'Eq.  330;  Beadel  v. 
Perry,  L.  R.  3  Eq.  465;  Attorney  Genl.  v. 
Mid-Kent  Railway  Company  and  South 
Eastern  Railway  "Company,  L.  R.  3  Ch. 
Ap.  100;  Knapp  v.  Douglas  Axe  Co.,  13 
Allen,  1 ;  Carlisle  v.  Stevenson,  3  Md.  Ch. 
Dec.  499:  Thomas  v.  Hawkins,  20  Geo. 
126;  2  Seton  Dec.  (3d  Eng.  ed.)  874,  936, 
937. 

1  18  Dec.  1739;  6  Serjt.  Hill's  MSS.  2; 
and  12  id.  76 ;  Eden  on  Inj.  199. 

2  In  Beadel  v.  Perry,  L.  R.  3  Eq.  465, 
a  mandatory  injunction  was  granted  on 
motion  by  Sir  John  Stuart  V.  C.  to  re- 
strain the  defendant  from  continuing  a 
wall  which  had  been  built  by  him  opposite 
to  the  ancient  lights  of  the  plaintiff' s  house 
at  a  greater  height  above  the  plaintiff's 
ancient  lights  than  the  distance  between  it 
and  those  lights.  In  giving  jud^nent  in 
this  case  he  said:  "Reference  has  been 
made  to  a  supposed  rule  of  the  Court,  that 
mandatory  injunctions  cannot  properly  be 
made  except  at  the  hearing  of  the  cause. 
I  never  heard  of  such  a  rule.  Lord  Cot- 
tenham  was,  so  far  as  I  know,  the  first 
Judge  who  proceeded  by  way  of  man- 
datory injunction,  and  he  took  great  care 


to  see  that  the  party  applying  was  entitled 
to  relief  in  that  shape."  In  a  similar  case, 
but  one  in  which,  under  the  circumstances, 
instead  of  an  injunction,  the  Court  directed 
an  inquiry  as  to  the  amount  of  damages 
sustained  by  the  plaintiff,  Sir  W.  Page 
"Wood  V.  C."  (now  Lord  Hatherley)  said: 
"  I  have  no  doubt  as  to  the  jurisdiction  of 
the  Court  to  order  the  buildings  to  be  pulled 
down."  Senior  f.  Pawson,  L.  R.  3Eq.  330. 
"  The  powers  of  a  Court  of  Equity  in  re- 
gard to  nuisances,  are  corrective  as  well 
as  preventive.  It  may  order  them  to  be 
abated,  as  well  as  restrain  them  from  being 
erected."  Chancellor  Green,  in  Del.  & 
Ear.  Canal  and  C.  &  A.  R.  &.  T.  Co.  v. 
Rar.  &  Del.  Bay  R.  Co.,  1  C.  E.  Green 
(N.  J.),  321,  379;  Pennsvlvania  v.  Wheel- 
ing Bridge  Co.,  13  How.  U.  S.  519;  Van 
Bergen  v.  Van  Bergen,  2  John.  Ch.  272; 
Hammond  v.  Fuller,  1  Paige,  197 ;  Earl  v. 
De  Hart,  1  Beasley  (N.  J.),  280. 

3  Rolls  V.  Miller,  Toth.  144. 

4  1  Ves.  S.  543. 

5  Anon.,  1  Ves.  J.  140. 

8  Lane  v.  Newdigate,  10  Ves.  192. 

T  11  Sim.  47. 

8  1  Bro.  C.  C.  588 ;  and  see  Hervey  v. 
Smith,  1  K.  &  J.  389 ;  Lord  Norbury  v. 
Kitchin,  1  W.  N.  .366,  V.  C.  W. 
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effect  was  obtained  by  an  injunction   restraining  the  defendant  Ch.  XXXVI. 
from  preventing  the  water  from  flowing  in  such  regular  quantities  ^   ' 

as  it  liad  ordinarily  done,  before  the  day  on  which  the  alleged 
nuisance  commenced.  In  Lane  v.  Netcdigate^  a  similar  effect 
was  obtained,  by  restraining  the  defendant  from  impeding  the 
plaintiff  from  navigating,  using,  and  enjoying  a  canal,  by  con- 
tinuing to  keep  the  canal,  banks,  or  works  out  of  repair,  by 
diverting  the  water,  or  preventing  it,  by  the  use  of  locks 'from 
remaining  in  the  canal,  or  by  continuing  the  removal  of  a  stop- 
gate.^ 


Section  II.  —  Interlocutory  Injunctions  mid  Restraining  Orders. 


An  injunction  may  be  obtained  at  any  time,  in  vacation  as  well 
as  in  term,  and  whether  the  Court  be  sitting  or  not ;  ^  and  at  al- 
most every  stage  of  the  cause.*  An  application  for  an  interlocu- 
tory injunction  ^  should,  however,  be  made  without  delay :  as  it 
may  be  refused,  if  there  has  been  any  delay  or  acquiescence  on  the 
part  of  the  plaintiff.  ** 

An  interlocutory  injunction  is  merely  a  mode  by  which  the 
Court  preserves  the  property  in  dispute,  with  the  least  injury  to 
all  parties,  until  it  can  finally  determine  their  respective  rights.' 


1  10  Ves.  192 ;  and  see  Rankin  v.  Hus- 
kisson,  4  Sim.  13 ;  Blackmore  v.  Glamor- 
ganshire Canal  Navigation,  1  M.  &  K.  154 ; 
Spencer  v.  London  &  Binuingham  Railway 
Company,  8  Sim.  193;  Goodale  v.  Goodale, 
16  Sim<  316 ;  Shrewsbury  &  Chester  Rail- 
way Company  v.  Shrewsbuiy  &  Birming- 
ham Railway  Company,  1  Sim.  N.  S.  410; 
15  Jur.  548;  Whittaker  v.  Howe,  3  Beav. 
383,  389 ;  Ranken  v.  East  &  West  India 
Docks  Railway  Company,  12  Beav.  298, 
305;  Greatrex'v.  Greatrex,  1  De  G.  &  S. 
692;  11  Jur.  1052;  Lumley  v.  Wagner,  1 
De  G.,  M.  &  G.  604;'  16  .hir.  871 ;  5  De  G. 
&  S.  485;  Isenberg  v.  East  India  House 
Company,  10  Jur.  N.  S.  221,  L.  C. ;  and 
Seton,  936,  937;  Hynam  v.  Dunn,  1 W.  N. 
293,  V.  C.  W.;  W  avell  v.  Watson,  1  W. 
N.  344,  V.  C.  S. ;  Beadel  v.  Perry,  1  W. 
N.  362;  15  W.  R.  120,  V.  C.  S. 

2  See  Beadel  v.  Ferry,  L.  R.  3  Eq.  465, 
cited  ante,  1662,  note. 

3  Temple  v.  Bank  of  England,  6  Ves. 
770- 

4  Bacon  v.  Jones,  4  M.  &  C.  433,  436; 
3  Jur.  994. 

5  Ante,  p.  1613. 

6  Gonlon  v.  Cheltenham  Railway  Com- 
pany, 5  Beav.  229,  237;  Buxton  I'.'j.imes, 
5  De  G.  &  S.  80,  84;  16  Jur.  15;  Attorney- 
General  V.  Eastlake,  11  Hare,  205;  17  Ju'r. 
801;  Coles  v.  Sims,  Kay,  56,  70;  5  De  G  , 
M.  &  G.  1 ;  18  Jur.  683,  685 ;  Great  Western 


Railway  Compnny  v.  Oxford,  Worcester, 
&  VVolverhamoton  Railway  Company,  3 
De  G.,  M.  &  G.  341,  359;  Attorney-Gen- 
eral V.  Sheffield  Gas  Company,  ib.  304, 
327;  17  Jur.  667,  680;  Attorney-General 
V.  Luton  Board  of  Health,  2  Jur.  N.  S. 
180,  V.  C.  VV.;  Cooper  v.  Hubbuck,  30 
Beav.  160;  7  Jur.  IS.  S.  457;  Wintle  v. 
Bristol  &  South  Wales  RailwavCompanv, 
10  W.  R.  210,  V.  C.  W.;  an/e,'l640,  note; 
Sheldon  v.  Rockwell,  9  Wis.  166.  As  to 
the  principles  on  which  interlocutory  In- 
junctions are  granted,  see  also  Attor/iey- 
General  v.  Corporaiion  of  Liverpool,  1  M. 
&  C.  171,  210;  Greenhalgh  v.  ^Manchester 
&  Birmingham  Railway  Company,  3  M.  & 
C.  784,  791;  Bacon  v.  Jones,  nbi  sup.; 
Williams  v.  Earl  of  Jersey,  C.  P.  91,  96; 
Hilton  V.  Earl  Granville,  ib.  283,  2!j2:  4 
Beav.  130;  Bidding  r.  How,  8  Sim.  477; 
Spottiswoode  v.  Clarke,  2  Phil.  154;  1  C. 
P.  Coop.  t.  Cott.  254;  10  Jur.  1043;  Pin- 
chin  V.  London  &  Black  wall  Railway 
Company,  5  De  G.,  M.  &  G.  851 ;  1  Jur.  N. 
S.  241;  "Wood  V.  Sutclifte,  2  Sim.  N.  S. 
163;  16  Jur.  75;  Johnson  v.  Wvatt,  2  De 
G.,  J.  &  S.  18;  9  Jur.  N.  S.  1333;  Law- 
rence V.Austin,  11  Jur.  N.  S.  576,  577; 
13  W.  R.  981,  M.  R.;  Bovill  v.  Crate,  L. 
R.  1  Eq.  388,  V.  C.  W.;  Walker  v.  Jones, 
12  Jur.  N.  S.  381,  P.  C. 

"!  Lawrence  v.  Austin,  ubi  sup. 
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Ch.  XXXYI. 


In  suit  for 
discovery, 
interroga- 
tories must 
be  first  filed. 
May  be 
granted 
ex  parte; 


but  facts 
must  be  fully 
stated. 


And  it  will  not  be  granted,  in  a  doubtful  case,  to  restrain  the  com- 
mission of  an  act  for  which,  if  wrongful,  ample  compensation  can 
be  obtained  in  damages  ^  at  the  hearing  of  the  cause,  while,  by 
granting  an  injunction,  serious  injury  would  be  inflicted  on  the 
party  sought  to  be  restrained,  nor  will  the  Court  interfere,  by  in- 
junction, between  the  parties  to  a  contract  the  specific  performance 
of  which  it  would  refuse  to  decree."'^  Where  the  rights  of  the  par- 
ties are  doubtful,  the  Court  will,  on  an  application  for  an  interlocu- 
tory injunction,  consider  the  comparative  injury  which  will  result 
fi-om  granting  or  withholding  the  injunction,^  as  well  as  the  justice 
of  the  case  as  it  appears  on  the  evidence.* 

If  the  object  of  the  sviit  is  to  obtain  discovery  in  aid  of  the  pro- 
ceedings in  another  Court,  the  application  lor  the  injunction  cannot 
be  made  until  after  the  interrogatories  have  been  filed.^ 

Where  the  natiire  of  the  act  to  be  restrained  is  such  that  an 
immediate  stoppage  of  it  is  absolutely  necessary,  to  protect  prop- 
erty from  destruction,  or  where  the  mere  act  of  giving  notice  to 
the  defendant,  of  the  intention  to  make  the  application,  might  be, 
of  itself,  productive  of  the  mischief  apprehended,  by  inducing  him 
to  accelerate  the  act,  in  order  that  it  might  be  complete  before  .the 
time  for  maldng  the  application  should  have  arrived,  the  Court 
will  award  the  injunction  without  notice,  or  even  before  service  of 
the  copy  of  the  bill ;  ®  but  the  Court  is  more  strict,  in  requiring 
the  facts  to  be  fully  stated,  on  an  application  made  ex  parte^  than 
on  an  application  made  on  notice,  and  upon  which  the  other  side 
does  not  appear.'^  Where  an  injunction  has  been  granted  on  an 
ex  parte  application,  it  will  be  dissolved,  without  regard  to  the 
merits,  if  any  material  facts  have  been  suppressed.* 


1  See  ante,  p.  1081  et  seq. 

2  Garrett  v.  Bansted  &  Epsom  Downs 
Railway  Compimv,  11  Jur.  N.  S.  591; 
13  VV.  il.  878,  L.  J  J. ;  Munro  v.  Wivenhoe 
Brightlingsea  Railway  Company,  11  Jur. 
N.  S.  612;  13  W.  R.  880,  L.  J  J. 

3  Hadley  v.  London  Banii  of  Scotland, 
11  Jur.  N.  S.  554;  13  W.  K.  978,  L.  J  J., 
3  De  G.  J.  &  S.  63. 

4  Garrett  v.  Banstead  &  Epsom  Downs 
Railwaj-  Company,  11  Jur.  X.  S.  591;  13 
W.  R.  878,  L.J  J.;  Munro  v.  Wivenhoe 
&  Brightlingsea  Railway  Company,  11 
Jur.  N.  S.  612;  13  W.  R.*880,  L.  JJ. 

6  Ante,  p.  1557 ;  Fuller  v.  Ingram,  5  Jur. 
N.  S.  510;  7  W.  R.  302,  V.  C.  VV.;  and 
see  Chilton  v.  Campbell,  20  Beav.  531; 
Lloyd  V.  Adams,  4  K.  &.  J.  467. 

o'See  Seton,  871;  Wing  v.  Fairhaven, 
8  Cush.  363,  364,  cited  ante,  1641  note; 
Perry  v.  Parker,  1  Wood.  &  M.  280. 

Incases  of  great  urgency,  or  where  irrep 
arable  injury  may  ensue,  as  in  waste,  &c., 
where  the  application  follows  quickly 
after  the  injury  complained  of,  the  Court 
will  grant  the  "injunction  without  notice, 


or  appearance,  or  subpoena  served.  Hart- 
ridge  V.  Rockwell,  K.  M.  Charlt.  260;  see 
Perry  v.  Parker,  1  Wood.  &  JL  280;  New 
York  Printing  Co.  v.  Fitch,  1  Paige,  97; 
Ogden  V.  Kip,  6  John.  Ch.  160,  161;  Mur- 
dock's  Case,  1  Bland,  461;  Mayor,  &c. 
of  Rochester  v.  Curtiss,  1  Clarke,  366. 
But  injunctions  cannot  be  granted  in  the 
Courts  of  the  United  States  without  notice. 
Perry  v.  Parker,  supra;  ante,  1614,  note. 
For  form  of  order,  see  Seton,  807. 

7  Maclaren  v.  Stainton,  16  Beav.  279, 
290. 

8  Hilton  V.  Earl  Granville,  4  Beav.  130; 
C  &  P.  283;  Clifton  v.  Robinson,  16  Beav. 
355;  Hemphill  v.  M'Kenna,  3  Dr.  &  War. 
183;  Spurgeon  v.  Hooker,  1  De  G.  &  S. 
484;  Castelli  v.  Cook,  7  Hare,  89,  94:  13 
Jur.  675;  Dalglish  v.  Jarvie,  2  M'N.  &  G. 
231;  14  Jur.  945;  Pinchin  v.  London  and 
Black  wall  Railway  Company,  5  De  G  ,  M. 
&  G.  851;  1  Jur'  N.  S.  241;  Phillips  v. 
Prichard,  1  Jur.  N.  S.  750,  Y.  C.  W.; 
Fuller  V.  Taylor,  9  Jur.  N.  S.  743;  H  W. 
R.  532,  V.  C.  VV. 
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An  ex  parte  injunction  will  be  granted  to  restrain  the  negotiation 
of  a  bill  of  exchange,  where  it  has  been  fraudulently  or  improperly 
obtained ;  for,  as  it  would  be  a  good  bill  of  exchange,  and,  there- 
fore, a  negotiable  instrument  in  the  hands  of  a  bona  fide  holder,  the 
plaintiff  has  a  right  to  be  protected  from  that  danger,  and  the  mis- 
chief attending  it.^  An  injunction  will  also  be  granted  to  prevent 
the  personal  representative  of  a  testator  from  receiving  the  assets, 
when  he  is  either  insolvent,  or  wasting  the  property  in  such  a  man- 
ner that  there  is  a  great  danger  of  its  being  lost :  although,  to  in- 
duce the  Court  to  interfere  against  an  executor,  a  strong  special 
ground  must  be  made.'^  An  ex  parte  injunction  will  likewise  be 
ordered,  in  a  suit  for  specific  performance,  to  restrain  a  vendor,  who 
has  contracted  to  sell  his  property  to  another,  from  conveying 
away  the  legal  estate  in  the  j^remises,^ 

Ex  -parte  injunctions  have  also  been  issued,  in  cases  of  obstruc- 
tion of  ancient  lights  ;  *  and  in  many  other  cases,  where  the  danger 
to  the  interest  of  the  party  applying  was  imminent.  Thus,  where 
a  foreign  vessel  was  driven  into  Plymouth  by  stress  of  weather. 
Lord  Eldon,  at  the  instance  of  the  supercargo  and  part-owner, 
granted  an  injunction  to  prevent  the  master  from  selling  the  ship's 
cargo,  till  answer  or  further  order,  upon  an  affidavit  that  he  had 
heard  the  captain  was  about  to  do  so,  and  on  certificate  of  bill  filed.^ 
And  an  ex  parte  injunction  was  granted,  in  like  manner,  to  restrain 
the  proprietor  of  a  coach,  who  had  sold  the  good-will  of  his  busi- 
ness, and  undertaken  not  to  set  up  another  coach  on  the  same  road, 
from  running  a  coach  contrary  to  his  undertaking.*^  So  also,  where 
the  representatives  of  a  mortgagor  had  obtained  the  mortgage 
deeds  fi'om  the  mortgagee,  by  fraud.  Lord  Eldon,  upon  affidavit 
and  certificate  of  bill  filed,  granted  an  injunction  to  restrain  the 
defendants  from  selling  or  mortgaging  the  estate ;  and  ordered  the 
deeds  to  be  brought  into  Court  immediately.'' 

It  sometimes  happens  that,  upon  an  application,  ex  parte^  for  an 
injunction,  the  Court  will,  if  it  thinks  that  the  case  is  not  so  urgent 
as  to  require  its  immediate  interference,  or  that  the  affidavits  in 
support  of  it  are  not  positive  enough,  order  notice  of  the  applica- 
tion to  be  given  to  the  defendant.^     In  such  cases,  if  the  defend- 


Ch.  XXXVI. 

§*2. 


Granted  ex 
parte, : 
to  restrain 
negotiation 
of  a  security ; 
or  receipt  of 
assets  by 
personal  rep- 
resentative ; 


or  convey- 
ance of  an 
estate ; 


or  obstruction 
of  ancient 
lights; 
or  sale  of 
ship's  cargo; 


or  running  a 
coach ; 


or  a  mort- 
gagor, who 
has  obtained 
the  deeds  by 
fi-aud,  from 
selling  or 
mortgaging. 

Where  notice 
directed  to  be 
given. 


1  Patrick  v.  Harrison,  3  Bro.  C.  C  476 ; 

V.  Blackwood,  3  Anst.  851;  Smith  v. 

Haytwell,  Amb.  66;  Hood  v.  Aston,  1 
Kuss.  41'i;  Lloyd  v.  Gurdon,  2  Swanst. 
180;  2  Story  Eq.  Jur.  §  906;  Durst  v. 
Brockwaj',  11  Ohio,  462;  ante,  p.  1651. 

2  Midilleton  v.  Dodswell,  13  Ves.   266; 
Manstielil  v.  Shaw,  3  Mad.  100. 

3  Echliff  V.  Baldwin,  16  Ves.  267 ;  ante, 
p.  1652. 

*  Attorney-General  v.  Nichol,  16  Ves. 


338;    Back  v.  Stacy,  2   Russ.   121.     For 
cases  on  this  subject,  see  ante,  p.  1638. 

5  Delafield  v.  Guanabeus,  MSS.  20 
March,  1809. 

6  Williams  v.  Williams,  2  Swanst.  253; 
ante,  p.  1654. 

7  Wiillis  V.  Willis,  MSS.  Nov.,  1802. 

8  See  Lord  Byron  v.  .Johnston,  2  Mer. 
29;  Attorney-General  v.  Utica  Ins.  Co.,  2 
.John.  Ch.  375;  Mayor,  &c.  of  London  V. 
Bolt,  5  Sumner's  Ves.  129,  note  (a). 
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Interim  order 
now  granted, 
instead  of 
ex  parte  in- 
junction. 


Undertaking 
as  to  dam- 
ages. 


How  given. 


Where  a 
limited  com- 
pany is  plain- 

titr." 

Undertaking 
not  vacated 
bv  dismissal 
of  bill. 

Injunction 
applied  for  by 
motion. 


ant  has  not  appeared,  the  notice  of  motion  must  express  that  leave 
has  been  obtained  of  the  Court  to  serve  it.^ 

It  is  not  usual  now  to  grant  an  injunction,  on  an  ex  parte  appli- 
cation. The  general  practice,  in  such  cases,  is  to  grant  what  is 
called  an  interirn  order:  by  which  the  defendant  is  restrained, 
until  after  a  particular  day  mentioned  :  liberty  being  given  to  the 
plaintiff  to  serve  notice  for  an  injunction  for  the  day  before  such 
day.  The  j^laintiff  is  also  required  to  give  an  undertaking  to  abide 
by  the  order  of  the  Court,  as  to  any  damages  the  defendant  may 
be  put  to  by  reason  of  the  interim  order ;  and  such  other  terras 
are  imposed  upon  him  as  the  nature  of  the  case  may  require.^  The 
undertaking  is  ordinarily  given  through  coiinsel,  and  forms  part  of 
the  order ;  but  where  the  order  is  granted  in  vacation,  without  the 
attendance  of  counsel,  the  undertaking  is  inserted  in  the  Regis- 
trar's book,  and  signed  by  the  plaintiff,  or  his  solicitor.^  Where  a 
limited  company  is  the  plaintiff,  the  undertaking  must  be  given  by 
some  responsible  person.*  The  undertaking  is  irrespective  of  the 
suit ;  and  is,  therefore,  not  vacated  by  the  bill  being  subsequently 
dismissed.^ 

The  application  for  an  injunction  is  made  by  motion.®  If  it  is 
not  made  ex  jmrte,  a  notice  of  motion  must  be  served  in  the  usual 


1  Ante,  p.  1596. 

2  Chappell  V.  Davidson,  8  De  G.,  M.  & 
G.  1;  2  K.  &  J.  123;  Ingram  v.  Stiff,  5 
Jur.  N.  S.  947,  L.  JJ.;  Tuck  v.  Silver, 
Johns.  218;  Adamson  v.  Wilson,  10  L.  T. 
N.  S.  24,  V.  C.  W.;  Wiikefieldv.  Duke  of 
Buccleugh,  11  Jur.  N.  S.  52-3;  13  W.  R. 
856,  V.  C.  K. ;  and  see  Whale}'  v.  Brancker, 
10  Jur.  N.  S.  535;  12  W.  K.  570,  595,  V. 
C.  K. ;  Setoii,  870.  In  some  States,  Courts 
are  ordinarily  required,  before  issuing  an 
injunction  previous  to  notice  or  appear- 
ance, and  generally  have  the  power  to 
compel,  the  party,  at  whose  request  the 
inji^uctinn  issued,  to  give  bonds  with  sure- 
ties to  the  adverse  party  conditioned  for 
the  payment  of  all  damages  which  may 
arise  from  the  issuing  of  the  injunction  if 
it  is  dissolved.  iSee  Genl  Sts.  Mass. 
c.  138,  §  16;  Rule  in  Ch.  N.  Hamp  36; 
38  N.  H  612,  613;  The  Derbv  Bank  v. 
Heath,  45  X.  H.  524;  Towle  t'.Towle,  46 
N.  H.  431;  Merrilield  v.  Jones,  2  Curtis, 
306;  Chancer}'  Rule  in  New  Jersey,  §§  41, 
42;  2  McCarter,  522. 

In  New  Jersey,  by  rule  in  Chancery, 
the  damages  may  be  ascertained  in  such 
manner  as  the  Chancellor  shdl  direct. 
Rule  42 ;  2  McCarter,  522. 

But  in  the  United  States  Courts  the 
plaintiff  and  his  sureties  on  an  injunction 
bond  cannot  be  ordered  by  the  Court 
sitting  in  Equity  to  pay  the  damages  sus- 
tained bv  reason  of  the  injunction.  Merry- 
field   V.   Jones,   2    Curtis,    306;    Bean  'v. 


Heath,  12  How.  U.  S.  168.     For  forms  of 
orders,  see  Seton,  867. 

3  Seton,  870.  For  form  of  order  in  such 
case,  see  ib.  867,  No.  3. 

4  Anglo-Danubian  Company  (Limited) 
V.  Rogerson,  10  Jur.  N.  S.  87,  M.  K.  Where 
there  was  no  officer  of  the  company  resi- 
dent in  London,  the  undertaking  was  per- 
mitted to  be  given  un  a  separate  piece  of 
paper,  and  transmitted  to  the  Registrar. 
Pacific  Steam  Co.  v.  Gibbs,  14  \V.  R.  218, 
V.  C.  W. 

5  Newby  v.  Harrison,  7  Jur.  N.  S.  981; 
9  W.  R.  849,  L.  JJ.,  overruling  S.  C,  1 
J.  &  H.  678;  and  see,  as  to  the  under- 
taking and  assessment  of  damages,  De 
Mattos  V.  Gibson,  IJ.  &  H.  79;  7  Jur.  N. 
S.  282;  Southworth  v.  Taylor,  28  Beav. 
616;  Bingley  v.  Marshall,  11  W.  R.  1018, 
V.  C.  W.  For  form  of  order  for  inquiry 
as  to  damages,  see  Seton,  868,  No.  5; 
Brett  v.  Imperial  Gas  Co.,  1  W.  N.  104; 
14  W.  R.  508,  V.  C.  K. 

6  It  may  also  be  made  by  petition;  but 
this  is  not  done  in  modern  practice.  As 
to  motions,  see  ante,  p.  1591  et  seq.  It  is 
said  that,  in  vacation,  the  application 
should  be  made  bv  petition.  Wvatt's 
P.  R.  252;  Smith  u."  Clarke,  2  Dick"  455; 
Nichols  V.  Kearsly,  ib.  645;  but  this  is 
not  the  present  practice.  An  application 
under  23  &  24  Vic.  c.  38,  §  14,  may,  how- 
ever, be  made  by  motion  or  summons. 
For  forms  of  notice  of  motion  and  sum- 
mons in  such  case,  see  Vol.  IIL 
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manner;^  and  if  it  is  intended  to  serve  the  notice  of  motion  before  Ch. 
the  exj^iration  of  the  time  Hmited  for  the  appearance  of  the  de- 
fendant, or  to  make  the  appHcation  on  short   notice,  the  special  Notice  of  mo- 
leave  of  tlie  Court  must  be  first  obtained ;  and  the  fact  that  it  has  ^'°"' 
been  given  must  be  stated  in  the  notice  of  motion.^     Leave  will  be  neces7ary*to^ 
given  to  serve  the  notice  of  motion  with  the  copy  of  the  bill ; "  ^^r^e- 
but  not  to  serve  it  before  the  bill  is  filed,* 

Strictly  speaking,  after  the  defendant  has  appeared,  a  notice  of  After  ajipear- 
motion  should  always  be  given ;  but  in  cases  of  urgency,  where   usuailyneeeH- 
the  threatened  mischief  is  imminent,  and  would  be  irremediable,  ^ary. 
this  will  be  dispensed  with.^ 

An  application  for  an  injunction  must  (except  in  the  case  of  a   Evideiue. 
bill  of  interpleader  ")  be  supported  by  affidavits,  or  the  admissions  of 


1  See  ante,  p.  1595;  and  see  St.  Mass. 
1862,  c.  131,  §  1.  For  form  of  notice,  see 
Vol.  III. 

2  liamsbottom  v.  Freeman,  4  Beav.  145 ; 
Hill  V.  Kim«ll,  2  M.  &  G.  641;  Jacklin  v. 
Wilkins,  6  Beav.  607;  Moggridge  v. 
Thomas,  2  C.  P.  Coop.  t.  Cott.  166;  New- 
ton V.  Cliorlton,  10  Hare  Ap.  31;  and  see 
ante,  p.  1594. 

3  In  cases  of  injunctions,  a  written  bill 
may  be  filed,  and  a  written  copy  served, 
on  an  undertaking  to  file  a  printed  bill 
within  fourteen  days.  See  15  &  16  Vic. 
c.  86,  §  6;  ante,  pp.  396,  442.  As  to  peer 
defendants,  see  Lord  Milsingtounc.  Earl  of 
Portmore,  1  V.  &  B.  419;  andante,  p.  442. 

■*  Smimons  v.  Heaviside,  22  Beav.  412; 
contra,  Parker  v.  Great  Northern  Railway 
Ci-mpany,  4  De  G.  &  S.  138;  Fosbrook  v. 
Woodcock,  12  .Jur.  956,  V.  C.  E.  In  New 
Jersej",  a  subpann  must  be  taken  out  with 
the  injunction,  and  made  returnable  within 
the  time  prescribed  by  the  rule  for  a  re- 
turn of  the  service  of  the  injunction.  Lee 
V.  Cargili,  2  Stockt.  (N.  J.)  331;  see  also 
on  this  point,  Piirker  v.  Williams,  4  Paige, 
439;  Seebor  v.  Hess,  5  Paige,  85;  Patrick 
V.  .Jackson,  3  Bro.  C.  C.  (Perkins's  ed.) 
476,  477,  notes. 

In  Pennsylvania,  an  injunction  cannot 
be  granted  until  the  parties  con. plained  of 
have  been  served  with  a  subpceiia  to  ap- 
pear and  answer;  until  then  they  are 
not  in  Court.  Blair  v.  Boggs  Township 
School  District,  31  Penn  St.  274.  But 
it  is  no  ground  for  the  dissolution  of 
an  injunction,  that  the  subpcena  could 
not  be  served;  nor  that  the  injunction  it- 
self was  served  illegally,  or  without  the 
jurisdiction  of  the  Court.  Corey  v.  Voor- 
hies,  1  Green  Ch.  5.  But  wliere  the 
phiintiff  omits  to  have  the  subpcena  served 
and  returned,  at  the  term  to  which  it  is 
made  returnable,  the  injunction  will  be 
dissolved.  West  v.  Smith,  1  Green  Ch. 
309;  Brown  v.  Fuller,  2  Beasley  (N.  J.), 
271,  274. 

An  injunction  was  dissolved  on  the  ap- 
pearance and  motion  of  the    defendant, 

VOL.  II. 


because  it  did  not  appear  that  the  plaintift' 
had  endeavored  to  have  the  process  served. 
Hightour  t;.  Rush,  2  Hayw.  351;  see  West 
V.  Smith,  1  Green  Ch.  309;  Pavne  v. 
Cow:m,  1  Sm.  &  M.  Eq.  27.  Where  the 
plaintiff  neglects  to  serve  a  subpcena  upon 
a  de  Cendant  against  whom  an  injunction 
has  i.een  granted  affecting  his  riglits,  such 
defendant  may  appear  voluntarily  and 
apply  to  have  the  injunction  dis.-olved, 
without  waiting  for  the  service  of  the  sub- 
pce,na.  Waffle  v.  Vanderheyden,  8  Paige, 
45;  see  Howe  v.  Willard,  40  Vt.  654. 

On  a  motion  to  dissolve  an  injunction 
on  the  ground  that  the  subpcena  has  not 
been  served,  the  sherifTs  retuvn  to  the 
subpana  is  conclusive,  and  ciiunot  be  con- 
tradicted by  affidavit,  unless  collusion  be 
shown  between  thesheriff  and  the  plaintiff 
or  his  solicitor.     Corey  v.  Voorhies,  supra. 

In  Maryland,  the  f:ict  that  tlie  bill  was 
not  filed  until  after  the  injunction  was 
ordered,  is  held,  at  most,  to  be  a  mere 
irregularity,  which  cannot  operate  a  re- 
versal of  the  order  granting  it.  Davis  v. 
Reed,  14  Md.  152. 

Under  the  practice  in  California  an 
injunction  is  ordinarily  to  be  asked  for 
before  the  bill  is  filel,  so  that  it  can  issue 
with  the  summons,  though  it  does  not 
take  effect  until  the  filing  ol  the  bill.  Hey- 
mun  V  Landers,  12  Cal.  107.  And  in 
New  York  an  injunction  order  may  be 
allowed,  signed,  and  delivered  to  the 
oflicer  before  the  defendant  is  summoned, 
but  cannot  legallj'  be  served  belore  tlie 
summons.  LeflSugwell  v.  Chave,  5  Bosw. 
(N.  Y.)  703. 

•J  Marasco  v.  Boiton,  2  Ves.  S.  112; 
AUer  V.  Jones,  15  Ves.  605;  Harrison  v. 
Cockerell,  3  .Mer.  1 ;  Collard  v.  Coopt^r,  6 
Mad.  190;  I'erry  v.  Weller,  3  Russ.  519; 
Acraman  v.  Bristol  Dock  Company,  1  R. 
&  M.  321;  Petley  V  Eastern  Counties  Rail- 
way Company,  8  Sim.  483;  Langham  v. 
Great  Northern  Kailwaj'^  Company,  1  De 
G.  &  S.  486,  497. 

6  Hamilton  v.  Marks,  5  De  G.  &  S.638; 
and  see  ante,  p.  1567. 
45 
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the  defendant  in  his  answer.^  Formerly,  the  answer  was  taken  to 
be  true ;  and  affidavits,  except  under  sjDecial  circumstances,  could 
not  be  read  against  it;^  but  now,  in  applications  for  an  injunction, 
or  to  dissolve  an  injunction,  the  defendant's  answer  is,  for  the  pur- 
pose of  evidence  on  such  application,  to  be  regarded  merely  as  an 
affidavit  of  the  defendant ;  and  affidavits  may  be  received  and  read 
in  opposition  thereto.^ 

1  See  Youngblood  v.  Schamp,  2  Mc- 
Carter  (N.  J.),  42;  ante,  394,  395,  in  note. 

2  See  Kock.  v.  Mathews,  2  De  G.  &  S. 
227,  234;  Custance  v.  Cunningham,  13 
Beav.  363. 

8  15  &  16  Vic.  c.  86,  §  59.  In  Poor  v. 
Carleton,  2  Sumner,  83,  Mr.  Justice  Story 
remarks,  "The  practice  in  America  has, 
I  believe,  become  more  liberal  than  it  is  in 
England;  and  if  it  were  necessary,  I 
should  not  hesitate  to  admit  affidavits  to 
contradict  the  answer,  for  the  purpose  of 
continuing  or  even  of  granting  a  special 
injunction,  where  I  perceived  that,  with- 
out it,  irreparable  mischiefs  would  arise. 
In  the  present  case,  there  are  circumstances 
which  might  free  me  from  the  necessity  of 
asserting  so  broad  a  doctrine.  But  I  wish 
rather  to  dispose  of  the  case  upon  the  gen- 
eral ground,  that  the  granting  and  dissolv- 
ing injunctions  in  cases  of  irreparable 
mischief,  rest  in  the  sound  discretion  of 
the  Court,  whether  applied  for  before  or 
after  answer;  and  that  attidavits  may  after 
answer  be  read  by  the  plaintifl'  to  support 
the  injunction,  as  well  as  by  the  defendant 
to  repel  it,  although  the  answer  contradicts 
the  substantial  facts  of  the  bill,  and  the 
affidavits  of  the  plaintitf  are  in  contradic- 
tion of  the  answer."  It  is  now  quite  set- 
tled, and  has  long  been  settled,  that  affi- 
davits may  be  read  against  the  answer  in 
cases  of  waste,  nuisance,  &c.,  to  prove 
acts  of  waste,  &c.  See  Robinson  v.  Lord 
Byron,  1  Bro.  C  C.  (Perkins's  ed.)  5fc9, 
note  (3);  Merwin  v.  Smith,  1  Green  Ch. 
182;  Wing  i\  Fairhaven,  8  Cush.  363; 
see  also  Isaac  v.  Humpage,  1  Sumner's 
Ves.  427  and  note  (a);  Hanson  i:  Gardi- 
ner, 7  Sumner's  Ves.  305  6,  note(rt);  Eden 
Injunct.  (2d  Am.  ed. )  3b4;  Morphett  i>. 
Jones,  19  Ves.  350;  Sackett  v.  Hill,  2 
Mich.  (Gibbs)  182;  Bouldin  v.  Baltimore, 
16  Md.  18;  Swindall  v.  Bradley,  3  Jones 
Eq.  (N.  C.)  353;  Baker  v.  Taylor,  2 
Blatch.  C.  C.  82;  Rogers  v.  Danlbrth,  1 
Stockt.  (N.  J.)  289.  The  policy  of  pre- 
venting irreparable  mischief  has  introduced 
this  exception  to  the  rule  respecting  read- 
ing affidavits  in  opposition  to  the  answer, 
in  cases  of  waste,  or  of  mischief  analogous 
to  waste,  but  this  exception  does  not  ex- 
tend to  questions  of  title.  1  Smith  Ch.  Pr. 
(2d  Am.  ed.)  596,  600,  601,  notes;  Eden 
on  Injunct.  (2d  Am.  ed.)  136,  137,  383, 
384;  iiastburn  v.  Kirk,  1  John.  t'h.  444; 
see  the  doubt  as  to  this  point  respecting 
the  question  of  title.  Poor  v.  Carleton,  3 
Sumner,  80   81.      It  has  been  held  that. 


on  an  application  for  an  injunction,  the 
plaintiff  may  read  affidavits  filed  before 
the  coming  in  of  the  answer,  in  support  of 
the  bill,  or  in  contradiction  to  the  answer, 
but  no  affidavits  tiled  subsequently  to  the 
coming  in  of  the  answer  can  be  read.  So 
held  in  Kinsler  v.  Clark,  2  Hill  Ch.  620; 
see  Brundred  v.  Patersou  Machine  Co.,  3 
Green  Ch.  294.  But  affidavits  might  be 
added  to  the  case  made  by  the  bill,  after 
answer,  as  to  collateral  matters.  Shaw  v. 
Wier,  1  Irish  Eq.  213. 

In  New  Jersey,  on  an  application  for 
dissolution  of  an  injunction,  when  new 
matter  is  contained  in  the  answer,  not  re- 
sponsive to  the  bill,  which  is  relied  upon 
as  a  ground  for  setting  aside  the  injunc- 
tion, the  plaintiff  may  read  affidavits  in 
contradiction  of  such  new  matter.  Merwin 
V.  Smith,  1  Green  Ch.  182;  see  Morris 
Canal,  &c.  Co.  v.  Jersey  City,  1  Beasley 
(N.  J.),  227;  Del.  &c.  R.R.  Co.  v.  Rar. 
&c.  R.R.  Co.,  1  McCarter  (N.  J.),  445; 
Green  v.  Pallas,  ib.  267 ;  Wooten  v.  Smith, 
27  Geo.  216.  The  allegations  of  the  bill, 
not  met  and  denied  by  the  answer,  are  to 
be  taken  as  true  on  such  an  application, 
and  if  the  answer  does  not  fully  meet  the 
case  disclosed  by  the  bill,  the  injunction 
will  be  sustained.  Jbid.;  Hardy  v.  Sum- 
mers, 10  Gill  &J.  317. 

When  the  answer  admits  the  equity  of 
an  injunction  bill,  but  sets  up  an  avoid- 
ance of  it.  the  injunction  will  be  continued 
until  the  hearing.  M'Namara  v.  Invin,  2 
■  Dev.  &  Bat.  19;  Minturn  v.  Seymour,  4 
John.  (;:h  497;  Lindsay  v.  Ethridge,  1 
Dev.  &  Bat.  38;  Rich  v.  Thomas,  4  Jones 
Eq.  (N.  C. )  71 ;  Cornelius  v.  Post,  1  Stockt. 
(N.  J.)  196.  And  on  a  motion  to  dissolve, 
the./'rtc/s  disclosed  in  the  answer  are  alone 
to  be  regarded,  not  the  opinions  of  the 
defendants.  Chase  v.  Manhardt,  1  Bland, 
335. 

If  the  plaintift'  waives  an  answer  on 
oath  and  relies  upon  the  affidavits  of  third 
persons  annexed  to  the  bill,  to  sustain  an 
injunction,  in  opposition  to  the  defendant's 
answer  on  oath  denying  the  equity  of  the 
bill,  the  defendant  on  an  application  to 
dissolve  the  injimctiou,  may  also  read  the 
affidavits  of  third  persons  in  support  of  his 
answer.  Haight  v.  Case,  4  Paige,  525; 
Brown  t\  Haff,  5  Paige,  235;  see  Village 
of  Seneca  Falls  i'.  Matthews,  9  Paige,  504. 
But  where  a  preliminary  injunction  was 
granted  absolutely,  in  the  first  instance, 
and  the  defendant  applied  to  have  it  dis- 
solved on  the  ground  that  the  whole  equity 
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Where  the  application  is  made  ex  parted  and  before  the  defend- 
ant has  entered  an  appearance,  there  must  also  be  a  certificate, 
signed  by  one  of  the  Record  and  Writ  Clei'ks,  of  the  filing  of  the 
bill.2 

The  aflSdavits  in  support  of  an  application  for  an  injunction  are 
usually  made  by  the  plaintifi";  but  they  may  be  made  by  any  person 
acquainted  with  the  facts.^  Thus,  an  injunction  was  granted  to 
restrain  the  publication  of  a  work  sold  as  the  plaintiif's,  upon  an 
affidavit  by  the  2)laintifl?"'s  agent :  the  plaintiff"  himself  being  abroad.* 

The  affidavits  must  be  sworn  after  the  bill  is  filed :  otherwise, 
they  cannot  be  read,  as  they  have  not  been  made  in  a  cause.^  The 
office  copies  of  the  affidavits  ought  to  be  in  Court  at  the  time  when 
the  injunction  is  moved  for;  and  an  injunction  has  been  dissolved 
on  the  ground  that  the  office  copies  of  the  affidavits,  upon  which  it 
was  granted,  were  not  actually  in  Court  when  the  order  was  pro- 
nounced.® 

It  is,  in  general,  necessary  that  a  plaintiff"  should  swear  positively 
to  his  title.  An  injunction  has  been  refused  where  a  plaintiff" 
merely  swore,  upon  his  information  and  belief,  that  he  was  a  re- 
mainder-man under  a  settlement.''  A  statement  that  the  plaintiff" 
is  entitled  in  fee-simple  has  also  been  considered  insufficient,  as 
being  too  general :  he  must  set  out  his  title  particularly.^ 


Ch.  XXXVI. 

§2. 


and  office 
copies  be  in 
Court. 


Affidavit  as 
to  title : 


Form. 


of  the  bill  was  denied  by  the  answer,  he 
was  not  allowed  to  read  affidavits  in  sup- 
port of  his  answer,  except  where  the  an- 
swer itself  was  not  conclusive,  under  the 
last  clause  of  the  37th  Rule  in  Chancery, 
New  York.  Village  of  Seneca  Falls  v. 
Matthews,  9  Paige,  504.  In  Eastburn  v. 
Kirk,  1  .John.  Ch.  444,  it  was  held,  that 
the  admission  of  ix  partt  affidavits  is  an 
exception  to  the  general  rule,  and  is  allow- 
able only  in  cases  of  waste,  or  in  cases 
where  irreparable  mischief  might  ensue. 
See  also  to  the  same  effect,  Hoffinan  v. 
Livingston,  1  John.  Ch.  211;  Roberts  v. 
Anderson,  2  John.  Ch.  204;  Leroy  v.  Dick- 
inson, 1  Car.  Law  Repos.  497 ;  Merwin  v. 
Smith,  1  Green  Ch.  182;  Bellona  Co.'s 
Case,  3  Bland,  442 ;  Moore  v.  Reed,  1  Ired. 
Eq.  418 ;  SwindaU  v.  Bradlev,  3  Jones  Eq. 
(N.  C.)  353.  In  Benton '».  Gibson,  2 
Hayw.  136,  affidavits  were  allowed  to  be 
read  in  support  of  a  bill  for  an  injunction 
against  the  answer,  and  the  injunction 
continued. 

1  Wing  V.  Fairhaven,  8  Cush.  363,  364. 

2  For  form  of  certificate,  see  Vol.  III. 

8  Youngblood  v.  Schanip,  2  McCarter 
(N.  .1.),  42;  see  Campbell  v.  Morrisoji,  7 
Paige,  157;  Bunk  of  Orleans  v.  Skinner, 
9  Paige,  305.  Where  the  bill  is  filed  by  a 
corporation,  the  officer,  or  other  person 
who  has  the  principal  personal  knowledge 
of  the  facts,  should  swear  to  them. 
Youngblood  V.  Schiimp,  iupra. 

4  Lord  Byron  v.  Johnston,  2  Mer.  29 ; 


but  see  Mollett  v.  Enequist,  25  Beav.  609 ; 
4  Jur.  N.  S.  1009. 

5  Francome  v.  Fraucome,  11  Jur.  N.  S. 
123;  13  W.  R.  355,  L.  C. ;  contra,  Fennall 
V.  Brown,  18  Jur.  1051,  V.  C.  W.;  ante^ 
pp.  394,  891.  But  in- New  Jersey  the  affi- 
davit is  ordinarily  made  before  the  bill  is 
filed,  and  is  annexed  and  filed  with  the 
bill.  Younsblood  v.  Schamp,  2  McCarter 
(N.  J.),  42,  44. 

6  Jackson  v.  Cassidj%  10  Sim.  326;  El- 
sey  V.  Adams,  4  Giff'.  398;  9  Jur.  N.  S. 
788,  V.  C.  S. 

7  Davies  v.  Leo,  6  Ves.  784. 

8  Whitelegg  v.  Whitelegg,  1  Bro.  C.  C. 
57.  As  to  affidavits  of  title,  see  Poor  v. 
Carleton,  3  Sumner,  80-83;  Manser  ».  Jen- 
ner,  2  Hare,  603;  Eden  Injunct.  (2d  Am. 
ed.)  384;  Powers  v.  Heery,  R.  M.  Charlt. 
523;  Higgins  V.  Woodward,  1  Hopk.342; 
Whitelegg  v.  Whitelegg,  1  Bro.  C.  G. 
(Perkins's  ed. )  57,  note  («),  and  cases 
cited;  Amelung  v.  Seekamp,  9  Gill  & 
J.  468;  Beatty  v.  Beitty,  2  Moll.  541; 
Storm  V.  Mann,  4  John.  Cti.  21 ;  Duvall  v. 
Wiiters,  1   Bland,  576;  Joley  v.  Stockley, 

1  Hogan,  247;  Lowe  v.  Lucev,  1  Irish  Eq. 
93;  S.  C,  1  Craw.  &  Dix,  "634.  There 
must  be  positive  evidence  of  actual  title. 

2  Mad.  Ch.  Pr.  (4th  Am.  ed.)218;  Jeremy 
Eq.  Jur.  335,  336;  Hough  v.  Martin,  2 
Dev.  &  Bat.  379;  1  Smith  Ch.  Pr.  (2d 
Am.  ed.)  596;  Price  v.  Meth.  Epis  Church, 
4  Ham.  (Ohio)  547;  Morris  Canal,  &c. 
Co.  V.  Central  R.R.  Co.  of  N.  Jersey,  1  C. 
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In  cases  of 
patents. 


In  cases  of 
copyright. 


Must  prove 
facts  of  in- 
jury. 


Copies  of  affi- 
davits: when 
to  be  fur- 
nished. 


Oral  evi- 
dence, and 
cross-exami- 
nation of  de- 
ponents. 


Upon  the  same  principle,  it  is  required  that,  where  an  applica- 
tion to  restrain  the  violation  of  a  patent-right  is  made  ex  parte,  or 
the  validity  of  the  patent  is  denied,  the  plaintiff  should  swear  as  to 
his  belief  at  the  time  of  making  the  application  (and  not  as  to  his 
belief  at  the  time  he  obtained  the  patent),  that  he  is  the  original 
inventor.^ 

So,  upon  a  bill  to  restrain  an  infringement  of  copyright,  the 
plaintiff  (except  in  cases  falling  within  the  13th  sec.  of  5  &  6 
Vic.  c.  45)  must  show  that  the  assignment  was  in  writing,  if  he  is 
the  assignee  of  an  assignee :  though  it  will  be  sufficient  to  state 
the  assignment  under  which  he  himself  claims,  without  produc- 
ing the  assignment  to  his  assignor.^ 

The  evidence  must  also  prove  some  actual  violation  of  the  plain- 
tiff's rights,  or  a  sufficient  ground  to  apprehend  it.^  Thus,  in  cases 
of  waste,  an  affidavit  merely  as  to  belief  that  the  defendant  intends 
to  commit  waste,  without  stating  any  grounds  for  it,  will  not  be 
sufficient :  there  must  either  be  some  fact,  like  the  sending  a  sur- 
veyor to  mark  out  trees,  or  some  threat ;  *  and  where  the  applica- 
tion relates  to  a  matter  which  is  merely  pecuniary,  the  Court  must 
be  satisfied  that  there  is  some  probability  of  the  bill  not  being 
dismissed  at  the  hearing.^ 

If  the  application  for  the  injunction  is  ex  parte,  the  party  apply- 
ing must  deliver  copies  of  the  affidavits  upon  which  it  was  granted, 
upon  payment  of  the  proper  charges,  immediately  upon  the  receipt 
of  the  usual  request  and  undertaking,®  or  within  the  time  specified 
in  the  request,  or  directed  by  the  Court.' 

The  witnesses  may  also  be  examined  orally,  and  be  cross-ex- 
amined on  their  affidavits,  in  the  manner  before  described ;  *  but 
unless  the  defendant  gives  notice  that  he  intends  to  read  his  an- 
swer on  the  application,  he  cannot  be  cross-examined  upon  it.® 


E.  Green  (N.  J.),  419.  In  Read  v.  Dews, 
R.  M.  Charlt.  358,  it  is  said  that  the  gen- 
eral principle  to  be  collected  from  the 
books  is,  that  the  person  applying  for 
an  injunction  must  show  an  actual  or 
probable  right.  See  also  Georgia  v. 
Brailsford,  2  Dall.  402,  415. 

1  Hill  V.  Thompson,  3  Mer.  622,  624; 
Sturz  V.  De  La  Rue,  5  Russ.  322,328; 
Whitton  V.  Jennings,  1  Dr.  &  Sm.  110;  S. 
C.  nom.  Whitten  v.  Jennings.  6  Jur.  N.  S. 
164;  Mayer  v.  Spence,  1  J.&  H.  87;  ante^ 
p.  1644. 

2  Ante,  p.  1644. 

3  Taylor  Land.  &  Ten.  §  695. 

4  Gibson  v  Smith,  2  Atk.  182;  Jackson 
V.  Cator,  5  Ves.  688;  Hansom  v.  Gardiner, 
7  Ves.  305,  309;  Etches  v.  Lance,  ib.  417; 
Hannav  v.  Mclntire,  11  Ves.  54;  and  see 
Bird  v.'Lake,  1  H.  &  M.  111.  Where  one 
has  the  power  and  threatens  to  do  the 
wrong,  an  injunction  will  be  issued.     M'- 


Arthur  v.  Kelly,  5  Ohio,  139.  But  an  in- 
junction will  not  be  granted  to  prevent  a 
threatened  wrong,  unless  the  diinger  is 
imminent,  and  the  injury  is  irremediable 
in  any  other  form.  Spooner  v.  McCon- 
nel,  1  McLean,  328;  Mayor,  &c.  Rochester 
V.  Ourtiss,  1  Clarke,  336. 

5  Attorney-GenerMl  v.  Mavor,  &c.  of 
Wigan,  5  De  G.,  M.  &  G.  52;"  18  Jur.  299, 
300.  An  offer  to  keep  an  account  is  not  a 
sufficient  answer  to  the  motion.  Renard 
V.  Livinstein,  2  H.  &  M.  628. 

6  Ord.  XXXVL  4;  ante,  p.  900. 
T  Ord.  XXXVI.  9;  ante,  p.  900. 

8  •Ante,  p.  888  et  seq.  ;  Besemeres  v. 
Besemeres,  Kay  Ap.  17 ;  Normanville  v. 
Stanning,  10  flare  Ap.  20;  Nichols  v. 
Ibbetson,  7  W.  R.  430,  V.  C.  W. 

9  Wightman  v.  Wheelton,  23  Beav.  397 ; 
3  Jur.  N.  S.  124 ;  and  see  \Vhitton  v.  Jen- 
nings, uhi  sup. 
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Under  special  circumstances,  affidavits  filed  after  the  motion  is 
opened  may  be  admitted.^ 

An  affidavit,  which  was  properly  intituled  in  the  cause  at  the 
time  it  was  filed,  may  be  used,  on  a  motion  for  an  injunction, 
although  the  title  of  the  cause  has  since  been  changed  by  amend- 
ment.^ 

An  injunction  will  not  be  ordered,  if  the  bill  contain  any  scan- 
dalous matter ;  ^  and  if  a  demuiTcr,*  or  plea,^  has  been  filed,  it  must, 
except  under  special  circumstances,  be  disposed  of,  before  the  in- 
junction can  be  issued ;  and,  for  that  purpose,  it  may,  on  the  ap- 
plication of  the  plaintiff,  be  ordered  to  be  set  down  and  argued 
instanter;  ®  but  the  usual  course  now,  is  for  it  to  be  brought  on 
and  argued  with  the  motion  for  the  injunction.'' 

If  the  bill  is  amended,  in  the  interval  between  the  service  of  the 
notice  of  motion  and  the  day  for  Avhich  it  is  given,  a  new  notice  is 
necessary ;  and  the  plaintiff  will  be  ordered  to  pay  the  costs  oc- 
casioned by  the  former  notice.^  Where  the  plaintiff  desires  to 
amend  his  bill  during  such  interval,  he  should  apply  specially,  by 
summons,  for  leave  to  amend,  without  prejudice  to  the  notice  of 
motion  for  the  injunction.^ 

A  motion  for  an  injunction  is  now  often  converted  into  a  motion 

for  a  decree ;  but  wherever  this  is  done,  the  motion  should  be  set 

» down  in  the  cause  book.^°     If  necessary,  the  motion  will  be  directed 

to  stand  over  to  a  fixed  day ;  and  terms  will  be  imposed  as  to  the 

time  for  filing  affidavits." 

The  orders  j^ronounced  by  the  Court,  in  cases  of  interlocutory 
injunctions,  have  varied  at  different  periods.^^  The  form  most 
frequently  adopted  enjoined  the  party  "till  further  order." ^*  In 
some  cases,  the  injunction  has  been  till  "appearance  and  further 


Ch.  XXXVI. 

§2. 


Where  bill  is 
scandalous, 
or  a  demurrer 
or  plea  is 
pending. 


Effect  on 
notice  of 
amendment 
of  bill,  before 
motion  made. 


Motion  often 
turned  into 
motion  for 
decree. 


Form  of  order. 


1  East  Lancashire  Railway  Company  v. 
Hattersley,  8  Hare,  72,  86 ;  Smith  v.  Swan- 
sea Company,  9  Hare  Ap.  20;  Munro  jj. 
Wivenhoe  &  Brightlingson  Railway  Co., 
13  W.  R.  880,  L.  JJ.;  ante,  p.  1598. 

2  Hawes  v.  Bamford,  9  Sim.  635. 

3  Davenport  r.  Davenport,  6  Mad.  251. 
As  to  scandal,  see  ante,  p  347  et  seq. 

*  Ante,  pp.  595,  596;  Cousins  v.  Smith, 
13  Ves.  164;  Jones  v.  Taylor,  2  Mad.  181; 
Const  V.  Harris,  T.  &  R.  510,  note.  If 
justice  requires  it.  an  injunction  may, 
however,  be  issued.  Wardle  v.  Claxton, 
9  Sim.  412. 

5  Ante,  p.  691;  Anon.,  2  Atk.,  113; 
Humphreys  v.  Humphreys,  3  P.  Wms. 
395,  396;  "and  see  Eviins  v.  Coventry,  5 
De  G.,  M.  &  G.  911. 

6  Anon.  V.  Bridgewater  Canal  Company, 
9  Sim.  378;  and  see  Jones  w.  Taylor,  2 
Mad.  181;  London,  Chatham,  &  Dover 
Railway  Co.  v.  Imperial  Credit  Associa- 
tion, L:  R.  3  Ch.  Ap.  231. 


7  Seton,  872. 

8  Martin  v.  Fust,  8  Sim.  199;  Gouth- 
waite  V.  Rippon,  1  Beav.  54;    3  Jur.   7; 

Monypenny  v.  ,  1  W.  R.  99,  V.  C.  T.; 

London  &  Blackwall  Railway  Company 
V.  Limehouse  Board  of  Works,  3  K.  &  J. 
123 ;  ante,  p.  424. 

9  Martin  v.  Fust,  ubi  sup.  For  form  of 
summons,  see  Vol.  HI. 

10  Green  v.  Low  (No.  1),  22  Beav.  395. 
As  to  motions  for  decree,  see  ante,  p.  819 
et  seq  ;  and  see  Micklethwait  v.  Mickle- 
thwait,  1  De  G.  &  J.  504,  509;  3  Jur.  N. 
S.  1279,  1280. 

11  Seton,  871.  For  form  of  order,  see  ib. 
868. 

12  It  is  said  to  have  been  usual  to  grant 
injunctions  on  surmises,  with  a  proviso  si 
ita  sit.  Fodringham  v.  Chomeley,  Gary, 
37. 

IS  Lane  v.  Newdigute,  10  Ves.  192. 
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Where  suit 
for  discovery. 

Declaration 
of  rights,  on 
the  motion. 


In  suit  for 
discovery, 
prima  facie 
case  suffi- 
cient. 

Evidence  re- 
quired in  such 
case. 


Bringing 
fund  into 
Court. 


Security  for 
payment  of 
damages. 


order ; "  ^  in  others,  till  "  answer  and  further  order. "  ^  The  form 
now  usually  adopted  is  "until  the  hearing  of  the  cause,  or  until 
further  order."  ^  In  the  case  of  a  bill  of  discovery,  however,  the 
form  is  "until  answer  or  further  order."  * 

Where  the  question  in  the  suit  is  distinctly  raised  on  the  motion 
for  the  injunction,  and  is  ripe  for  decision,  the  order  on  the  motion 
ought  to  declare  the  rights  of  the  parties:  in  order  that  the  de- 
fendant may  know  what  the  Court  considers  to  be  the  limit  of  his 
rights.^ 

If  the  bill  is  for  discovery  in  aid  of  the  defence  to  an  action  at 
Law,  the  plaintiif  is,  on  making  out  a  prima  facie  case,  entitled  to 
a  full  discovery ;  and  an  injunction  to  restrain  the  proceedings  at 
Law  will  be  granted,  although  his  equity  is  displaced  by  the  de- 
fendant's evidence ;«  but  he  must,  in  addition  to  verifying  the 
truth  of  the  statements  in  the  bill  which  are  within  his  own  knowl- 
edge, also  swear  to  his  belief  in  the  truth  of  those  which  rest  on 
information  derived  from  other  persons.'' 

The  injunction  is  often  ordered,  on  the  terms  of  the  plaintiff  pay- 
ing into  Court  the  amount  in  dispute.^  On  account,  however,  of 
the  great  rapidity  with  which  a  cause  can  now  be  brought  to  a 
hearing,  this  course  is  not  so  frequently  directed  as  it  formerly 
was.^  Security  for  payment  of  any  damages  which  may  be 
awarded,  in  pursuance  of  the  plaintiff's  undertaking,  is  sometimes  • 
required.-^*^ 


1  Lord  Grey  De  Wilton  v.  Saxon,  6  Ves. 
106. 

2  Potter  V.  Chapman,  1  Dick.  146 ;  Rob- 
inson V.  Lord  Bj'ron,  1  Bro.  C.  C.  588;  2 
Dick.  703;  Drury  v.  Molins,  6  Ves.  328; 
Lord  Tarn  worth  v.  Lord  Ferrers,  ih.  419. 
It  is  stated  in  the  report  of  Robinson  v. 
Lord  Byron,  uhi  sup.,  in  2  Cox,  4,  5,  that 
the  injunction  was  till  "  answer  or  further 
order;"  but  this  is  a  mistake:  see  S.  C. 
Reg.  Lib.  1784,  B.  143. 

3  Seton,  870 ;  ib.  867,  No.  1 ;  see  Read 
V.  Dewes,  R.  M.  Charlt.  360,  861 ;  Read  v. 
Consequa,  4  Wash.  C.  C.  174;  Minturn  v. 
Seymour,  4  .John.  Ch.  173;  James  v.  Jef- 
ferson, 4  Hen.  &  M.  483.  Where  an  in- 
junction is  granted  until  the  answer  comes 
ill,  the  injunction  is  not  dissolved  by  the 
coming  in  of  the  answer,  but  is  a  sub- 
sisting injunction  until  it  is  dissolved  by 
subsequent  order.  Turner  v.  Scott,  5 
Rand.  332;  but  see  Beal  v.  Gibson,  4 
Hen.  &  M.  481. 

Injunctions  may  be  dissolved  before 
answer  filed,  or  afterwards,  or  after  de- 
murrer. Jones  V.  Com.  Bank  of  Colum- 
bus, 5  How.  (Miss.)  43.  In  cases  of  irrep- 
arable miechief,  the  dissolution  of  an  in- 
junction rests  in  the  sound  discretion  of 
the  Court,  whether  applied  for  before  (t 
after  answer.    Poor  v.  Carleton,  3  Sumner, 


70;  ante,  1668,  note;  Read  v.  Dewes,  R. 
M.  Charlt.  358;  Read  v.  Consequa,  4 
Wash.  C.  C.  174;  Minturn  v.  Seymour, 
4  John.  Ch.  173. 

4  Senior  v.  Pritchard,  16  Beav.  473; 
Lovell  V.  Galloway,  17  Beav.  1 ;  Ooddeen 
V.  Oakeley,  2  De  G.,  F.  &  J.  158;  ante, 
p.  1557. 

5  Cother  v.  Midland  Railway  Company 
2  Phil.  469,  472. 

6  Senior  v.  Pritchard,  ubi  sup. ;  and  see 
Lovell  V.  Galloway,  ubi  sup. ;  Fitzgerald 
V.  Bult,  9  Hare  Ap.  65;  Harris  v.  CoUett, 
26  Beiiv.  222;  ante,  p.  1557. 

'7  MoUett  V.  Enequist,  25  Beav.  609;  4 
Jur.  N.  S.  1009. 

8  Sherwood  v.  White,  1  Bro  C.  C.  452; 
Acton  r.  Market,  2  Bro.  C.  C  14;  Culley 
V.  Hickliug,  ib.  182;  Wesket  v.  Carnevali, 
ib.  183,  note;  Coglan  v.  Requeneau,  ib. 
183,  note;  Potts  v.  Butler,  ib.  184,  note; 
S.  C.  nom.  Potts  v.  Butler,  1  Cox,  330; 
Armitstead  v.  Durham,  11  Beav.  556,  561; 
Anderson  v.  Noble,  1  Drew.  143;  Stock- 
port   District    Waterworks    Company  v. 

'  Jowett,  13  W.  R.  977,  L.  C.     For  form  of 
order,  see  Seton,  875,  No.  4. 

9  Maitland  v.  Backhouse,  16  Sim.  58, 
69;  12  Jur.  45,  L.  C 

10  See  Seton,  868,  No.  4. 
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If  the  object  of  the  suit  is  to  restrain  proceedings  in  another  Ch.  XXXVI. 

Court,  the  injunction  will  be  awarded  against  the  defendant,  his   «,^ — -^ , 

attorneys,  and  agents.     If  it  is  to  restrain  the  commission  of  waste.  Against 
or  any  other  inequitable  act,  it  is  awarded  against  the  defendant,  awarded. 
his  servants,  workmen,  and  agents ;  and  these  words  will  be  in- 
serted in  the  order,  although  the  bill  and  notice  of  motion  only  ask 
for  an  injunction  against  the  defendant.^ 

Where  the  plaintiff  sues  on  behalf  of  himself  and  others,  it  seems  ^^^^'^if^^l''- 
that  an  injunction  to  stay  proceedings  against  the  plaintiff  only  himseU"and 
will  be  granted ;  and  not  against  the  other  persons  on  behalf  of  "Others. 
whom  he  sues.^ 

An  order  for  an  injunction  having  been  obtained,  it  should  be   When  service 
drawn  up,  passed,  and  entered  without  delay .^     It  frequently  hap-  n^jnutes',  in- 
pens,  however,  (especially  if  the  order  is  made  in  vacation,  when  J^jf^^^^^^^.^' 
the  offices  are  closed),  that  the  matter  is  so  urgent  that  the  object   cient. 
of  the  injunction  might  be  defeated  if  the  party  were  bound  to 
wait  till  the  order  could  be  passed,  and  the  writ  issued  upon  it. 
In  such  cases,  the  practice  is  to  serve  the  party  personally  with 
notice  in  writing,  that  the  injunction  has  been  ordered,  and  that  it 
will  be  sealed  and  served  as  soon  as  it  can  be  passed  through  the 
offices  ;  *  or  else  to  procure  a  transcript  of  the  minutes  of  the  order 
signed  by  the  Registrar,  and  to  serve  the  same  personally,  by  de- 
livering a  copy  of  it ;  showing,  at  the  same  time,  the  original  ti'an- 
script  so  signed  ;  and  either  the  notice  or  the  copy  of  the  minutes 
will  be  sufficient  to  render  the  defendant,  or  other  person  enjoined, 
guilty  of  a  contempt,  if  he  acts  in  opposition  to  the  injunction.^ 
In  such  case,  however,  there  must  be  no  delay  in  getting  the  order 
drawn  up,  and  the  injunction  issued  ;  and  serving  it  when   ob- 
tained.® 

1  Seton,  869;  and  see  Lord  Welleslej'  v.       which  they  must  then,  at  their  peril,  obey. 
Earl  of  Mornington,  11  Beav.  180;  12  Jur.        Summers  v.  Parish,  10  Cal.  347. 

367.     For  form  of  order,  see  Seton,  867,  6  Kimpton  v.  Eve,  2  V.  &  B.  349;  Van- 
No.  1.  sandau  v-  Rose,  2  J.  &  W.  264;  M'Neil 

2  Armitstead  v.  Durham,  11  Beav.  556,  v.  Garratt,  C.  &  P.  98;  5  Jur.  836;  and 
561    n.  see  post,  pp.  1683, 1684.     A  writ  of  injunc- 

s'See  Bateman  v.  Wiatt,  11  Beav.  587.  tion  ought  to  be  sufficiently  explicit  upon 
*  In  country  cases,  the  terms  of  the  in-  its  face  to  apprise  the  party,  upon  whom 
junction,  as  soon  as  it  is  granted,  are  fre-  it  is  served,  as  to  what  he  is  restiaiued 
quently  communicated  by  telegraph  to  an  from  doing;  without  the  necessity  of  his 
agent;  and  he  prepares  theretrom  and  resorting  to  the  plaintift"s  bill,  to  ascertain 
serves  the  formal  notice  mentioned  in  the  what  the  injunction  means.  Sullivan  v. 
text.  For  form  of  notice,  see  Vol.  III.  Judah,  4  Paige,  444;  Moat  v.  Hulbieu.  2 
S  Osborne  v.  Tennant,  14  Ves.  136;  Edw.  Ch.  188.  It  should  be  clear  and 
James  v.  Owens,  18  Ves.  524;  Rattrav  v.  explicit  in  its  terms,  and  should  not  de- 
Bishop,  3  Mad.  220.  In  Kamsdall  v.  prive  the  defendant  of  any  riglit  which 
Craighill,  9  Ohio,  197,  it  was  held  that  an  the  case  made  by  the  bill  does  not  require 
injunction  operates  only  from  the  time  he  should  be  restrained  from  exercising, 
process  is  served.  See  Elliott  v.  Osborne,  Laurie  v.  Laurie,  9  Paige,  234.  l^ut  a 
1  Cal.  396.  No  particular  form  is  neces-  defect  in  the  injunction  will  be  cured  by 
sarv  to  the  writ.  The  substantial  require-  the  defendant  putting  in  his  answer  and 
ment  is  an  authentic  notification  to  the  moving  to  dissolve.  Davile  v.  Peacock, 
defendants   of   the    order   of   the   Court,  Barnard.  27;  Parker i;.  Williams,  4  Paige, 

439. 
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Writ  of 
injunction: 
Imw  prepared 
and  issued. 
Docket. 


Service  uf 
injunction 
or  re.strajning 
order:  how 
effected. 


Injunctions, 
and  orders  to 
stay  proceed- 
ings, have 
now  a  specific 
effect. 


The  writ  of  injunction  is  prepared  by  the  solicitor  of  the  party .^ 
It  must  be  signed  by  one  of  the  Clerks  of  Records  and  Writs,  and 
sealed  with  the  seal  of  that  office.^  At  the  time  the  writ  is  pre- 
sented for  sealing,  either  a  full  or  an  abridged  copy  of  the  writ, 
written  on  brief  paper,  and  called  a  docket,  must  be  left ;  and  the 
order  awarding  the  injunction,  or  an  office  copy  thereof,  miist  be 
produced.^  The  writ  must  be  indorsed  with  the  name  and  place 
of  business  of  the  plaintiff's  solicitor,  and  of  his  agent  if  any ;  or 
with  the  name  and  place  of  residence  of  the  plaintiff,  where  he 
acts  in  person ;  and,  in  either  case,  with  the  address  for  service,  if 
any." 

Unless  substituted  service  has  been  authorized,^  the  service  of 
the  injunction  or  restraining  order  must  be  personal ;  and  is 
effected,  by  leaving  with  the  person  served  ^  a  true  copy  of  the 
writ ''  or  order ;  and,  at  the  same  time,  showing  him  the  original 
writ  as  duly  issued,  or  the  restraining  order  as  duly  passed  and 
entered.® 

Formerly,  if  the  person  restrained  from  prosecuting  any  action 
or  proceedings  in  any  Court  of  Law  or  Equity  disobeyed  the  in- 
junction or  restraining  order,  the  only  remedy  was  by  process  of 
contempt  against  him  ;  but  now,  in  case  any  action,  suit,  or  pro- 
ceeding is  prosecuted  contrary  to  any  writ  of  injunction  or  order 
of  either  of  the  Superior  Coui'ts  of  Law  or  Equity,  or  of  any  Judge 
thereof,  in  any  other  Court  of  Law  or  Equity :  upon  the  production 
to  such  other  Court,  or  any  Judge  thereof,  of  such  writ  of  injunc- 
tion or  order,  all  further  proceedings  contrary  to  such  injunction 
or  order  will  be  stayed ;  and  thenceforth  all  further  and  subsequent 
proceedings  will  be  utterly  null  and  void  ;  but  the  liability  of  any 
person  prosecuting  any  action,  suit,  or  proceeding,  contrary  to  any 
such  injunction  or  order,  to  any  attachment,  punishment,  or  other 
proceeding  to  which  any  such  person  is  liable  in  cases  of  contempt 
of  either  of  such  Courts,  is  not  altered.® 


1  Ord.  III.  1. 

2  Ord.  I.  37;  Braithvvaite's  Pr.  228. 
The  writ  must  be  written  on  parcliment, 
in  words  at  length ;  and  a  Chancery  fee- 
fund  stamp  of  20s.  must  be  Hffixed  there- 
to. Ibid.;  Kegul.  to  Oni.  Sched.  4.  For 
form  of  writ,  see  Vol.  III. 

3  Braithwaite's  Pr.  228.  The  order,  or 
office  copy,  is  usually  retained  by  the 
Record  and  Writ  Clerl< ;  but,  if  desired 
by  the  solicitor,  it  will  be  returned  to 
him,  on  his  giving  a  receipt  tor  it  on  the 
back  of  the  docket.  Ibid.  For  form  of 
docket,  see  Vol.  III. 

*  Ord.  HI.  2,  5,  ante,  pp.  453,  454.  For 
form  see  Vol.  III. 

6  See  ante,  p.  1044;  Anderson  v.  Lewis, 
3  Bm.  C.  C.  429;  Lord  Poitarliiigton  f. 
Graham,  6  Sim.  418;  Kirkman  v.  Honnor, 


6  Beav.  400;  Heald  v.  Hay,  9  W.  R.  369, 
V.  C.  S. 

6  As  to  service  in  the  case  of  a  corpora- 
tion aggregate,  see  Carron  Company  v. 
Maclaren,  5  H.  L.  Ca.  416. 

7  The  copy  should  be  a  full  copy,  in- 
cluding the  signature  of  the  Record  and 
Writ  Clerk;  and  should  be  indorsed  in 
like  manner  as  the  original  Braithwaite's 
Pr.  228. 

8  Braithwaite's  Pr.  228.  229;  Wood- 
ward V.  King,  2  Dick.  797;  S.  C.  nom. 
Woodward  v.  Earl  Lincoln,  3  Swanst.  626; 
Ellerton  v.  Thiisk,  1  J.  &  W.  376;  Gooch 
V  Marshall,  8  W.  R.  410,  V.  C.  W. 

9  Common  Law  Procedure  Act,  1852 
(15  &  16  Vic.  c.  76),  §  226;  and  see  Chit- 
ty's  Arch.  1375,  1376. 
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An  interlocutory  injunction  may  be  dissolved  at  any  time  before 
the  hearing  of  the  cause  ;  -^  and  is  ipso  facto  dissolved  by  the  dis- 
missal of  the  bill ;  ^  or  the  allowance  of  a  demurrer  to  the  whole 
bill :  although  leave  to  amend  may  have  been  given. ^  An  injunc- 
tion "until  answer  or  further  order"  is  not  dissolved  by  the  mere 
putting  in  of  a  sufficient  answer :  an  order  for  that  purpose  must 
be  obtained.^ 

An  injunction  is  not  in  general  dissolved  by  a  subsequent  amend- 
ment of  the  bill ;  ^  but  where  the  record  was  altered  by  the  addition 
of  a  2:)laintiff,  it  was  held  to  have  this  effect,^ 

An  application  to  dissolve  an  interlocutory  injunction  is  made 
by  motion  : ''  of  which  notice  should  be  given,  in  the  usual  man- 
ner.^ The  notice  should  be  given  for  one  of  the  days  appropriated 
to  the  hearing  of  motions  ;  but  if  it  be  important  that  the  motion 
should  be  made  without  waiting  for  such  a  day,  application  should 
be  made  to  the  Court,  before  the  notice  of  motion  is  served,  for 
permission  to  give  the  notice  of  motion  for  a  particular  day ;  and 
the  fact  of  such  permission  being  given  should  be  mentioned  in  the 
notice  of  motion.®  The  plaintiff  is  sometimes,  by  the  interim  order, 
required  to  undertake  that  he  will  accept  short  notice  to  discharge 
the  order.^° 


Ch.  XXXVI. 

§2. 


Interlocutory 
injunction: 
how  dis- 
solved. 


Effect  on 
injunction  of 
amendment 
of  bill. 

Application 
to  dissolve : 
how  made. 

When  it  may 
be  made. 


1  Minturn  v  Seymour,  4  John.  Ch.  173; 
Chesapeake,  &c.  Canal  Co.  v.  B.  &  O.  R.R. 
Co.,  4  Gill  &  J.  7;  Poor  v.  Catleton,  3 
Sumner,  70. 

2  Bliss  V.  Collins,  cited  2  Mer.  62; 
Green  v.  Pulsford,  2  Beav.  70,  75.  The 
want  of  due  diligence  on  the  part  of  a 
plaintiff  in  the  prosecution  of  his  suit  is 
always  a  cause  for  dissolving  an  injunc- 
tion. Hongland  v.  Titus,  1  McCarter  (N. 
J.),  81;  Grey  v.  Duke  of  Northumberland, 
17  Ves.  281;  Depeyster  v.  Graves,  2  John. 
Ch.  148;  Corey  V.  Voorhies,  1  Green  Ch. 
5;  West  v.  Smith,  1  Green  Ch.  309; 
Greenin  v.  Hoey,  1  Stock.  138;  Lee  v. 
Cargill,  2  Stock.  331;  Schalk  v.  Schmidt, 
1  McCarter  (N.  J.),  268;  Howe  v.  Wil- 
lard,  40  Vt.  662. 

3  Schneider  v.  Lizardi,  9  Beav.  468; 
but  see  Attorney-General  v.  Marsh,  16 
Sim.  572;  13  Jur.  317. 

*  Ooddeen  v.  Oakley,  2  De  G.,  F.  &  J. 
158;  and  see  MoUett  r.  Enequist  (No.  2), 
26  Beav.  466. 

5  Davis  V.  Davis,  2  Sim.  515;  Warbur- 
ton  V.  London  &  Blackwall  Railway  Com- 
panv,  2  Beav.  253;  Brooks  i'.  Purton,  1 
Y.  &  C.  C.  271;  6  .lur.  94;  Kennedv  v. 
Lewis,  14  Jur.  166,  V.  C.  K.  B.  It  is'not 
necessary,  though  usual,  for  the  order 
giving  leave  to  amend  to  state  that  the 
amendment  is  made  without  prejudice  to 
the  injunction.  Ante,  pp.423,  424;  Seton, 
873. 

6  Attorney-General  v.  Marsh,  16  Sim. 
572;  13  Jur'  317;  and  see  Davis  v.  Davis, 
Warburton  v.  London  &  Blackwall  Rail- 
way Company,  and  Kennedy  v.  Lewis, 
vbi  sup. 


"!  Where  an  injunction  is  granted  ex 
parte,  the  Court  will,  at  any  time,  hear  a 
motion  to  dissolve  for  want  of  equity, 
unless  for  special  cause.  Morris  Canal, 
&c.,  Co.  V.  Biddle,  3  Green  Ch.  222.  And 
such  motion  will  be  heard  before  answer 
filed.  Ibid. ;  see  Wing  v.  Fairhaven,  8 
Cush.  363;  ante,  1641,  note.  It  is  no 
objection  to  the  dissolution  of  an  in- 
junction in  New  Jersey,  that  exceptions 
have  been  filed  to  the  defendant's  answer. 
Roberts  v.  Hodges,  ICE  Green  (N.  J.), 
299;  see  Doe  v.  Roe,  1  Hopk.-276;  Mc- 
Gee  V.  Smith,  1  C.  E.  Green,  462.  The 
Court  in  that  State  will  hear  the  argument 
upon  the  exceptions  to  the  answer,  and 
upon  the  motion  to  dissolve  the  injunction 
at  the  same  time.  Wyckoff  v.  Cochran,  3 
Green  Ch.  420.  Where  the  dissolution  of 
an  injunction  has  been  obtained  by  fraud, 
it  may  be  reinstated.  Billingslea  v.  Gil- 
bert, 1  Bland,  568;  see  Gillian  v.  Allen, 
1  Rand.  414;  Deal  v.  Gibson,  4  Hen.  &  M. 
481;  Radford  v.  Innes,  1  Hen.  &  M.  8. 
Where  a  person  not  a  part^^  to  the  cause 
is  injuriously  affected  by  the  injunction, 
he  may,  it  seems,  apply  bj'  petition  to  set 
it  aside.  Bourbaud  v.  Bourbaud,  12  W. 
R.  1024,  V.  C.  W.  As  to  petitions,  see 
ante,  p.  1603  et  seq. 

8  As  to  motions,  see  ante,  p.  1591  et  seq. 
In  pressing  cases,  tiie  Judge  will  appoint 
a  special  hearing  at  his  house  for  the  pur- 
pose.    For  form  of  notice,  see  Vol.  III. 

9  A7ite,  p.  1594.  B'or  form  of  notice,  see 
Vol.  III. 

10  See  Seton,  867,  No.  1.  The  Master 
of  the  Rolls  always  requires  this  under- 
taking.    Jb.  870. 
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§2. 


Where  in- 
junction 
obtained  on  a 
misstatement. 

Evidence  in 
support  of 
application  to 
dissolve. 


It  seems  that  where  an  injunction  is  granted  against  several 
defendants,  one  of  them  may  move  to  dissolve,  in  the  absence  of 
the  rest.-^  In  an  intei-pleader  suit,  however,  the  notice  of  the 
motion  to  dissolve  the  injunction  must  be  served  on  all  the  de- 
fendants.'^ 

If  the  injunction  was  obtained  on  a  misstatement  of  the  facts, 
the  motion  should  be  to  discharge  the  order,  and  not  to  dissolve 
the  injunction.^ 

The  application  to  dissolve  an  injunction  must  be  supported  by 
evidence  (which  is  usually  given  by  affidavit),  on  the  part  of  the 
defendant,  in  answer  to  that  upon  which  the  injunction  was  ob- 
tained ;  and  the  case,  thus  made  by  the  defendant,  may  be  met  by 
counter  evidence  on  the  part  of  the  plaintiff.^     The  answer  of  the 


1  .Joseph  V.  Doubleday,  1  V.  &  B.  497 ; 
Lewis  I'.  Smith,  7  Beav.  470;  Money  u. 
Jordan,  13  Beav.  229;  Macgregor  v. 
Cunningham,  10  Sim.  365;  12  Jur.  956; 
see,  however,  Thompson  v.  Gear}-,  5 
Beav.  131.  As  a  general  rule,  all  the 
defendants,  in  order  to  obtain  the  dissolu- 
tion of  an  injunction,  must  answer  the 
equity  of  the  bill.  But  the  qualification 
of  the  rule  is,  that  it  is  enough  if  those 
defendants  nnswer,  upon  whom  the  gra- 
vamen of  the  charge  rests.  Adams  v. 
Hudson  Co.  Bank,  2  Stockt.  (N.  J  )  540; 
Vliet  V.  Lowmason,  1  Green  Ch.  404,  and 
note;  Stoutenburgh  v.  Peck,  3  Green  Ch. 
446;  Price  v.  Clavenger,  2  Green  Ch.  207; 
Jones  u.  Masiil,  1  Bland,  190;  Stewart  «. 
Barry,  i'J.  172;  Williams  v.  Hall,  ib.  194; 
Chapline  v.  Betty,  ib.  197 ;  Tong  v.  Oliver, 
£6.199;  Higgins  j;.  Woodwiird,  Hopk.  342; 
Coleman  v.  G'.tge,  1  Clarke,  295;  Vnnder- 
voort  V.  Williams,  1  Clarke,  377;  Cape 
Sable  Co.'s  Case,  3  Bland,  606;  Wakeman 
V.  Gillespv,  5  Paige,  112;  Noble  v.  Wil- 
son, 1  P4ige,  164;  Depevster  v.  Graves, 
2  John.  Ch.  168.  The  rule  is  subject  to 
discretion  and  modification  according  to 
the  circumstances  of  the  case.  Heck  v. 
Vollmer,  29  Md.  507.  The  separate  an- 
swer of  a  co-defendant  not  included  in  the 
injunction,  cannot  be  regarded.  Svckel  v. 
Emerv,  3  C.  E.  Green  (N.  J.),  387! 

'^  Masterman  v.  Lewis,  2  Phil.  182,  186 ; 
ante,  p.  1568. 

3  Angier  v.  May,  3  W.  R.  330;  3  Eq. 
Rep.  4S8,  V.  C.  W.  For  form  of  notice 
of  motion  in  such  case,  see  Vol.  IIL 

*  As  to  evidence  on  motions,  see  ante,  p. 
1598.  In  Poor  v.  Carleton,  3  Sumner,  73, 
74,  it  is  remarked  by  Mr.  Justice  Story, 
that  "  In  cases  of  special  injunctions,  there 
are  two  points  which  seem. well  established 
in  practice :  first,  that  the  dissolution  of 
the  injunction  is  not  of  course  upon  the 
coming  in  of  the  answer,  denying  the 
merits;  and,  secondly,  that  upon  the  mo- 
tion to  dissolve  such  an  mj  unction,  the 
plaintiff,  under  some  circumstances,  is  en- 
titled to  read  affidavits  in  contradiction  to 
the  answer,  not  indeed  to  all  points,  but  to 


many  points."  "If  the  whole  merits  are 
satisfactorily  denied  by  the  answer,  the 
injunction  is  ordinarily  dissolved.  But 
there  are  exceptions  to  the  doctrine,  and 
these,  for  the  most  part,  are  fairly  resolv- 
able into  the  principle  of  irreparable  mi.s- 
chief ;  such  as  cases  of  asserted  waste,  or  of 
asserted  mismanagement  in  partnership 
concerns,  or  of  asserted  violation  of  copy- 
rights, or  of  patent-rights.  In  cases  of  this 
sort,  the  Court  will  look  into  the  whole 
circumstances,  and  will  continue  or  dis- 
solve the  injunction  in  the  exercise  of  a 
sound  discretion.    See  also  Clum  v.  Brewer, 

2  Curtis,  506 ;  Moore  v.  Hylton,  Dev.  Eq. 
429 ;  Bank  of  Munroe  v.  Schermerhom,  1 
Clarke,  303;  Tong  v.  Oliver,  1  Bland,  199; 
Williams  v.  Hall,  ib.  195;  Hollister  v. 
Barkley,  9  N.  H.  230;  Village  of  Seneca 
Falls  V.  Matthews,  9  Paige,  504;  Hoagland 
V.  Titus,  1  McCarter  (N.  J.),  81;  Camden 
&c.  R.R.  Co.  V.  Stewart,  3  C.  E  Green  (X. 
J.),  489;  Carr  v.  Weld,  3  C.  E.  Green  (N. 
J. ),  41  ;  Stotesbury  v.  Vail,  2  Beasley 
(N.  J.),  390;  Chetwood  v.  Brittan,  1 
Green  Ch.  439 ;  Funnan  v.  Clark,  3  Stockt. 
(N.  J.)  135;  see  Orr  v.  Merrill,  1  Wood.  & 
M.  376. 

The  general  rule,  however,  is,  that  when 
the  answer  fully  denies  the  facts  on  which 
the  plaintifTs  equity  rests,  the  injunction 
will  be  dissolved.  Reid  v.  Gifford,  1  Hopk. 
416;  Gibson  v.  Tilton,  1  Bland,  -355;  Hol- 
lister V.  Barkley,  9  N.  H.  230-238 ;  Chesa- 
peake &  Ohio  Canal  Co.  v.  Baltimore  & 
Ohio  Railroad  Co..  4  Gill  &  J.  7;  Moore  v. 
Reed,  1  Ired.  Eq.  418:  Livingston  v.  Liv- 
ingston, 4  Paige,  111 ;  Wakeman  v.  Gilles- 
py,  5  Paige,  112 ;  McFarland  v.  McDowell, 
1  Car.  Law  Rep.  110;  Williams  v.  Berry, 

3  Stew.  &  P.  251 ;  Christmas  v.  Campbell, 
1  Hay  w.  123 ;  Thompson  v.  Allen,  2  Hay  w. 
151;  Parkinson  v.  Trousdale,  3  Scam.  370; 
Orr  V.  Littlefield,  1  Wood.  &  M.  18 ;  Alex- 
ander V.  Markham,  25  Geo.  148;  Leigh 
V.  Clark,  .3  Stockt.  (N.  J.)  113;  Scott 
V.  Ames,  ib.  261  ;  Fowler  v.  Roe,  ib. 
367;  Wooden  v.  Wooden,  2  Green  Ch. 
429  ;  Merwin  v.  Smith,  1  Green  Ch. 
182;   Thorp  v.  Pettit,  1  C.  E.  Green  (N. 
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defendant  is,  for  the  purpose  of  evidence  on  the  motion,  to  be  re-  Ch.  XXXVI. 
garded  merely  as  an  affidavit,  and  affidavits  may  be  received  and 

J.),  488;  The  Morris  Canal,  &c.  Co.  v. 
Fagan,  3  C.  E.  Green  (N.  J.),  215;  Suf- 
fern  v.  Butler,  3  C.  E.  Green  (N.  J.),  220; 
Van  Kuren  v.  The  Trenton,  &c.  Manuf. 
Co..  2  Beasley  (N.  J.),  302;  Tainter  v. 
Mayor  of  Morristown,  4  C.  E.  Green  (N. 
J. ),  46 ;  Eaton  v.  Jenkins,  4  C.  E.  Green 
(N.  J.),  362;  Horner  v.  -Jobs,  2  Beasley 
(N  J.),  19;  Kaighn  v.  Fuller,  1  McCarter 
(N.  J.),  419.  Not,  however,  unless  the  de- 
nial is  positive.  Ward  v.  Van  Bokkelen,  1 
Paige,  100;  Noble  v.  Wilson,  1  Paige,  164; 
Ottv.  Littlefield,  1  Wood.  &M.  19;  Wake- 
man  V.  Gillespy,  5  Paige,  112;  Roberts  i'. 
Anderson,  2  John.  Ch.  204;  Hollister  v. 
Barkley,  vbisttpra.  A  denial  from  infonna- 
tion  and  belief  is  not  suificient.  Apthorpe 
V.  Comstock,  1  Hopk.  148;  Ward  v.  Van 
Bokkelen,  suprn  ;  Poor  v.  Carleton,  3 
Sumner,  78 ;  Fulton  Bank  v.  New  York  & 
Sharon  Canal  Co.,  1  Paige,  311;  United 
States  V.  Parrott,  1  McAll.  C.  C.  (Cal. )  271 ; 
Holdredge  v.  Gwynne,  3  C.  E.  Green  (N. 
J. ),  26 ;  Higbee  v.  Camden  &  Amboy  R.R 
Co.,  4  C.  E.  Green  (N.  J.),  276;  Brown  v. 
Fuller,  2  Beasley  (N.  J.),  271;  Homer  v. 
Jobs,  2  Beasley  (N.  J.),  19  ;  Holmes  v. 
George,  24  Geo.  636.  Nor  is  an  eva- 
sive answer  sufficient.  Williams  v.  Hall, 
1  Bland,  195.  Nor  a  contradictory  an- 
swer. Tong  V.  Oliver,  1  Bland,  199.  Nor 
is  the  answer  sufficient  for  this  purpose,  if 
there  be  an  extreme  improbability  in  the 
defendant's  statements.  Moore  v.  Hylton, 
1  Dev.  Eq.  429.  Where  the  equity  of  an 
injunction  bill  is  not  charged  to  be  within 
the  knowledge  of  the  defendant,  and  the 
defendant  merely  denies  all  knowledge  and 
belief  of  the  facts  alleged  therein,  the  in- 
junction will  not  be  dissolved  on  the  bill 
and  answer  alone.  Rodgers  v.  Rodgers,  1 
Paige,  426 ;  Quackenbush  v.  Van  Riper,  1 
Saxton  (N.  J.),  476.  And  it  is  always  a 
good  answer  to  an  application  to  dissolve 
an  injunction  upon  bill  and  answer,  that 
the  equity  of  the  bill  upon  which  the  in- 
junction rests,  is  not  denied  by  the  defend- 
ant, although  no  exceptions  have  been 
filed.  Wakeman  v.  Gillespy,  5  Paige,  112; 
Yonge  V.  IMcCormick,  6  Florida,  646.  The 
answer  is  sufficient,  however,  if  it  disprove 
the  facts  stated  in  the  bill.  M'Farland  v. 
M'Dowell,  1  Car.  Law  Repos.  110.  The 
defendant  need  only  show  that  the  evidence 
of  the  plaintiff  is  entitled  to  no  credit. 
North  V.  Perrow,  4  Rand.  1.  The  answer 
must  be  sworn  to  if  the  defendant  wishes 
to  move  to  dissolve  an  injunction  upon  the 
bill  and  answer.  Doughrey  v.  Topping,  4 
Paige,  94.  And  this,  though  the  oath  is 
waived,  or  is  otherwise  unnecessary.  Jbid.  ; 
Manchester  v.  Day,  6  Paige,  295;  Rainey 
V.  Rainey,  35  Ala.  282.  But  an  in- 
junction is  not  dissolved  of  course,  even 
upon  a  full  denial  of  the  equity  of  the  bill, 
if  the  Court  can  see  in  the  facts  disclosed 
good  reasons  for  retaining  it.  Bank  of 
Monroe  v.  Schermerhorn,  1  Clarke,  303; 


Hollister  v.  Barkley,  ubi  supra ;  Shellman 
V.  Scott,  R.  M.  Charlt.  380,  381 ;  Sherrill 
V.  Harrell,  1  Ired.  Eq.  194;  Chetwood  v. 
Brittan,  1  Green  Ch.  439;  Orr  v.  Little- 
field,  1  Wood.  &  M.  19,  20;  Roberts  v. 
Anderson,  2  .John.  Ch.  202;  Linton  v. 
Denham,  6  Florida,  1533 ;  Allen  v.  Hawley, 
6  Florida,  142;  Carters.  Bennett,  6  Flor- 
ida, 214;  Hoagland  v.  Titus,  1  JlcCarter 
(N.  J.),  81.  In  Poor  v.  Carleton,  3  Sum- 
ner, 75,  76,  Mr.  Justice  Story  remarks, 
"I  confess  I  should  be  sorrj'  to  find,  that 
any  such  practice  had  been  established,  as 
that  a  special  injunction  should,  at  all 
events,  be  dissolved  upon  the  mere  denial 
by  the  answer  of  the  whole  merits  of  the  bill. 
There  are  many  eases  in  which  such  a  prac- 
tice would  be  most  mischievous ;  nay,  might 
be  the  cause  of  irreparable  mischief.  The 
true  rule  seems  to  me  to  be,  that  the  question 
of  the  dissolution  of  a  special  injunction  is 
one  which,  after  the  answer  comes  in,  is 
addressed  to  the  sound  discretion  of  the 
Court."  "Extraordinary  circumstances 
maj'  exist,  which  will  not  only  justify,  but 
demand  the  continuation  of  the  special 
injunction."  "I  am  not  satisfied  that  the 
authorities  do  establish  a  contrary  doc- 
trine. If  they  did,  I  should  hesitate  to 
follow  them  in  a  mere  matter  of  practice, 
subversive  of  the  very  ends  of  justice." 
See  Moredock  v.  Williams,  1  Tenn.  325; 
Hollister  v.  Barkley,  ubi  supra  ;  Shellman 
V.  Scott,  R.  M.  Charlt.  380,  381 ;  Parkin- 
son V.  Trousdale,  3  Scam.  370.  An  in- 
junction will  not  be  dissolved,  as  a  matter 
of  course,  on  the  coming  in  of  the  answer, 
denying  the  equity  of  the  bill,  if  the  plain- 
tiff has  adduced  auxiliarv  evidence  of  his 
right.     Orr  v.  I>ittlefield,"l  Wood,  et  M.  13. 

Where  any  material  allegation  of  an  in- 
jimction  bill  remains  unanswered,  the 
injunction  will  not  be  dissolved.  Jackson 
V.  Jones,  25  Geo.  93;  Wooten  v.  Smith, 
27  Geo.  216;  La^vrence  v.  Philpot,  27 
Geo.  585;  Thomas  v.  Horn,  24  Geo. 
481;  Brown  r.  Stewart,  1  Md.  Ch.  Dec. 
87;  Washington  University  v.  Green,  1 
Md.  Ch.  Dec.  97. 

In  New  Jersey,  on  a  motion  to  dissolve 
an  injunction  for  want  of  equity  in  the  bill, 
or  because  the  equity  is  answered,  affida- 
vits cannot  be  read  in  opposition  to  it. 
Brown  v.  Winans,  3  Stockt.  (N.  J.)  267; 
Menvin  v.  Smith,  1  Green  Ch.  182. 
Where  the  motion  is  based  upon  other 
grounds,  they  may  be  read.  Brown 
V.  Winans,  supra.  So  that,  where  an 
answer  has  been  filed,  and  on  a  motion 
to  dissolve  an  mjunction,  the  defendant 
relies  upon  any  thing  except  the  want  of 
equity  in  the  bill  and  upon  his  answer,  he 
must'  specify',  in  his  notice,  the  grounds 
upon  wiiich  he  relies  for  a  dissolution,  in 
order  that  the  other  party  may  be  heard 
on  affidavits.     Brown  v.  Winans,  supra. 

By  Chancery  Rule  39,  in  New  Jersey 
(2  McCarter,  521),  where  a  motion  is  made 
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read  in  opposition  thereto  ;  ^  and  at  the  hearing  of  the  motion,  the 
defendant  may  avail  himself  of  any  technical  objection  to  the  bill 
which  would  have  been  h^d  good  on  demurrer,^ 

Where  an  interim  order  has  been  made,  and  simultaneous  appli- 
cations are  made,  both  for  an  injunction  and  to  discharge  the  order, 
the  plaintiff  is  entitled  to  begin.^ 

If,  upon  hearing  the  motion,  the  Court  is  of  opinion  that  the 
injunction  was  obtained  by  a  suppression  of  material  facts,  or  that 
it  was  improperly  granted,  or  that  the  case  made  by  the  plaintiff 
is  contradicted  or  not  supported,  it  will  order  the  injunction  to  be 
dissolved,  either  with  or  without  costs,  as  the  justice  of  the  case 
may  require.*  If  an  undertaking  as  to  damages  has  been  given, 
the  Court  may  give  directions  for  the  ascertainment  of  the  amount, 
and  order  payment  thereof  to  the  defendant.^  But  if  the  defend- 
ant does  not  succeed  in  satisfying  the  Court  that  the  injunction 
ought  to  have  been  refused,  or  that  it  ought  not  to  be  continued, 
or  the  Court  considers  that  the  defendant  is  estopped  by  his  own 
laches  or  acquiescence,  the  application  will  be  refused  and  the  in- 
jimction  continued.® 

Where,  in  the  case  of  a  bill  of  discovery,  an  injunction  until 
answer  or  further  order  has  been  obtained  against  several  persons, 
who  have  jointly  commenced  an  action  at  Law,  it  will  not  be  dis- 
solved until  they  have  all  answered. '^ 

When  the  injunction  has  been  granted  until  answer  or  further 
order,  a  motion  to  dissolve  it  will  not  be  entertained  until  the 
plaintiff  has  had  reasonable  time  to  consider  whether  the  answer 
is  sufficient.® 

The  Court  has  refused  to  entertain  a  motion  to  dissolve  an  in- 
junction, pending  an  application  for  the  production  of  documents.^ 


to  dissolve  an  injunction  upon  the  answer, 
the  defendant  shall  rely  on  his  answer,  and 
on  the  affidavits  annexed  thereto,  in  reply 
to  affidavits  annexed  to  the  bill;  and  no 
affidavits,  except  those  annexed  to  the  bill, 
shall  be  read  on  such  motion  on  behalf  of 
the  plaintiffs,  except  in  reply  to  new  matter 
set  up  in  the  answer,  and  upon  which  the 
defendant  shall  in'  any  manner  rely  for  a 
dissolution  of  the  injunction.  See  Gariss 
V.  Gariss,  2  Beasley  (N.  J.),  320;  Del.  &c. 
R.R.  Co.  V.  Rar.  &c.  R.R.  Co.,  1  McCarter 
(N.  J.),  445. 

1  15  &  16  Vic.  c.  86,  §  59. 

2  Barnsley  Canal  Company  v.  Twibell, 
7  Beav.  31;"Huilson  v.  Maddison,  12  Sim. 
416;  5  Jur.  1194. 

3  Fraser  v.  Whaley,  2  H.  &  M.  10. 

4  Jw<e,p.  1664;  Spottiswoode  r.  Clarke, 
2  Phil.  154;  1  C.  P.  Coop.  t.  Cott.  254;  10 
Jur.  104-3 ;  Cory  v.  Yarmouth  &  Norwich 
Railway  Companv,  3  Hare,  59.3;  Dalglish 
V.  Jarvle,  2  M'N.  &  G.  231;  14  Jur.  945; 
Great  Western  Railway  Company  v.  Ox- 
ford, Worcester,  &  Wolverhampton  Rail- 


way Companv,  5  De  G.  &  S.  437 ;  Rochdale 
Canal  Company  v.  King,  2  Sim.  N.  S.  78; 
15  Jur.  962.  For  form  of  order,  see  Seton, 
941,  No.  1;  942,  No.  3. 

5  See  ante,  pp.  1080-1082;  Seton,  868, 
No.  5 ;  and  see  Newbv  v.  Harrison,  7  Jur. 
N.  S.  981;  9  W.  R.  849,  L.  JJ. 

6  Packington  v.  Packington,  1  Dick. 
101;  Attornev-General  v.  Burrows,  ib. 
128;  Anon.,  SAtk.  485;  Feistel  v.  King's 
College,  Cambridge,  10  Beav.  491;  11  Jur. 
506:  Glascott  v.  Lang,  3  M.  &  C.  451;  2 
Jur.  909.  For  form  of  order,  see  Seton, 
941. 

'I  White  V.  Steinwacks,  19  Ves.  83; 
Joseph  V.  Doubleday,  1  V.  &  B.  497 ;  Nay- 
lor  V.  Middleton,  2  "Mad.  131;  Nanney  «. 
Vaughan,  8  Sim.  439;  and  see  Glascott  v. 
Copper  Miners'  Company,  11  Sim.  314;  5 
Jur.  264. 

8  Gibson  v.  Chayters,  8  Beav.  167 ;  but 
see  Stanley  t'.  Bond,  5  Beav.  175;  Cresy 
V.  Beavan,  ib.  177,  n. 

9  Storer  r,  Jackson,  12  Sim.  503. 
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If  the   motion   to  dissolve  is   useless,  the    defendant   will   be  Ch.  XXXVI. 

directed  to  pay  the  costs  of  it,  whatever  may  be  the  result  of  the    . ^-r—-^ 

suit.^  Costs  of  a 

Although  the  bill  seeks  merely  an  injunction,  or  an  injunction  JionTo^gJ 
with  an  account  consequent  upon  the  injunction,  and  the  result  of  solve. 
an  inquiry,  or  the  trial  of  a  question  of  foct,  is  unfavorable  to  the   ?^-^^|."ion°no[ 
plaintiff's  right  to  the  injunction,  the  defendant  cannot  on  that  a  ground  for 
ground  move  to  dismiss  the  bill.     Where  a  motion  of  this  nature  dismissing 
was  attempted,  after  a  case  at  Law  had  been  certified  against  the 
plaintiff,  Lord  Eldon  refused  it :   saying  that,  upon  the  certificate 
from  the  Court  of  Law,  the  case  stood  as  if  he  had  declared  his 
own  opinion  to  the  effect  that  the  plaintiff  could  not  succeed  in 
his  motion  for  an  injunction;  and  that  the  cause  might  still  be 
brought  to  a  hearing :  when  the  Court  might  entertain  a  different 
opinion  upon  the  title.^ 

Although  an  injunction  may  be  granted  ex  parte,  and  sustained  injunction 
upon  a  motion  to  dissolve  it,  yet  if,  at  the  hearing  of  the  cause,  ^°t^g*^g^"!*^ 
there  be  no  evidence  against  the  defendant,  the  bill  will  be  dis-  ing,  without 

^  o  evidence. 

missed.** 

In  general,  a  party  who  is  entitled  to  an   injunction   is   also   Costs  of  suc- 
entitled  to  the  costs  of  it ;  but  if  he  has  asked  too  much  by  his  nation  for^ '" 
notice  of  motion,  he  may  be  deprived  of  the  costs  to  which  he  injunction, 
would  otherwise  have  been  entitled.* 

An  interlocutory  injunction  or  restraining  order  continues  in   Effect  on 
force,  notwithstanding  the  suit  has  abated ;  and,  in  such  case,  if  abatemeut  of 
the  party  enjoined  wishes  to  get  rid  of  the  injunction,  he  must  suit. 
move  upon  notice  that  the  plaintiff,  or  the  persons  representing  his 
interest,  may  revive  within  a  given  time,  or  else  that  the  injunction 
may  be  dissolved.^ 


Section  III.  —  Continuing  or  granting  Jnjimctions  at  the  Hearing. 

An  injunction,  which  has  been  granted  upon  an  interlocutory  interlocutory 
application,  is  superseded  by  the  decree  made  at  t"he  hearing  of  "^'""^^j^"^']^ 
the  cause.     If,  therefore,  it  is  intended  that  it  should  still  remain   decree,  unless 
in  force,  it  must  be  expressly  continued.®     Injunctions  are  con-  thereby*: 
tinued  at  the  hearing  either  provisionally  or  permanently.'^     They 

1  Norton  v.  Nichols,  4  K.  &  J.  475.  &  R.  258;  and  see  Jones  v.  Massey,  and 

2  Brooke  v.  Clarke,  1  Swanst.  550.  Turner  i'.  Cole,  cited  3  Beav.  292.    As  to 

3  Barfield  v.  Kelly,  4  Kuss.  355,  358.  the  effect  of  abatement  upon  a  perpetual 
*  Most  V.   Couston,   33   Beav.  578;  10        injunctinn,  see  jwst,  p.  16^3. 

Jur.  N.  S.  1012.  6  Seton,  944;  and  lor  form  of  direction, 

5  Ante,  pp.  1543, 1544 ;  Randall  v.  Mum-  see  i/j.  941,  No.  2.  943,  944. 

ford,  18  Yes.  427;  Stuart  v.  Aucell,  1  Cox,  7  See  Setoii  Dec.  (3d  Eng.  ed.)  943  et 

411;  Hill  V.  Hoare,  2  Cox,  50;  Wheeler  v.  seq. 
Malins,  4  Mad.  171;  Adamson  v.  Hall,  T. 
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either  pro- 
visionally; 

or  perma- 
nently, where 
party  en- 
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possession  of 
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as  where  he 
has  promis- 
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More  usual  to 
order  instru- 
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though  void 
at  Law. 


In  other 
cases:  as, 


may  be  continued  provisionally,  pending  inquiries  or  accounts 
which  are  preparatory  to  a  final  adjudication  upon  further  con- 
sideration.^ Injunctions  may  be  permanently  continued,  or  made 
perpetual,  by  the  decree,  where  the  party  enjoined  is  in  possession 
of  some  instrument  conferring  a  legal  right,  which  it  is  contrary 
to  equity  that  he  should  l)e  permitted  to  exercise  to  the  detriment 
of  the  plaintiff.^  Therefore,  where  the  plaintiflf  gave  to  the  de- 
fendant three  promissory  notes  for  a  particular  purpose,  on  his 
undertaking  to  make  no  improper  use  of  them,  but  afterwards  the 
defendant,  contrary  to  his  promise,  put  the  notes  in  suit  against  the 
plaintiff,  who  thereupon  filed  a  bill  praying  that  the  notes  might 
be  delivered  up  to  be  cancelled,  and  that  the  defendant  might  be 
restrained,  by  injunction,  from  proceeding  upon  them,  the  Court, 
at  the  hearing,  directed  that  a  perpetual  injunction  should  issue, 
and  that  it  should  extend  to  restrain  the  indorsing  and  further 
negotiation  of  the  notes.^ 

The  general  course  of  the  Court,  where  a  party  is  in  possession 
of  a  security  or  other  instrument  which  it  is  against  conscience 
that  he  should  use  against  the  defendant,  is,  however,  to  direct  it 
to  be  delivered  up  and  cancelled  :  a  course  which  it  will  adopt 
even  where  the  instrument  is  void  in  Law ;  although  it  has  been 
sometimes  doubted  whether  this  remedy  is  applicable  to  cases  of 
this  description :  as  the  circumstances  which  render  the  instrument 
void  at  Law  might  be  shown  or  pleaded  there,  to  any  action  which 
might  be  bi'ought  upon  such  an  instrument.^ 

The  practice  of  extending  injunctions  at  the  hearing,  so  as  to 

alley,  who,  upon  the  promise  of  keeping  it 
open,  has  induced  a  vendee  to  make  a 
purchase  or  to  pay  a  higher  price  for  prop- 
erty adjoining  upon  it.  I'rueheart  v. 
Price,  2"Munf.  468.  For  other  cases  where 
a  perpetual  injunction  will  be  allowed,  see 
Armstrong  v.  "Hickman,  6  Muni'.  287;  Will- 
banks  V.  Duncan,  4  Desaus.  536;  Gouver- 
neur  v.  Titus,  1  Edw.  Ch.  477;  Brevoort  v. 
McJim=ey,  1  Edw.  Ch.  551;  Thomas  v. 
Bra'^iiear,  4  Monroe,68;  Nicollv.  Trustees 
of  Huntington,  1  .John.  Cli.  166;  Trustees 
of  Louisville  u.  Gray,  1  Litt.  148;  Newburgh 
Turnpike  Co.  v.  Aliller,  5  John.  Ch.  Ill; 
Belknap  v.  Belknap,  2  John.  Ch.  463; 
Eden  Injunct.  (2d  Am.  ed.)  410  et  seq.  and 
notes. 

3  Chennel  v.  Churchman,  3  Bro.  C.  C. 
16,  n.;  Minshaw  v.  Jordan,  ib.  17,  n. ;  and 
see  ih.  ed.  Belt,  n.  (2);  Harrington  v. 
Du  Chatel,  1  Bro.  C.  C.  124;  2  Swanst. 
158,  n.;  S.  C.  nom.  Harrington  v.  Chastel, 
2  Dick.  581. 

^  See  2  S  wanst.  157,  n. ;  where  the  cases 
on  tliis  subject  are  collected.  Simpson  v. 
Lord  Howden,  3  M.  &  C.  97;  2  Story  Eq. 
Jur.  §§  699-707;  Bromley  v.  Holland,  5 
Sumner's  Ves.  610,  note  (a),  and  cases 
cited. 


1  Old  V.  Old,  Seton,  105,  No.  3. 

2  As  lor  example,  a  bond  !ind  mortgage, 
void  by  reason  of  the  obligor  and  mort- 
gagor being  under  age.  Cnlcock  v.  Fur- 
guson,  3  Desaus.  482;  see  Allen  v.  Minor, 
2  Call,  70.  So  a  recognizance,  where  bail, 
having  become  fixed  at  Law,  are,  under 
the  equitv  of  the  case,  entitled  to  be  dis- 
charged." Rathbone  v.  Warner,  10  John. 
587.  So  a  judgment,  rendered  on  a  bond 
obtained  by  fraud.  Kruson  v.  Kruson,  1 
Bibb,  184.  So  a  judgment,  which  is  satis- 
fied. Brinckerlioff «  Lansing,  4  John.  Ch. 
69.  So  a  void  judgment,  though  it  is 
obvious  the  party  seekuig  the  aid  of 
Equity  could  obtain  relief  in  a  Court  of 
Law.  Caruthers  v.  Hartsfield,  3  Yerger, 
306.  An  injunction  will  be  made  per- 
petual, to  prevent  the  record  of  a  deed 
void,  as  forged  and  fraudulent,  from  being 
used  as  evidence  of  title.  Biishnell  v. 
ILirford,  4  John.  Ch.  302.  So  an  injunc- 
tion was  nuide  perpetual  where  it  ap- 
peared that  ihe  defendant's  mill-dam 
injured  the  health  of  the  plainiitfs,  al- 
though an  indictment  for  tlie  sume 
nuisance  was  still  pending.  Attorne}'- 
General  v.  Hunter,  1  Dev.  Eq.  12.  So, 
to  prevent  a  party  from  shutting  up  an 
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render  them  pei-petual,  is  not  confined  to  cases  in  which  the  party  Ch.  XXXVI. 
is  in  a  position  to  annoy  the  plaintiiF  by  proceedings  which  he  may   .^^ — r~— ^ 
have  a  legal  right  to  institute  ;  but  it  is  applied  to  prevent  a  con- 
tinuiition  or  repetition  of  acts  for  which  the  party  has'  no  legal 
authority  whatever.     Thus,  injunctions  to  restrain  waste,  or  the  to  restrain 
infringement  of  a  patent,  may  be  made  perpetual  at  the  hearing,  infringement 
So,  also,  may  injunctions  to  restrain  the  piracy  of  a  publication;^  a^piSy f' ""^ 
or  to  restrain  the  use  by  one  tradesman  of  the  trade-marks  of 
another;*^  but  to  support  a  decree  for  a  perpetual  injunction  the  but  case  must 
Court  requires  that  there  shall  be  nothing  like  a  doubt  in  the  case.^  f^j. 
Thus,  where  the  defendant  had,  in  two  numbers  of  a  periodical 
publication  of  theatrical  criticism,  inserted  detached  extracts,  to 
the  amount  of  six  or  seven  pages,  from  a  farce,  the  property  of  the 
plaintiff,   containing   forty  pages,  which  were   interspersed   with 
criticisms.    Sir   William   Grant   M.    K.   considered    the   question, 
whether  the  defendant  had  transgressed  the  allowed  limits  of  fair 
extracts,  too  doubtful  to  warrant  the  Court  in  making  a  decree  for 
a  perpetual  injunction,  and  dismissed  the  bill  with  costs.* 

In  order  to  entitle  a  plaintiff  to  an  injunction,  at  the  hearing,  it  Injunction 
is  not  absolutely  necessary  that  he  should  previously  have  made  granted  at 
an  interlocutory  application  for  one ;  ^  and  he  is  at  liberty  then  to  hearing, 
cl.aim  an  injunction,  although  he  may  have  previously  failed  to  viousinjunc- 
obtain  one,  or  to  support  it  when  obtained.^     But  where  he  has  *-'°'^" 
not  previously  obtained  an  injunction,  he  has  the  obligation  of 
making  out  a  clear  and  unexceptionable  title  at  the  hearing  im- 
posed upon  him,  and,  if  he  fails  in  that,  he  will  not  be  allowed  to 
use  the  facts  proved  in  the  cause  as  evidence  of  a  prima  facie  But  not  upon 
case,  giving  him  a  right  to  further  time,  for  the  purpose  of  enabling  yh^g'^^aseV" 
him  to  establish  more  satisfactorily  his  legal  title. 

The  principles  above  laid  down  do  not,  of  course,  apply  to  those  Exceptional 
injunctions  which  are  only  granted  at  the  hearing  of  the  cause: 
such  as  mandatory  injunctions ;''  injunctions  to  restrain  the  setting 
up  of  outstanding  terms;  and  others  of  that  description. 

1  Macklin  v.  Richardson,  Auib.  694,  vjey-General  v.  Boyle,  10  Jur.  N.  S.  309, 
696;  iiiKi  for  the  orcI  r  in  tint  case,  see       V.  C.  W. 

Seton,   944,  No.  2;    Manby   v.    Owen,  4  5  Bacon  v.  Spottiswoode,  1  Benv.  382, 

Burr.   2329;    cited   13  Ves.  502;    see  also  384;    3  Jur.   476;    S.   C.  on  appeal,  ?)ow. 

Colburn  V.   Simms    2   Hare,  543;    7  Jur.  Bacon  v    Jones,   4   M.  &  0.433;  3  Jur. 

1104;    Kellv  v.  Hooper,  1   Y.  &  C.'C.  C.  994;  Rodgers  ».  Nowill,  6  Hare,  325,  329; 

197;  Setonj!  908;  ante,  pp.  ] 643-1648.  Cuddon  v.  Morley,  7  Hare,  202,  205;  Uick- 

2  Millinoton  v.  Fox,  3  M.  dfc  C.  338,351;  enson  v.  Grand  Junction  Canal  Company, 
awte,  pp.  1648,  1649.  15   Beav.  260;    Davies  W.Marshall,  1  Dr. 

3  A  perpetual  injunction  will  not  be  &Sm.557,  560;  7  Jur.  N.  8.  720,  722  As 
granted  to  restrain  the  defendant  from  to  the  effect  of  Inches  or  acquiescence,  see 
bruiging  suits  for  a  continued  trespass,  the  Attorney-General  v.  Luton  Board  of 
right  not  having  been  determined  at  Law.  Health,  2  Jur.  N.  S.  180,  182,  V.  U.  W. ; 
Eldridge  v.  Hill,  2  John.  Ch.  282.  Patching  v    Dubbins,  Kay,  1,  9;  Johnson 

4  Whittingham  v.  Wooler,  2  Swanst.  v.  Wvatt,  2  I)^  G.,  J.  &  S  18;  9  Jur.  N. 
428;  see  also  Baily  v.  Taylor,  1  R.  &  M.  S.  1333;  Turner  v.  Mirfield,  34  Beav.  390. 
73;  and  as  to  the  form  of  the  injunction,  ^  Baily  v.  Taylor,  ubi  sup. 

where  the  defendant  submits,  see  Attor-  ''  Gale  v.  Abbot,  8  Jur.  N.  S.  987,  V.  C. 
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Ch.  XXXVI. 

§3- 

In  what  cases 
perpetual 
injunctions 
will  be 
granted  at 
the  hearing. 


On  biUs  of 
peace. 


Where  neces- 
sary for  pur- 
poses of 
complete  jus- 
tice; though 
not  prayed 
for. 

Injunctions 
only  made 
perpetual  at 
the  hearing; 


With  respect  to  the  cases  in  which  the  Court  will  decree  per- 
petual injunctions  at  the  hearing  of  the  cause,  it  may  be  mentioned, 
that  if  a  decree  has  been  made  for  the  performance  of  trusts,  the 
defendant  will  be  perpetually  enjoined  from  setting  up  a  legal 
estate  in  order  to  overturn  it.^  So,  if  a  will  is  established  against 
an  heir,  who  suffers  the  bill  to  be  taken  pro  confesso  against  him : 
as  that,  in  effect,  is  confessing  he  has  no  claim,  if  he  permits  the 
decree  or  order,  by  which  he  is  excluded,  to  be  made  absolute : 
which  is,  in  effect,  admitting  that  if  he  had  any  claim  he  has  aban- 
doned it :  the  Court  will  enforce  the  decree  or  order,  until  it  is 
duly  reversed ;  and  it  will  grant,  for  that  purpose,  a  perpetual  in- 
junction.^ 

Perpetual  injunctions  will  also  be  decreed,  where  the  same  ques- 
tion has  been  frequently  litigated  in  the  same  manner ;  or  where 
it  is  likely  to  be  contested  in  a  multiplicity  of  suits.  This  is  the 
foundation  for  a  bill  of  peace,  where  it  is  necessary  to  quiet  the 
rights,  after  repeated  ejectments:^  for  such  a  proceeding,  unless 
prevented,  would  become  oppressive  to  the  opposite  party ;  *  or, 
where  there  is  one  general  right  to  be  established  against  a  great 
number  of  persons :  as,  the  right  of  a  parson  against  his  parishion- 
ers for  tithes ;  or  the  right  of  parishioners  against  a  parson  for  a 
modus ;  or  the  rights  of  a  lord  of  the  manor  against  his  tenants 
for  encroachments ;  or  the  right  of  the  tenants  against  the  lord  for 
disturbance :  for,  as  the  difficulties  would  be  insuperable  if  each  of 
the  parties  should  attempt  to  determine  their  particular  rights  by 
separate  and  distinct  actions,  the  Court  will  put  the  whole  in  peace 
by  a  perpetual  injunction.^  An  injunction  will  also  be  granted  at 
the  hearing,  whenever  it  is  necessary  for  the  purposes  of  complete 
justice : "  although  it  is  not  prayed  by  the  bill,'' 

As  a  general  rule,  an  injunction  can  only  be  made  perpetual  at 
the  hearing  of  the  cause ;  *  and  the  plaintiff  has  a  right  to  proceed 
with  his  cause  for  that  purpose,  although  he  has  obtained  an  inter- 
locutory injunction  which  has  been  acquiesced  in  by  the  defend- 


K. ;  ante,  p.  1503 ;  but  see  Beadel  v.  Perry, 
L.  R.  3  Eq.  465;  cited  ante,  1662,  note. 

1  Askew  V.  Poulterers'  Company,  2 
Ves.  S.  90;  Buckingham  v.  Buckingham, 
2  Eq.  Ca.  Ab.  pi.  11,  626. 

2  Selby  r>.  Selbv,  2  Dick.  678. 

2  2  Storv  Eq.  Jur.  §§  852-868;  Eldredge 
V.  Hill,  2  John.  Ch.  281,  2S2;  Alexander 
V.  Pendleton,  8  Crunch,  462,  468;  Eden 
Injunct.  (2d  Am.  ed.)  416  et  seq.,  and 
notes. 

4  Ante,  p.   1661;  Leightoa  v.  Leighton, 

1  P.  VVms.  671;  1  Str.  404;  4  Bro.  P.  C. 
ed.  Toml.  378;  Devonsher  v.  Newenham, 

2  Sch.  &  Lef.  199,  211;  Earl  of  Bath  v. 
Sherwin,  10  Mod.  1;  4  Bro.  P.  C.  ed. 
Toml.  373;  Hodgson  v.  Duce,  2  Jur.  N.  S. 


1014,  V.  C.  S. ;  Lowndes  v.  Bettle,  10  Jur. 
N.  S.  226;  12  W.  R.  399,  V.  C.  K. 

5  Lord  Tenham  v.  Herbert,  2  Atk.  483; 
Mayor  of  York  v.  Pilkington,  1  Atk.  2b2; 
Conyers  v.  Lord  Abergavennj-,  ib.  285 ;  but 
see  Lord  Sefton  v.  Lord  Salisbury,  7  W. 
R.  272,  V.  C.  W. 

6  Dickenson  v.  Grand  Junction  Canal 
Compat)3%  15  Beav.  260. 

V  Blomfield  v.  Eyre,  8  Beav.  250,  259; 
9  Jur.  717;  Reynell  v.  Spry,  1  De  G.,  M. 
&  G.  660;  but  see  Russell  v.  London, 
Chatham,  &  Dover  Railway  Company,  4 
Giff.  403,  S.  C.  worn.  Norman  Scott-Russell 
?).  London,  Chatham,  &  Dover  Railway,  9 
Jur.  N.  S.  1007. 

8  Day  V.  Snee,  3  V.  &  B.  170;  Seton, 
944. 
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ant.^  By  consent,  however,  the  injunction  may  be  made  perpetual, 
on  an  interlocutory  application .- 

It  is  not  usual  to  issue  a  second  writ  when  the  injunction  is  made 
perpetual ;  it  may,  however,  be  issued  and  served.^ 

An  injunction  which  has  been  made  perpetual  is  so  far  final  as  to 
remain  in  force  notwithstanding  the  abatement  of  the  suit :  for  if 
it  was  necessary  to  revive  upon  every  abatement,  that  would  be  in 
effect  a  perpetual  suit.^ 


Section  IV. —  Consequences  of  the  Breach  of  an  Injunction  or 
Hestraining  Order. 


Ch.  XXXVI. 

§4. 


Second  writ 
not  usually 
issued,  on  in- 
junctioa 
being  made 
perpetual. 

Effect  of 
abatement  on 
injunction. 


The  remedy,  in  the  event  of  the  breach  of  an  injunction  or 
restraining  order,  is  by  committal ;  and  not  by  attachment,^  What 
will  be  considered  as  a  breach,  depends  entirely  upon  the  form  of 
the  injunction  or  order,  and  the  nature  of  the  act  to  be  prohibited.® 
Any  person  who  acts  in  contravention  of  it  will  be  held  to  have 
been  guilty  of  a  contempt,  and  may  be  ordered  to  be  committed.'' 

An  injunction  operates  fi-om  the  date  of  the  order,  and  not  from 
the  sealing  of  the  writ ;  ^  and  although  it  has  been  irregularly  ob- 
tained, it  is  still  an  order  of  the  Court,  and  must  be  discharged 
before  it  can  be  disobeyed.^  Where,  however,  the  defendant  and 
his  solicitors  had  been  guilty  of  a  breach  of  an  injunction  which 
was  irregular.  Lord  Eldon  refused  to  commit  them ;  but  ordered 
them  to  pay  the  costs  occasioned  by  the  breach,  and  of  the  motion 
to  commit." 


Remedy  for  a 
breach. 

What  will 
amount  to  a 
breach. 


Irregular  in- 
junctions 
must  be 
obeyed. 


1  Duke  of  Beaufort  v.  Morris,  6  Hare, 
350;  see  S.  C,  2  Phil.  683;  12  Jur  614. 

2  Seton,  944;  Morrell  v.  Pe;irson,  12 
Beav.  284. 

3  Braithwaite's  Pr.  229.  For  form  of  a 
perpetuiil  injunction,  see  Vol.  III. 

4  Askew  ».  Townsend,  2  Dick.  471;  S. 
C.  nvni.  Ascough  v.  To\vn--hend,  cited  3 
Ves.  197.  As  to  the  effect  of  abatement 
upon  an  interlocutory  injunction,  see  ante, 
p.  1679. 

6  Braithwaite's  Pr.  228;  Seton,  945,  947; 
Angerstein  v.  Hunt,  6  Ves.  488 ;  Gooch  v. 
Marshall,  8  W.  R.  410,  V.  C.  W. 

6  See  St.  John's  College  v.  Carter,  4  M. 
&  C.  497;  S.  C.  nom.  St.  John's  Colleger. 
Pratt,  3  Jur.  187;  Money  v.  Jordan,  13 
Beav.  229;  Eden  Injunct.  (2d  Am.  ed.)  96 
el  seq. ;  Landing  v.  Eastoii,  7  Paige,  364; 
M'Credie  v.  Senior,  4  Paige,  378.  Noth- 
ing can  be  deemed  a  breacli  of  an  injunc- 
tion forbidding  the  disturbance  of  a  right 
of  waj'  which  does  not  interfere  with  its 
free  exercise.  Bosley  v  Susquehanna 
Canal,  3  Bland,  63. 

1  Harvey  v.  Mountague,  1  Vern.  57, 
122;  Lord  Wellesley  v.  Earl  of  Morning- 

VOL.  II. 


ton,  11  Beav.  180,  181;  12  Jur.  367.  A  writ 
of  injunction  was  issued  to  restrain  the  de- 
fendants from  removing  certain  machinery 
which  was  in  their  possession,  and  it  was 
held  that  they  would  be  guilty  of  con- 
tempt if  they  stood  by  and  quieth'  suffered 
it  to  be  removed,  even  thougli  they  did 
not  actively  participate  in  tlie  removal. 
Stimpson  v.  Putnam,  41  Vt.  238.  The 
object  of  the  proceeding  for  contempt  is 
twofold:  first,  to  punish  the  guilty  party; 
secondly,  to  compel  restitution  to  the 
party  injured.  Stmipson  v.  Putnam,  sii- 
])ra.  1  he  plaintiffs  in  the  above  case  had 
a  final  decree  for  the  value  of  the  machin- 
ery removed. 

8  Oi^borne  v.  Tennant,  14  Ves.  136; 
James  t'.  Downes,  18  Ves.  522;  Rattray  v. 
Bishop,  3  Mad.  220. 

a  Robinson  v.  Lord  Bvron,  2  Dick.  703; 
Woodward  v.  King,  ib.  797;  S.  C  nom. 
Woodward  v.  Earl  Lincohi,  3  Swanst.  626; 
Stimpson  v.  Putnam,  41  Vt.  238;  see  An- 
droscoggin, &c  R  R.  Co.  V.  Androscoggin 
R.R.  Co.,  49  Maine,  392;  Read  v.  Dews, 
R  M.  Charlt.  358. 
w  Partington   v.    Booth,    3    Mer.    148; 
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Ch.  XXXVI. 

§4. 

No  breach  till 
notice  of  in- 
junction or 
order; 

but  actual 
service  not 
essential. 


Where  notice 
sufficient  to 
ju.stity  com- 
mittal for  a 
breach. 


Before  the  Court  will  punish  for  a  breach  of  an  injunction  or 
restraining  order,  it  must  be  clear  that  the  party  knew  that  the 
injunction  had  been  issued,^  or  that  the  order  had  been  made. 
Strictly  speaking,  he  ought  to  be  served  with  the  writ  or  order 
itself^  in  the  manner  already  pointed  out;  but  circumstances  may 
justify  a  committal,  without  the  actual  service  of  the  wiit  or  order: 
as  where  the  matter  is  pressing,  and  there  is  not  time  to  procure 
it :  in  which  case,  as  we  have  already  seen,^  the  immediate  service 
of  the  writ  will  be  dispensed  with,  and  service  of  a  copy  of  the 
minutes  of  the  order,  or  of  a  notice  of  its  having  been  made,  will 
be  sufficient. 

In  some  cases,  a  committal  may  be  ordered,  where  neither  the 
writ  nor  the  minutes  of  the  order  have  been  served,  nor  any  per- 
sonal notice  given.  Thus,  it  was  held  by  Lord  Hardwicke,  that  if 
the  person  was  in  Court  at  the  time  the  order  for  an  injunction 
was  pronounced,  that  alone  would  be  sufficient  notice ; '  and  if  the 
party  remains  in  Court,  itntil  the  order  is  about  to  be  made,  he 
cannot,  by  leaving  at  that  instant,  avoid  its  consequences.*  So, 
also,  if  he  is  informed  that  the  injunction  has  been  granted,  and 
there  will  be  no  delay  on  the  part  of  the  plaintiff  in  endeavoring 
to  get  the  order  drawn  up,  the  defendant  will  be  committed  for 
the  breach  of  it :  because  it  would  be  a  contempt  to  act  con- 
trary to  such  an  order,  when  he  knew  the  order  was  made.^  In 
these  and  the  like  cases,  all  the  mischief  might  be  done,  and  the 
Court  might  as  well  grant  no  injunction  at  all,  unless  this  kind  of 
notice  was  to  be  held  sufficient.  In  the  instance  of  an  injunction 
against  committing  waste,  the  party  in  the  interval  might  lay  the 
axe  to  the  trees ;  or,  if  it  was  against  marrying  a  ward  of  Court, 


Drewry  v.  Thucker,  3  Swanst.  546. 
Where  an  injunction  is  in  operatiou,  a 
party  should  respect  it,  although  improp- 
erly issued.  Moat  v.  Holbein,  2  Edw.  Ch. 
188.  The  Court  will  take  into  considera- 
tion the  fact,  that  the  injunction  was  erro- 
ntou.^ly  granted,  and  without  sufficient 
equity  to  sustain  it,  in  determiiiing  the 
extent  of  tlie  punishment  to  be  imposed 
upon  the  party  who  has  been  guilt\  of  a 
breach  of  it.  Sullivan  v.  Judah,  4  Paige, 
444. 

1  See  Androscoggin  &  Kennebec  R.R. 
Co.  V.  Androscoggin  R.K.  Co.,  49  Maine, 
392.  On  iiffidavits  of  a  breach  of  an  in- 
junction to  stay  waste  and  ot  personal 
service  of  a  copy  of  the  affidavits,  and 
notice  of  the  motion,  an  attachment  was 
ordered  to  brnig  up  the  defendant  to 
answer  for  the  contempt.  Schoonmaker 
V.  Giliet,  3  John.  Ch.  311;  see  Kutherford 
V.  Metcalf,  5  Hayw.  60. 

For  form  of  committal  for  breach  of  an 
injunction,  see  2  Seton  Dec.  (3d  Eng.  ed.) 
945;  Stimpson  v.  Putnam,  41  Vt.  238; 
Howe  V.  Willard,  40  Vt.  654,  664.     Since 


Ee  Vansandau,  1  Ph.  605,  it  is  usual  to 
ini^ert  in  tlie  order  an  express  adjudica- 
tion on  tlie  contempt,  as  held  tlie  better 
form  in  a  case  of  special  contempt;  but 
such  adjudication  is  not  essential.  S.  C, 
2  Seton  Dec.  (3d  Eng.  ed.)  945. 

2  A7)te,  p.  1673;  Ellerton  v.  Thirsk,  1  J. 
&  W.  376 ;  Gooch  v.  Marshall,  8  W.  R. 
410,  V.  C.  W. 

3  Anon.,  3  Atk.  567 ;  Skip  v.  Harwood, 
lb.  564. 

•*  Osborne  v.  Tennant,  14  Ves.  136. 

5  See  Endicott  v.  Matliis,  1  Stockt.  (N. 
J.)  110;  Newark  Plank  Koad  Co.  v.  Elmer, 
1  Stockt.  (N.  J.)  754;  People  v.  Sturte- 
vant,  5  Seidell,  277;  Hale  v.  Thomas,  3 
Edw.  Ch.  236 ;  Androscoggin  &  Ken.  K.  R. 
Co.  i)  Androscoggin  K.K.  Co.,  49  Maine, 
392;  Howe  v.  Willard,  40  Vt.  654,  662..  If 
the  injunction  was  prcperly  granted,  the 
service,  though  out  of  the  State,  answers 
all  the  eiids  for  which  it  was  intended. 
It  apprises  the  party  of  the  order  of  the 
Court.  Haring  v.  'Kautlman,  2  Beasley 
(N.  J.),  397,  399. 
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the  marriage  might  be  had  next  morning,  by  a  license  fraudulently 
obtained.^  In  short,  the  Court  will  not,  under  such  circumstances, 
permit  a  man  to  elude  its  justice,  by  doing  that,  before  the  injunc- 
tion is  sealed,  which,  if  it  was  actually  sealed,  would  be  a  contempt ; 
but  the  j^laintiffmust  not  be  guilty  of  any  unnecessary  delay,  either 
in  getting  the  order  drawn  up,  or  in  serving  it,  or  the  writ,  when 
obtained.^ 

The  order  for  committal  is  obtained  upon  motion,  of  which  notice 
must  have  been  duly  served  personally  upon  the  person  commit- 
ting the  contemj^t.^  The  terms  of  the  notice  of  motion  should  be 
that  the  party  "  may  stand  committed  "  to  Whitecross  Street  Prison, 
for  breach  of  the  injunction.*  If  the  breach  has  been  committed 
by  a  person  who  was  not  named  in  the  writ  or  order,  the  notice  of 
motion  must  be,  that  he  may  be  committed  for  his  contempt  in 
knowingly  assisting  in  the  breach.^  The  plaintiiF  may  also,  it  seems, 
obtain  an  order,  ex  parte,  that  the  defendant  may  stand  committed 
on  a  certain  day,  unless  he  shows  cause  against  it :  which  order 
must  be  personally  served  uj^on  the  party  to  be  committed.^  But, 
whether  it  be  an  order  nisi,  or  a  notice  of  motion  for  an  absolute 
committal,  the  service  must  be  personal :  unless  an  order  for  sub- 
stituted service  is  obtained.  Thus,  where  the  defendant  has  ab- 
sconded, an  order  may  be  obtained,  on  ex  parte  motion,  that  service 
on  his  solicitor,  or  at  his  last  place  of  abode,  shall  be  deemed  good 
service ;  and,  upon  that  service,  under  such  circumstances,  he  may 
be  committed.'' 

An  affidavit  of  the  personal  service  of  the  notice  of  motion,  or  of 
the  order  nisi,  should  of  course  be  prepared  and  filed ;  and  on  the 
day  named  in  the  notice,  the  motion  should  be  made,  by  counsel 
for  the  plaintiff,  for  the  commitment ;  or,  if  an  order  nisi  has  been 
obtained  and  served,  the  application  should  be  that  it  may  be  made 
absolute,  on  the  Registrar's  certificate  of  no  cause  shown. 

Newl.  551.  No  motion  made  after  the 
dissolution  of  an  injunction  for  an  attach- 
ment, on  the  ground  of  an  infringement  of 
it  wliile  in  force,  can  be  sustained.  Moat 
V.  Holbein,  2  Edw.  Ch.  188. 

8  Angerstein  v.  Hunt,  6  Ves.  488. 

^  Wliere  the  injunction  is  that  he  may 
do  a  particular  tiling,  the  order  is,  that  he 
may  do  it  by  a  particular  day,  or  stand 
committed.  Durant  v.  Moore,  2  R.  &  M. 
33.  It  seems  the  motion  to  commit  can 
only  be  made  on  a  motion  day.  JSaxbj'  v. 
Saxby,  7  Sim.  140;  and  see  ante,  p.  1594. 

5  Lord  Wellesley  v  Karl  of  Mornington, 
11  Beav.  180,  181;  12  .lur.  367. 

6  Durant  v.  Moore,  uhi  sup. ;  Blaiichard 
V.  Cawthore,  6  Sim.  155.  For  form  of 
moticin  paper,  see  Vol.  HI. 

7  Pulteney  v.  Shelton,  5  Ves.  147 ;  Pearce 
V.  Crutchfield,  14  Ves.  206;  and  see  Ee 
Boger,  3  Jur.  N.  S.  930,  V.  C.  W.  For 
form  of  motion  paper,  see  Vol.  III. 


Cn.  XXXVl. 

§4- 


Plaintiff  must 
not  be  guilty 
of  laches. 


Application 
to  commit: 
how  made. 

Notice  of  mo- 
tion. 


Ex  parte 
orders  nisi. 


Substituted 
service. 


Motion  to 
commit 


1  Per  Lord  Eldon,  in  Kimpton  v.  Eve,  2 
V.  &  B.  351;  Vansandau  v.  Ro-^e,  2  J.  & 
W.  264. 

2  James  v.  Downes,  18  Ves.  522;  Bate- 
man  V.  Wiatt,  11  Beav.  587.  A  want  of 
due  diligence  on  the  part  of  the  plaintiff 
after  obtaining  an  injunction  is  always  a 
cause  for  rlissolving  it.  Depeyster  v. 
Graves,  2  John.  Ch.  204;  see  Seebor  v. 
Hess,  5  Paige,  85;  Hicrgins  v.  Woodward, 
1  Hopk.  342;  ante,  1675,  note  (2).  The 
practice  formerly  was,  that,  upon  affidavit 
of  service  of  the  injunction,  an  attachment 
would  issue  for  the  breach  of  it.  If  the 
defendant  was  arrested  upon  the  attach- 
ment, and  entered  his  appearance  with  the 
Regi-^trar,  interrogatories  were  filed  and 
exhibited  against  him,  to  which  he  must 
answer  upon  oath.  If  he  denied  the  ser- 
vice, the  other  party  might  examine  wit- 
nesses to  firove  it,  and,  if  pnived,  the 
Court  made  him  pay  all  costs  and  charges 
before  he  could  be  discharged.     Harr.  ed. 


1686 


INJUNCTIONS   AND   RESTRAINING   ORDERS. 


Ch.  XXXVI. 

§4. 


Production  of 
writ  in  Court 
not  neces- 
sary. 


Trial  of  ques- 
tion of  fact 
may  be 
directed. 

Order  for 
committal : 
how  drawn 
up  and  en- 
forced. 

In  what  cases 
not  ordered. 


Where  plain- 
tiff has  ac- 
quiesced in 
breach. 


The  motion  must  be  supported  by  affidavits,  proving  the  due 
service  of  the  notice  of  motion  or  order  nisi ;  that  the  party  had 
notice  of  the  injunction  or  restraining  order ;  and  that  he  has  com- 
mitted a  breach  of  it.^ 

Lord  Eldon  is  reported  to  have  said,^  that  a  motion  to  commit, 
for  a  breach  of  an  injunction,  could  not  be  made  without  producing 
the  writ ;  but,  in  a  case  before  Lord  Cottenham,  he  held,  that  if  a 
party,  having  notice  of  an  injunction,  is  guilty  of  a  "breach  of  it,  he 
may  be  committed,  without  the  production  of  the  writ.^ 

If,  on  the  hearing  of  the  motion,  the  facts  are  disputed,  a  trial  of 
the  question  of  fact  will,  if  necessary,  be  directed.* 

The  order  for  committal  ^  is  drawn  up  by  the  Registrar,  in  the 
usual  manner,®  and  delivered  by  the  party  who  has  obtained  it  to 
the  messenger  attending  the  Court :  who  will  thereupon  obtain  the 
Lord  Chancellor's  warrant,  and  j^roceed  to  execute  it. 

If  the  breach  of  the  injunction  or  order  was  the  result,  rather  of 
an  error  in  judgment  than  of  a  wilful  contempt,  the  Court  will  not 
direct  a  commitment ;  but  will  merely  order  the  Jiarty  to  pay  the 
costs  incurred  by  the  breach  of  the  injunction  or  order,  and  of  the 
application.'' 

The  plaintiff  may,  also,  by  his  acquiescence  in  the  breach,  waive 
the  ordinary  process :  though,  strictly  speaking,  no  act  of  the  par- 
ties can  amount  to  a  waiver  of  a  contempt  of  the  Court.* 


1  As  to  the  necessary  evidence,  see  St. 
John's  Colleo;e  v.  Carter,  4  M.  &  C.  497; 
S.  C.  nam.  St.  John's  College  v.  Pratt,  3 
Jur.  187.  A  partj'  alleging  a  contempt  of 
Court  by  breach  of  an  injunction,  must 
make  it  out  clearly  to  the  satisfaction  of 
the  Court.  Msigennis  v.  Parkhurst,  3 
Green  Ch.  433.  If  the  accused  den}'  the 
contempt,  or  do  not  clearly  show  it  by  his 
answers  to  interrogatories  exhibited  to 
him,  the  prosecutor  may  examine  wit- 
nesses to  prove  it;  and  on  the  other  hand 
the  accused  p;irty  may  examine  witnesses 
to  exculpate  himself  from  the  charge. 
Magennis  v.  Parkhurst,  supra.  For  f 'rm 
of  order,  see  Seton,  945;  and  for  forms  of 
affiiiavits,  see  Vol  III. 

2  Klierton  v   Thir^k,  1  J.  &  W.  376. 

3  M'Neil  V.  Garratt,  C  &  P.  98;  5  Jur. 
836;  ante,  1684,  and  note. 

*  Agar  V.  iiegent's  Canal  Company,  G. 
Coop.  77;  ante,  p.  1079. 

5  For  form  of  order,  see  Seton,  945, 
No.  1. 

6  Ante,  p.  1008  et  seg. 

'<  Bulien  V.  Ovey,  16  Ves.  141,  144; 
Leonard  v.  Atwell,  17  Ves.  385,  386; 
Drewry  v.  Thicker,  3  Swanst.  546;  Par- 
tington V.  Booth,  3  Mer.  148;  Eantzen  v. 
Rothschild.  14  W.  Pv.  96,  V.  C.  S. ;  and 
see  Daugurs  v.  Kivar,  1  W.  N.  301,  L.  JJ.; 
Harr.  eii.  Newl.  552.  Where  the  accused 
is   discharged,   because   the    contempt  is 


not  proved,  the  plaintiff  is  not  usually  re- 
quired to  pay  costs.  Mageimis  v.  Park- 
hurst, 3  Green  Ch.  433,  436.  Where  there 
has  been  an  actual  breach  of  an  injunc- 
tion, the  statute  of  New  York  gives  the 
Court  no  discretion,  but  requires  the  in- 
fliction of  a  tine  suthcient  to  indemnify 
the  plaintiff  for  the  injury  sustained  by 
such  breach,  and  the  costs  and  expenses. 
And  the  defendant  cannot,  in  such  a  ca-e, 
be  discharged  from  imprisonment,  without 
the  consent  of  the  prosecutor,  until  the 
fine  is  actually  paid.  Lansing  «;.  Easton, 
7  Paige,  364 ;  People  v.  Spaulding,  2  Paige, 
330..  There  is  no  such  statute  in  New 
Hampshire;  and  where  there  is  no  such 
statute,  the  plaintiff'  in  the  suit  can  be  no 
farther  indemnified  for  the  delay  and  ex- 
pense which  he  has  suffered,  than  the 
costs  which  he  recovers  in  the  proceeding 
may  operate  as  an  indemnity.  Buffum's 
Case,  13  N.  H.  14.  The  lact  that  the  de- 
fendant in  violating  the  injunction,  acted 
under  erroneous  advice  of  counsel,  will 
not  protect  him  in  New  York  from  a  fine 
sufficient  to  compensate  the  adverse  party 
for  the  injury  sustained,  although  such 
advice  nia^'  protect  him  from  further  pun- 
ishment. Lansing  v.  Easton,  7  Paige,  364; 
Hawley  v.  Bennett,  4  Paige,  163;  see 
Buft'um's  CTse,  13  N.  H.  14 
8  Mills  V.  Cobby,  1  Mer.  3. 
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Peers,  and  others  entitled  to  privilege  of  peerage,  and  Members 
of  the  House  of  Commons,  are  not  liable  to  be  cortimitted  for  a 
breach  of  an  injunction  or  order,  but  the  Court  will  order  a  seques- 
tration to  issue. ^  The  same  course  of  proceeding  may  be  adopted, 
in  the  case  of  a  corporation  aggregate.^ 

Although  the  injunction  or  order  is  iiTCgular,  a  party  acting  in 
contravention  of  it  will  be  guilty  of  contempt.^  The  proper  course, 
where  there  is  an  irregularity,  is  to  move  at  once,  upon  notice,  that 
it  may  be  discharged  for  irregularity.* 

An  order  for  committal  will  be  irregular,  if  it  does  not  state 
the  affidavit  of  service  of  the  restraining  order,  or  injunction,  and 
of  the  notice  of  motion  to  commit,  or  that  the  defendant  has  ap- 
peared by  counsel  on  the  hearing  of  the  motion  (if  that  was  the 
case).* 


1  See  Robinson  v.  Lord  Byron,  2  Dick. 
703. 

2  Spokes  V.  Banburv  Board  of  Health, 
14  W.  R.  128.  V.  C.  W.;  L.  R.  1  En.  42, 
51;  11  Jur.  N.  S.  1010,  V.  C.  W.  &  L. 
JJ.  For  form  of  order,  see  Seton,  945, 
No.  2. 


8  Ante,  p.  1683. 

■*  Robinson  v.  Lord  Byron,  ubi  sup.  For 
form  of  notice,  see  Vol.  HL 

5  Stephens  v.  Workman,  11  W.  R.  503, 
V.  C.  K. 
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CHAPTER   XXXVII. 

WRITS    AND    ORDERS    IN    THE    NATURE    OF    INJUNCTIONS. 

Section  I.  —  Restraining  Orders  under  5  Vic.  c.  5. 

Restraining  The  last  chapter  having  been  devoted  to  the  consideration  of 

witsoff/is-     such  writs  of  injunction  and  restraining  orders  as  the  Court  of 
trw^ns,  under  Chancery  issues  under  its  original  and  inherent  jurisdiction,  it  is 
intended,  in  this  chapter,  to  investigate  the  practice  concerning 
certain  orders  and  writs,  of  a  similar  effect,  issued  under  a  juris- 
diction conferred  by  Act  of  Parliament.     These  are  :  1.  An  order 
restraining  the  transfer  of  stock  or  shares,  or  the  payment  of  divi- 
dends, under  Stat.  5  Vic.  c.   5,  sec.  4 ;  and,  2.    The  writ  of  dis- 
tringas^ which  the  Court  of  Chancery  is  now  authorized  to  issue 
by  the  5th  section  of  the  same  Act. 
Stop  orders.         It  will  also  be  convenient  to  include  in  this  chapter  a  statement 
of  the  practice  concerning  Stop  Orders,  which  are  not  made  under 
Act  of  Parliament.     Indeed,  as  they  apply  to  funds  over  which 
the  Court  has  previous  control,  they  only  derive  their  authority 
from  being  orders  in  the  causes   or  matters  to  which  the  funds 
affected  by  them  belong. 
BankofEng-       We  have  before  seen,i  that,  by  Stat.  39  &  40  Geo.  III.  c.  36, 
bound,  under  the  Court  is  enabled  to  make  an  order,  either  for  the  purpose  of 
iii*^  ^3fi^^°     compelling  or  authorizing  the  Bank  of  England  to  suffer,  or  of 
though  no       restraining  it  from  permitting,  a  transfer  of  stock  standing  in  its 
\\I\I  ^°    ^     books,  or  from  pajang  any  dividends  thereon,  although  the  Bank  is 
not  made  a  party  to  the  suit  in  which  the  order  is  made.     This 
statute,  in  many  cases,  prevents  the  necessity  of  making  the  Bank 
a  party  to  a  cause  where  part  of  the  relief  sought  by  the  bill  is  to 
obtain  a  transfer  of  stock,  or  to  prevent  a  defendant  from  obtain- 
ing such  a  transfer  contrary  to  the  rights  of  the  plaintiff.     The 
Effect  of  the     object  of  the  statute,  however,  is  only  in  certain  circumstances  to 
prevent  the  necessity  of  making  the  Bank  a  party  to  a  cause.     It 
does  not  provide  any  summary  means  of  preventing  a  transfer,  nor 
does  it,  when  a  cause  has  been  regularly  instituted,  enable  the 

1  Ante,  p.  147. 


statute. 
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plaintiff  to  apply  for  an  injunction  against  the  Bank,  otherwise      xxxvii 
than  upon  notice  to  the  defendant,  or,  in  a  case  of  emergency,  npon  §  i. 

such  affidavits    as  would  be  sufficient  to  enable  the  plaintiff  to    '        ^     "^ 
obtain  an  ex  2-)arte  injunction  against  the  defendant.-^ 

The  privilege  of  obtaining  orders  directing  or  restraining  the  Confined  to 
transfer  of  stock,  without  making  the  corporation  a  party  to. the  ft^ck™™^"* 
suit,  applied  only  to  government  stock,  and  the  Bank  of  England. 
It  did  not  extend  to  shares  and  interests  in  other  public  com- 
panies, whether  incorporated  or  not.     Moreover,  it  was  found  that, 
even  with  respect  to  government  stock,  neither  the  remedy  given 
by  the  Act,  nor  that  afforded  by  the  old  writ  of  distringas  issued 
out  of  the  Court  of  Exchequer,  was  sufficient  to  prevent  injuries 
arising,  from  the  facility  with  which  stock  was  transferred  from 
one  person  to  another.     For  these  reasons,  by  the  4th  section  of  5 
Vic.  c.  5,  it  is  enacted,  "  That  on  and  after  the  15th  day  of  Oc-  Jurisdiction 
tober,  1841,  it  shall  be  lawful  for  the  Court  of  Chancery,  upon  the  str^ning*  ^^ 
application  of  any  party  interested,  by  motion  or  petition,  in  a  sum-  order,  under 
mary  way,  without  bill  filed,  to  restrain  the  Governor  and  Com-   §  4,  affecting 
pany  of  the  Bank    of   England,   or  any  other  public  company,  ^roth^r'^tock, 
whether  incorporated  or  not,  from  permitting  the  transfer  of  any  or  shares,  or 
stock  in  the  public  funds,  or  any  stock  or  shares  in  any  public 
company,  which  may  be  standing  in  the  name  or  names  of  any 
person  or  persons,  or  body  politic  or  coi'porate,  in  the  books  of 
the  Governor  and   Company  of  the  Bank  of  England,  or  in  the 
books  of  any  such  public  company,  or  from  paying  any  dividend  or 
dividends  due  or  to  become  due  thereon ;  and  every  order  of  the 
said  Court  of  Chancery,  upon  such  motion  or  petition  as  aforesaid, 
shall  specify  the  amount  of  the  stock,  or  the  particular  shares  to 
be  affected  thereby,  and  the  name  or  names  of  the  person  or  per- 
sons, body  politic  or  corporate,  in  which  the  same  shall  be  stand- 
ing :  provided  always,  that  the  said  Court  of  Chancery  shall  have 
foil  power,  upon  the  application  of  any  party  interested,  to  dis- 
charge or  vary  such  order,  and  to   award  such  costs,  upon  such 
application,  as  to  the  said  Coui*t  shall  seem  fit."     Under  this  sec- 
tion, a  person  is  now  enabled,  without  filing  a  bill  or  other^dse 
instituting  a  suit,  to  obtain,  by  motion  or  petition,  in  a  summary 
manner,  an  order  restraining  the  transfer  of  stock,  or  shares  in  any 
public  company,  or  the  payment  of  any  dividends  thereon. 

An  application  under  5  Vic.   c.  5,  §   4,  is  made,  ex  parted  by  Application 
motion   or   petition.     The   motion   paper  or    petition   should   be  ^^J^^^^de 
marked  with  the  name  of  the  Judge  to  whose  Court  the  matter  is 

1  Hammond  v.  Maunilrell,  6  Ves.   773,  2  See  Ex  parte  Field,  1  Y.  &  C  C  C. 

n.;  Ross  «.  Shearer,  5  Mad.  458;  6  Mad.  1;  Rt  Marquis  of  Hertford,  1   Hare,  584; 

1;  and  see  Doolittle  v.  Walton,  2   Dick.  ia;  jsarie  Am vot,  1  Phil.  130,  n. 
442. 
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to  be  attached,  in  the  same  manner  as  a  bill ;  ^  and  be  inti- 
tuled in  the  matter  of  the  Act,  and  of  the  person  applying; 
and  the  petition  must  state  the  circumstances  on  which  the  ap- 
plicant relies,  to  induce  the  Court  to  make  the  order.^  The 
motion  or  petition  must  be  supported  by  aihdavit  shoAving  the 
amount  of  the  stock,  or  the  particular  shares,  sought  to  be 
affected,  and  in  whose  name  the  same  is  or  are  standing;  and 
stating  facts  to  satisfy  the  Court  that  there  is  a  necessity  for 
its  intervention.^  It  has  been  held  that  an  affidavit  of  the  peti- 
tioner's solicitor,  to  the  effect  that  he  had  been  informed  and 
believed  that  it  was  the  intention  of  a  trustee,  in  whose  name  the 
stock  was  standing,  to  sell  it  out  and  leave  the  country,  was  not 
sufficient.* 

The  order,  when  made  is  drawn  up  by  the  Registrar,  and  passed 
and  entered,  in  the  usual  way.^  The  order  must  then  be  served 
on  the  Chief  Accountant  of  the  Bank  of  England,  if  that  corpora- 
tion is  restrained,  or  upon  the  Secretary  or  other  proper  officer  of 
any  other  public  company  restrained  by  the  order,  by  delivering 
to  the  person  served  a  true  copy  of  the  order,  and  at  the  same 
time  showing  him  the  original  order. 

The  effect  of  the  order  seems  to  be  the  same  as  that  of  an  in- 
junction ;  ®  and  it  continues  in  force  until  discharged  by  an  order  of 
the  Court.  But  as  the  Act  does  not  confer  upon  the  Court  any 
new  and  summary  jurisdiction  to  adjudicate  upon  disputed  rights, 
without  a  bill  filed,  it  appears  that  such  an  order  is  intended  only 
for  interim  purposes,  and  that  it  will  be  discharged  if  a  bill  is  not 
filed  within  what  the  Com-t  shall  think  a  reasonable  time  after  it 
is  obtained.'^ 

Obedience  to  the  order  will,  it  is  presumed,  be  enforced  in  the 
same  way  as  in  the  case  of  an  injunction.* 

Any  person  interested  may  apply  to  discharge,  or  vary  the 
order.®  The  application  is  made  by  motion,^°  with  notice  to  the 
person  by  whom  the  order  was  obtained  ;  and  should  be  supported 
by  affidavit.  On  the  hearing  of  the  application  the  Court  may 
discharge  or  vary  the  order,  and  award  such  costs  as  to  the  Court 
may  seem  fit.^^ 


1  See  Ord.  VI.  6;  ante,  p.  397. 

2  For  ferms  of  motion  paper  and  peti- 
tion, see  Vol.  III. 

3  Ex  parte  Field,  1  Y.  &  C.  C.  C.  1;  and 
see  Re  Marquis  of  Hertford,  1  Hare,  5S4 ; 
1  Phil.  129;  8  Jur.  71. 

4  Ex  parte  Field,  ubl  sup. 
6  Ante,  p.  1008  el  seq. 


8  See  ante,  p.  1613  et  seq. 

7  Jie  Marquis  of  Hertford,  vbi  sup. 
this  subject,  see  Seton,  920. 

8  Ante,  p.  1683. 

9  5  Vic.  c.  5,  §  4;  ante,  p.  1689. 

10  Ex  parte  Amyot,  1  Phil.  130,  n. 
Marquis  of  Hertford,  1  Hare,  586. 

11  Ibid.  ;  and  ante,  p.  1689. 
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Section  II. —  Writ  of  Distringas } 

This  writ,  the  object  of  which  is  to  restrain  the  transfer  of  a  fund 
not  in  Court,  or  the  payment  of  dividends  thereon,  was  formerly 
issued  out  of  the  Court  of  Exchequer ;  but  when  the  equitable 
jurisdiction  of  that  Court  was  abolished,  the  power  to  issue  the 
writ  was  transferred  to  the  Court  of  Chancery ;  and  the  effect  of 
the  writ,  and  the  practice  under  or  relating  to  the  same,  are  such 
as  were  in  force  in  the  Court  of  Exchequer  at  the  time  of  such 
abolition ;  but  subject  to  such  orders  and  regulations  as  have  since 
been  or  may  be  made  with  reference  to  the  proceedings  and  practice 
of  the  Court  of  Chancery .^ 

The  practice  of  the  Court  of  Exchequer  permitted  the  writ  to 
be  issued  not  only  against  the  Bank  of  England,  but  against  the 
East  India  Company,  and  other  corporations  ;  and  though  the 
form  of  the  writ  as  scheduled  to  the  Act  transferring  the  jurisdic- 
tion,8  and  the  general  order  of  the  Court  of  Chancery  by  which 
the  practice  relative  thereto  is  now  regulated,*  apply  in  terms  to 
the  Bank  only,  it  is  the  practice  to  issue  the  writ  in  all  cases  in 
which  a  restraining  order  may  be  issued;  that  is,  against  any 
public  company,  whether  incorporated  or  not,  in  whose  books  any 
stock  or  shares  may  be  standing  in  which,  or  in  the  dividends  of 
which,  the  aj^plicant  claims  to  be  interested.^ 

In  order  to  obtain  the  writ,  the  person  ^  seeking  to  restrain  the 
fund,  or  his  solicitor,  must  make  an  affidavit  that  the  applicant 
is  beneficially  interested  in  the  stock  in  question.  The  affidavit 
must  be  entitled  in  a  fictitious  suit  by  the  applicant  against  the 
Bank ; '  and  must  specify  the  amount  of  the  stock  to  be  affected 
by  the  writ,  and  in  whose  name  it  is  standing.^  The  affidavit  will, 
however,  be  acted  on  by  the  Record  and  Writ  Clerk,  where  the 
applicant  swears  that  he  is  "  trustee  for  and  on  behalf  of,  &c.,  who 
are  beneficially  interested,"  or  if  the  species  of  stock  only,  and 
not  the  amount  of  it,  is  specified.^  The  residence  and  the  descrip- 
tion of  the  applicant  must  be  stated  in  the  affidavit ;  and  when  he 
is  under  disability,  a  next  friend  niust  be  named  on  his  behalf  in 
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1  See  Angell  &  Ames  Corp.  (6th  ed.) 
667  tt  seq. ;  1  Grant  Ch.  I'r.  95;  Jones  v. 
Boston  Mill  Corp.,  4  Pick.  511;  Holland 
V.  Craft,  20  Pick.  321 ;  Grew  v.  Breed,  12 
Met.  363;  Orange  Co.  Bank  v.  Worden, 
1  Wend.  309. 

2  5  Vic.  c.  5,  §  5;  Ord.  XXVII.  1,  2. 
As  to  the  effect  of  a  distringas,  see  Re 
Marquis  of  Hertford,  1  Hare,  584,  590; 
Wilkinsv.  Sibley,  4  Giif.  442;  9  Jur.  N. 
S.  888;  Seton,  921. 

8  5  Vic.  c.  5,  Sched.  1. 
*  Ord.  XXVIl. 


Against  what 
companies. 


Application 
for  the  writ: 
how  made. 

Affidavit  of 
title. 


5  See  Braithwaite's  Pr.  191;  and  an<e 
p.  1689. 

6  Where  two  or  more  persons  apply,  an 
affidavit  by  one  of  them  will  be  sufficient. 
Ord.  XXVII.  2;  Braithwaite's  Pr.  191. 
If  the  affidavit  is  made  by  the  solicitor,  it 
must  be  shown  thereby  that  he  is  the  solic- 
itor of  the  applicant. 

7  Or  other  public  company. 

8  Old.  XXVII.  2.  For  form  of  affidavit, 
see  ibid. ;  and  Vol.  III. 

9  Braithwaite's  Pr.  191. 
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Return  day. 


Service  of 
writ. 


Bank  not 
authorized, 
without  fur- 
ther order,  to 
refuse  trans- 
fer, or  with- 
hold divi- 
dends, for 
more  than 
eight  days 
after  a  request 
to  transfer  or 
pay. 


the  proceedings  :  but  the  written  authority  of  such  next  friend 
to  use  his  name  is  not  required  to  be  filed  or  produced.^  In  the 
latter  case,  the  affidavit  may  be  made  either  by  the  solicitor  or 
the  next  friend.^  The  affidavit  must  be  sworn  before  some  person 
authorized  to  administer  oaths  in  Chancery ;  ^  and  is  left  with  the 
Clerk  of  Records  and  Writs,  to  be  filed  ;  but  no  office  copy  of  it 
need  be  taken.* 

The  wi-it  is  prepared  by  the  solicitor  of  the  applicant:^  and 
must  be  sealed  with  the  seal  of  the  Record  and  Writ  Clerks'  office ; 
and,  when  sealed,  has  the  same  force  and  validity  as  the  %vi-it  of 
distringas  formerly  issued  out  of  the  Court  of  Exchequer.®  At  the 
time  the  writ  is  sealed  z  prcBcipe  must  be  left  with  the  officer.'' 

The  writ  is  made  returnable  on  a  day  certain  in  term  :  which  is 
iisually,  when  it  is  issued  in  term  time,  the  last  day  of  the  term ; 
and,  when  issued  out  of  term  time,  the  first  day  of  the  next  term ; 
but  there  must  be  not  less  than  eight  clear  days  between  the  teste 
and  the  return.^  The  return  does  not,  however,  affect  the  opera- 
tion of  the  writ ;  nor  hinder  any  application  to  discharge  it  being 
made,  before  the  date  of  the  return.® 

The  writ  must  then  be  served  on  the  Bank  of  England,^**  accom- 
panied with  a  notice  that  the  object  of  the  writ  is  to  prevent  the 
transfer  of  the  stock  therein  mentioned,  and  the  payment  of  the 
dividends  thereon,  or  as  the  case  may  be.^^  In  practice,  the  service 
is  effected  by  taking  the  writ  and  notice  to  the  office  of  the  solici- 
tors of  the  Bank  of  England  :  ^^  where  the  documents  are  exam- 
ined ;  and,  if  found  correct,  the  distringas  and  notice  are  then 
taken  by  the  applicant's  solicitor  to  the  Bank,  and  lodged  with  the 
Chief  Clerk  of  the  office  in  which  the  account  of  the  particular 
stock  is  kept ;  the  restraint  is  thereupon  placed  by  him  on  the 
stock. 

Where  the  Bank  has  been  served  with  a  writ  of  distringas,  and 
a  notice  not  to  permit  the  transfer  of  the  stock  in  such  notice,  and 
in  the  affidavit  specified,  or  not  to  pay  the  dividends  thereon,  it 
will  not  permit  the  stock  to  be  transferred,  or  the  dividends  to  be 
paid,  without  notice  to  the  person  who  has  obtained  the  writ;  but 
if  the  Bank  afterwards  receives  a  request  from  the  person  in  whose 


1  Braithwaite's  Pr.  191. 

2  Ibid. 

3  As  to  such  person,  see  ante,  pp.  744, 
745,  891. 

4  Braithwaite's  Pr.  192. 
6  Ord.  XXVII.  1. 

6  Ord.  XXVII.  2;  5  Vic.  c.  5,  §  5. 

7  The  writ  must  be  engrossed  on  parch- 
ment, and  stamped  with  a  5s.  Chancery 
fee-fund  stamp.  Regul.  to  Ord.  Sched.  4. 
For  form  of  writ,  see  5  Vic.  c.  5,  Sched.  1; 


and  Vol.  III. ;  and  for  form  ofpracipe,  see 
Vol.  III. 

8  Braithwaite's  Pr.  192. 

9  lb.  193. 

1"  Or  other  public  company. 

11  For  form  of  notice,  see  Vol.  III. 

12  Messrs.  Freshfields&  Newman,  No.  5, 
New  Bank  Buildings.  Their  fee  is  13s. 
4d.  In  the  case  of  other  public  companies, 
the  writ  and  notice  are  ordinaril}'  served 
at  the  company's  office,  on  the  secretary, 
or  other  proper  officer. 
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name  such  stock  is  standing,  or  some  person  on  his  behalf,  or  rep- 
resenting him,  to  allow  such  transfer,  or  to  pay  such  dividends,  the 
Bank  is  not,  by  force  or  in  consequence  of  such  distringas,  author- 
ized, without  the  order  of  the  Court,  to  refuse  to  permit  such 
transfer  to  be  made,  or  to  withhold  payment  of  such  dividends, 
for  more  than  eight  days  after  the  date  of  such  request.^  The 
Bank,  therefore,  on  receiving  such  a  request,  serves  a  written  notice 
on  the  solicitor  by  whom  the  distringas  was  laid  on,  stating  that 
an  application  has  been  made  for  the  stock  or  dividends,  and  that 
unless  a  bill  is  filed,  and  an  injunction  obtained  and  served,  on  or 
before  a  specified  day  (usually  within  the  eight  days  above  men- 
tioned), the  distringas  will  no  longer  be  regarded.^ 

The  writ  of  distringas,  and  all  process  thereunder,  may  at  any 
time  be  discharged  by  an  order :  to  be  obtained,  as  of  course,  upon 
the  petition  of  the  person  on  whose  behalf  the  writ  was  issued :  or 
to  be  obtained  upon  the  application  by  motion  on  notice,  or  by 
petition  duly  served,  of  any  other  person  claiming  to  be  interested 
in  the  stock  sought  to  be  afiected  by  such  writ ;  and  upon  or  after 
such  application,  such  costs  thereof  and  in  relation  thereto,  and  to 
the  writ,  as  to  the  Court  seems  just,  may,  if  the  Court  thinks  fit, 
be  awarded  and  ordered  to  be  paid  by  the  person  on  whose  behalf 
the  writ  was  issued  ;  or,  upon  an  application  by  any  other  person, 
by  such  person." 

Where,  by  giving  a  description  of  the  stock  in  the  notice  which 
was  not  the  same  as  that  in  the  affidavit,  the  applicant  procured 
the  distringas  to  be  put  on  stock  which  was  not  specified  in  the 
affidavit,  it  was  discharged  with  costs.'* 

Thp  fact  of  a  person  having  sued  out  the  writ  of  distringas, 
does  not  jDreclude  him  from  subsequently  apjalying  for  a  restrain- 
ing order.^  Indeed,  as  we  have  seen,  the  effect  of  the  writ  of  dis- 
tringas is  only  temporary  ;  and  if  the  person  who  obtains  it  wishes 
to  continue  the  restraint  upon  the  transfer,  he  must  either  obtain  a 
restraining  order,^  or,  by  filing  a  bill  against  the  party  interested 
in  the  fund,  obtain  a  regular  injunction  against  the  Bank,  under 
the  39  &  40  Geo.  III.  c.  36.^ 


Chap. 
XXXVII. 
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Notice  by  the 
Bank,  on  re- 
ceipt of 
request. 


Application 
to  discharge 
writ:  how 
made. 


Where  dis- 
irinqas  ap- 
plied to  a 
wrong  fund. 


Distringas 
does  not  pre- 
vent an  appli- 
cation for  a 
restraining 
order. 


1  Ord.  XXVII.  4;  Ex  parte  Amyot,  1 
Phil.  130,  n. ;  and  see  Etty  v.  Bridges,  2 
Y.  &  C.  C.  C.  486;  Case  v.  James,  29 
Beav.  512.  For  form  of  request,  see  Vol. 
III. 

2  See  Ex  parte  Amyot,  uhisup. ;  2d  Rep. 
Chan.  Com.  (1854)  Ap.  122,  Mr.  Fresh- 
fields's  evidence. 


8  Ord.  XXVII.  3.  For  forms  of  notice 
of  motion  and  petition,  see  Vol.  III. 

4  Re  Cross,  1  Dr.  &  Sm.  580:  8  Jur.  N. 
S.  6. 

6  J2e  Marquis  of  Hertford,  1  Phil.  129; 
8  Jur.  71;  and  see  Re  Davies,  cited  Seton, 
921. 

6  Under  5  Vic.  c.  5,  §  4;  ante,  p.  1689. 

T  See  ante,  pp.  147,  1688. 
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Section  III.  —  Stop  Orders. 


To  what 
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Who  entitled 
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Stop  Order  in 
favor  of  a 
judgment 
creditor,  after 
a  charging 
order  at  Law; 
or  creditor 
under  ajien 
facias. 

Fund  to  be 
affected  must 
be  actually  in 
Court. 


Application : 
how  made. 


The  wi'its  and  orders  hitherto  considered  in  this  chapter  apply 
to  stock  in  the  public  funds,  and  the  stock  and  shares  of  and  in 
public  companies  ;  but  they  do  not  extend  to  funds  or  securities  in 
Court :  in  which  case,  the  Court,  in  its  own  jurisdiction,  without 
any  statutory  authority,  has  always  exercised  the  power  of  issuing 
what  are  called  Stop  Orders. 

Any  person,  although  not  a  party  to  the  cause  or  proceeding  in 
which  a  fund  in  Court  is  standing,  who  has  become  entitled  to  any 
such  fund,  or  a  share  thereof,  or  to  any  lien  or  charge  thereon,  may 
apply  to  that  branch  of  the  Court  to  which  the  cause  or  proceed- 
ing is  attached,  for  an  order  to  prevent  the  fund  in  question  being 
paid  out,  or  otherwise  dealt  Avith,  without  notice  to  the  applicant.^ 

A  Stop  Order  will  also  be  granted  in  favor  of  a  judgment  cred- 
itor, who  has  obtained  a  charging  order  at  law,  on  a  fund  in  Court ;  ^ 
and  even  where  such  a  charging  order  had  not  been  made,  but  the 
creditor  had  caused  a  writ  oi  fieri  facias  to  issue,  the  Court  has 
stopped,  at  the  instance  of  the  creditor,  payment  of  funds  in  Court 
to  the  debtor.^ 

A  Stop  Order  will  not,  in  general,  be  made,  unless  the  fund  is 
actually  in  Court ;  *  and,  therefore,  where  a  sum  of  money  had 
been  ordered  to  be  paid  by  one  party  to  another,  the  Court  refused, 
at  the  instance  of  a  person  who  had  obtained  a  charging  order  on 
it,  to  order  it  to  be  paid  into  Court,  for  the  puipose  of  giving  him 
an  opportunity  of  enforcing  his  right  against  it  by  means  of  a  Stop 
Order.5 

Applications  for  Stop  Orders  may  be  made  by  summons  at 
Chambers,  where  the  person  whose  fund  or  interest  is  to  be 
affected  consents,  or  joins  in  the  application  :  in  other  cases,  the 
application  must  be  made  by  petition.® 


1  Hobson  V.  Shearwood,  8  Beav.  486; 
Williams  v.  Symonds,  9  Beav.  523 ;  Feistel 
V.  King's  College,  Cambridge,  11  Beav. 
254;  Hoole  v.  Roberts,  12  Jur.  108.  V.  C. 
E. ;  Re  Miller,  6  W.  R.  238,  V.  C  K. ;  Re 
Blunt,  10  W.  R.  379,  V.  C.  K. ;  Hawkesley 
V.  Gowiin,  12  W.  R.  1100,  V.  G.  K.;  see 
also  Wells  V.  Gibbs,  22  Beav.  204;  Miller 
V.  Piidden.  3  Jur.  N  S.  78,  V.  C.  K.  Such 
an  order  has  been  made,  on  the  applica- 
tion of  the  assignee  of  the  interest  of  the 
sole  next  of  kin  of  a  lunatic.  Re  Moore, 
1  M'N.  &  G.  103 ;  Re  Pigott,  3  M'N.  &  G. 
268. 

2  Miles  V.  Presland,  4  M.  &  C.  431; 
Hulkes  V.  Dav,  10  Sim.  41;  4  Jur.  1125; 
Whitfield  V.  Prickett,  13  Sim.  259;  Watts 
V.  Jefferves,  3  M'N.  &  G.  372;  15  Jur. 
783;  Weils  v.  Gibbs,  22  Beav.  204;  Lord 


Hastings  v.  Beavan,  10  W.  R.  206,  L.  JJ. ; 
Setou,  952-959;  and  ante,  p.  1040;  and  see 
Warburton  v.  Hill,  Kay,  470;  Re  Nowell, 
9  Jur.  N.  S.  512,  788;  11  W.  R.  658,  896, 
V.  C.  K. 

3  Robinson  v.  Wood,  5  Beav.  388 ;  Cour- 
toy  V.  'V^incent,  15  Beav.  486;  and  for  the 
order  in  the  latter  case,  see  Seton,  957, 
No.  8. 

*  A  Stop  Order  has,  however,  been  made 
to  restrain  the  payment  of  funds  to  be 
thereafter  paid  in,  to  a  particular  account. 
Re  Duke  of  Cleveland's  Harte  Estates, 
cited  Morgan,  489. 

5  Newton  v.  Askew,  11  Beav.  446;  12 
Jur.  531,  766;  Welleslej'  v.  Mornington, 
11  W.  R.  17,  V.  C.  K. 

6  Seton,  45.  Where,  however,  the  fund 
has  been  paid  into  Court  under  the  Legacy 
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The  petition  must  show  the  title  of  the  person,  the  payment  of  ^^hap.^^ 
whose  fund  is  intended  to  be  restrained  :  although  it  is  not  abso-  §  3. 

lutely  necessary  that  it  should  show  the  particular  share  of  the  ^"^^^  y    — ' 

fund  to  which  he  is  entitled ;  and  it  must  also  show  the  title  of  the  ^^^^^^  ^^ 

1  petition. 

assignee/  ^ 

The  Court  must  have  proof  of  these  facts,  whether  the  appli-  Evidence  in 
cation  be  made  by  petition,  or  summons.  The  title  of  the  assignor  ^"^PP°[o^n.^  *^ 
will  usually  appear  fi-om  the  proceedings  in  the  cause  :  where  this 
is  not  the  case,  the  facts  must  be  established  by  affidavit.^  The 
title  of  the  assignee  is  generally  proved  by  the  person  whose  fund 
is  to  be  affected  either  joining  in  the  application,  or  appearing  and 
admitting  the  fact :  when  this  is  not  the  case,  it  must,  in  the  case 
of  a  petition,  be  proved  in  the  regular  way.^  To  obviate  the  ex- 
pense of  strict  proof,  it  is  now  usual,  where  the  applicant  claims  as 
assignee,  for  the  assignment  to  give  him  the  power  to  use  the  name 
of  the  assignor  as  an  applicant. 

It  was  formerly  necessary,  upon  applications  for  Stop  Orders,  that  qjj  ^-^^^  ^^, 
the  petitioner  should  give  notice  to  all  the  persons  interested  in  ^i^*^"^™^^* ^^ 
the  fund  :  for,  as  there  was  no  provision  enabling  the  Court  to 
make  the  person  applying  pay  the  costs  consequent  upon  the  order, 
it  was  considered  unjust  that  a  person  should  obtain  an  order 
affecting  another  party's  fund,  in  his  absence ;  *  but  now,  where 
any  stocks,  funds,  shares,  securities,  or  moneys,  are  standing  in  the 
name  of  the  Accountant-General,  in  trust  in  or  to  the  general 
credit  of  any  cause  or  matter,  or  to  the  account  of  any  class  of 
persons,  and  an  order  is  made  to  prevent  the  transfer  or  payment 
of  such  stocks,  funds,  shares,  securities,  or  moneys,  or  any  part 
thereof,  without  notice  to  the  assignee  of  any  person  entitled  in 
expectancy  or  otherwise  to  any  share  or  portion  thereof,  the  person 
by  whom  any  such  order  is  obtained,  or  the  shares  affected  by  such 
order,  are  liable,  at  the  discretion  of  the   Court,  or  the  Judge  at 
Chambers,  as  the  case  may  be,  to  pay  any  costs,  charges,  an.d  ex- 
penses, which,  by  reason  of  any  such  order  having  been  obtained, 
are  occasioned  to  any  party  to  the  cause,  or  any  person  interested 
in  any  such  stocks  or  funds,  shares,  securities,  or  moneys.^     It  is 
not,  therefore,  necessary  for  any  person  presenting  a  petition,  or 
taking  out  a  summons,  for  any  such  order  as  aforesaid,  to  serve 
such  petition  or  summons  upon  the  parties  to  the  cause,  or  upon 

Duty  Act,  or  the  Trustee  Belief  Acts,  it  2  Qnarman  v.  Williams,  5  Beav.  133. 

seems  tlie   jurisdiction   at    Chambers    to  3  Wood  ».  Vincent,  ubl  sup.;  Winchel- 

malie  a  Stop  Order  afi'ecfmg  it  is  confined  sea  v.  Gnrretty,  1  Beav.  223.     For  form  of 

to  those  cases  where  there  is  jurisdiction  affidavit  in  support  of  application,  see  V  ol. 

to  deal  with  the  fund  itself,  under  Ord.  III. 

XXXV.  1  (2,  3).    For  form  of  summons,  *  Trezevant  v.  Fra=er,  3  Beav.  283;  4 

see  Vol.  III.  Jur.    982;     Day    v.    Croft,    4    Beav.   34; 

1  Wood  V.  Vincent.  4  Beav.  419.     For  Hulkes  v.  Day,  10  Sim.  41;  4  Jur.  1125. 

form  of  petition,  see  Vol.  III.  ^  Ord.  XXVI.  1. 
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General. 
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not  decide  the 
rights  of  the 
parties. 


Where  wife's 
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chose  in  action 
is  its  subject. 


Prioritj'  ac- 
quired by 
Stop  Order. 


Solicitor's 
lien  not  af- 
fected. 

Right  of  ap- 
plicant to 
costs  of  the 
order. 


the  persons  interested  in  the  parts  of  the  stocks,  funds,  shares, 
securities,  or  moneys,  not  sought  to  be  aiFected  by  any  such  order  ;  ^ 
and  the  applicant  must  pay  the  costs  of  such  other  parties,  if  they 
are  served  with  the  petition  or  summons.^  It  is,  however,  still 
necessary  to  serve  the  person  whose  interest  is  intended  to  be 
affected,  with  a  petition  which  is  presented  by  the  assignee  alone.^ 
The  order,  as  now  drawn  up  by  the  Registrars,  is  prefaced  by  a 
submission  on  the  part  of  the  assignee,  to  be  bound  by  the  twenty- 
sixth  of  the  consolidated  orders,  rule  one,  above  stated.* 

The  order,  when  duly  passed  and  entered,^  or  an  office  copy, 
must  be  left  at  the  Accountant-General's  office ;  and,  until  this 
has  been  done,  it  does  not  take  effect.  The  Accountant-General 
will,  however,  delay  parting  Avith  a  fund,  if  he  has  received  notice 
of  an  intended  aj^plication  for  a  Stop  Order.® 

A  Stop  Order  does  not  decide  any  thing  as  to  the  rights  of  the 
parties ;  it  is,  therefore,  in  general,  unnecessary  to  state  that  it  is. 
made  without  prejudice ;  "^  but  where  the  fund  has  been  paid  in 
under  the  Trustee  Relief  Act,  the  order  was  expressed  to  be  made 
without  prejudice  to  the '  trustees'  lien  for  the  costs.^  Where  a 
husband  and  wife  had,  previously  to  the  20  &  21  Vic.  c.  57,^  as- 
signed her  reversionary  chose  in  action,  the  operation  of  the  order 
was  limited  to  the  lifetime  of  the  husband.^" 

An  incumbrancer,  who  has  obtained  a  Stop  Order,  and  duly 
served  it  on  the  Accountant-General,  thereby  obtains  prioiity  over 
a  previous  incumbrancer  who  has  not  done  so  ;  -^^  but  this  priority 
only  extends  to  the  charge  in  respect  of  which  the  Stop  Order  was 
obtained.^^ 

A  solicitor's  lien,  on  a  fund  recovered  by  his  exertions,  has 
priority  over  a  Stoj^  Order  obtained  by  an  assignee  from  his  client.-^^ 

The  applicant  is  not,  in  general,  entitled  to  the  costs  of  the  Stop 
Order ;  but  they  may  be  given  him,  where  it  has  been  rendered 
necessary  by  the  conduct  of  the  parties ;  "  or  whei'e  his  assignment 
authorizes  him  to  apply  to  the  Court  for  it ;  but  they  should  be 
specially  mentioned  in  the  direction  for  taxation.^^ 


1  Ord.  XXVI.  2. 

2  Grazbiook  v.  Gillatt,  9  Beav.  612. 
8  Parsons  v.  Groome,  4  Beav.  521. 

4  See  Seton,  952,  No.  1. 
6  Ante,  p.  1008  et  seq.      For  forms  of 
orders,  see  Seton,  952,  953. 

6  Seton,  953. 

7  Lucas  V.  Peacock,  9  Beav.  177. 

8  Ee  Blunt,  10  W.  R.  379,  V.  C.  K. 

9  Ante,  p.  119. 

10  Moreau  v.  Polley,  1  De  G.  &  S.  143. 

11  Swayne  i'.  Swayne,  11  Beav.  463;  and 
see  Greening  v-  Beckford,  5  Sim.  195; 
Hulkes  V.  Dav,  10  Sim.  41;  4  .lur.  1125; 
Warbuiton  y.'Hiil,  Kay,  470 ;  Elder  v.  Mac- 
lean, 3  Jur.  N.  S.  283 ;  5  W.  R.  447  ;  V.  C. 
K. ;  Livesey  V.  Harding,  23  Beav. 141 ;  Bart- 


lett  V.  Bartlett,  1  De  G.  &  J.  127 ;  3  Jur. 
N.  S.  705;  Day  v.  Day,  1  De  G.  &  J.  144; 
3  Jur.  N.  S.  782;  Thompson  v.  Tompkins, 
2  Dr.  &  Sm.  8 ;  Thomas  v.  Cross,  2  Dr.  & 
Sm.  423;  11  Jur.  N.  S.  384,  385;  but  see 
Grainge  v.  Warner,  13  W.  R.  833,  V. 
C.  S. 

12  Macleod  v.  Buchanan,  33  Beav.  234; 
9  .lur.  N.  S.  1266;  10  Jur.  N.  S.  223;  12 
W.  R.  514;  L.  JJ. 

13  Ilaj'mes  v.  Cooper,  33  Beav.  431;  10 
Jur.  N.  S.  303. 

14  Grimsbv  v.  Webster,  8  W.  R.  725,  V. 
C  K. ;  Hoole  v.  Roberts.  12  Jur.  108,  V. 
C.  E. 

15  Witddilove  v.  Taylor,  6  Hare,  307; 
Morgan  &  Davey,  47. 
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The  fund  to  which  the  Stop  Order  applies  will  not  be  paid  out, 
or  otherwise  dealt  with,  until  it  is  either  directly  discharged,  or 
some  order  is  made  expressly  directing  the  fund  to  be  dealt  with, 
notwithstanding  the  Stop  Order,  A  person  who  has  obtained  a 
Stop  Order  must,  therefore,  be  served  with  notice  of  any  applica- 
tion to  deal  with  the  fund ;  and  at  the  hearing  of  the  application 
the  Com-t  will  either  discharge  the  Stop  Order,^  or  direct  payment 
to  the  person  who  has  obtained  it,  according  to  what  appear  to  be 
the  rights  of  the  parties  ;  or,  if  the  rights  of  the  parties  cannot  then 
be  satisfactorily  ascertained,  it  will  direct  the  fund  to  be  retained 
in  Court  for  a  limited  time,  to  give  the  claimant  an  opportunity  of 
taking  the  necessary  steps  for  asserting  his  claim.^ 

Where  the  person  who  has  obtained  a  Stop  Order  afterwards 
assigns  his  interest  in  the  fund  aifected  thereby,  the  assignee  may 
obtain  a  Stop  Order  in  his  favor  on  petition,  or,  by  consent,  on 
summons,  supported  by  production  of  the  former  Stop  Order,  and 
an  affidavit  of  his  title.  The  order,  in  such  case,  either  directs 
that  the  fund  be  not  dealt  with  Avithout  notice  to  the  assignee, 
instead  of  the  person  named  in  the  former  order ;  ^  or  else,  that 
the  assignee  be  substituted,  as  the  person  to  whom  such  notice  is 
to  be  given.* 

An  order  may  be  obtained  to  stay  the  delivery  out,  without 
notice  to  the  apjjlicant,  of  documents  deposited  with  the  Kecord 
and  Writ  Clerk,^  or  the  Accountant-General.® 

A  Stop  Order  will  be  discharged  with  costs,  if  it  has  been  ir- 
regularly obtained.'^ 


1  By  consent,  an  order  to  discharge  the 
Stop  Order  may  be  obtained  on  summons 
at  Chambers.  For  form  of  order,  see 
Seton,  953,  No.  6;  and  for  form  of  sum- 
mons, see  Vol.  111. 

2  Bethune  v.  Kennedy,  3  Beav.  462; 
Feistel  V.  King's  College,  Cambridge,  11 
Beav.  254;  and  see  Wastell  v.  l^eslie,  15 
Sim.  453,  n.;  Thoriidike  v.  Hunt,  3  De  G. 
&  J.  563;  5  Jur.  N.  S.  879. 

3  Robertson  v.  Winch,  M.  R.  in  Cham- 


bers, 25  Feb.,  1861,  Reg.  Lib.  B.  382.  The 
statement  of  this  order  in  Seton,  957,  No. 
10,  diflers  from  Reg.  Lib. 

4  Tench  v.  Cheese,  M.  R.,  in  Chambers, 
26  Jan.,  1865,  Reg.  Lib.  B.  232.  For 
forms  of  petition  and  summons,  see  VoL 

in. 

5  Lang  V.  Griffith,  cited  Seton,  957. 

6  Williams  v.  Symonds,  9  Beav.  523. 

7  Re  Newell,  9  Jur.  N.  S.  788;  11  W. 
R.  896,  V.  C.  K. 
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THE  WRIT  OF  NE  EXEAT  REGNO. 


Section  I.  —  When  issicedJ^ 


Nature  of  the 
writ. 


Only  issued 
upon  equita- 
ble demands. 


A  Ne  exeat  Regno  is  a  writ  which  issues  to  restrain  a  person 
from  going  out  of  tlie  kingdom,  without  the  Queen's  license  or  the 
leave  of  this  Court.  It  is  a  high  prerogative  w^rit :  which  was 
originally  applicable  to  purposes  of  State  only,  but  was  afterwards 
extended  to  private  transactions.^ 

A  ne  exeat  regno  issues,  only,  where  the  claim  upon  the  party 
going  abroad  is  equitable  ;  and  it  will  be  refused  upon  a  mere  de- 
mand at  Law  for  money  :  for  there,  it  is  said,  "  the  defendant  may 
be  arrested,  and  obliged  to  give  bail :  who  will  be  liable,  unless 


1  For  the  history  and  uses  of  this  wTit, 
see  2  Story  Eq.  Jur.  §§  1465-1475.  For 
fonii  of  order  for  writ  to  issue,  see  2  Seton 
Dec.  (3dEng.  ed.)959. 

2  For  cases  showing  under  what  circum- 
stances this  writ  will  be  granted  in  different 
States,  see  1  Smith  Ch.  Pr.  (2d  Am.  ed.) 
577,  note  (a).  Virginia:  Rhodes  v.  Cou- 
sins, 6  Rand.  188.  Alabama:  Lucas  v. 
Hickman,  2  Stew.  11.  North  Carolina: 
Edwards  v.  Massey,  1  Hawks,  359.  South 
Carolina:  Nickson  v.  Richardson,  4 Desaus. 
108;  DeCarriere  v.  DeCalonne,  4  Sumner's 
Vesey,  478,  note  (re),  by  Mr.  Sumner,  and 
for  the  English  cases  see  Mr.  Hovenden's 
note,  ih.  592.  New  York:  The  writ  of  ne, 
exeat  is  not  abolished  by  the  New  York 
Code  of  Procedure  as  a  provisional  remedy. 
Forrest  ■;;.  Forrest,  10  Barb.  S.  C.  46.  Nor 
is  the  power  of  the  Supreme  Court  to  issue 
the  wTit  impaired  or  defeated  by  the  pro- 
visions of  the  Code.  Bushuell  v.  Bushnell, 
15  Barb.  399. 

3  £x  parte  Brunker,  3  P.  Wms.  313; 
Anon.,  1  Atk.  521;  Jackson  v.  Petrie,  10 
Ves.  164 ;  Beames  on  Ne  exeat,  19 ;  Prac. 
Reg.  289.  This  writ  has  now  become  an 
ordinary  process  of  Courts  of  Equity ;  and 
it  is  as  much  a  writ  of  right  as  any  other 
process  used  in  the  administration  of  justice. 
It  must  be  granted  when  a  proi^er  case  is 
presented.  Gleason  i'.  Bisbv,  1  Clarke,  551 ; 
Gibert  v.  Colt,  1  Hopk.  499;  Mitchell  v. 
Bunch,  2  Paige,  606 ;  Porter  v.  Spencer,  2 


John.  Ch.  169 ;  Rice  v.  Hale,  5  Cush.  242. 
It  is  resorted  to  merely  for  the  purpose 
of  obtaining  equitable  bail;  Mitchell  v. 
Bunch,  ubi  supra.  Whenever  the  defend- 
ant intends  leaving  the  State,  the  plaintiff, 
upon  producing  evidence  of  such  intention, 
and  of  his  equitable  claims  against  the 
defendant,  has  a  right  to  this  equitable 
bail.  Jbid.  The  only  proper  use  of  this 
writ  is  to  detain  the  person  of  the  defendant 
to  respond  to  the  decree  of  the  Court ;  and 
when  the  cause  of  action  is  such,  that 
the  person  of  the  defendant  cannot  be 
touched  under  the  decree  either  by  execu- 
tion or  attachment,  the  writ  will  not  issue. 
Gleason  v.  Bisby,  1  Clarke,  551;  see  John- 
son V.  Clendeni'n,  5  Gill  &  John.  463.  In 
Rice  V.  Hale,  5  Cush.  244,  Shaw  C.  J. 
said,  "  It  is  a  mistake  to  suppose,  that  to 
obtain  security  of  the  debt  is  the  only  rea- 
son why  the  writ  should  issue.  It  cannot 
issue  unless  a  debt  is  due,  but  having  is- 
sued, the  defendant  will  be  held  to  complj' 
with  the  decree  of  the  Court  and  the  jus- 
tice of  the  ca--.e.  Johnson  v.  Clendenin,  5 
Gill  &  J.  463;  2  Stoiy  Eq.  Jur.  §  1473; 
Atkinson  v.  Leonard,  3  Bro.  C.  C.  218. 
He  may  thus  be  compelled  to  make  a  con- 
fession, to  execute  releases  and  discharges, 
and  to  do  many  things  in  the  progress  of 
the  cause,  from  the  benefit  of  which  the 
plaintiffs  will  be  debaiTed  if  he  is  dis- 
charged on  this"  (the  poor  debtor's) 
"oath." 


WHEN   ISSUED. 
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they  surrender  him  ;  and  he  may  be  as  easily  taken  by  that  process 
as  on  a  ne  exeat  regnoP ' 

It  is  not,  hoAvever,  the  mere  circumstance,  that  the  defendant 
may  be  an-ested  and  held  to  bail  at  Law,  which  induces  the  Court 
to  refuse  a  ne  exeat  regno  for  a  legal  demand.  It  will  not  even 
grant  it  in  cases  where  the  defendant  is  not  liable  to  arrest.'-^ 

The  Court  will  issue  the  writ  wherever  one  party  has  a  claim 
against  another,  which  he  can  only  enforce  in  a  Court  of  Equity. 
Therefore,  where  a  man  had  executed  a  bond  to  the  trustees  of  his 
marriage  settlement,  a  party,  beneficially  interested  in  the  money 
secured  by  it,  was  allowed  to  have  a  ne  exeat  regno  against  the 
obligor.^  It  is,  however,  to  be  observed,  that,  in  a  case  where  a 
bill  was  filed  by  a  residuary  legatee  against  the  executor  and  a 
debtor  to  the  estate,  stating  that,  by  collusion  between  them,  the 
debt  was  suffered  to  remain  unpaid,  and  that  the  debtor  was  about 
to  leave  the  country.  Lord  Eldon  refused  tlie  application  for  a  ne 
exeat  regno  :  saying,  he  did  not  know  any  instance  where  it  had 
been  done.*  It  is  to  be  recollected,  that  the  foundation  of  the 
equity  in  this  case  was  the  collusion,  alleged  in  the  bill,  between 
the  executor  and  the  debtor :  his  Lordship's  decision,  therefore, 
was  probably  governed  by  the  principle  laid  down  by  him  in  a 
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Not  issued 
against  a  per- 
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Nature  of 
equitable  de- 
mand upon 
■which  issued. 


1  Per  Lord  Hardwicke,  in  Peanie  v. 
Lisle,  Amb.  75;  see  also  Brockerf.  Hamil- 
ton, 1  Dick.  154;  Greames  v.  Stritho,  2 
Dick.  4G9;  Ex  parte  Duncombe,  ib.  503; 
Crosley  v.  Jlarriot,  ib.  009 ;  Ex  2}arte 
Brunker,  vbi  sup. ;  Anon.,  2  Atk.  210;  S. 
C.  nam.  King  v.  Smith,  1  Dick.  82;  Anon., 

1  Bro.  C.  C.  376 ;  Atkinson  v.  Leonard,  3 
Bro.  C.  C.  218;  and  see  1  &  2  Vic.  c.  110; 
Chitty's  Arch.  7.50  et  seq.  ;  and  Abscond- 
ing Debtor's  Arrest  Act,  1851  (14  &  15  Vic. 
c.  52);  Chitty's  Arch.  880  et  seq.;  Mac- 
Donough  V.  Gaynor,  3  C.  E.  Green  (N  .J.) 
249;  2  Story  Eq.  Jur.  §  1740  el  seq.  ;  Sey- 
mour V.  Hazard,  1  John.  Ch.  1 ;  Smedburg 
V.  Mark,  6  John.  Ch.  138;  Porter  v.  Spen- 
cer, 2  John.'Ch.  169,  170;  Mitchell  v. 
Bunch,  2  Paige,  606;  Brown  v.  Haff,  5 
Paige,  235;  iJe  Kivafinoli  v.  Corsetti,  4 
Paige,  264;  Nixon  v.  Kichardson,  4  De- 
saus.  108;  Cox  v.  Scott,  5  Harr.  &  J.  384; 
Palmer  v.  \&n  Doren,  2  Edw.  Ch.  425; 
Gleasonr.  Bisby,  1  Clarke,  551;  Rhodes  v. 
Cousins,  6  Rand.  188;  Lucas  v.  Hickman, 

2  Stew.  11 ;  Rice  v.  Hale,  5  Cush.  241.  In 
North  Carolina,  the  rule  of  granting  a  ne 
exent  only  in  cases  of  equitable  demands, 
applies  where  money,  not  property,  is  the 
subject  in  controversy.  Edwards  v.  Mas- 
sey,  1  Hawks,  352.  The  exceptions  to  this 
rule,-  that  this  writ  lies  only  in  cases  of 
equitable  demands,  as  stated  by  Mr.  Jus- 
tice Story,  are, — 1st,  alimony;  2d,  cases 
of  account:  2  Story  Eq.  Jur.  §§  1471-147-3; 
see    Atkinson  v.  Leonard,  3  Bro.   C.    C. 
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(Perkins's  ed.)  223,  note  {a).  In  these 
two  cases,  Courts  of  Law  and  of  Equity 
have  concurrent  jurisdiction.  Atkinson  v. 
Leonard,  vbi  supra. ;  Rhodes  v.  Cousins,  6 
Rand.  188;  Mitchell  v.  Bunch,  2  Paige, 
606 ;  Nixon  v.  Richardson,  4  Desaus.  108. 
The  act  to  abolish  imprisonment  for  debt 
in  New  York  has  not  deprived  the  Court 
of  Chancery  of  the  power  to  issue  a  writ  of 
7ie  exeat,  in  cases  of  equitable  cognizance, 
where  such  writ  woulcl  have  been  allowed 
previous  to  the  passage  of  that  act.  Brown 
V.  Haff,  5  Paige,  235;  see  Ashworth  v. 
Wrigley,  1  Paige,  301.  As  to  the  demands 
on  which  this  writ  is  granted,  see  DeCar- 
riere  v.  DeCalonne,  4  Sumner's  Ves.  577, 
592,  Jlr.  Hovenden's  notes;  Atkinson  v. 
Leonard,  3  Bro.  C.  C.  (Perkins's  ed.)  218- 
224,  notes;  Russell  v.  Ashbj',  5  Sumner's 
Ves.  98,  note  (a).  In  New  York,  a  writ 
of  ne  exeat  may  be  gi'anted  prior  to  any 
decree  in  a  case  of  alimony.  Denton  v. 
Denton,  1  John.  Ch.  354,  441.  So  in  New 
Jersey.  Yule  v.  Yule,  2  Stockt.  Ch.  (N.  J.) 
138. 

2  Gardner  v. ,  15  Ves.  444. 

3  Leake  v.  Leake,  1  J.  &  W.  605;  and 
see  Grant  v.  Grant,  3  Russ.  598. 

4  Greaves  v.  Griffith,  1  J.  &  W.  646. 
To  sustain  this  writ  sufficient  equity  must 
appear  on  the  face  of  the  bill;  mere  appre- 
hension that  the  defendant  will  misapply 
funds  in  his  hands,  or  abuse  his  trust,  is 
not  sufficient.  Woodward  v.  SchatrcU,  3 
John.  Ch.  412. 
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case,  mentioned  by  Mr.  Beames,^  in  which  the  plaintiif  filed  his  bill 
on  the  ground  of  fraud,  stating  a  large  balance  to  be  due  to  hira 
from  the  defendant ;  and  Lord  Eldon  refused  the  writ. 

The  Court  has  also  refused  to  grant  the  writ,  to  assist  process  of 
contempt  by  which  payment  of  costs  is  enforced :  ^  although  it 
has  been  granted  for  that  purpose  in  Ireland.^  It  seems,  however, 
that  where,  upon  the  taxation  of  a  solicitor's  bill,  he  appears  to 
have  been  overj^aid,  the  Court  will  grant  a  ne  exeat  to  prevent  his 
going  abroad,  without  requiring  a  bill  to  be  previously  filed.* 

Altliough  the  Court  will  not  grant  a  ne  exeat  regno  where  the 
demand  is  at  Law,  it  will  not  refuse  it  merely  because  the  plaintiff 
might  have  relief  at  Law,  if  the  case  be  one  in  which  the  Court  of 
Chancery  has  a  concurrent  jurisdiction  :  ^  as  in  the  case  of  a  suit 
for  an  account.®  So,  also,  the  Court  will  grant  the  writ  upon  a  bill 
to  recover  the  amount  due  upon  a  bond  which  has  been  lost ;  al- 
though, by  the  present  practice  of  the  Courts  of  Law,  a  plaintiff 
may  now  declare  upon  a  lost  bond,  which  he  could  not  do  formerly  : 
for  the  Court  of  Chancery  does  not  consider  that  the  circumstance 
of  a  Court  of  Common  Law  having,  by  an  extension  of  its  rules, 
acquired  a  concurrent  jurisdiction,  is  suflicient  to  defeat  the  juris- 
diction in  Equity.' 

The  same  principle  will  also  extend  to  cases  of  specific  per- 
formance ;  for  although,  in  such  cases,  the  vendor  may  have  a  right 
to  proceed  at  Law  for  the  recovery  of  his  purchase-money,  yet,  as 
Equity  has  a  concurrent  jurisdiction  in  such  matters,  a  ne  exeat 
will  be  issued  to  restrain  the  purchaser  from  going  abroad  till  he 
has  given  security  for  the  amount  of  his  purchase-money.^  There 
appears  to  have  been  some  doubt  whether,  in  cases  of  this  descrij)- 
tion,  the  Court  will  grant  the  writ  before  there  has  been  some 
decree  establishing  the  plaintifl"\s  right  to  specific  performance  ; 
and  it  seems  that  the  writ  should  jiot  be  granted,  unless  the  Court 
can  make  it  out  to  be  quite  clear  that  there  must  be  specific  per- 
formance.® 

The  writ  will  be  granted,  although  the  defendant  has  other  prop- 


1  Beames   on   Ne  exeat,  52;    see    also 
Jackson  v.  Petrie,  10  Ves.  164. 
■■^  Goodman  v.  Sayers,  5  Mad.  471.' 

3  Steward  v.  Steward,  1  Ball  &  B.  73. 

4  Loyd  f.  Cardy,  Prec.  in  Ch.  171;  but 
see  Ax  parte  Brunker,  3  P.  Wms.  312. 

5  MacDonough  v.  Gaynor,  3  G.  E. 
Green  (N.  J.),  249;  Lucas  v.  Hickman,  2 
Stew.  11. 

6  .Jones  V.  Alephsin,  16  Ves.  470;  and  see 
Jones  I'.  Sampson,  8  Ves.  593;  Uussell  y. 
Asby,  5  Ves.  96;  Amsinck  v.  Barklaj-,  8 
Ves.  597;  Hannay  «.  M'Entire,  11  Ves.  55; 
Howden  v.  Rogers,  1  V.  &  B.  129;  Dick 
r.  Swinton,  ib.  371;  JMacDonough  v.  Gay- 
nor, 3  C.  E.  (ireen  (N.  J.),  249;  2  Story 
Eq.  Jur.  §§  1471,  1472;  Atkinson  v.  Leon- 


ard, 3  Bro.  C.  C.  (Perkins's  ed.)  223,  note 
{a);  lihodes  V.  Cousins.  6  Rand.  188; 
Mitchell  V.  Bunch,  2  Paige,  606;  Nixon 
V.  Kichardson,  4  Desaus.  108. 

7  Atkinson  v.  Leonard,  3  Bro.  C.  C  218, 
224. 

s  Boehm  v.  Wood,  T.  &  R.  332,  336, 
346 ;  see  also  Eaynes  v.  Wyse,  2  Mer.  472 ; 
and  Goodwin  v.  Clarke,  2  Lick.  497 ;  which, 
however,  appears  not  to  have  been  rightly 
decided,    bee  T.  &  R.  345. 

y  Morris  i\  M'Neil,  2  Kuss.  604;  and  see 
Goodwin  v.  Clarke,  2  Lick.  497 ;  Raynes  v. 
Wise,  2  Mer.  472;  Boehm  v.  Wood,  T.  & 
R.  345;  Gibbs  v.  Meraud,  2  Edw.  Ch.  482; 
Cowdin  V.  Cram,  3  Edw.  Ch.  "231;  De  Riva- 
tinoli  V.  Corsetti,  4  Paige,  264. 
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erty  than  that  which  is  the  subject  of  the  suit ;  and  it  does  not        ohap. 

make  any  difference  that,  in  such  a  case,  the  vendor  has  in  Equity  XXXVIII. 

a  lien  upon  the  property  sold  for  the  amount  of  his  piirehase-money,  < -y--^— ' 

which  he  may  enforce  by  selling  the  property  ;  and  it  seems  that",  or  vendor  lias 

even  where  the  defendant  has  a  claim  for  an  abatement  out  of  the  tiie^^property 

purchase-money,  which  however  has  not  been  ascertained,  the  writ  *'^'^' 

will  be  granted  for  the  whole.^  Ts'w.mkd  S 

An  attempt  has  been  made  to  extend  the  principle,  that,  in  the  an  abate- 

case  of  a  suit  for  the  specific  performance  of  an  agreement,  the  ^^  .        *  j 

^  .,,  ,  .  &  '  Not  granted, 

Court  will  grant  the  writ,  to  a  suit  for  the  specific  perfoi'mance  of  where  plain 
a  covenant  to  indemnify ;  but  the  Court  was  of  opinion  that  the  doubtful"'^^ 
right  of  a  party,  entitled,  by  agreement,  to  satisfliction  by  way  of 
damages  for  the  non-performance  of  the  agreement,  to  come  into 
Equity  to  enforce  that  satisfaction,  was  extremely  doubtful ;  and 
held  that,  although,  where  the  equity  is  clear,  but  the  facts  are  in 
dispute,  the  writ  may  be  sustained,^  yet,  that  where  the  equity  is 
matter  of  grave  doubt,  the  plaintiff",  however  specific  his  allegation 
may  be,  cannot,  generally  speaking,  have  the  writ.^ 

But,  although  the   Court  of  Chancery  will  grant  this  writ  in   ^^^  after  de 
cases  where  the  Court  has  concurrent  jurisdiction  with  the  Courts  fendant  has 
of  Law,  it  will  not  permit  the  defendant  to  be  harassed  by  a  7ie  bail  at  Law 
exeat  regno,  where  he  has  already  been  held  to  bail  in  a  Court  of  ^?^  the  same 
Law  for  the  same  demand ;  and  if,  under  such  circumstances,  the 
writ  has  been   issued,  it  will  be  discharged.      Therefore,  where 
the  defendant  had  entered  into  a  contract  with  the  plaintifi*for  the 
purchase  of  an  estate,  and  the  plaintiff  had  arrested  him  at  Law 
and  held  him  to  bail  for  the  amount  of  the  purchase-money,  which 
bail  was  afterwards  discharged  in  consequence  of  the  plaintiff  hav- 
ing discontinued  the  suit,  a  writ  of  7ie  exeat  regno,  subsequently 
obtained  by  the  same  plaintiff  upon  a  bill  to  enforce  the  same  con- 
tract, was  discharged.^     So,  also,  where  a  defendant  had  been  held 
to  bail  at  Law,  in  an  action  commenced  against  him  by  the  plain- 
tiff, for  the  balance  of  an  account,  and  it  was  afterwards  found 
more  convenient  to  proceed  in  Equity,  whereupon  the  defendant 
was  discharged  from  his  arrest  at  Law,  and  a  ne  exeat  was  issued 
against  him  by  the  Court  of  Chancery,  Lord  Eldon  discharged  the 
writ.^ 

A  writ  of  we  exea,t  may,  however,  be  granted  against  a  defendant   Secus,  for 

who  has  been  arrested  at  Law,  if  his  arrest  has   taken  place  in   another  de- 

^  mand. 

respect  of  another  demand.^ 

1  Boehm  v.  Wood,  T.  &  R.  338 ;  and  see  3  Jenkins  v.  Parkinson,  2  M.  &  K.  5. 
Goodwin  v.  Clarke,  ubl  sup.  4  Kaynes  v.  Wyse,  ubi  svp. 

2  In  Hampton  v.  Pool,  28  Geo.  514,  it  5  Anisinck  v.  Barklay,  8  Vcs.  594. 

was  held,  that  a  person,  holding  a  cove-  <>  Howkins  r.  Ilowkins,   1  Dr.  &   Sm. 

nant  of  warranty,  pending  a  suit  against       75;  G  Jur.  N.  S.  490. 
him  for  the  premises,  may  have  a  ne  exeat 
against  his  warrantor. 
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THE   WRIT    OF   NE   EXEAT   REGNO. 


Chap. 
XXXV  III. 

§  1- 


D  'mand  must 
be  pecuniary; 

and  must  be 
actually  due; 


though  sub- 
ject to  be  di- 
vested. 
^Vhere  debt, 
though  cer- 
tain, is  pay- 
able infuluro. 


Plaintiff  must 
show  proper 
amount,  to  bt 
marked  on 
writ. 


In  order  to  authorize  the  issue  of  a  ne  exeat  regno,  the  demand 
must  not  only  be  equitable,  but  it  must  be  a  pecuniary  demand,-'  there- 
fore the  Court  has  refused  to  grant  the  writ,  upon  a  bill  to  enforce 
an  agreement  by  which  the  defendant  had  undertaken  to  give  the 
plaintiif  a  bill  of  exchange  as  a  security  for  a  demand.'^ 

And  the  demand  must  not  only  be  pecuniary,  but  it  must  be 
actually  due.^  The  writ  will  not  be  issued  in  respect  of  a  claim 
which  is  merely  contingent :  therefore,  where  it  was  nothing  more 
than  the  demand  of  a  wife  against  her  husband,  by  virtue  of  a  mar- 
riage agreement,  in  case  she  survived  him.  Lord  Hardwicke  refused 
the  application :  as  the  contingency  was  one  which  might  never 
happen.*  The  writ  may,  however,  be  issued  in  respect  of  an  interest 
which  is  vested,  although  subject  to  be  divested.^  Where  the 
debt's  becoming  due  does  not  dejjend  upon  a  contingency,  but  is 
certain,  yet,  if  it  is  payable  hi  futuro,  the  writ  cannot  be  granted ; 
and,  therefore,  a  ne  exeat  to  restrain  the  defendant  from  going 
abroad,  for  the  puqjose  of  evading  the  payment  of  a  sum  of  money 
which  he  had  been  ordered  to  pay  into  a  banking  house,  as  the 
condition  of  the  Court's  granting  an  injunction,  was  refused :  be- 
cause the  time  when  the  party  was  bound  by  the  order  to  pay  the 
money,  namely,  a  month  from  the  date  of  the  order,  had  not  arrived.^ 
It  Avould  seem,  however,  that  if,  between  the  date  of  an  order  for 
an  injunction  and  the  payment  of  the  money  into  Court  at  a  future 
time,  there  is  a  substantial  threat  that  the  party,  who  ought  to  pay, 
will  go  abroad,  the  j^ractice  of  the  Coiart  is  to  order  him  to  pay  the 
money  histanter,  or  to  dissolve  the  injunction.'^ 

To  entitle  the  plaintiff  to  the  writ,  he  must  be  in  a  situation  either 
to  swear  positively  that  so  much  is  actually  due,^  or  in  some  other 
manner  to  point  out  to  the  Court  the  sum  to  be  marked  on  the 
writ.^  The  only  exception  to  the  rule,  which  requires  that  the 
plaintiff  should  be  in  a  situation  to  swear  positively  that  a  certain 


.1  See  Gibbs  v.  Meraud,  2  Edw.  Ch.  482; 
Cowdin  V.  Cram,  3  Edw.  Ch.  231 ;  De  Ki- 
vafinoli  v.  Corsetti,  4  Paige,  264. 

2  Biaydes  v.  Calvert,  2  J.  &  W.  211. 

3  Whitehouse  v.  Partridge,  3  Swanst. 
365,  377.  The  debt,  for  which  this  ^vrit 
will  be  issued,  must  be  certain  in  its  nature, 
and  actually  pa3'able  and  not  contingent. 
2  Story  Eq.  J  ur.  §  1474 ;  Sherman  v.  Sher- 
man, 3  Bro.  C.  C.  (Perkins's  ed.)  370, 
notes.  It  will  not  lie  therefore,  where  the 
demand  is  of  a  general  unliquidated  na- 
ture, or  is  in  the  nature  of  damages.  2 
Story  Eq.  .Jur.  §1474;  Gibbs  ti.  Meraud,  2 
Edw.  Ch.  482.  There  must  be  a  debt  exist- 
ing at  the  time  and  so  far  mature,  that 
present  payment  or  performance  can  right- 
fully be  demanded.  Gleason  v.  Bisby,  1 
Clarke,  551;  Khodes  v.  Cousins,  6  Hand. 
188;  Cox  V.  Scott,  5  Harr.  &  J.  384; 
De  Rivafinoli  v.  Corsetti,  4  Paige,  264; 


Seymour  v.  Hazard,  1  John.  Ch.  1 ;  Brown 
V.  Haff,  5  Paige,  235 ;  2  Story  Eq.  Jur. 
§  1474;  Porter  v.  Spencer,  2  John.  Ch.  169. 
If  a  party  against  whom  a  final  decree  is 
made,  intends  to  remove  beyond  the  juris- 
diction of  the  Court  before  the  decree  can 
be  enforced  by  execution,  a  ne  exeat  will 
be  granted.  Dunham  v.  Jackson,  1  Paige, 
629. 

4  Anon.,  1  Atk.  521. 

5  Howkins  v.  Howkins,  uhi  sup. 

6  Whitehouse  v.  Partridge,  ubi  sup. ;  and 
see  Cock  v.  Ravie,  6  Ves.  283 ;  Dawson  v. 
Dawson,  7  Ves.  173 ;  HafFey  v.  Haffey,  14 
Ves.  261. 

"!  Whitehouse  v.  Partridge,  ubi  sup. 

8  Rico  V.  Gualtier,  3  Atk.  501;  Anon., 
1  Bro.  C.  C.  376;  Sherman  v.  Sherman,  3 
Bro.  C.  C.  370;  see  also  Butler  «.  Butler, 
cited  in  Beames  on  Ne  exeal,  52. 

9  Boehm  v.  Wood,  T.  &  R.  332. 


WHEN    ISSUED. 


1703 


sum  of  money  is  due,  is  in  the  ease  of  a  suit  for  an  account :  in 
which  it  will  be  sufficient,  if  the  plaintiff  can  swear  that,  according 
to  the  best  of  his  belief,  any  particular  sum,  at  the  least,  would  be 
found  justly  due  to  liini  upon  a  balance,  if  the  account  was  taken;  ^ 
but  the  writ  will  not  be  issued  if  the  account  is  contested ;  nor 
unless  it  appears,  on  the  defendant's  own  showing,  that  something 
is  due  from  him.^ 

This  writ  was  originally  applied  only  to  persons  domiciled  in  this 
country ;  but  for  a  long  course  of  years  it  has  been  settled,  that,  if 
a  man  living  in  Scotland,^  or  Ireland,*  or  in  our  colonies,  or  in  other 
parts  of  our  dominions,^  or  abroad,^  comes  here,  the  writ  of  ne  exeat 
regno  may  issue  against  him :  although  he  comes  here  for  a  par- 
ticular purpose  only,  and  intends  to  return  immediatelyJ 

Upon  this  principle,  the  writ  has  been  issued  at  the  instance  of 
an  inhabitant  of  one  West  India  Colony  against  an  inhabitant  of 
another,  who  was  only  here  for  a  casual  purpose.^  It  was  formerly 
thought,  that,  Avhere  the  debt  was  contracted  abroad,  and  might 
have  been  recovered  in  the  Courts  there,  the  writ  should  not  be 
issued.^  It  is,  however,  now  settled,  that  a  writ  of  ne  exeat  may 
issue  against  any  defendant  whose  residence  is  out  of  England,  in 
respect  of  a  debt  contracted  abroad  and  recoverable  there.^" 

It  seems  also,  that  the  writ  will  be  granted  where  the  plaintiff  is 
an  Englishman,  and  the  defendant  a  foreigner ; "  but  whether  it 


Chap. 
XXXVIII. 

§1- 


Will  be 
granted 
where  de- 
fendant's 
domicile  i.i 
out  of  Eng- 
land; 


although  the 
demand 
might  be  en- 
forced there. 


1  Rico  V.  Gualtier,  and  Butler  v.  Butler, 
iibi  Slip.  ;  Jackson  v.  Petrie,  10  Ves.  164; 
but  see  Whitehead  v .  Bennett,  10  Jur.  3, 
V.  C.  E.  The  plaintiff,  even  in  a  matter 
of  account,  must  swear  positively  to  a  debt 
or  balance  due  to  him,  but  he  need  swear 
only  according  to  his  belief  as  to  the 
amount.  Thorne  v.  Halsey,  7  .John  Ch. 
183 ;  see  Genioe  v.  Boccaline,  2  Wash.  C. 
C.  130;  Gibert  V.  Colt,  1  Hopk.600;  Den- 
ton V.  Denton,  1  John.  Ch.  441 ;  MacDon- 
ough  V.  Gaynor,  3  C.  E.  Green  (N.  J.), 
249.  If  the  plaintiff  swears  that  so  much 
is  due  upon  an  account,  without  entering 
into  any  explanation,  that  is  sufficient; 
but  if  he  swears  that  so  much  is  due, 
and  then  explains  how  it  arises,  and,  in 
making  out  the  account,  it  appears  that 
such  sum  is  not  due  he  cannot  have 
the  writ.  Flack  v.  Holme,  1  J.  &  W. 
407,  408. 

Ill  Rice  V.  Hale,  5  Gush.  241,  Shaw  C.  J. 
said :  "  We  think  the  writ  is  not  grantable, 
when  the  account  is  open  and  unliquidated, 
although  the  plaintiff  states  in  his  affidavit 
that  a  certain  sum  is  due.  Such  an  allega- 
tion, although  in  terms  the  statement  of  a 
fact,  that  is,  of  the  defendant's  actual  in- 
debtedness, must  nevertheless  be  qualified 
by  the  subject-matter  to  which  it  relates; 
and  where  it  relates  to  a  long  unliquidated 
account,  or  to  facts  which  are  future  and 
contingent,  it  can  amount  to  nothing  more 
than  a  strong  declaration  of  a  confident 


expectation  or  belief,  and  is  not  a  sufficient 
ground  for  issuing  the  writ,  unless  it  is  ac- 
companied and  supported  by  proper  ac- 
counts or  documents." 

2  Thompson  v.  Smith,  11  Jur.  N.  S.  276 ; 
13  W.  R.  422,  JI.  R. 

3  Mackintosh  v.  Ogilvie,  1  Dick.  119; 
Done's  Case,  1  P.  Wms.  263. 

4  Howden  v.  Rogers,  1  V.  &  B.  129 ; 
but  see  Bernal  v.  The  jNIarquis  of  Donegal, 
11  Ves.  43,  where  it  was  refused  on  the 
ground  of  parliamentary  privilege;  the  de- 
fendant being  a  representative  in  Parlia- 
ment of  an  Irish  borough. 

5  Per  Lord  Eldon,  in  Flack  v.  Holm,  1 
J.  &  W.  405,  415. 

6  Howkinsv.  Howkins,  1  Dr.  &  Sm.  78; 
6  Jur.  N.  S.  490;  Anon.,  4  De  G.  &  S. 
547. 

"!  It  is  not  necessarj'  that  the  defendant 
should  be  actually  in  the  State  when  a 
writ  of  ne  exeni  is  applied  for.  Parker  v. 
Parker,  1  Beaslev  (N.  J.),  105. 

8  Atkinson  v.  Leonard,  3  Bro.  C.  C.218. 

9  Robertson  v.  Wilkie,  Amb.  177;  2 
Dick.  786;  see  also  Pearne  v.  Lisle,  Amb. 
76. 

t"  Howden  v.  Rogers,  ubi  sup. ;  but  see 
Vanzeller  v.  Vanzeller,  15  Jur.  115,  V.  C. 
K.  B. 

11  Flack  V.  Holm,  ubi  sup. ;  Parker  v.  Par- 
ker, 1  Beasley  (N.  J.),  105;  MacDon- 
ough  V.  Gaynor,  3  C.  E.  Green  (N.  J.), 
249. 


Where  plain- 
tiff and  de- 
fendant are 
both  foreign- 
ers. 
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Not  granted, 
where  plain- 
tiff is  resident 
abroad. 


Granted 
sigainst  party 
going  abroad 
in  ordinary 
course  of 
business. 
Not  granted 
against  ftme 
covert  admin- 
istratrix; 

Whether' 
granted  at 
suit  of  wife 
against  hus- 
band. 


can  be  granted  where  the  plaintiff  and  defendant  are  both  for- 
eigners, and  the  debt  was  contracted  in  their  own  country,  appears 
to  be  doubtful :  ^  although  if  the  qtiestion  is  between  two  foreigners, 
but  tlie  sulyect-matter  has  arisen  in  this  country,  the  writ  will  be 
granted. 2 

The  writ  will  not  be  issued  where  the  plaintiff  is  resident  abroad ; ' 
and  where  the  writ  had  been  issued  at  the  instance  of  a  plaintiff 
wlio  was  a  resident  in  Jamaica,  against  a  defendant  who  was  resident 
in  the  same  colony,  it  was  discharged,  on  the  ground  that  the 
plaintiff  resided  abroad,  and  that  his  visit  to  this  country  was 
colorable  and  temporary  only.*  The  same  rule  has  been  acted 
upon  in  subsequent  cases.^ 

The  writ  may  be  issued  against  a  party  who  is  going  abroad  in 
the  course  of  his  ordinary  business.® 

A  writ  of7ie  exeat  regno  will  not  be  granted  against  ^feme  covert 
administratrix.''  The  question  wliether  it  will  be  granted,  at  the 
suit  of  ^feme  covert,  against  her  husband,  has  been  much  discussed ; 
and  in  a  case  before  Lord  Thurlow,  he  refused  to  grant  the  writ  at 
the  instance  of  a.  feme  covert  administratrix  against  her  husband,  on 
her  affidavit  that  he  had  possessed  the  assets  and  was  going  abroad.* 
The  decision  proceeded  upon  the  grotmd  that  the  evidence  of  the 
wife  could  not  be  received  against  the  husband.  There  seems, 
however,  no  reason  why,  in  the  cases  in  which  the  Court  of  Chan- 
cery recognizes  the  right  of  a  Avife  to  maintain  a  suit  against  her 
husband  :  as  when  she  has  proj^erty  settled  to  her  separate  use : 
the  Court  should  not  allow  the  wife  to  make  an  affidavit  in  support 


1  Flack  V.  Holm,  IJ.  &  W.  405,  417; 
and  see  Tallevrand  v.  Boulanger.  3  Ves. 
447;  4  Ves.  586;  IJ.  &  W.  417;  Vanzel- 
ler  V.  Vanzeller,  15  Jur.  115  ;  V.  C. 
K.  B. 

2  De  Carriere  v.  De  Calonne,  4  Ves. 
577,  591.  A  writ  of  we  exeat  may  issue 
against  a  foreigner  or  citizen  of  another 
State,  and  on  demands  arising  abroad. 
Mitchell  V.  Bunch,  2  Paige,  606;  Gibert 
V.  Colt,  1  Hopk.  500.  Upon  a  bill  filed 
against  a  foreign  executor  or  administra- 
tor, to  compel  him  to  account  for  trust 
funds  which  he  has  received  abroad  and 
brought  with  him  into  the  State,  if  he  is 
about  to  depart  and  go  beyond  the  bounds 
of  the  State,  he  may  be  arresed  on  a  ne 
exeat  and  held  to  equitable  bail,  as  in  other 
cases.  McXamara  i'.  Dwyer,  7  Paige, 
239.  But  the  writ  will  be  discharged  upon 
the  defendant's  giving  security  to  abide 
the  decree.  Woodward  v.  Schatzell,  3 
John.  Ch.  412;  Atkinson  v.  Leonard,  3 
Bro.  C.  C.  (Perkins's  ed.)  218,  224,  and 
notes;  Roddam  n  Hetherington,  5  Sum- 
ner's Ves.  91.  As  to  the  object,  uses,  and 
mode  of  obtaining  this  writ  of  ne  exeat, 


see  Etches  v.  Lance,  7  Sumner's  Ves.  417, 
note;  Roddam  v.  Hetherington,  5  id.  91, 
note  ('7),  and  cases  cited;  De  Carriere  ?;. 
De  Calonne,  4  id.  577,  note  (n);  1  Smith 
Ch.  Pr.  (2d  Am.  ed.)  577,  note  (n);  2 
Story  Eq.  Jur.  §  1475,  and  note. 

3  Hvde  V.  Whittield,  19  Ves.  342. 

4  Smith  V.  Nethersole,  2  R.  ik  M.  450. 

5  Walker  v.  Christian,  and  Douglas  v. 
TeiTv,  2  R.  &  M.  450,  n. ;  Walker  v.  Chris- 
tian, 7  Sim.  367. 

«  Stewart  v.  Graham,  19  Ves.  313;  Dick 
1!.  Swinton,  1  V.  &  B.  -371;  see  also  Tom- 
linson  v.  Harrison,  8  Ves.  32;  Etches  v. 
Lance,  7  Ves.  417 ;  Loyd  v.  Cardy,  Prec. 
in  Ch.  171;  Baker  v.  Dumaresque,  2  Atk. 
66;  MacDonough  v.  Gaynor,  3  (3.  E.  Green 
(N.  J.),  249. 

7  Jute,  p.  180;  Pannell  v.  Tayler,  T.  & 
R.  96. 

8  Sedgwick  i'.  Watkins,  3  Bro.  C.  C.  11 ; 
1  Ves.  J.  49;  In  New  York  and  New  Jer- 
sey, the  affidavit  of  the  wife  alone  is  suffi- 
cient to  support  the  order  for  a  7ie  exeat. 
Denton  v  Denton,  1  John.  Ch.  441;  Yule 
V.  Yule,  2  Stockt.  Ch.  (N.  J.)  138. 


WHEN    ISSUED.  1705 

of  an  application  to  restrain  the  hnsband  from  (lefeatins:  Ms  wife's        Chap. 

XXXVIII 

right,  by  removing  out  of  the  jurisdiction  of  the  Court.^  §  i. 

The  writ  will  be  gi'anted  on  the  application  of  a  lunatic  by  his   "■  -_    > ' 

committee:  the  affidavit  being  made  by  the  committee;^  and  the   ^ffid^^vftof 
Court  may  direct  the  writ  to  issue,  wherever  a  party  has  made   committee  of 
himself  liable  to  the  debt  of  another :  even  though  he  has  not  been   „„ 

»  Whether 

called  upon  to  pay  the  demand.^  plaintiff  is 

In  order  to  entitle  a  plaintiff  to  a  writ  of  7ie  exeat  regno  he  must,  ^^^^ll  ^^ 

by  his  bill,  give  the  defendant  all  the  information  in  his  power:  so  Bill  must  ffive 

that  he  may  have  a  reasonable  opi^ortunity  of  meeting  it,  as  dis-  defendant  full 

,.       ,,  1  •  11  -lid  information. 

tmctly  and  rapidly  as  possible.* 

It  is  not  necessary  that  the  writ  should  be  prayed  by  the  bill:  Writ  need  not 
although,  where  the  application  is  intended  to  be  made  immediately  biih '^^^^'^  ^^ 
on  the  filing  of  the  bill,  it  is  usual  to  do  so,  if,  at  the  time  of  filing 
the  bill,  the  ])laintiff  is  aware  of  the  defendant's  intention  to  go 
abroad.^  It  frequently  happens,  however,  that  the  defendant's  in- 
tention to  go  abroad  arises,  or  is  first  discovered,  in  the  course  of 
the  suit,  and  then  there  is  no  doubt  that  the  writ  would  be  issued, 
though  not  asked  for  by  the  bill.*^ 

In  general,  the  writ  will  only  be  issued  at  the  instance  of  the   Cases  in 
plaintiif,  and  upon  a  bill  filed ; '  but  it  has  been  stated,  and  not  ^"'^^^^  l^*"^* 
denied,  that  it  can  be  obtained  by  a  defendant  against  the  plain-  otherwise 
tiff;  ^  and  it  seems  that,  in  matters  of  account,  it  may  be  obtained  stance  of°" 
by  a  defendant  against  a  co-defendant.^     It  has  also  been  granted  plaintiff. 
in  a  suit  commenced  by  an  administration  summons ;  ^°  and  against 
a  contributory,  under  the  Winding-up  Act.^^     Where,  also,  upon 
the  taxation  of  a  solicitor's  bill,  he  was  reported  to  have  been  over- 
paid, the  client  obtained  a  ne  exeat,  to  prevent  his  going  abroad, 

1  In  Bagot  V.  Bagot,  where  real  estate  629.  If  the  party,  in  the  progress  of  the 
was  settled  to  the  separate  use  of  a  married  suit,  threatens  to  leave  the  country,  the 
woman,  Sir  Lancelot  Shadwell  V.  C.  writ  may  be  applied  for  by  petition,  with- 
granted  a  Keceiver  against  the  husband,  out  its  being  prayed  for  "in  the  bill,  and 
before  answer,  upon  notice;  the  facts  of  without  an  amendment  to  insert  such 
the  case  being  verified  bv  the  affidavit  of  praver.  1  Ploff.  Ch  Pr.  91;  see  Gibert  u. 
the  wife  alone.    MS.  December,  1838;  and  Colt,  1  Ilopk.  498. 

see  Shaftoe  v.   Shaftoe,   7  Ves.  171;    De  "^  Ex  parie  Brunker,  3  P.   Wms    312; 

Manneville  v.  De  Manneville,  10  Ves.  56;  Anon.,  6  Mad.   276;  see  Mattocks  v.  Tre- 

and  Mr.  Belt's  note  to  Sedgwick  v.  Wat-  maine,  3  John.  Ch.  75;  The  Georgia  Lum- 

kins,  3  Bro.  C.  C.  11.  ber  Co.  v.   Bissell,  9  Paige,  225.     Under 

2  Stewart  v.  Graham,  uU  sup.  the  same  bill,  a  ne  exeal,  as  well  as  an  in- 
8  Sealy  ».  Laird,  3  Swanst.  368,  n  junction,    may   be    granted.      Brvson    v. 

4  Anderson  v.  Stamp,  11  Jur.  N.  S.  169,  .     Petty,  1  Bland,  182. 

V.  C.  VV.;  2  H.  &  M.  576.  8  Whitehouse  v.  Partridge,  3    Swanst. 

5  Moore  v.  Hudson,  6  Mad.  218;  Barned       365,  374. 

V  Laing,  13  Sim.  255;  7  Jur.  383;  White-  a  2  Eq.  Ca.  Ab.  5,  pi.  3;  Done's  case,  1 

head  j).  Bennett,  19  Jur.  3,  V.  C.  E. ;  How-  P.  W  ms.  263. 

kins  V.  Howkins,  8  W.  R.  403,  V.  C..  K.;  ^^  lie  Greasbv,  Cleaver  v.  Younger,  27 

but  see  Sharp  v.  Taylor,  11  Sim.  50,  as  Dec,  18-52,  V.  C.  K. ;  Seton,  961;  Braith- 

explained  in  13  Sim.  257.     For  form   of  waite's  Pr.  2-32. 

prayer,  see  Vol.  III.  n  Mawer's  case,  4  De  G.  &  S.  349;  and 

6  Collinson  v.  ,  18  Ves.  353.     This  see  "The  Companies  Act,    1802."   (25  & 

writ  may  be  applied  for  at  any  stage  of  26  Vic.  c.  89),  §§  118,  119. 

the  suit.     Dunham  v.  Jackson,  1  Paige, 
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Chap. 
XXXVIII. 

§2. 


Written  bill 
may  be  filed 
and  served. 


though  there  was  no  bill  in  Court  whereon  to  ground  the  writ,^ 
In  this  last  case,  however,  the  demand  was  capable  of  being  en- 
forced by  means  of  the  authority  exercised  over  solicitors  as  officers 
of  the  Court.^ 

We  have  already  seen,  that  a  written  copy  of  a  bill,  praying  a 
writ  ofne  exeat  I'efftio,  may  be  filed,  and  a  written  copy  served,  on 
an  undertaking  to  file  a  printed  copy  within  fourteen  days.^ 


SECTioisr  11.  —  ITow  granted. 


Application 
by  motion  «» 
parte. 


Evidence  in 
support. 


Affidavit  may 
be  made  by 
an  infant 
plaintiff. 

Affidavit 
must  be  posi- 
tive as  to 
debt. 


The  application  for  a  writ  of  ne  exeat  regno  is  made  by  an  ex 
parte  motion,  and  may  be  made  before  service  of  the  copy  of  the 
bill :  *  the  reason  of  which  is,  that  the  giving  notice  might  operate 
to  occasion  the  mischief  which  the  writ  is  intended  to  prevent,  by 
giving  the  party  an  opjjortunity  of  removing  from  the  jurisdiction.^ 
For  the  same  reason,  notice  of  the  motion  is  not  required,  CA^en 
after  the  defendant  has  appeared  ;  ^  but  the  application  should  be 
made  as  promptly  as  possible,''  and  must  be  supported  by  evidence 
(which  is  usually  given  by  affidavit),  of  the  existence  of  the  debt, 
and  of  the  intention  of  the  party  to  go  abroad.*  It  does  not 
appear  to  be  necessary  that  an  affidavit  in  support  should  be  made 
by  the  plaintiff"  himself:  although  it  is  usually  made  by  him,  unless 
he  is  under  some  legal  disability :  as  in  the  case  of  lunacy,  when, 
as  has  been  already  stated,  it  may  be  made  by  his  committee.^  ^ 
feme  covert  may  also,  as  we  have  seen,  in  certain  cases,  make  an 
affidavit  in  support  of  a  motion  for  a  7ie  exeat,  to  restrain  her  hus- 
band from  going  abroad.-^^  The  writ  has  been  issued  on  the  affi- 
davit of  an  infant  of  the  age  of  eighteen  years.^^ 

No  rule  is  more  strong  than  that  the  Avrit  shall  not  issue  without 
a  positive  affidavit ;  and  that  an  affidavit  as  to  information  and 
belief  only  will  not  be  sufficient.^^     The  affidavit  must  be  as  posi- 


1  Loyd  V.  Cardy,  Prec.  in  Ch.  171 ;  ante, 
p.  1700. 

2  See  post.  Chap.  XLIV.,  Solicitors. 

3  Ante,  pp.  396,  442;  15  &  16  Vic.  c.86, 
§6. 

*  For  form  of  motion  paper,  see  Vol.  III. 

5  Hlliot  «.  Sinclair,  .Jac.  54.5;  and  see 
Colliiison  V.  ,  18  Ves.  353.  The  ap- 
plication may  be  made  by  petition:  though 
in  practice  this  is  very  rarely  done.  Where 
the  suit  is  commenced  by  administration 
summons,  the  application  m;iy  be  made 
by  summons.  For  form  of  summons,  see 
Vol.  III. 

6  Elliot  v.  HiucWn;  ubi  sup. 

''  Jiickson  V.  Petrie,  10  Ves.  164;  Dick 
V.  Swinton,  1  V.  &  B.  371. 


8  In  Roddam  v.  Hetherington,  5  Ves. 
91,  95,  Lord  Rosshai  said,  he  did  not  rec- 
ollect any  instance  where  a  ne  ex'ai  regno 
had  been  npplied  for  upon  admissions  in 
the  answer;  but  that  the  admission  would 
•cerraiiilj'  do  as  well  as  an  affiilavit.  An 
affidavit  will  also  be  dispensed  with, 
where  the  demand  has  been  established 
by  a  Chief  Clerk's  certific-ate      Collinson 

V. ,  iibi  sup. ;  Moore  v.  Hudson,  6  Mad. 

218;  2  C.  P.  Coop.  t.  Cott.  245. 

9  Ante,  p.  1704. 

10  Ibid. ;  jMcGee  v.  McGee,  8  Geo.  295. 

11  Roddam  v.  Hetherington,  ubi  sup. 

i''^  Ibid. ;  Dnrlej'  v  Nicholson,  1  Dr.  & 
War.  66;  MacDonough  i\  Gaynor,  3  C.  E. 
Green  (N.  J.),  249;  Yulew.  Yule,  2  Stockt. 
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tive  as  to  the  equitable  debt,  as  an  affidavit  of  a  legal  debt  to  hold 
to  bail ;  ^  and  even  where  the  affidavit  is  positive,  yet,  if  it  appears 
that,  under  the  circumstances,  the  deponent  could  only  have  ac- 
quired his  knowledge  from  the  information  of  others,  it  will  be 
insufficient.  Thus,  where  a  ne  exeat  has  been  obtained  on  the 
affidavit  of  the  plaintiff,  who  was  an  infant,  it  was  discharged, 
although  the  affidavit  was  positive :  because  it  appeared,  front  the 
statement  in  the  bill,  that  the  plaintiff,  who  was  eighteen  years  of 
age,  could  only  have  known  some  of  the  facts  deposed  to  from  the 
information  of  others.^ 

The  only  exception  to  the  rule,  that  the  affidavit  must  be  posi- 
tive, is,  as  we  have  seen,  in  the  case  of  an  account :  in  which  the 
plaintiff  may  swear,  that,  to  the  best  of  his  belief,  such  a  sum  will 
be  due  to  him  on  the  balance.^ 

It  is  also  necessary  that  the  evidence,  on  which  the  application 
for  this  writ  is  founded,  should  show  that  the  defendant  intends 
going  abroad.*  It  seems,  formerly,  to  have  been  thought,  that  an 
affidavit  was,  in  this  respect,  sufficient,  if  it  merely  stated  a  belief 
of  the  defendant's  intention  to  quit  the  kingdom,  without  going 
into  the  circumstances  upon  which  that  belief  was  founded.^  But 
it  is  now  held,  that  an  affidavit,  to  obtain  this  writ,  must  be  posi- 
tive as  to  the  defendant's  intention  to  go  abroad,  or  to  his  threats 
or  declarations  to  that  effect,  or  to  facts  evincing  it  ;^  and  must 


Chap. 
XXXVIII. 

§2. 


Exception  in 
the  case  of  an 
account. 


Must  show 
that  defend- 
ant intends  to 
go  abroad ; 


Ch.  (N.  J.)  131,  138;  HoUiday  1).  Riodan, 
2  Geo.  629;  Mattocks  v.  Tivniaine,  3  John. 
Cli.  75;  Rhodes  v.  Cousins,  6  Rand.  188; 
Gibett  V.  Colt,  1  Hopk.  500;  Gernoe  v. 
Boccaline,  2  Wash.  C.  C.  130;  Thorne  v. 
Halsey,  7  .Jolin.  Ch.  193;  1  Iloff.  Cli.  Pr. 
93-95;  Rice  v.  Hale,  5  Gush.  241;  Mc- 
Gehee  v.  Polk,  24  Geo.  406.  In  Sniedburg 
V.  Murk,  6  John.  Ch.  138,  the  Court  re- 
fused an  application  for  a  we  exeat,  becuise, 
for  one  reason,  the  application  was  ngiinst 
an  executor,  and  there  was  no  charge  or 
affidavit  tiiat  Hssets  had  come  to  the  hands 
of  the  di'fendant.  See  al*o  M'Namara?;. 
Dwyer,  7  Paige,  239.  The  debt  need  not 
appear  by  affidavit.  It  is  sufficient  if 
established  by  a  Master's  report.  Yule  v. 
Yule,  2  Stockt.  (N   J.)  138,  141;  Collinson 

V. ,  18  Ves.  353.     Or  it  may  be  shown 

b}'  or  reference  to  accounts,  or  to  other 
authorized  documents,  to  the  reasonable 
satisfaction  of  the  Court,  that  something 
in  the  rature  of  the  ascertainment  of  a 
debt  has  taken  place,  whereupon  a  debt 
arises.     Rice  v.  Hale,  5  Ciish.  241. 

1  Jackson  v.  Petrie,  ubi  sup.  ;  and  see 
at  Law,  Chitty's  Arch.  740. 

2  Roddam  v.  Hetlierington,  5  Ves.  91. 

3  Ante,  p.  1703. 

4  Mattocks  II.  Tremaine,  3  John.  Ch.  75. 
There  ought  to  be  a  positive  affidavit  of  a 
threat  or  purpose  to  go  abroad:  ib.  76; 
and  that  the  debt  would  be  endangereil 
thereby :  ibid^  Rhodes  v.  Cousins,  6  Rand. 


188.  The  affidavit  need  not,  however, 
state  that  the  defendant  is  going  abroad 
for  the  purpose  of  avoiding  the  pa>nieiit 
of  tlie  debt.  Russell  v.  Ashby,  7  Sum- 
ner's Ves.  96  and  notes.  By  the  Act 
of  Congress  2d  of  March,  1793,  c.  22,  §  5, 
it  is  provided  that  "  no  writ  of  ne  exeat 
shall  be  granted,  unless  a  suit  in  Equity 
be  commenced,  and  satisfactory  proof 
shall  be  made  to  the  Court  or  Judge  grant- 
ing the  same,  that  the  defendant  designs 
quickly  to  depart  frfini  tlie  United  States." 

5  Beame*  on  Ne  exent,  33;  Russell  v. 
Ashy,  5  Ves.  96;  see  also  Chapeaurouge 
V.  Carteaux,  8  Ves.  597,  n. 

6  Beames  on  Ne  exeat.  33;  Anon.,  2 
Ves.  S.  489;  Oldham  v.  Oldham,  7  Ves. 
410;  Etches  v.  Lance,  ib.  417;  Amsinck  v. 
Barklay,  8  Ves.  597;  Hannay  v.  iM'Kntire, 
11  Ves.  54;  Jones  v.  Alephsin,  16  Ves. 
470;  see  also  Taylor  v.  Leitch,  1  Dick. 
380;  Shermam  ^;."Shermani,  8  Bro.  C.  C. 
370;  Hvde  v.  Whitfield,  19  Ves.  342; 
Sichell  V.  Raphael,  4  L.  T.  N.  S.  114,  V. 
C.  VV.;  Yule  v.  Yule,  2  Stockt.  (N.  J.) 
138;  Moore  y.  Gleaton,  23  Geo.  142;  Woods 
V.  Synimes,  25  Geo.  69;  McGee  v.  McGee, 
8  Geo.  295.  The  writ  of  ne  exeat  will  not 
be  issued  by  the  Court  upon  the  applica- 
tion of  a  party,  unle'-s  facts  are  .set  out  on 
which  the  Court  can  repose  its  belief. 
The  fears  and  apprehensions  of  the  party 
are  not  sufficient  to  authorize  the  issuing 
of  the  writ.     Forrest  v.  Forrest,  10  Barb. 
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and  that  debt 
will  be  en- 
dangered. 

Undertaking 
b}'  applicant 
to  abide  by 
order  as  to 
damages. 
By  next 
friend  of  in- 
fants. 


show  the  menns  of  knowledge  of  the  deponent.^  In  Oldham  v. 
Oldham,^  the  Court  observed :  "  it  is  not  sufficient  to  swear  that 
another  person  said  so ; "  but  this  must  be  understood  with  some 
quaUfication  :  for,  in  a  subsequent  case,  wliere  the  affidavit  Avas 
made,  "  not  by  the  plaintiff,  but  another,  to  his  belief  of  the  de- 
fendant's ititention  to  quit  the  kingdom,  upon  information  received 
from  two  ])ersons  of  his  family  that  they  were  about  to  go  to  the 
Isle  of  Man,"  the  writ  was  granted  by  Lord  Eldon :  who,  after 
stating  that  the  point  had  frequently  embarrassed  him,  expresses 
himself  thus :  "  But  there  are  cases  in  which  the  Court  appears  to 
have  regarded,  and  acted  upon,  the  natui-e  of  the  information  and 
belief.  The  information  is,  in  this  instance,  given  by  persons  of 
the  defendant's  family  :  avIio,  therefore,  could  not  be  brought  for- 
ward to  make  an  affidavit;  and  the  circumstance,  that  the  party 
has  not  made  the  affidavit,  has  not  been  considered  an  objection."  ^ 
In  Knight  v.  'Watts^^  Lord  Ilardwicke  granted  the  Avrit  upon  an 
affidavit  which,  after  stating  that  the  defendant  had  denied  him- 
self and  kept  out  of  the  way,  and  had  sold  off  his  goods,  and  left 
his  house  uninhabited,  proceeded  thus :  "  that  the  plaintiff,  upon 
inquiry  after  the  defendant,  was  informed,  that  one  Mr.  Bulcock 
acted  as  an  agent  for  him ;  and  that,  thereupon,  the  plaintiff  and 
his  solicitor  applied  to  the  said  Mr,  Bulcock ;  who  informed  the 
plaintiff,  that,  unless  he  would  take  an  assignment  of  two  houses 
(to  which  the  defendant  ])retended  he  was  entitled,  if  he  arrived 
at  the  age  of  thirty),  and  give  the  defendant  a  discharge  for  all 
the  moneys  he  had  received,  the  defendant  would  immediately  go 
abroad,  and  would  either  take  with  him  the  deeds,  or  would  burn, 
or  destroy  the  same." 

The  affidavit  Avill  be  sufficient,  if  it  states,  that  the  debt  will  be 
endangered  by  the  defendant's  quitting  the  kingdom :  without 
stating  that  the  object  is  to  avoid  the  jurisdiction.^ 

The  order  for  the  writ  states  the  amount  for  which  security  is 
to  be  given ;  and  before  it  will  be  made,  the  applicant  is  almost 
invariably  required  to  give  his  undertaking  to  abide  by  any  order 
the  Court  may  make  as  to  damages.^     Where  the  application  is 


(S.  C)  46.     As  to  the  evidence  required 
at  Law,  see  Chittv's  Arch.  738. 

1  Ord.  5  Feb.,  1861,  r.  23. 

2  7  Ve«.  410. 

8  Collinsonv  ,  18Ves.  353;  Beames 

on  Ne,  exeni,  34. 

4  2  C  P.  Coop.  t.  Cott.  257.  The  de- 
fendant had  been  appointed  by  the  plain- 
tiff to  collect  an  iiite-tnte's  estate,  and  had 
the  deeds  in  his  pus^e-^sion  for  that  pur- 
pose,     ibid. ;  Beames,  36. 

5  Baker  v.  Hady,  2  Dirk.  632;  Etches 
V.  Lance,  7  Ves.  417  ;  Tomlinson  v.  Harri- 
son, 8  Ves.  32;    Stewiin  v.  Graham,   19 


Ve-o.  313;  Boehm  v.  Wood,  T.  &  R.  332; 
and  see  Vanzeller  v.  Vanzeder,  15  Jur. 
115.  V.  C.  K.  B. :  MacDonough  V.  Gavnnr, 
3  C.  E.  Green  (N.  J.),  249;  Yule  v.  Yule, 
2  Stockt.  Ch.  (N.J.)  140,  141;  Atkinson 
V.  Leonard,  3  Hro.  C.  C  318;  MatrocUs  v. 
Tremaine,  3  John.  Ch.  75;  Rhodes  v. 
Cousins,  6  Rand.  188.  Danger  of  loss 
may  be  inferred  from  the  fact  that  the 
defendant  has  permanently  removed  out 
of  the  State.  McGehee  v'  Polk,  24  Geo. 
406.  For  firm  of  affidavit,  see  Vol.  IlL 
6  I'^or  form  of  order,  see  Seton,  959. 
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made  on  behalf  of  infants,  the  undertaking  is  given,  by  their  next 
friend  signing  the  Registrar's  book.^ 

The  affi(hivits  in  support  of  the  api:)lication  must  not  be  sworn 
until  the  bill  is  filed ;  ^  or  before  a  commissioner  who  is  a  solicitor 
in  the  cause.  ^ 

Where  the  application  is  made  ex  parte^  the  applicant  must  de- 
liver copies  of  the  affidavits  upon  Avhich  the  writ  is  granted,  upon 
payment  of  the  proper  charges,  immediately  on  the  receipt  of  a 
written  i-equest  and  undertaking  to  pay  such  charges,  from  the 
party  or  his  solicitor  requiring  such  copies,  or  within  such  time  as 
may  be  specified  in  such  request,  or  may  have  been  directed  by  the 
Court.* 

If  the  application  is  made  before  the  defendant  has  entered  his 
appearance,  the  Record  and  Writ  Clerk's  certificate  of  the  filing 
of  the  bill  must  be  obtained,  and  produced  to  the  Registrar.^ 

The  writ  of  ne  exeat  regno  is  directed  to  the  sheriff,  or  other 
officer  of  the  county  or  jurisdiction  in  which  the  party  against 
whom  it  is  issued  is  likely  to  be  found.^  It  is  prepared  by  the 
solicitor  of  the  party ;  ^  and  is  sealed  with  the  seal  of  the  Record 
and  Writ  Clerks'  office.*  The  order  for  the  writ  must  be  pro- 
duced, and  a  prcecipe  left,  at  the  time  the  writ  is  presented  for 
sealing.^ 

The  writ  must  be  indorsed  with  the  name  and  place  of  business 
of  the  solicitor  for  the  party  issuing  it,  and  of  his  agent,  if  any; 
or  with  the  name  and  place  of  residence  of  such  party,  where  he 
acts  in  person,  and,  in  either  case,  with  the  address  for  service,  if 
any ;  ^°  and  must  be  marked  on  the  back,  in  words  at  length,  with 
the  amount  of  the  sum  for  which  the  defendant  is  to  give  security.^^ 
This  is  done  as  a  guide  to  the  sheriff,  to  take  sufficient  security, 
by  bail  bond,  for  the  defendant's  yielding  obedience  thereto.^^ 


Chap. 
XXXVIII. 

§2. 


Furnishing 
copies  of  affi- 
davits. 


Certificate  of 
bill  tiled. 


How  writ 
prepared  and 
issued. 


Indorsement. 


For  what  sum 
to  be  marked. 


1  Jones  V.  North,  cited  Seton,  960.  For 
form  of  undertaking,  see  Vol.  III. 

2  Anon..  6  jMail.  276;  and  see  Fran- 
come  V.  Francome,  11  Jur.  N.  S.  123;  1-3 
W.  R   355,  L.  C.  ;  ante,  p   891. 

3  Hopkiii  V.  Hopkin,  10  Hare  Ap.  27; 
17  -lur.  343;  ante,  p.  891. 

4  Old.  XXXVI.  9;  ante,  p.  900. 

5  Seton,  959,  No.  1. 

6  On  this  subject,  see  ante,  p.  462  et  seq. 

7  Ord   III.  1. 

8  Oril.  I.  37.  The  writ  must  be  en- 
grossed on  parchment,  and  stamped  with 
a  20s.  Cliancerv  fee-fund  stamp.  Ilegul. 
to  Ord.  Sche(l.'4. 

9  Hniitliwaite's  Pr.  232;  Harr.  (ed. 
Newl  )  537;  Hinde,  611;  Kice  v.  Hale, 
5  Cii-h.  243,  243;  Ap.  to  Hoffinan's  Ch. 
P.  xli.;  McGehee  v.  Polk,  24  Geo  406.  A 
ciipins  where  a  ne.  exenl  shduM  have  been 
sent,  and  a  bond  taUen  tliereon,  simply  to 
appear  in  Court  in  tlio  cau'ie  on  the  first 
day  of  the  next  term,  are  irregular,  and 


will  be  set  aside.  MacDonough  v.  Gnvnor, 
3  C.  E.  Green  (N.  J.).  249.  For  forms  of 
writ  and  2)iwcipe,  soe  Vol.  III. 

1"  Ord.  III.  2,  5;  mite,  pp.  453,  454.  For 
a  form,  see  Vol.  III. 

11  Beames  on  Ne  exeat,  93;  and  see  form 
of  order,  Seton,  959,  No.  1.  The  Court, 
allowing  the  writ,  directs  a  sum,  in  which 
the  defeiidiint  i<  to  be  held  to  bail  upm  it, 
sufficient  to  cover,  not  only  the  existing 
debt,  but  a  reasonable  amount  of  future 
interest;  having  legaid  to  the  probable 
duration  of  the  suit.  And  the  sheritJ'  must 
take  a  bond  in  the  sum  directed  by  the 
Court,  without  any  addition  Oibf-rt  v. 
Colt,  1  Hopk.  500;  see  M'Namara  v. 
Dwyer,  7  Paige,  239;  Glea^on  v.  Clisby, 
1  Clarke,  551.  If  the  writ  is  actually 
marked  by  the  clerk,  it  will  be  presumed 
to  have  bepu  d'ine  so  in  pursuance  of  the 
order  of  the  Court.  Gleason  v.  Clisbv, 
1  Clarke,  551. 

12  Hinde,  611. 
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Where  issued 
against  a  per- 
sonal repre- 
sentative ; 


or  a  pur- 
chaser. 


Where  in- 
dorsed for  too 
large  a  sum. 


Where  the  -svrit  is  issued  against  a  personal  representative,  at 
the  instance  of  a  legatee,  or  person  claiming  a  share  of  the  resi- 
due, it  must  be  mai-ked  for  the  whole  amount  due  from  the 
defendant :  not  to  the  plaintiff  only,  but  to  all  the  other  persons 
interested  in  the  estate ;  ^  and  it  seems  that  the  Court  will  some- 
times extend  the  amount  of  the  security  required,  beyond  that  of 
the  debt  sworn  to,  for  the  purpose  of  covering  the  costs  of  pro- 
ceedings at  Law.^  In  Boehni  v.  Wood^  also,  the  writ  was  marked 
for  the  full  amount  of  the  purchase-money,  though  the  defendant 
was  entitled  to  an  abatement :  the  amount  of  which,  however,  had 
not  been  ascertained. 

Where  the  Avi'it  has  been  indorsed  for  a  larger  sum  than  is  really 
due,  there  is  no  doubt  that  the  Court  will  make  an  order  that  the 
security  shall  be  given  for  so  much  only  as  is  really  due,  without 
quashing  the  writ ;  and  that,  too,  upon  the  hearing  of  a  motion  to 
quash  it.^ 


Section  III.  —  How  executed. 


Duty  of 

sheriff. 


Doors  not  to 
be  broken 
open. 


In  what 
manner  de- 
fendant may 
obtain  his 
discharge. 


To  carry  this  process  into  effect,  the  writ  must  be  delivered  to 
the  proper  sheriff,^  or  other  officer,  with  instructions  for  executing 
it.  By  the  terms  of  the  writ,  the  sheriff  is  to  cause  the  party, 
personally,  to  come  before  him,  and  give  sufficient  bail  or  security 
in  the  sum  indorsed  on  the  writ,  tliat  he  will  not  go,  or  attempt  to 
go  into  parts  beyond  the  seas,  without  leave  of  the  Court ;  and, 
on  his  refusal,  he  is  to  commit  him  to  the  next  prison.®  It  is  said, 
that  it  is  an  abuse  of  this  process  to  break  open  doors,  and  to  take 
the  party  in  bed :  however,  where  this  had  been  done,  the  Court 
refused  to  set  him  at  liberty.'' 

When  a  caption  is  made,  the  defendant,  to  obtain  his  discharge 
out  of  custody,  must  execute  a  bond,  with  two  sufficient  sureties, 
to  the  sheriff,  in  double  the  sum  marked  on  the  writ,*  conditioned 


1  Pannell  v.  Tavler,  T.  &  R.  100;  see 
Boovey  v.  Sutcliffe,  2  Eq.  Rep.  706,  V. 
C.  W. 

■-  Bonner  v.  Worthington,  Reg.  Lib. 
1819,  A.  12,  cited  Beames  on  Ne  exeat,  94. 

3  T.  &  R.  332,  ante,  p.  1700. 

*  Pannell  v.  Tayler,  nbi  sup. 

6  As  to  the  delivery  of  writs,  see  ante, 
p.  466. 

6  See  form  of  writ.  Vol.  III. 

7  Wyatfs  P.  R.  290;  Curs.  Cane.  455; 
see  Gile  v.  Devens,  11  Cush.  59;  Percival 
V.  Stamp,  fl  Exch.  167.  But  see,  in  refer- 
ence to  acts  done  through  an  abuse  of 
process,  Ilsley  v.  Nichols,  12  Pick.  270; 
where  an  attachment  was  held  unlawful 
and  invalid,  when  made  by  an  officer  who 
had    broken   open  a   dwelling-house    by 


forcing  an  outer  door,  against  the  prohibi- 
tion of  the  owner,  with  the  direct  and 
avowed  purpose  of  making  such  attach- 
ment of  tlie  owner's  goods  in  the  dweliing- 
house.  See  also  the  authorities  cited  and 
commented  on  b^'  the  Court,  in  Il-le}-  v. 
Nichol?,  ubi  supra.  As  to  the  mode  of  ex- 
ecuting writs,  see  ante,  p.  466. 

8  III  Gibert  v.  Colt,  1  Hopk.  500,  the 
Court  held,  that  the  sheriff  is  not  to  double 
the  sum  marked,  but  is  to  talce  the  bond 
in  the  sum  directed  by  the  Cimrt,  without 
any  aldition.  See  ante,  1709,  note.  See 
the  form  of  a  bond  to  be  executed  by  the 
defendant,  on  a  writ  of  ne  exeat  being 
served  on  him,  set  out  in  Cox  v.  Scott,  5 
Harr.  &  J.  334. 
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Security 
must  be  sat- 
isfactory to 
sheriff. 


not  to  go  or  attempt  to  go  into  parts  beyond  the  seas,  or  into 
Scotland,  without  the  leave  of  the  Court.^ 

As  the  sheriff  is  directed  by  the  writ,  to  cause  the  defendant  to 
give  sufficient  bail  or  security,  he  is  not  bound  to  take  any  security 
but  what  he  may  be  satisfied  is  likely  to  prove  effective.  Thus, 
where  the  writ  was  marked  in  the  sum  of  36,000/.,  and  the  de- 
fendant, after  he  was  taken  into  custody,  tendered  to  the  sheriff, 
as  a  security,  the  bond  of  himself  and  two  sureties,  in  the  sum 
of  36,000/.,  and  a  deposit  of  that  sum  in  the  Bank  of  England, 
in  the  joint  names  of  the  sheriff  and  sureties,  which  the  sheriff 
refused  to  accept,  and,  although  he  afterwards  proposed  to  release 
the  defendant  out  of  custody,  upon  his  finding  four  sureties,  in 
36,000/.  each,  yet  he  ultimately  insisted  that  the  36,000/.  should 
be  paid  into  his  hands  before  the  defendant  was  discharged. 
Lord  Eldon  held,  that  the  sheriff  was  right  in  the  course  he  had 
pursued :  for  whatever  the  sheriff  does,  under  a  writ  of  ne  exeat, 
is  upon  his  own  responsibility ;  ^  and  what  he  had  done,  was 
merely  to  require  a  sufticient  security  for  his  having  the  defend- 
ant to  produce.^ 

From  this  it  appears  that,  instead  of  bail,  the  sheriff  may  take   sheriff  may 
a  deposit  of  the  amount  indorsed  upon  the  writ.*  posit  of^^' 

The  sheriff,  after  he  has  executed  the  writ,  ought  to  return  it :   amount 
indorsing  upon  it  a  proper  return  of  what  he  has  done.     If  he  has 
taken  bail,  it  may  be  in  the  following  form :  "  I  have  caused  the 
within  named  A.  B.  personally  to  come  before  me,  and  he  found 

bail  in  the  penalty  of  £ ,  according  to  the  command  of  this 

writ."  ^  If,  instead  of  taking  security  according  to  the  direction 
of  the  writ,  the  sheriff  takes  a  deposit  of  the  amount  indorsed  on 
the  writ,  he  should  make  a  return  to  that  effect ;  and  where  the 
Sheriff  omitted  to  do  so,  the  Lord  Chancellor  ordered  him  to  make 
his  return  within  a  given  time.^ 


indorsed. 

Return  of 
writ. 


1  1  Turn.  &  Ven.  990;  see  McGee  v. 
McGee,  8  Geo.  295.  In  Massaclmsetts, 
the  Supreme  Court  may  discharge  the  de- 
fend mt  fnm  imprisonment  on  a  writ  of 
ne  exeat,  upon  iin  application  by  him  to 
the  Court  fur  that  purpose,  and  an  exam- 
iniition  of  the  defendant  by  a  Master  in 
Chancery,  in  the  same' manner  as  if  lie 
w;is  a  poor  prisoner  committed  in  execu- 
tion, or  arrested  on  mesne  process  for 
debt,     nice  v.  Hale,  5  Cush.  238. 

2  See  Bniyton  v.  Smith,  6  Paige,  4S9. 
The  obligations  devolved  upon  sureties 
entering  into  a  bond  conditioned  to  ol)ey 
such  a  writ,  bear  a  close  resemblance  to 
the  duties  and  responsibilites  of  bail  at 
Common  Law.  Tliey  undertake  that  the 
defendant  shall  be  responsible  for  the  per- 


formance of  the  orders  and  decrees  of  the 
Court.  Johnson  v.  Clendt-nin,  5  Gill  & 
J.  463.  And  whe'e  the  defemlant  in  a 
writ  of  ne  exeat  has  been  proceeded  against 
and  committed  lo  jail  for  not  complying 
with  a  final  decree  of  the  Court,  ui  the 
cause,  snd  afterwards  escapes  from  cus- 
tody, his  sureties  upon  the  ne  exiat  bond 
are  not  responsible,  and  the  Court,  as  re- 
spects them,  may  order  the  bond  to  be 
cancelled.  Jbid. 
8  Roelim  V.  Wool,  T.  &  R.  332,  340. 

4  See  Bonner  r.  Worthington,  Keg.  Lib. 
1819,  A.  233. 

5  Impev,  Off.  Sheriff,  p.  411. 

6  Bonner  v.  Wortliington,  Reg.  Lib. 
1819,  A.  233.  As  to  compelling  the  sheriff 
to  return  a  writ,  see  ante,  p.  470. 
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Section  IV.  —  How  discharged. 


Consequence 
of  defendant 
going  abroad, 
before  dis- 
charge. 


Application 
for  discharge : 
how  made. 


For  irregular- 
ity. 


Upon  merits. 


After  the  party  has  been  taken  upon  the  writ,  and  given  security, 
he  must  be  careful  not  to  go  abroad,  without  previously  applying 
to  the  Court  to  discharge  it :  otherwise,  the  Court,  it  seems,  will 
order  the  sureties  to  pay  the  money  into  Court  within  a  certain 
time,  although  the  defendant's  going  abroad  Avas  the  consequence 
of  a  mistake  as  to  the  effect  of  the  bond.^ 

The  party  may  apply  by  motion,  with  notice,  to  discharge  the 
writ,-  on  the  ground  of  irregularity,  or  upon  the  merits,  supported, 
if  necessary,  by  evidence :  which  is  usually  given  on  affidavit.^ 
The  defendant  may  also,  by  analogy,  if  he  has  not  been  inter- 
rogated, put  in  a  voluntary  answer :  which  he  will  be  entitled  to 
read  in  opposition  to  the  plaintiff's  affidavits.^  If  security  has 
been  given,  tlie  notice  of  motion  should  state  that  application  will 
be  made,  as  well  for  the  discharge  of  the  writ,  as  that  the  bond 
may  be  given  up  to  be  cancelled.^ 

Ifj  upon  an  application  to  discharge  or  quash  the  writ  on  the 
ground  of  irregularity,  the  Court  thinks  that  it  has  been  improperly 
issued,  it  will  at  once  order  it  to  be  discharged.  It  will  not,  how- 
ever, discharge  the  writ,  merely  because  it  appears  to  have  issued 
for  a  sum  exceeding  that  for  which  it  can  be  sustained ;  but,  in 
such  cases,  the  amount  for  Avhich  it  has  been  marked  will  be  re- 
duced.^ Nor  will  the  Court  discharge  a  writ  of  this  nature,  ob- 
tained upon  affidavits  substantiating  declarations  and  acts  of  the 
defendant  as  evidence  of  his  intention  to  go  abroad,  upon  a  coun- 
ter affidavit  by  the  defendant  denying  the  intention."'  The  Court 
has  also  refused  to  quash  the  writ,  upon  the  defendant's  affidavit 
that  no  debt  was  due,  and  that  the  plaintiff  had  made  admission  to 
that  effect :  the  plaintiff  having,  by  his  affidavit,  sworn  positively 
to  there  being  a  debt.^ 

The  Court  will  discharge  the  writ  upon  the  merits,  whenever  it 


1  Musgrave  v.  Medex,  1  Mer.  49 ;  Utten 
•0.  Utten,  ih.  51. 

2  See  MacDonough  v.  Gay  nor,  3  C.  E. 
Green  (N.  J.),  249. 

3  Grant  v.  Grant,  3  Riiss.  598,  602;  and 
see  Hvde  v.  WliittieKI,  19  Ves.  842;  Flack 
V.  Holm,  1  .1.  &  W.  405,  418;  Sichell  v. 
Raphael,  4  L.  T.  N.  S.  114,  V.  C.  W. ; 
Seion,  900. 

4  Anderson  v.  Stamp,  11  Jur.  N.  S.  109, 
V.  C  W.;  2  H.  &M.  576. 

5  For  torin  of  notice  of  motion,  see  Vol. 
III.  The  giviig  the  u.<ual  security  to  the 
sheriff'  upon  a  m  exeat,  does  not  preclude 
the  defendant  from  ap|)l.ving  up'm  the  bill 
only,  or  upon  the  cnming  in  of  the  an>wer, 
to  have  the  writ  discharged  and  the  bond 


to  the  sheriff  given  up  and  cancelled. 
Jesup  V.  Hill,  7  Paige,  95.  The  motion 
siiould  be  made  without  unreasonable  de- 
lay. And  accordingly,  where  an  applica- 
tion to  (iischart'e  a  we  exerU  wns  not  made 
until  alter  the  cause  had  been  noticed  for 
a  final  hearing,  it  was  refused.  Miller 
V.  MWk-s,  1  Saxton  Ch.  (N.  .J.)  3.'6.  For 
form  of  order  for  discharge  upon  giving 
security,  see  2  Seton,  Dec.  {3d  Eng.  ed. ) 
959. 

6  Grant  v.  Grant,  3  Rnss.  598,  611. 

■?  Whitehouse  v.  Partridge,  3  Swanst. 
865,  375;  Amsinck  v.  iJarklav,  8  Ves.  594, 
597. 

8  Jones  V.  Alephsin,  16  Ves.  470. 
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appears  either  that  the  plaintiff  has  no  case,  or  that  the  defendant 
is  not  going  out  of  the  jurisdiction ;  ^  and  this  it  will  do  either 
absolutely,  or  conditionally :  that  is,  upon  the  defendant's  giving 
security  with  two  sureties  to  answer  such  sum  as  may  be  found 
due  from  him  in  the  cause.^ 

The  Court  will  also  discharge  the  writ,  upon  the  defendant's 
paying  into  Court  the  sum  for  which  the  writ  is  marked.^ 

Where  the  writ  is  directed  to  issue,  until  answer  and  further 
order,  the  Court  will  not  discharge  the  writ  merely  upon  the 
coming  in  of  the  answer,  if  it  appears,  upon  the  merits  of  the  case, 
that  there  will  be  necessarily  decreed  things  for  the  defendant  to 
do  at  the  hearing.* 

It  has  also  been  decided,  that  a  surety  on  a  writ  of  ne  exeat 
regno  will  not  be  discharged  upon  the  principal  being,  by  a  subse- 
quent process  of  the  Court,  committed  to  prison :  as  the  surety  is 
then  in  no  danger."^  Where  the  sureties  applied  to  be  discharged, 
on  the  ground  that  the  defendant  was  in  custody  for  want  of  an 
answer,  Lord  Eldon  refused  to  discharge  them:  observing,  that 
there  was  no  instance  of  it ;  and  that,  on  the  contrary,  there  was 
a  case  in  which  the  Court  had  refused  to  dischai-ge  them.*^  These 
last-mentioned  applications  were  previous  to  the  decree;  but 
where,  after  a  decree  against  the  defendant  for  the  same  matter 
as  that  for  which  the  writ  of  ne  exeat  issued,  the  defendant,  was 
in  contempt,  and  in  custody  for  not  performing  the  decree,  an 


Chap. 

xxxvni. 

§4. 


Upon  pay- 
ment into 
Court. 

Where  issued 
till  answer 
and  further 
order. 


Discharge  of 
surety : 


not  before 
decree. 


Secua,  after 
decree. 


1  Leo  V.  Lambert,  3  Ru's.  417;  Sichell 
V.  Raphael,  4  L.  T.  N.  S.  114,  V.  C.  W. 
For  the  order  in  the  latter  case,  see  Setou, 
960.  As  to  the  supporting  an  iipplication 
to  discharge  the  writ  by  affiitavits,  see 
Kussell  V.  Ashbv,  5  Ve^".  98;  Boehm  v. 
Wo'mI,  1'.  &  R  332;  Fitch  v.  Richardson, 
1  Moil-is,  245.  Affidavits  may  be  read 
both  iu  support  of  and  against  the  motion 
to  discharge  the  writ.  l'"l;ick  r.  Holm,  1 
J.  &  \V.  414;  1  Hoff.  Ch.  Pr.  363.  And  it 
is  open  to  the  defendant  by  affidavit  to 
deny  the  allegations  on  which  it  was 
granted.  0'C<innor  v.  Uebraine,  3  Fdw. 
Ch.  220;  Cuwdin  v.  Cram,  3  Edw.  Ch. 
231. 

2  Roddam  v.  Hetherington,  5  Ves.  91, 
95;  Boon  v.  CoUingwood,  1  Dick.  11-5; 
Atki.son  V.  Leonard,  3  Bro.  C.  C.  218, 
223.  In  cases  where  the  Court  feels  con- 
strained to  di-charge  the  writ,  it  will  often 
require  st^curity  to  abide  the  decree. 
MacDonough  v.  Gaynor,  3  C.  Green  iN. 
J.),  249;  see  Parker  v.  Parker,  1  Btasley 
(N.  J.).  105.  In  New  York,  it  is  a  matter 
of  course  to  discharge  a  ne  exeat  upon  the 
delendaut's  giving  security  to  answer  the 
plain! itfs  bill,  where  a  discovery  is  neces- 
sary, and  to  render  himself  amenable  to 
the  process  of  the  Court  penning  the  liti- 
gation, and   to   such   process  as   may  be 


issued  to  compel  a  performance  of  the  final 
decree.  M'Nainara  v.  Dwyer,  7  i'ai»e, 
239;  Mitchell  v.  Bunch,  2  Paige,  606; 
Glea=on  w  Bi-by,  1  Clarke,  551;  see 
Brayton  v.  SinithJ  6  Paise,  489.  For  form 
of  such  an  order,  see  Seton,  959,  No.  2. 

3  Evans  V.  Evans,  1  Ves.  J.  96;  Stew- 
art i'.  Graham,  19  Ves.  313,  314;  Dick  w. 
Swinton,  1  V.  &  B.  373.  In  Gibert  v. 
Colt,  1  Hopk.  501,  the  defendant  brought 
the  amount  lor  which  tlie  writ  was  marked 
into  Court,  and  the  writ  and  bond  were 
discharged  bv  consent. 

*  Atkinson"^;.  Bedel,  1  Dick.  98. 

5  Le  Clea  v.  Trot,  I'rec.  in  Ch.  230.  "A 
bail  in  this  Court,  or  iu  the  Civil  Law,  is 
not  discharged  upon  bringing  in  the  prin- 
cipal, as  he  is  at  Common  Law.  Arclie- 
poole  contra  Burrell,  Michas.  23  &  24 
FLliz. ;"  MS.  of  Sir  Geo.  Carey,  cited 
Beames  on  A''e  exeat,  84,  n.  (14).  TothiU's 
note  of  Arcliboll  v.  Barrell,  which  seems 
to  be  the  same  case,  is,  however,  simply 
in  these  words:  "  A  bail  in  this  Court,  or 
in  the  Civil  Law,  is  discharged  upon 
bringing  in  the  princii)il,  as  he  may  at 
the  Connnon  Law."  Tothill,  17;  and  see 
Gniiith  v.  Griffith,  2  Ves.  S.  400. 

e  Srapylton  v.  Peill,  19  Ves.  615;  cited 
Beames  on  Ne  exeat,  84. 
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THE   WRIT    OF   NE    EXEAT   REGNO. 


Chap. 
XXXVIII. 

Discharge  of 
security,  on 
payment  of 
tiie  amount 
thereof, 
though 
hirger  sum 
due  from  the 
principal. 
Discharge  of 
writ  against 
a  defendant, 
where  he 
becomes 
insolvent. 

Discharge  of 
writ  on  tei'ms 
of  no  action 
being 
brought; 


or  of  inquiry 
as  to  dam- 
ages sus- 
tained. 


Discharge 
after  a  iie 
exeat,  no 
ground  of 
discharge 
from  subse- 
quent arrest 
at  Law  for 
same  de- 
mand. 
Effect  of 
amendment 
of  bill. 


order  was  made,  on  the  application  of  the  sureties,  that  they  should 
be  discharged,  and  the  bond  as  to  them  cancelled.^ 

If  the  defendant  pays  to  the  plaintiff  the  sum  for  which  the 
defendant  has  given  security  on  a  writ  of  ne  exeat,  the  writ  and 
security  will  be  discharged,  as  to  the  principal  as  well  as  sureties, 
notwithstanding  that  it  may  appear  from  the  proceedings  in  the 
cause  that  a  much  larger  sum  is  due  from  the  defendant  to  the 
l^laintiff.^  Where,  subsequently  to  the  issue  of  the  writ  against 
a  defendant,  he  took  the  benefit  of  the  Insolvent  Debtors'  Acts, 
the  writ  was  discharged  upon  his  paying  the  costs  of  the  applica- 
tion to  discharge  the  writ,  and  relieving  the  plaintiff  from  all 
liability  on  his  undertaking  as  to  damages,  and  from  any  action  or 
other  proceeding  with  respect  to  the  writ.^ 

When  an  application  to  discharge  the  writ  is  granted,  the  dis- 
charging order  ouglit  also  to  restrain  the  person  against  whom  the 
writ  has  issued  from  bringing  an  action  for  false  imprisonment : 
otherwise,  in  the  event  of  such  an  action  being  brought,  although 
probably  in  all  cases  the  Court  would  stop  the  action,  yet  the  costs 
of  the  application  for  that  purpose  would  be  at  the  expense  of  the 
person  by  whom  the  writ  had  been  obtained.* 

Where  the  usual  undertaking  as  to  damages  has  been  given, 
the  Court  will,  if  it  considers  that  the  writ  has  been  improperly 
obtained,  direct  an  inquiry  as  to  the  damages  sustained  by  the 
defendant,  and  order  payment  of  the  amount  certified  in  respect 
thereof.^ 

The  Court  will  not,  after  the  writ  has  been  discharged  in  Equity, 
interfere  to  direct  the  party  to  be  discharged  from  a  subsequent 
arrest  at  Law  for  the  same  demand ;  but  will  leave  it  to  the  Court 
of  Law  to  determine  whether,  under  the  circumstances,  the  Com- 
mon Law  process  ought  to  be  made  available.® 

A  writ  of  ne  exeat  will  not  be  discharged  on  the  mere  ground 
that,  since  it  was  ordered,  the  plaintiff  has  amended  his  bill:  unless 
it  can  be  shown  that  the  amendments  have  varied  the  case,  as 
originally  stated.  The  Court,  therefore,  will  not  make  a  special 
order,  giving  the  plaintiff  liberty  to  amend,  "  without  prejudice  to 
the  ne  exeat;''''  but  will  leave  it  to  him  to  obtain  the  common 
order,  if  he  thinks  he  can  do  so  with  safety."' 


1  Debnziii  V.  Debnzin,  1  Dick.  95;  Reg. 
Lib.  174.3,  A.  64. 

2  Baker  v.  Jefferies,  2  Cox,  226  ;  Beames 
on  Ne  exeat,  86. 

3  .James  v.  North,  5  Jur.   N.  S.   84;  7 
W.  R.  150,  V.  C.  K. 


4  Dnrley  v.  Nicholson,  2  Dr.  &  War.  86. 

5  Sichell  V.  Raphael,  4  L.  T.  N.  S.  114, 
V.  C.  VV.  For  tlie  order  in  that  case,  see 
Seton.  960,  No.  .3. 

6  Walker  v.  Christian,  7  Sim.  367. 

7  Grant  V.  Grant,  5  Russ.  189. 


CHAPTER   XXXIX. 


RECEIVERS. 


Section  I.  —  In  lohat  Cases  appointed. 


A  Receiver  is  an  indifferent  person,  between  the  parties,  ap-  Nature  of  the 
pointed  by  the  Court  to  receive  the  rents  and  profits  of  real  estate,  o^ce. 
or  to  get  in  and  collect  personal  estate,  or  other  things  in  question, 
pending  the  suit,  where  it  does  not  seem  reasonable  to  the  Court 
that  either  party  should  do  it ;  ^  or  where  a  party  is  incompetent  to 
do  so  :  as  in  the  case  of  an  infant.  A  Receiver  is  bound  to  account 
for  and  pay  what  he  receives  or  gets  in,  as  the  Court  shall  direct ; 
and,  to  secure  his  doing  so,  he  is  commonly  ordered  to  enter  into 
a  recognizance,  with  sureties.^ 

The  appointment  of  a  Receiver  is  a  matter  resting  in  the  discre- 
tion of  the  Court  \  ^  and  the  Receiver,  when  appointed,  is  treated 
as  virtually  an  officer  and  representative  of  the  Court,  and  subject 
to  its  orders.^     Lord  Hardwicke  considered  this  power  of  appoint- 


Appointment 
discretionary 
in  Court. 


1  Edwards  Receivers,  2;  H.  K.  Cliase's 
Case,  1  Bland,  213. 

2  Ord.  XXIV.  1;  Wyatt's  P.  R.  355, 
356;  Harr.  by  Newl.  499.  As  to  Receiv- 
ers, see  Adams  on  Eq  447 ;  Chambers  on 
Infants,  547-564;  Fisher,  227-290;  Jeremy 
on  Eq.  248-253;  Levvin  on  Trusts,  660- 
662;  Macpherson  on  Infants,  266-268; 
Seton,  1002-10.39;  Story  Eq.  Jur.  §§  827- 
838;  Woodfall,  61. 

3  Skip  V.  Harwood,  3  Atk.  564;  and  see 
Owen  V.  Homan,  3  M'N.  &  G.  378,  412; 
15  Jur.  339^  4  H.  L.  Ca.  097;  17  Jur.  861; 
Nichols  V.  Perry  Patent  Arm  Co.,  3 
Stockt.  (N.  J.)  126;  Oakley  w.  Patterson 
Bank,  1  Green  Ch.  173;  Milwaukee  &c. 
R.R.  Co.  V.  Soutter,  2  Wallace  U.  S.  510; 
Rawnsley  v.  Trenton  Mut.  Ins.  Co.,  1 
Stockt.  (N.  J.)  347;  Lottimer  v.  Lord,  4 
E.  D.  Smith  (N.  Y.),  183;  see  Verplank 
V.  Caines,  1  John.  Ch.  57.  In  Orphan 
Asylum  v.  M'Cartee,  1  Hopk.  435,  the 
Court  remark :  "  It  is  said,  that  the  ap- 
pointing of  a  Receiver  rests  in  discretion. 
This  proposition  does  not  teach  much.  A 
Receiver  is  proper  if  tlie  fund  is  in  danger; 
and  this  principle  reconciles  the  cases 
found  in  the  books.     There  is  no  case  in 


which  the  Court  appoints  a  Receiver, 
merelj'  because  the  measure  can  do  no 
harm."  See  Parkhurst  v.  Kinsman,  2 
Blatch.  C.  C.  78;  Voshell  v.  Hynson,  26 
Md.  392. 

As  a  general  thing,  under  the  law  in 
New  Jersey,  where  a  corporation  is  legally 
declared  insolvent,  Receivers  are  ap- 
pointed. Nichols  V.  Perry  Patent  Arm 
Co.,  3  Stockt.  (N.  J.)  126.  Where  it  lies 
out  of  the  power  of  the  sheriff  to  levy  on, 
or  take  possession  of  certain  ornaments, 
usually  worn  on  the  person,  for  a  debt,  a 
Receiver  will  be  appointed  and  an  order 
made  for  their  delivery  to  him.  Frazier 
V.  Barnum,  4  C.  E.  Green  (N.  J.),  316, 

4  Angel  V.  Smith,  9  Ves.  3S5;  Hutchin- 
son V.  Alassarene,  2  Biill  &  B.  55;  Jeremy 
on  Eq.  248,  249;  Hewett  v.  Adams,  55 
Maine,  214;  Tillinghast  v.  Champlin,  4 
R.  I.  173;  LoUimer  v.  Lord,  4  E.  D.  Smith 
(N.  Y.),  183 ;  In  re  Colvin,  3  Md.  Ch.  Dec. 
278;  see  Williamson  v.  Wilson,  1  Bland, 
421 ;  Field  v.  Jones,  11  Geo.  413. 

He  is  at  all  times  entitled  to  and  must 
receive  the  advice  and  protection  of  the 
Court.  Cammack  v.  Johnson,  1  (ireen 
Ch.  173;  see  Jn  re  Receivers  of  the  Globe 
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Ch.  XXXIX. 

•       §1- 


In  what  cases 
usually 
granted : 


Where  the 
litigants  have 
only  equita- 
ble interests, 
rights  of 
party  having 
legal  estate 
will  be  re- 
spected ; 

afi  in  the 
case  of  a 
second  mort- 


ment  to  be  of  great  importance,  and  of  most  beneficial  tendency : 
saying,  "  It  is  a  discretionary  power  exercised  by  this  Court,  with 
as  great  utility  to  the  subject,  as  any  sort  of  authority  that  belongs 
to  it ;  and  is  provisional  only,  for  the  more  sj^eedy  getting  in  of  a 
party's  estate,  and  securing  it  for  the  benefit  of  such  person  who 
shall  appear  to  be  entitled ;  and  does  not  at  all  afiect  the  right."  ^ 
The  most  ordinary  cases  in  which  Receivers  are  granted  by  the 
Court,  are  those  in  which  the  suit  arises  out  of  claims  by  parties 
having  equitable  interests  in  the  property,  the  subject  of  litigation. 
In  such  cases,  the  Court  will  appoint  a  Receiver,  for  the  purpose 
of  protecting  the  property,  till  the  question  between  the  parties 
shall  have  been  determined.^  And,  in  general,  it  may  be  taken  as 
a  rule,  that  where  the  legal  estate  is  vested  in  a  person  claiming 
an  interest  paramount  to  that  of  the  litigant  parties,  so  that  the 
litigant  parties  can  only  have  equitable  interests,  the  Court  will 
grant  a  Receiver :  although,  in  doing  so,  it  will  always  take  care 
not  to  interfere  with  the  rights  of  the  party  having  the  prior  estate. 
Therefore,  where  a  man  has  an  equitable  mortgage,  "  that  is,  if 
there  is  a  prior  mortgagee  :  then,  if  the  prior  mortgagee  is  not  in 
possession,  the  other  may  have  a  Receiver,  without  prejudice  to 
his  taking  possession."  ^  In  Berney  v.  Sewell,'^  Lord  Eldon  said  : 
"  I  remember  a  case,  where  it  was  much  discussed  whether  the 
Court  would  appoint  a  Receiver,  when  it  appeared  by  the  bill  that 
there  was  a  prior  mortgagee  who  was  not  in  possession.  I  have  a 
note  of  that  case :  there,  Lord  Thurlow  made  the  appointment, 
without  prejudice  to  the  first  mortgagee's  taking  possession,  and 
that  was  afterwards  followed  by  Lord  Kenyon."  ^ 


Ins.  Co.,  6  Paige,  102;  Hooper  v.  Winston, 
24  111.  353 ;  In  re  Van  Allen,  37  Barb. 
(N.  Y.)  225.  He  acts  under  the  super- 
vision of  the  Court,  the  property  in  his 
hands  being  in  the  custody  of  the  law. 
Hooper  v.  Winston,  2-1  111.  353.  He  is  but 
a  minister,  and  therefore  has  not  the  dis- 
cretionary power  of  a  person  acting  in  a 
fiduciary  character.  Hooper  v.  Winston, 
supra. 

1  Skip  V.  Harwood,  uhi  sup. ;  and  see 
Story  Eq.  Jur.  §  831. 

2  Clieever  v.  Rut.  &  Burl.  R  R.  Co.,  39 
Vt.  653.  The  power  to  appoint  a  Receiver 
is  most  usuafly  called  into  action  either  to 
prevent  fraud,  save  the  subject  of  litigation 
from  material  inj  ury,  or  rescue  it  from  prob- 
able destruction;  and  there  is  no  necessit}' 
to  appoint  a  Receiver,  except  for  one  of 
these  purposes.  Baker  v.  Backus,  32  111. 
79;  see  Haightr.Burr,  19  Md.  130;  Voshell 
V.  Hynson,  26  Md.  83,  92. 

The  appointment  of  a  Receiver  alters  no 
right,  not  even  so  as  to  prevent  the  run- 
ning of  the  Statute  of  Limitations.  William- 
son V.  Wilson,  1  Bland,  421.  But  though 
the  appointment  of  a  Receiver  does  not 


involve  a  decision  upon  any  right,  still  it 
can  only  be  made  at  the  instance  of  a 
party  who  has  an  acknowledged  interest  or 
a  strong  presumption  of  title,  in  liimself 
alone,  or  in  common  with  others;  and 
where  the  property  itself,  or  its  rents  and 
profits,  are  in  danger  of  being  materially 
injured,  or  totally  lost.  H.  K.  (Jhase's 
Case,  1  Bland,  213;  Williamson  v.  Wilson, 
1  Bland,  421;  see  State  v.  Northern  &c. 
Railway  Co.,  18  Md.  193. 

Generally,  a  Receiver  will  only  be  ap- 
pointed on  bill  filed  for  that  purpose,  and 
rarely  before  answer,  except  under  pro- 
visions by  particular  statutes.  He  will  be 
appointed  on  petition,  only  in  cases  of  in- 
fants, whose  positions  as  wards  of  the 
Court  gives  them  the  right  to  apply  by 
petition,  or  in  cases  similarly  situated.  A 
Receiver  will  not  be  appointed,  as  against 
a  plaintiff",  upon  the  application  of  the  de- 
fendant. Leddel  v.  Starr,  4  C.  E.  Green 
(N.  J.),  159. 

3  Per  Lord  Eldon,  IJ.  &  W.  648. 

4  1  J.  &  W.  647. 

6  Jb.  649.  In  Phipps  v.  Bishop  of  Bath 
and   Wells,  as  reported  in  2  Dick.  608 


IN   WHAT   CASES    APPOINTED. 
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The  same  principle  is  applied  to  other  equitable  creditors;^  and, 
indeed,  to  all  other  persons  having  mere  equitable  estates.  The 
rule,  with  respect  to  equitable  creditors,  is  thus  laid  down  by  Lord 
Eldon,  in  Davis  v.  The  Duke  of  Marlborough :  ^  "  The  rule  I  take 
to  be,  that  the  Court  will,  on  motion,  appoint  a  Receiver  for  an 
equitable  creditor,  or  a  person  having  an  equitable  estate,  without 
l^rejudice  to  persons  who  have  prior  estates  :  in  this  sense,  without 
prejudice  to  persons  having  prior  legal  estates,  that  it  will  not  pre- 
vent their  proceeding  to  obtain  possession,  if  they  think  proper ;  ^ 
and  with  regai-d  to  persons  having  prior  equitable  estates,  the  Court 
takes  care,  in  appointing  a  Receiver,  not  to  disturb  equities ;  and, 
for  that  purpose,  directs  inquiries,  to  determine  priorities  among 
equitable  incumbrancers  :  permitting  legal  creditor  to  act  against 
the  estates  at  Law,  and  settling  the  priorities  of  equitable  creditors. 
Provided  it  is  satisfied,  in  that  stage  of  the  cause,  that  the  relief 
prayed  by  the  bill  will  be  given  when  a  decree  is  pronounced,  the 
Court  will  not  expose  parties  claiming  that  relief  to  the  danger  of 
losing  the  rents,  by  not  appointing  a  Receiver  of  an  estate  on 
which  it  is  admitted  that  they  cannot  enter."  *  And  here  it  may 
be  remarked,  that  although,  where  there  is  a  prior  mortgagee  in 
existence  having  the  legal  estate,  the  Court  will  not,  by  the  ai> 


Ch.  XXXIX. 

§1- 


or  other 
equitable  in- 
cumbrances. 

Appoint- 
ment, in  such 
case  will  be 
without  pre- 
judice to 
prior  legal 
estates. 


Prior  incum- 
brancer can- 
not object  by 
taking  pos- 
session him- 
self. 


Lord  Thurlow  refused  the  appointment  of 
a  Receiver  at  the  instance  of  a  second 
mortgagee:  the  first  not  being  in  posses- 
sion; but  in  Bryan  v.  Cormick,  1  Cox, 
422,  he  came  to  the  determination  men- 
tioned in  the  text.  A  similar  order  was 
also  made  in  Dalmer  v.  Dashwood,  2  Cox, 
378.  In  Norway  v.  Rowe,  19  Ves.  144, 
153,  Lord  Eldon  states  it  to  be  the  practice, 
on  motions  for  Receivers,  not  to  look  at 
mortgagees  further  than  to  take  care  that 
they  are  not  prejudiced.  See  Price  v. 
Williams,  G.  Coop.  31 ;  Brooks  v.  Great- 
hed,  1  J.  &  W.  176;  seeCortelyeuw.  Hath- 
away, 3  Stockt.  (N.  J.)  42,  43,  in  which  it 
was  held  that  the  rights  of  a  first  and  sub- 
sequent mortgagee  are  different.  The 
first  mortgagee  has  a  legal  right  to  the 
rents  and  profits,  and  has  his  remedy  at 
Law  by  ejectment.  A  subsequent  mort- 
gagee is  better  entitled  to  the  remedy  of  a 
Receiver,  because  he  has  no  right  to  the 
possession  at  Law  as  against  his  prior 
mortgagee,  and  if  the  first  mortgagee  re- 
fuses to  exercise  his  legal  rights,  there 
seems  a  propriety  in  an  interposition  of  a 
Court  of  Chancery. 

The  rule  in  New  York,  that  where 
premises  are  an  inadequate  securitj',  and 
the  mortgagor  is  insolvent,  a  Receiver  will 
be  appointed,  has  not  been  adopted  by  the 
Court  of  Chancery  in  New  Jersey,  no  dis- 
tinction being  made  between  a  first  and  a 
subsequent  mortgagee,  whose  rights  are 
entirely  different.  Cortelyeut?.  Hathaway, 
supra;    see    Warner   v.    Gouverneur,    1 


Barb.  (S.  C.)  38;  Bank  of  Ogdensburg  «. 
Arnold,  5  Paige,  39;  Shotwell  v.  Smith,  3 
Edw.  Ch.  588;  Sea  Ins.  Co.  v.  Stebbins,  8 
Paige,  566. 

1  See  Curling  v.  Marquis  Townshend, 
19  Ves.  628. 

2  2  Swanst.  137. 

3  See  Dalmer  v.  Dashwood,  2  Cox,  378, 
382;  but  they  must  first  obtain  leave  of 
the  Court.  Bryan  v.  Cormick,  ubi  sup. ; 
Anon.,  6  Ves.  287 ;  Angel  v.  Smith,  9  Ves. 
335 ;  Brooks  v.  Greathed,  ubi  sup. ;  Gresley 
V.  Adderley,  1  Swanst.  579;  Rhodes  v. 
Lord  Mostyn,  17  Jur.  1007,  V.  C.  W.; 
and  see  post,  p.  1718;  Cortelyeu  v.  Hath- 
away, 3  Stockt.  (N.  J.)  41. 

4  The  granting,  however,  of  a  Receiver 
is  a  matter  of  discretion,  to  be  governed  by 
the  whole  circumstances  of  the  case:  one 
most  material  of  such  circumstances  being, 
the  probability  of  the  plaintiff  being  ulti- 
mately entitled  to  a  decree.  Owen  v.  Ho- 
man,  3  M'N.  &  G.  378,  412;  15  Jur.  339, 
346;  Affd.,  4  H.  L.  Ca.  997;. 17  Jur.  861; 
and  see  Coope  v.  Cresswell,  12  W.  R.  299, 
V.  C.  K.  Where,  upon  the  application  of 
a  subsequent  mortgagee,  a  Receiver  is  ap- 
pointed, it  is  without  prejudice  to  any 
prior  mortgagee  or  other  incumbrancer, 
and  the  Receiver  will  be  directed  to  keep 
down  the  interest  upon  prior  incumbrances. 
Cortelyeu  v.  Hathaway,  3  Stockt.  (N.  J.) 
39.  In  this  case  the  grounds  are  stated  on 
which  a  Receiver  may  be  appointed  on  the 
application  of  a  junior  incumbrancer. 
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Ch.  XXXIX. 

§1- 


Receivership 
only  for  bene- 
fit of  those 
who  choose 
to  avail  them- 
selves of  it. 


Where  party- 
creating  in- 
cumbrance 
is  abroad; 


or  has  ab- 
sconded to 
avoid  ser- 
vice. 

No  Receiver 
appointed 
against  the 
possession  of 
party  having 
prior  legal 
estate. 


pointment  of  a  Receiver,  deprive  him  of  his  right  to  possession,  it 
will  not  permit  him  to  object  to  the  appointment  of  a  Receiver  by 
any  act  short  of  a  personal  assertion  of  his  legal  right,  and  taking 
possession  himself.^  And  if,  after  a  Receiver  has  been  appointed, 
he  does  not  think  proper  to  avail  himself  of  his  legal  right  (which 
he  may  do  by  applying  to  be  examined  pro  interesse  suo),  he  will 
not  be  permitted  to  have  the  benefit  of  the  Receiver :  ^  the  appoint- 
ment of  a  Receiver  being  for  the  benefit  of  incumbrancers,  so  far, 
only,  as  expressed  to  be  for  their  benefit,  and  as  they  choose  to 
avail  themselves  of  it.^ 

The  Court  will  grant  a  Receiver  at  the  instance  of  a  second  in- 
cumbrancer, in  all  cases  in  which  the  first  incumbrancer  is  not  in 
possession  of  the  property;  and  the  circumstance  of  the  party 
creating  the  incumbrance  being  abroad,  and  refusing  to  appear  to 
the  suit,  will  not  deprive  the  second  incumbrancer  of  his  right  to 
a  Receiver.*  In  Holmes  v.  Hell,^  however.  Lord  Langdale  M.  R. 
appears  to  have  entertained  some  doubt  as  to  his  power  to  appoint 
a  Receiver,  where  one  of  two  mortgagors,  who  were  tenants  in 
common,  was  abroad :  at  least,  so  far  as  regarded  the  moiety  of  the 
absent  party :  although  he  thought  the  objection  removed,  by  the 
circumstance  of  the  mortgagor,  who  was  in  England,  being  in 
the  possession  of  the  whole  rents.  His  Lordship's  difliculty  appears 
to  have  arisen  from  J^rowne  v.  Blount^  in  which  Sir  John  Leach 
M.  R.  refused  to  appoint  a  Receiver,  in  the  absence  of  the  owner 
of  the  estate.  The  decision  in  that  case,  however,  was  not  come 
to  upon  an  interlocutory  application,  but  upon  the  hearing  of  the 
cause  :  on  which  occasion,  it  having  been  held  that  the  Court 
could  not  proceed  to  make  a  decree  in  the  absence  of  the  party 
beneficially  interested,  it  was  urged  that,  although  it  coitld  not 
grant  the  relief  prayed,  it  would  go  the  length  of  appointing  a 
Receiver.  It  appears  now  to  be  settled,  that  a  Receiver  may  be 
granted  against  a  defendant  who  is  out  of  the  jurisdiction  of  the 
Court ; ''  and  where  the  defendant  has  absconded  to  avoid  service.* 

The  Court  will  not,  unless  under  very  particular  circumstances, 
appoint  a  Receiver,  where  the  party  having  the  legal  estate  is  in 
actual  possession  of  the  property.^     Thus,  although  a  second  mort- 


1  Silver  v.  Bishop  of  Norwich,  3  Swanst. 
112,  n.  (6);  IJhodes  v.  Lord  Mostyn,  17 
Jur.  1007,  V.  C.  W. 

2  See  Anon.,  6  Yes.  287;  Angel  v. 
Smith,  9  Yes.  335,  338;  Brooks  v.  Gnat- 
hed,  1  J.  &  W.  178;  Hunt  v.  Priest,  2 
Dick.  540. 

3  Grcsley  v.  Adderley,  1  Swaii.st.  579. 

4  Trtntield  v.  Irvine,  2  Ku.ss.  140;  but 
see  Coward  v.  Chadwick,  ib.  150,  n. 

5  2  Beav.  298. 

6  2  R.  &  M.  83. 

T  Gibbins  v.   Maiuwaring,   9   Sim.  77; 


Smith  y.    Smith,   10  Hare  Ap.    71;    and 
see  Stratton  v.  Davidson,  1  R.  &  M.  484. 

8  Pitcher  v.  Helliar,  2  Dick.  580;  Ma- 
guire  V.  Allen,  1  B.  &  B.  75 ;  Dowling  v. 
Hud'^oii,  14  Beav.  423. 

9  It  .'^eems  that  this  rule  will  not  apply, 
where  the  part}-  in  possession  is  merely  so 
upon  execution,  under  a  judgment;  and 
that,  ill  such  cases,  a  crcditrir  having 
taken  out  execution,  cannot  hold  property 
against  an  estate  created  prior  to  his  debt. 
lT])on  this  principle.  Lord  Kldon  made  an 
order  fur  the  appointment  of  a  Keceiver  of 
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gagee  may  have  a  Receiver,  where  the  first  is  not  in  possession, 
yet,  if  the  first  mortgagee  is  in  actual  possession  of  the  estate,  a 
Receiver  will  not  be  appointed :  unless  it  is  shown  that  the  first 
mortgagee  has  been  paid  off":  in  which  case,  a  Receiver  may  be 
appointed,  on  the  application  of  a  subsequent  incumbrancer.^ 

In  order  to  defeat  an  equitable  mortgagee  of  his  right  to  a  Re- 
ceiver, the  possession  of  the  party  must  be  such  a  possession  as 
invests  him  with  a  title  to  receive  the  rents  and  profits :  a  mere 
possession  as  tenant  will  not  be  suflSicient ;  and  where  one  of  the 
defendants  was  in  the  occupation  of  part  of  the  estate  as  tenant, 
and  had  purchased  of  the  plaintiff  a  part  of  his  mortgage,  the 
interest  of  which  was  about  equal  to  the  rent  of  his  occupation, 
the  Court  of  Exchequer  held,  that  he  could  not  unite  his  two  char- 
acters of  mortgagee  and  tenant ;  and  that  his  possession,  being  as 
tenant,  could  not  be  set  up  against  the  other  mortgagee.^ 

And  here  it  may  be  remarked,  that  as  between  mortgagees  in 
possession  and  persons  having  subsequent  interests,  the  Court  will 
not  appoint  a  Receiver  against  a  mortgagee's  OAvn  oath  that  some- 
thing is  due  to  him,^  unless  the  party  making  the  application  will 
ofier  to  pay  him  off,  according  to  his  demand,  as  he  states  it  him- 
self: in  which  case,  if  the  party  will  bring  the  mortgagee's  own 
confession,  that  he  has  been  paid  ofi",  or  that  he  has  refused  to  ac- 
cept what  is  due  to  him,  the  Receiver  will  be  appointed ;  *  but,  for 
this  purpose,  the  Court  will  require  the  mortgagee  to  state  upon 
his  oath  what  he  believes  to  be  due  ;  and,  in  taking  the  possession 
fi-om  him  upon  payment  of  what  he  swears  to  be  due,  it  will  make 
him  give  security  to  refund,  if  it  shall  appear,  upon  the  account, 
that  so  much  is  not  due ;  and  where  he  will  not  swear  that  any 
thing  is  due,  the  Court  will  appoint  a  Receiver.^ 

The  disinclination  of  the  Court  to  appoint  a  Receiver,  where 
the  property  is  in  possession  of  a  party  having  the  legal  estate,  is 


Ch.  XXXIX. 

§1- 


But  posses- 
sion must  be 
such  as  to 
entitle  party 
to  rents  and 
profits. 


the  rents  and  profits  of  a  rectory,  at  the  in- 
stance of  a  second  incumbrancer:  although 
a  third  incumbrancer  wa.s  in  possession, 
under  a  sequestration  from  the  Bishop, 
which  his  Lordship  considered,  in  con- 
templation of  this  Court,  as  equal  to  a 
judgment.  White  v.  Bishop  of  Peter- 
borough, 3  Swanst.  109,  116,  117;  but  see 
Bates  V.  Brothers,  2  Sm.  &  G.  509.  As 
between  equitable  creditors  and  judgment 
creditors,  having  possession  under  writs  of 
elegit,  it  is  competent  to  the  Court  to  ap- 
point a  Receiver  in  favor  of  the  equitable 
creditors,  not  disturbing  the  rights  of  any 
of  the  judgment  creditors  in  possession. 
Davis  V.  Duke  of  Marlborough,  1  Swanst. 
74,  84. 

1  See  Quarrell  v.  Beckford,  13  Ves.  377 ; 
Oodrington  v.  Parker,  16  Ves.  469;  Ber- 
ney  v.  Sewell,  1  J.  &  W.  657. 

2  Archdeacon  v.  Bowes,   3  Anst.  752; 


see  Sea  Ins.  Co.  v.  Stebbins,  8  Paige,  565; 
B  ink  of  Ogdensburg  v.  Arnold,  5  Paige, 
38 ;  Frelinghuvsen  v.  Colden,  4  Paige,  204. 

8  Rowe  V.  Wood,  2  J.  &  W.  553,  557; 
see  Bank  of  Ogdensburg  v.  Arnold,  5  Paige, 
88 ;  Frelinghuysen  v.  Colden,  4  Paige,  204 ; 
Sea  Ins.  Co.  v.  Stebbins,  8  Paige,  56 J; 
Quinn  v.  Britham,  2  Edw.  Ch.  314;  Leahy 
V.  Arthur,  1  Hogan,  92.  Receivers  in  mort- 
gage cases  are  allowed  with  great  caution; 
and  will  be  appointed  only  where  there  is 
a  clear  inadequacy  of  security,  or  the 
rents  have  been  expressly  pledged  for  the 
debt.  The  best  criterion  of  adequacy  or 
inadequacy  of  the  security  in  such  cases, 
is  the  rental.  Shortwell  v.  Smith,  3  Edw. 
Ch.  588. 

<  Bernev  v.  Sewell,  IJ.  &  W.  647. 

5  Chambers  v.  Goldwin,  cited  13  Ves. 
377;  Quarrell  v.  Beckford,  ibid. 
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at  the  in- 
stance of  a 
purchaser, 
pendente  lite ; 

or  pending  a 
suit  to  en- 
force aa 
agreement 
for  a  mort- 
gage; 


in  suits  by 
creditors, 
where  it  is 
evident  that 
real  estate 
must  be  sold. 


Where  Court 
is  satisfied 
that  party  in 
possession  is 
wrongfully 
entitled. 


felt  in  those  cases  only  in  which  the  estate  of  the  party  in  posses- 
sion is  prior  to  that  of  the  parties  to  the  litigation.  Where  the 
right  to  the  possession  is  the  subject  of  dispute,  and  the  plaintiff 
ha%dng  an  equitable  interest  claims  the  legal  estate  fi-om  the  de- 
fendant in  possession,  the  Court  mil,  if  it  sees  clearly  that  the 
plaintiff  has  the  right,  and  that  the  ultimate  decree  will  be  in  his 
favor,  appoint  a  Receiver  pending  the  suit.^  Thus,  a  Receiver 
may  be  ajipointed  at  the  instance  of  a  purchaser  pendente  lite,  if 
the  Court  is  satisfied  that  the  contract  is  one  which  it  can  enforce.^ 
So,  also,  where  the  defendant,  on  an  advance  of  money  by  the 
plaintiff,  agreed  to  execute  a  mortgage  of  certain  lands,  but  did 
not  perform  the  agreement,  and  there  was  an  arrear  of  interest 
due  on  the  money  advanced,  upon  which  the  plaintiff  filed  a  bill 
for  specific  performance,  a  Receiver  was  appointed.^  In  like  man- 
ner, where  a  tenant  in  tail  in  remainder,  upon  an  advance  of  money 
to  him  by  the  plaintiff,  had  agreed  to  pay  it  after  the  death  and 
failure  of  issue  of  his  brother,  the  tenant  in  tail  in  jDossession,  and 
had  secured  the  money  by  a  mortgage  of  the  estate,  and  a  cove- 
nant to  levy  a  fine  and  suffer  a  recovery  to  give  effect  to  the  mort- 
gage, but,  on  coming  into  possession  of  the  estate,  refused  to 
perform  his  covenant,  the  Court  appointed  a  Receiver  of  the  rents.* 

Upon  the  same  principle,  where  a  bill  was  filed  by  creditors, 
claiming  satisfaction  out  of  real  and  personal  assets,  and  it 
apj^eared,  by  the  answer  of  the  person  in  possession  of  the  real 
estate,  that  the  real  estate  must  eventually  be  resi^onsible,  as  there 
was  no  personal  estate  to  be  applied  to  discharge  debts,  the  Court 
apjDointed  a  Receiver  in  the  first  instance.^ 

The  Court,  sometimes,  will  appoint  a  Receiver  against  a  party 
having  possession  under  a  legal  title.  Thus,  where  fi-aud  can  be 
clearly  proved,  and  immediate  danger  is  likely  to  result  if  the 
intermediate  possession  should  not  be  taken  under  the  care  of  the 
Court,  a  Receiver  will  be  appointed.^  This  rule  was  recognized  by 
Lord  Eldon,  in  Lloyd  v.  Passingham :  "^  where  his  Lordship  ob- 
served :  "  The  Court  interposes,  by  appomting  a  Receiver,  against 
the  legal  title,  with  reluctance :  compelled  by  judicial  necessity, 
the  effect  of  fraud  clearly  proved,  and  imminent  danger  if  the 
intermediate  possession  should  not  be  taken  under  the  care  of  the 


1  See  Whitvvorth  v.  Gaugain,  1  Phil. 
728;  3  Hare,  416. 

2  Metcalfe  v.  Pulvertoft,  1  V.  &  B.  180; 
and  see  Dawson  v.  Yates,  1  Beav.  301 ;  2 
Jur.  960. 

3  Shakel  v.  Duke  of  Marlborough,  4 
Mad.  463. 

4  Free  v.  Hinde,  2  Sim.  7. 

5  Jones  V.  Pugh,  8  Ves.  71 ;  Earl  of  Fin- 
gal  V.  Blake,  2  Moll.  50;  Chalk  v.  Raine, 
7  Hare,  393;  13  Jur.  981;  and  see  Coope 
V.  Cresswell,  12  W.  R.  299,  V.  C.  K.    As 


to  Receivers  in  creditors'  suits,  see  further 
Bloodgood  V.  Clark,  4  Paige,  575;  Brown- 
ing V.  Bettis,  8  Paige,  568;  Fitzhugh  v. 
Everingham,  6  Paige,  29;  Osborn  v. 
Heyer,  2  Paige,  342;  Haggarty  v.  Pitt- 
man,  1  Paige,  298;  Parker  v-  Moore,  3 
Edw.  Ch.  304;  Hart  v.  Tims,  3  Edw.  Ch. 
226. 

6  Lloyd  V.  Passingham,  16  Ves.  59; 
Hugonin  v.  Baseley,  13  Ves.  105. 

T  16  Ves.  70. 
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Court."     In  order,  however,  to  induce  the  Court  thus  to  interfere,  Ch.  XXXIX. 

it  is,  according  to  his    Lordship's  subsequent  remarks,  not  only   . ^ . 

necessary  that  the  Court  should  be  satisfied  of  the  existence  of 

fraud,  but  it  must  be  morally  sure  that,  upon  the  hearing  of  the 

cause,  the  party  would,  upon  the  circumstances,  be  turned  out  of 

possession ;  and  not  only  that,  but  it  must  see  some  danger  to  the 

intermediate  rents  and  profits.^     His  Lordship,  in  that  case,  did 

not  conceive  that  the  circumstances  disclosed  formed  that  extreme 

case  in  which  the  possession  was  to  be  taken  from  those  who  had 

the  legal  right ;  but,  in  a  later  case  of  Stilwell  v.  Wilkins,^  where  where  there 

a  bill  was  filed  for  the  purpose  of  setting  aside  a  purchase,  and  ^^^'^'^''ade- 

the  answer  of  the  defendants,  who  were  the  devisees  of  the  pur-  quacy  of 

chaser,  admitted  the  great  inadequacy  of  the  price,  but  stated  P"*^®* 

their  ignorance  of  the  other  circumstances  of  fraud  alleged,  his 

Lordship  granted  the  Receiver :  because,  if  the  case  stated  was 

true,  the  inadequacy  was  so  monstrous,  and  the  situation  of  the 

young  man  and  the  state  of  his  intellect  were  such,  that  it  was 

hardly  possible  to  suppose  that  the  transaction  could  stand.     He 

thought,  therefore,  that  it  was    a  case  in  which  such  an  order 

might  be  made :  though  it  was  not  the  general  habit  of  the  Court. 

Upon  the  same  principle,  the  Court  interfered  in  Podmore  v.  Where  there 
Gunning.^  In  that  case,  a  testator,  by  his  will,  bequeathed  the  f^ust'"'^^'^'^ 
residue  of  his  real  and  personal  estate  to  his  wife,  "  having  perfect 
confidence  that  she  will  act  up  to  those  views  which  I-  have  com- 
municated to  her,  in  the  ultimate  disposal  of  my  property  after 
her  decease;"  and,  upon  the  life's  dying  without  a  will,  the 
Court  appointed  a  Receiver,  upon  an  allegation  in  the  bill  (sup- 
ported by  afiidavit),  of  a  promise  by  the  wife  to  her  husband,  on 
the  faith  of  which  he  had  made  his  will,  that  she  would  bequeath 
the  residue  of  his  property,  after  her  decease,  to  the  plaintifis,  who 
were  his  natural  children. 

In  the  above  cases,  there  were  circumstances  of  either  actual  or  Where  no 
constructive  fi-aud,  as  well  as  of  actual  title,  to  induce  the  Court  gp^ohation. 
to  interfere.     Where  these  circumstances  are  absent,  and  there  is 
no  case  of  spoliation,  the  Court  will  not  appoint  a  Receiver  upon 
mere  ground  of  title  in  the  plaintiif.* 

Although  the  Court  will  not  interfere  upon  the  mere  ground  of  Where  there 
title,  it  will  appoint  a  Receiver  at  the  instance  of  parties  bene-  ^^ggsute: 
ficially  interested,  even  where  there  is  no  fi-aud  or  spoliation,  pro- 
vived  it  can  be  satisfactorily  established  that  there  is  danger  to 

1  Lloyd  V.  Passingham,  16  Ves.  59,  70;  ^  Clark  v.  Dew,  J  R-  &  M-  103;  Tol- 
and  see  Hugonin  v.  Baseley,  ubi  sup.  der^^y  v.  Colt,  1  Y.  &  C.  Ex.  621;  flliddle- 

2  .lac.  2&0,  283;  S.  C.  nom.  Stitwell  v.  ton  v.  Sherburne,  4  id.  3o8;  Lancashire  i>. 
Williams,  6  Mad.  49.  Lancashire,  9  Beav.  120;  9  Jur.  956;  Earl 

3  5  Sim.  485;  see  also  Landon  v.  Mor-  Talbot  v.  Hope  Scott  (Iso.  1),  4  K.  <Sc  J. 
ris,  5  Sim.  247.  96;  4  Jur.  N.  S.  1172. 
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where  dan- 
ger, arising 
from  miscon- 
duct or 
neglect; 
but  not  from 
poverty ; 


unless  in  the 
instance  of 
the  husband 
of  an  execu- 
trix; 


or  where  he 
is  insane; 
or  where  ex- 
ecutor is 
insolvent. 


the  estate  or  ftinci,  unless  sucli  a  step  is  taken.^  Thus,  in  the 
case  of  executors,  if  the  executor  has  wasted  the  effects,  or  in 
other  respects  misconducted  himself,  the  Court  will  interfere,  hy 
the  appointment  of  a  Receiver.^  Upon  this  ground,  also,  where 
an  executor  has  not  done  what  he  can  to  get  in  the  personal 
estate,^  or  is  out  of  the  jurisdiction,^  the  Court  will  order  a  Receiver 
to  be  appointed. 

Although  a  Receiver  will  be  appointed  as  against  an  executor, 
where  it  is  shown  that  there  is  a  probability  of  danger  to  the  prop- 
erty, it  must  be  such  danger  as  arises  from  the  misconduct  or 
neglect  of  the  party  :  mere  poverty  will  not,  of  itself,  constitute  a 
sufficient  ground  for  such  an  appointment.^  Where,  however,  an 
executrix,  who  had  been  appointed  guardian,  by  her  husband,  of  her 
three  children,  married  a  second  husband  in  necessitous  circum- 
stances, the  House  of  Lords  directed  a  Receiver  to  be  appointed  to 
get  in  the  outstanding  personal  estate.^  And  where  the  husband  of 
an  executrix,  was  in  the  West  Indies,  and  was  sworn  to  be  in  in- 
different circumstances,  a  Receiver  was  appointed.'^  It  appears, 
however,  from  the  report  of  that  case,  as  if  a  principal  ground  for 
granting  the  Receiver  had  been  the  fact  of  the  husband  being  in 
the  West  Indies,  and  not  amenable  to  the  process  of  the  Court; 
but,  in  another  case  of  a  similar  nature,  the  order  was  made  upon 
the  proof  of  the  husband's  insolvency :  though  the  affidavit  posi- 
tively denied  the  fact  of  his  being  abroad.^  It  seems,  also,  that  a 
Receiver  will  be  apjDointed  if  the  husband  of  the  executrix  is  of 
unsound  mind.^  And,  in  general,  where  a  personal  rej^resentative 
is  insolvent,  a  Receiver  will  be  appointed ;  ^'^  and  if  it  should  be 
necessary  to  bring  actions  at  Law  to  recover  j^art  of  the  effects, 


1  Barkley  v.  Lord  Reay,  2  Hare,  308 ; 
Bainbrigge  v.  Baddelej',  13  Beav.  355;  8 
M'N.  &  G.  413;  Parkhurst  v.  Kinsman, 
2  Blatch.  C.  C.  78;  Baker  v.  Backus,  32 
111.  79.  A  Receiver  may  be  appointed,  in 
such  a  case,  although  there  is  no  personal 
representative.  Steer  v.  Steer,  13  W.  R. 
225,  V.  C.  K.;  Overington  v.  Ward,  34 
Beav.  175. 

2  Anon.,  12  Ves.  4;  Middleton  v.  Dods- 
well,  13  Ves.  266 ;  Havers  v.  Havers,  Bar- 
nard. 22;  Lord  v.  Purchas,  17  Beav.  171, 
173;  Hervey  v.  Fitzpatrick,  Kay,  421; 
Boyd  V.  Murry,  3  John.  Ch.  4,  8.  '  Wher- 
ever the  appointment  of  a  Receiver  is 
sought  against  an  executor  or  administra- 
tor, it  is  necessary  to  establish  by  suitable 
proofs,  that  there  is  some  positive  loss,  or 
danger  of  loss  of  the  funds ;  as,  for  instance, 
some  waste  or  misapplication  of  the  funds, 
or  some  apprehended  danger  from  the 
bankruptcy,  insolvency,  or  personal  fraud, 
misconduct,  or  negligence  of  the  executor 
or  administrator.  2  Story  Eq.  Jur.  §  836; 
Mandeville  v.  Mandeville,  8  Paige,  475; 
Orphan  Asylum  v.  M'Cartee,  1  Hopk.  435. 


The  fact,  that  a  trustee  mixes  the  trust 
fund  with  his  own,  is  not  a  sufficient  ground 
for  the  appointment  of  a  Receiver  Orphan 
Asvlum  V.  Jl'Cartee,  1  Hopk.  435. 

3  Richards  v.  Perkins,  3  Y.  &  C.  Ex. 
299,  307;  3  Jur.  168. 

*  Smith  V.  Smith,  10  Hare  Ap.  71; 
Dickins  v.  Harris,  1  W.  N.  93,  V.  C.  S. 

5  Hathornthwaite  v.  Russel,  2  Atk.  126; 
Anon.,  12  Ves.  4;  Howard  v.  Papera,  1 
Mad  142;  JNLanners  v.  Furze,  11  Beav.  30, 
31;  12  Jur.  129. 

6  Dillon  V.  Lady  Mount  Cashell,  4  Bro. 
P.  C.  ed.  Toml.  306,  312. 

7  Tavlor  v.  Allen,  2  Atk.  213. 

8  Scott  V.  Becher,  4  Pri.  346. 

9  Yetts  V.  Palmer,  9  Jur.  N.  S.  954, 
M.  R. 

1"  W^here  an  executor  has  removed  from 
the  State,  leaving  his  cestui  que  trustand  the 
trust  estate,  the  Court  will,  on  the  applica- 
tion of  the  cestui  que  trust,  appoint  a  Re- 
ceiver. Ex  parte  Galluchat,  1  Hill  Ch. 
150.  But  the  Court  has  no  power  to  sub- 
stitute one  executor  in  the  place  of 
another. 
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since  that  must  be  in  the  name  of  the  executor,  the  Court  will 
compel  him  to  allow  his  name  to  be  used.^  It  seems,  however, 
that  if  a  person  known  by  a  testator  to  be  a  bankrupt  or  to  be 
insolvent,  is  appointed  an  executor  by  his  will,  such  person  will 
not,  in  general,  be  controlled  by  the  appointment  of  a  Receiver ;  ^ 
but  it  is  not  to  be  inferred,  from  the  circixmstances  of  the  will  having 
been  made  some  time  before  the  bankruptcy,  and  not  altered 
afterwards,  that  the  testator  had  a  deliberate  intention  to  intrust 
the  management  of  his  estate  to  an  insolvent  executor.^  The  cir- 
cumstance, that  the  party  who  had  the  administration  of  the 
testator's  effects  was  an  uncertificated  bankrupt,  and  was  not 
appointed  to  the  office  by  the  testator,  has  been  held  not  to  be  a 
sufficient  ground  for  the  appointment  of  a  Receiver,  where  several 
of  the  parties  interested  had  refused  to  join  in  the  application.^ 

The  same  grounds  which  will  induce  the  Court  to  take  away 
from  an  executor  the  possession,  or  the  right  to  the  possession,  of 
the  testator's  property,  by  the  appointment  of  a  Receiver,  in  case 
of  his  misconduct  or  of  his  bankruptcy  or  insolvency,  will  induce 
the  Court  to  interfere,  in  the  case  of  any  party  clothed  with  the 
character  of  a  trustee :  whether  he  is  a  mere  trustee,  or  a  trustee 
having  an  interest  in  the  estate  or  fund.^  Thus,  where  a  trustee 
refuses  to  act,  the  Court  will,  on  the  apphcation  of  the  persons 
beneficially  interested,  appoint  a  Receiver;^  and  where  several 
trustees  under  a  settlement,  in  consequence  of  disputes  amongst 
themselves,  permitted  the  rents  of  the  trust  estate  to  fixll  in  arrear, 
the  Court  not  only  appointed  a  Receiver  to  collect  the  rents,  but 
ordered  the  costs  of  the  suit  to  be  paid  by  the  trustees.^  So,  also, 
a  Receiver  was  appointed,  where,  in  consequence  of  disagreement 
among  the  trustees,  two  out  of  three  trustees  acted  without  the 
third,  and  took  the  trust  property  in  their  names  only  ;  ^  where 
the  trustees  accepted  new  trusts,  which  conflicted  with  the  former 
trusts  on  which  they  held  the  property  ;  ^  and  where,  by  the  laches 
of  the  trustee,  infiint  cestui  que  trusts  were  deprived  of  mainte- 
nance.^° 
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§1- 


1  Utterson  v.  Mair,  2  Ves.  J.  95,  98 ;  4 
Bro.  C.  C.  269,  277 ;  Scott  v.  Becher,  ubi 
sup. 

2  Stainton  v.  Carron  Company,  18  Beav. 
146,  161;  18  Jur.  137. 

3  Gladdon  v.  Stoneman,  1  Mad.  143,  n.; 
Langlev  v.  Hawk,  5  Mad.  46 ;  Williams  on 
Exurs."206. 

i  Smith  V.  Smith,  2  Y.  &  C.  Ex.  353. 

5  If  an  assignee  becomes  insolvent,  the 
assignor  maj'  npply  for  the  appointment 
of  a  Receiver  to  execute  the  trust  declared 
in  the  assignment.  Keys  v.  Bush,  2  Fnige, 
211.  So  where  a  debtor  in  fiiiling  circum- 
stances, assigns  bis  property  to  a  person, 
who  is  insolvent,  in  trust  for  bis  creditors, 


a  Receiver  will  be  appointed,  upon  the  ap- 
plication of  such  creditors,  to  take  charge 
of  such  propertj'  so  assigned.  Haggarty 
V.  Pittman,  1  Paige,  298. 

6  Palmer  r.  Wright,  10  Beav.  234;  and 
see  Brodie  v.  Barrv,  3  Mer.  695. 

7  Wilson  I'.  Wilson,  2  Keen,  249. 

8  Swale  V.  Swale,  22  Beav.  584;  see 
also  Tait  V.  Jenkins,  1  Y.  &  C.  C.  C. 
492 ;  Brawell  v.  Reed,  1  Hare,  434 ;  6  Jur. 
530. 

s  Earl  Talbot  v.  Hope  Scott  (No.  2),  4 
K.  &  J.  139;  4  Jur.  N.  S.  1172,  1180. 

w  Richards  v.  Perkins,  3  Y.  &  C  Ex. 
299,  307;  3  Jur.  168. 


In  the  case 
of  trustees ; 


■where  they 
refuse  to 
act; 


or  disagree ; 


or  accept  new 
and  conflict- 
ing ti'usts. 
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Effect  of 
acquiescence 
by  cestui  que 
trust. 


Implied 
trusts. 

Where  pur- 
chase made, 
subject  to 
charges. 


Where  tenant 
for  life  of 
leaseholds  is 
bound  to 


For  the  pur- 
pose of  ac- 
cumulating a 
fund. 


Receiver  not 
appointed, 
■where 

party  making 
the  applica- 
tion has  the 
legal  right. 


Upon  very  special  circumstances,  the  appointment  of  a  Receiver 
has  been  ordered,  in  the  absence  of  the  trustee.^  Where,  also, 
the  trust  property  has  been  applied,  without  comj^laint,  for  a  series 
of  years,  according  to  an  uniform  course  of  management  which  has 
been  sanctioned  by  the  parties  beneficially  interested,  the  Court 
will  not  appoint  a  Receiver,  by  interlocutory  order,  on  the  ground 
that  such  application  of  ])roperty  is  a  breach  of  trust :  unless  it 
is  perfectly  clear  that  the  party  in  whom  the  property  is  vested 
is  a  mere  naked  trustee,  and  has  not,  even  to  a  limited  extent,  any 
of  the  rights  and  interests  of  an  owner.  Upon  this  gi'ound,  a 
motion  for  the  appointment  of  a  Receiver  of  the  estates  vested  in 
the  Irish  Society,  at  the  instance  of  one  of  the  London  Companies, 
who  claimed  a  beneficial  interest  in  the  income  of  the  estates,  was 
refused.^ 

In  cases  of  misconduct  by  trustees,  the  Court  "^ill  appoint  a 
Receiver :  as  well  where  the  trust  arises  by  implication,  as  where 
it  is  expressed.  Upon  this  j^rinciple,  the  Court  has  held,  that 
where  a  man  takes  a  conveyance  of  a  legal  estate  subject  to  equi- 
table interests,  he  must  satisfy  those  interests  or  submit  to  a 
Receiver :  ^  therefore,  where  a  man  purchased  lands  subject  to  two 
equitable  annuities,  which  he  refused  to  pay,  Lord  Eldon  expressed 
his  determination  to  appoint  a  Receiver,  unless  the  defendant 
would  enter  into  an  undertaking  to  pay  the  annuities.* 

Upon  the  same  principle,  if  a  tenant  for  life  of  leaseholds  is 
bound  to  renew,  he  is,  in  such  case,  clothed  with  the  character  of 
trustee  ;.  and  if,  by  his  threats  or  acts,  he  manifests  an  intention 
to  sufier  the  lease  to  expire,  the  Court  will  appoint  a  Receivei',  in 
order  to  provide  a  fund  for  renewal.^  .  A  similar  order  for  the  ap- 
pointment of  a  Receiver  of  the  rents  and  profits  of  an  estate,  for 
the  purpose  of  accumulating  a  fimd,  was  made  where  the'  tenant 
for  life  had  fraudulently  obtained  a  sum  of  stock,  to  which  the 
trustees  of  her  settlement  were  entitled.^ 

As  the  object  of  appointing  a  Receiver  is,  usually,  the  pi-eserva- 
tion  and  protection  of  the  property  in  dispute  pending  htigation, 
the  Court  will  not  apjjoint  a  Receiver  on  the  application  of  a  party 
who  possesses  the  power  of  protecting  the  property  Avithout  it : 
consequently,  a  Receiver  will  not  be  ai^jjointed  on  behalf  of  a 
mortgagee  who  has  the  legal  estate,  as  he  has  nothing  to  do  but 
to  take  possession.'^     So,  also,  where  one  of  the  plaintiffs  was  a 


1  Hughes  V.  Wheeler,  11  Beav.  178,  179. 

2  Skinners'  Company  u.  Irish  Society,  1 
M.  &  C  162 ;  and  see"  Gray  v.  Chaplin,  2 
Russ.  126. 

3  Where  land  is  charged  with  the  pay- 
ment of  an  annual  sum,  a  Receiver  may  be 
put  upon  it  as  a  means  of  enforcing  pay- 
ment.    0 wing's  Case,  1  Bland,  297;  see 


Cairnes  v.  Chabert,  3  Edw.  Ch.  312;  Rog- 
ers V.  Ross.  4  John.  Ch.  388. 
4  Pritchard  v.  Fleetwood,  1  Mer.  54. 

6  See    Bennett   v.    Colley,    2  M.  &  K. 
225,  233. 

s  Woodyatt  v.  Gresley,  8  Sim.  180. 

7  Berney  v.  Sewell,    1   J.   &  W.   647; 
Sturchj;.  Young,  5  Beav.  557;  see  Cheever 
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trustee  of  the  estate,  with  a  power  of  entry  and  distress,  Lord  Eldon 
discharged  an  order  appointing  a  Receiver.^ 

Wherever  there  is  a  dispute  respecting  an  estate,  which  depends 
upon  a  mere  legal  title,  the  Court  will  not,  in  general,  grant  a 
Receiver :  because  the  plaintiff  has  his  remedy  by  asserting  his 
title  in  a  Court  of  Law.^  Thus,  where  an  heir-at-law  disputes  a 
will  against  the  devisees  in  possession,  the  Court  will  refuse  a 
Receiver:  because  he  may,  if  he  is  entitled  as  heir,  bring  his 
ejectment  against  the  devisees.^  This  rule,  however,  is  departed 
from  where  there  are  peculiar  circumstances  in  the  case  :  as  where 
the  Court  sees  that  it  is  clear,  from  the  evidence  produced,  that  it 
is  important  that  the  Court  should  interfere,  for  the  protection  of 
the  estate  or  of  the  rents  and  profits.  But  a  strong  case  of  danger 
to  the  property,  and  a  strong  ground  of  title  in  the  plaintiff,  must 
be  made  out.^ 

A  Receiver  will  also  be  appointed,  at  the  instance  of  a  person 
who  has  the  legal  estate,  where  the  property  is  in  the  nature  of  a 
trade  ;  ^  or  where,  from  conflicting  legal  rights,  it  is  impossible  to 
obtain  tenants  for  the  property.^ 

The  Court  will  likewise  extend  the  application  of  the  principle, 
of  providing  for  the  safety  of  property  pending  litigation,  to  cases 
where  the  litigation  is  in  another  Court.  Thus,  during  litigation 
in  the  Court  of  Probate,  a  Court  of  Equity  will  entertain  a  bill  for 
the  mere  preservation  of  the  property  of  the  deceased ;  and,  if 
necessary,  to  take  it  out  of  the  possession  of  the  person  claiming 
to  be  the  executor,  till  the  litigation  is  determined,  and  appoint  a 
Receiver  :  although  the  Court  of  Probate,  by  granting  an  adminis- 
tration pendente  lite,  might  provide  for  the  collection  of  the  effects ; ' 
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§1- 

Where  legal 
right  is  in 
dispute ; 

as  in  dispute 
between  heir 
and  devisee. 


Secus,  where 
there  are 
peculiar  cir- 
cumstances. 


Where  prop- 
erty is  in 
nature  of  a 
trade. 


Pending 
litigation  in 
the  Court  of 
Probate. 


V.  Rut.  &  Burl.  E.R.  Co.,  39  Vt.  653;  and 
see  now  23  &  24  Vic.  c.  145,  §§  11,  17-24, 
under  which  a  mortgagee  may  appoint  a 
Receiver;  but  see  §§  32,  34. 

1  Buxton  V.  Moiikhouse,  G.  Coop.  41. 

2  See  Mordaunt  v.  Hooper,  Amb.  311. 

3  Knight  V.  Duplessis,  1  Ves.  S.  325; 
Earl  of  Fingal  v.  Blake,  1  Moll.  158;  2 
Moll.  50;  see  also  Lloyd  v.  Trimleston,  ib. 
81;  Bonser  v.  Bradshaw,  4  Jur.  N.  S. 
1011;  5  Jur.  N.  S.  86,  V.  C.  S.;  see  also 
Wright  V.  Wilkin,  7  W.  R.  337,  V.  C.  K.; 
Yetts  V.  Palmer,  9  Jur.  N.  S.  954,  M.  R. 

*  Mordaunt  v.  Hooper,  ubi  sup. ;  Clark 
■  V.  Dew,  1  R.  &  M.  103,  109 ;  Toldervy  v. 
Colt,  1  Y.  &  C.  Ex.  621;  Middleton  v. 
Sherburne,  4  id.  358 ;  Lancashire  v.  Lanca- 
shire, 9  Beav.  120;  9  Jur.  956;  Bainbrigge 
V.  Baddeley,  13  Beav.  355;  3  M'N.  &  G. 
413;  Earl  Talbot  «.  Hope  Scott  (No.  1),  4 
K.  &  J.  96;  4  Jur.  N.  S.  1172;  Wright  v. 
Wilkin,  7  W.  R.  337,  V.  C  K. ;  see  also 
Yetts  V.  Palmer,  9  Jur.  N.  S.  954,  M.  R. ; 
and  Acland  v.  Gravener,  1  N.  R.  119, 
M.  R. 


5  Fripp  V.  Chard  Railway  Company,  11 
Hare,  241;  17  Jur.  887;  and  see  Story  v. 
Lord  Windsor,  2  Atk.  630. 

6  White  V.  Smale,  22  Beav.  72. 

7  Ld.  Red.  135,  136;  King  v.  King,  6 
Ves.  172;  Richards  v.  Chave,  12  Ves.  462; 
Edmunds  v.  Bird,  1  V.  &  B.  542;  Atkin- 
son V.  Henshaw,  2  V.  &  B.  85;  Ball  v. 
Oliver,  ib.  96;  Watkins  v.  Brent,  1  M.  & 
C.  97,  102;  Wood  v.  Hitchings,  2  Beav. 
289;  4  Jur.  858;  Jones  v.  Goodrich,  10 
Sim.  327;  Rendall  v.  Rendail,  1  Hare, 
152;  Anderson  v.  Guichard,  9  Hare,  275; 
Whitworth  v.  Whyddon,  2  M'N.  &  G.  52; 
14  Jur.  142;  Williams  v.  Attornev-General, 
Seton,  1003;  see  2  Story  Eq.  Jur.  §  907; 
Osbom  V.  United  States  Bank,  9  Wheat. 
938;  Speedlove  v.  Speedlove,  Cam.  & 
Nor.  36.  For  the  bill  in  that  case,  see 
Vol.  III.  As  to  the  costs  of  such  a  suit, 
see  ante,  pp.  810,  811.  The  Court  of  Pro- 
bate has  now  power  to  appoint  a  Receiver, 
and  grant  ndmmstra.t\on pendente  lite.  See 
20  &  21  Vic.  c.  77,  §§  70-75 ;  21  &  22  Vic. 
c.  95,  §  22;  Dodd  &  Brook,  454-401. 
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Pending 
appeal  from 
Court  of 
Probate. 

Pending 
litigation  in 
a  foreign 
Court. 

When 
granted  as 
between 
joint-tenants 
or  tenants  in 
common. 


Appointed  of 
the  whole  of 
the  tolls  of  a 
canal,  at  in- 
stance of  a 
mortgagee ; 


and  a  Receivei*  may  be  appointed,  as  well  where  the  litigation  in 
the  Court  of  Probate  is  to  recall  administration  or  probate  already- 
granted,  as  in  a  case  where  no  administration  has  been  granted 
before  the  application  to  the  Court  of  Chancery ; '  but  the  mere 
circumstance  that  there  has  been  a  suit  instituted  in  the  Court  of 
Probate  to  recall  a  probate  already  granted,  does  not  give  the 
Court  of  Chancery  jurisdiction  to  interfere  :  for  if  that  were  so,  it 
is  evident  that,  in  order  to  obtain  a  Receiver,  it  would  be  only 
necessary  to  institute  a  suit  in  the  Court  of  Probate."  The  Court 
of  Chancery,  therefore,  will  look  into  the  case,  to  see  whether,  on 
the  whole,  such  a  case  is  made  as  justifies  its  interference  ;  and  it 
seems,  that  if  it  appears,  from  all  the  circumstances,  that  there  is 
substantially  a  lis  jyendens  in  the  Court  of  Probate,  a  Receiver  may 
be  appointed  :  notwithstanding  there  is  no  ground  laid  for  the  in- 
terference of  the  Court,  in  respect  of  any  improper  conduct  of  the 
parties.^  The  Court  may  also  grant  a  Receiver,  pending  an  appeal 
from  a  decision  of  the  Court  of  Probate.* 

A  Receiver  may  also  be  granted,  pending  litigation  in  a  foreign 
Court.5 

The  Court  will  refuse  to  interfere  against  a  joint-tenant  or  tenant 
in  common  in  possession,  at  the  suit  of  another  joint-tenant  or 
tenant  in  common :  unless  the  defendant,  being  in  possession,  re- 
ceives the  whole  rent,  and  excludes  his  companion  from  the  share 
due  to  him.®  It  seems,  however,  that,  in  the  absence  of  exclusion, 
a  Receiver  of  the  applicant's  share  of  the  rents  and  profits  may  be 
appointed.'  A  similar  rule  is  acted  upon  where  the  applicant  is 
an  equitable  joint -tenant  or  tenant  in  common  ;  and  in  that  case, 
in  the  absence  of  exclusion,  a  Receiver  of  only  the  applicant's  share 
will  be  granted.^ 

Where  the  property  is  in  the  nature  of  a  trade,  a  Receiver  of 


1  Rutherford  v.  Douglas,  1  S.  &  S.  Ill, 
n. ;  Ball  v.  Oliver,  and  Reudall  v.  Kendall, 
ubi  sup. 

2  Watkins  v.  Brent,  vbi  sup.  ;  and  see 
Marr  v.  Littlewood,  2  M.  &  C  454;  Dew 
V.  Clarke,  1  S.  &  S.  114;  Connor  v.  Con- 
nor, 15  Sim.  598;  11  Jur.  662,  n.;  New- 
ton V.  Ricketts.  10  Be.iv.  525;  11  Jur.  662. 

3  Williams  on  Exors.  4-36;  Wutkins  ». 
Brent,  1  M.  &  C.  97,  102 ;  and  see  Jones 
f.  Brent,  3  Mad.  1 ;  Affd.  on  Appeal,  Jac. 
466. 

4  Liddell  v.  Liddell,  cited  12  Ves.  4G4; 
Blake  «.  Blake,  2  Beav.  293,  n.  (e);  Day 
V.  Criift,  i/j.  n.  (rf);  Wood  v.  Hitchings,  io. 
289;  Affd.,  ii.  398,  n.  (a).  By  20  &  21 
Vic.  c.  77,  §§  70-75,  and  21  &  22  Vic.  c. 
95,  §  22,  the  Court  of  Probiite  mav  grant 
a  Receiver,  pending  an  appeal  from  its 
decision. 

5  Transatlantic  Company  v.  Pietroni, 
Johns.  604. 


6  Street  v.  Anderton,  4  Bro.  C.  C.  413; 
see  Milbank  v.  Revett,  2  Mer.  405 ;  Holmes 
V.  Bell,  2  Beav.  298;  Hargrave  v.  Har- 
grave,  9  Beav.  549;  Scurrali  v.  Scurrah, 
14  Jur.  874,  M.  K. ;  Sandford  v.  Ballard, 
33  Beav.  401;  10  Jur.  N.  S.  251,  M.  R. ; 
see  S.  C,  30  Beav.  109;  7  Jur.  N.  S.  651; 
Seton,  1003;  and  see  contra,  Willous;hby 
V.  Willoughbv,  cited  2  Dick.  478;  Tyson 
V.  Fairclough,"^2  S.  &  S.  142,  144;  but  see 
Williams  v.  Jenkins,  11  Geo.  595,  cited 
post,  1728,1729,  in  note.  In  JIassachusetts, 
receivers  of  rents  and  protits  may  be  ap- 
pointed in  suits  in  Equity  between  cor- 
porations, joint-tenants,  and  tenants  in 
common  and  their  legal  representatives. 
Genl.  Sts.  c.  113,  §  2. 

'  Calvert  v.  Adams,  2  Dick.  478 ;  Fall 
V.  Elkins,  9  W\  R.  861,  M.  R. ;  Murray  v. 
Cockerell,  1  W.  N.  223,  V.  C.  \V. 

8  Sandford  v.  Ballard,  ubi  sup. ;  and 
see  Street  v.  Anderton,  vbi  sup. 
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the  whole  may  be  ordered  ;  although  the  person  applying  has  a 
legal  interest  in  it.  Thus,  a  Receiver  will  be  appointed  of  the  tolls 
of  a  canal  company,  at  the  instance  of  a  mortgagee ;  ^  and  of  a 
mine,  at  the  instance  of  one  of  several  persons  who  are  working  it 
together.^ 

In  cases  of  partnership,  the  Court  frequently  appoints  a  Receiver 
of  the  partnership  estate  ;  ^  but  it  seems  that  the  Court  will  not,  in 
general,  appoint  a  Receiver  of  partnership  effects,  unless  the  plain- 
tiff appears  to  be  entitled  to  a  dissolution.*  If  the  Court  can  see 
that  a  dissolution  must  take  place,  it  follows  veiy  much  of  course 
that  a  Receiver  will  be  appointed.^  Upon  these  principles,  a  Re- 
ceiver will  not  be  ordered,  where  the  fact  of  the  dissolution  of  the 
partnership  is  disputed.^ 

Where  the  object  of  the  suit  is  to  continue,  and  not  to  dissolve, 
the  partnership,  the  general  rule  is  not  to  appoint  a  Receiver ; '' 
but  where  a  suit  has  been  instituted  to  compel  partners  to  act  ac- 
cording to  the  provisions  of  instruments  into  which  they  have 
entered,  the  Court  will  take  care  that  the  decree  shall  not  be 
defeated  by  any  thing  to  be  done  in  the  mean  time ;  and  will 
appoint  a  Receiver  to  protect  the  property ;  ^  and  Receivers  have 


Ch.  XXXIX. 

§1. 


In  the  case 
of  partner- 
ship. 


Not  granted 
on  motion, 
if  partnership 
disputed. 

Not  granted, 
if  continuance 
of  partner- 
ship is 
sought. 


1  Fripp  V.  Chard  Railway  Company,  11 
Hare,  241;  17  Jur.  887;  and  for  the  order, 
see  Seton,  1034. 

2  Jefterys  v.  Smith,  1  J.  &  W.  298; 
Story  V.  Lord  Windsor,  2  Atk.  630;  Lees 
V.  Jones,  3  Jur.  N.  S.  954,  V-  C.  W. ;  and 
see  Norway  v-  Rowe,  19  Ves.  144;  Roberts 
V.  Eberhardt,  Kay.  148,  156,  159. 

3  Tibbitts  V.  Phillips,  10  Hare,  358; 
Innes  v.  Lansing,  7  Paige,  583.  Upon 
a  bill  filed  by  one  of  the  partners  to 
close  up  a  partnership  concern,  it  is  a 
matter  of  course  to  appoint  a  Receiver,  if 
the  parties  cannot  agree  among  themselves 
as  to  the  disposition  and  control  of  the 
propertj'.  Martin  v.  Van  Schaick,  4  Paige, 
479.  So  a  Receiver  will  be  appointed,  as 
a  matter  of  course,  \vhere  either  partner 
has  a  right  to  dissolve  the  partnership, 
and  the  articles  of  copartnership  do  not 
provide  for  the  settlement  of  the  concern, 
upon  a  bill  filed  for  that  purpose.  Law  v. 
Ford,  2  Paige,  310.  A  Receiver  maj'  be 
appointed  at  the  instance  of  a  partner, 
alleging  that  the  firm  is  insolvent,  and 
that  his  copartners  are  wasting  the  effects. 
Williamson  v.  Wilson,  1  Bland,  423.  A 
Receiver  will  not  be  appointed  merely  be- 
cause partners  quarrel.  Henn  v.  Wal^h, 
2  Edw.  Ch.  128.  There  can  be  no  ground 
for  a  Receiver  in  a  case  of  partnership, 
when  the  partner  applying  to  the  Court 
has  the  property  in  liis  own  possession, 
and  the  otlier  does  not  object  to  such  pos- 
session. Smith  V.  Lowe,  1  Edw.  Ch.  33. 
Where  a  partnership  is  alleged  on  the  one 
side,  and  denied  on  the  other,  and  a  mo- 
tion is  made  for  a  Receiver,  the  Court,  if  it 


directs  an  issue  as  to  partnership  or  no 
partnership,  usually  declines  to  appoint  a 
Receiver  until  thatqiiestion  is  determined. 
Peacock  v.  Peacock,  16  Ves.  49;  Chap- 
man r.  Beach,  J.  &  W.  549;  Fairburn  v. 
Pearson,  2  Mac.  &  G.  144;  see  Cox  v. 
Peters,  2  Beaslev  (N.  J.),  39;  Renton 
V.  Chaplin,  1  Stockt.  (N.  J.)  22;  Birdsall 
V.  Colie,  2  Stcckt.  (N.  J.)  63.  For  forms 
of  orders,  see  Seton,  1030  et  seq. 

4  Const  V.  Harris,  T.  &  R.  517 ;  Smith 
V.  Jeyes,  4  Beav.  503 ;  Baxter  v.  West,  28 
L.  J.  Ch.  169,  V.  C.  K. ;  Roberts  v.  Eber- 
hardt, Kay,  148 ;  and  see  Wilson  v.  Green- 
wood, 1  Swanst.  481;  Chapman  v.  Beach, 
1  J.  &  W.  594;  Tibbitts  v.  Phillips,  10 
Hare,  355;  Collyer- Partn.  (5th  Am.  ed.) 
§  353. 

6  Goodman  v.  Whitcomb,  1  J.  &  W., 
589;  see  also  Oliver  v.  Hamilton,  2  Anst. 
453.  As  to  the  question  whether  bills  can 
be  sustained  for  partnership  accounts, 
without  seeking  a  dissolution  of  partner- 
ship, see  ante,  p.  332  et  seq. 

6  Fairburn  v.  Pearson,  2  M'N.  «Sc  G. 
144;  and  see  Peacock  v.  Peacock,  16  Ves. 
49. 

7  Hall  V.  Hall,  3  M'N.  &  G.  79,  88;  12 
Beav.  419,  n  ;  and  cases  cited,  ibid. ; 
Ri.berts  v.  Eberhardt,  Kav,  148. 

8  Const  V.  Harris,  T.  &  R.  496 ;  Morris 
V.  Colman,  18  Ves.  437 ;  and  see  Waters  v. 
Taylor,  15  Ves.  10;  Hall  v.  Hall,  3  M'N. 
&  G.  79,  91;  12  Beav.  414,  419,  n.  But 
Courts  of  Equity  are  by  no  means  anxious 
to  take  upon  themselves  the  management 
of  a  partnership  business,  and  they  will, 
it  is  said,  never  do  so  save  with  a  view  to 
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Rules,  in 

partnership 

cases. 


Ch.  XXXIX.   been  a^opointecl  at  the  suit  of  a  shareholder  of  a  company,  where, 
■  through  the  conduct  of  its  officers,  the  property  of  the  company  is 

in  danger  of  being  lost.-^ 

The  rules  with  regard  to  the  appointment  of  a  Receiver,  in  the 
case  of  partnerships,  has  been  thus  stated.^  "  If  any  one  of  the 
partners  seeks  to  exclude  another  from  taking  that  part  in  the  con- 
cern which  he  is  entitled  to  take,  the  Court  will  grant  a  Receiver ;  ^ 
but,  generally,  in  thus  interjDosing  between  the  parties,  the  Court 
looks  to  a  dissolution  and  general  winding  up  of  the  affairs.* 
Where  a  dissolution  is  intended,  or  has  already  taken  place,  a 
Court  of  Equity  will  appoint  a  Receiver,  provided  there  has  been 
some  breach  of  the  duty  of  a  partner,  or  of  the  contract  of  j^artner- 
ship.^  Thus  if,  in  breach  of  moral  obligation,  one  partner  unjustly 
takes  possession,  and  refuses  to  give  security  to  his  cojaartner  for 
his  share  of  the  stock,  moneys,  and  securities  ;  ®  or  if  he,  in  any  re- 
spect, behaves  unrighteously  against  the  interest  of  the  other  part- 
ner, a  Receiver  will  be  appointed.'^  So,  also,  if  in  breach  of  the 
contract  of  partnership,  he  carries  on  the  trade  with  the  partner- 
ship effects  on  his  separate  account,  after  the  dissolution,^  and  thus, 
or  in  any  other  manner,  excludes  his  cojjartner  from  that  share  to 
which  he  is  entitled  in  winding  up  the  cojicem,  a  Receiver  will  be 
appointed."  ® 


a  dissolution  or  final  winding;  up  of  the 
affairs  of  a  concern.  Hall  i'.  Hall,  3  Mac. 
&  G.  79;  Roberts  v.  Eberhardt,  Kay,  148; 
Goodman  v.  Whitcombe,  1  Jac.  &  W. 
589;  Harrison  v.  Armitage,  4  Mad.  143; 
Smith  V.  Jej-es,  4  Beav.  503;  Waters  v. 
Taylor,  15  Ves.  10 ;  Evans  v.  Coventry,  5 
De  G.,  M.  &  G.  911;  Garretson  r.  Weaver, 
3  Edw.  Ch.  385.  To  authorize  the  ap- 
pointment of  a  Receiver,  in  a  copartnership 
suit,  it  must  be  such  a  case  as  would 
authorize  a  decree  for  a  dissolution.  Where 
a  dissolution  has  already  taken  place  or  it 
is  apparent  that  it  will  be  decreed,  on  the 
ground  of  some  breach  of  duty  or  contract, 
a  Receiver  will  be  appointed.  Henn  v. 
Walsh,  2  Edw.  Ch.  129;  Storv  Partn. 
§§  228,  229,  230,  231,  and  notes";  Law  v. 
Ford,  2  Paige,  310;  Williamson  f.  Wilson, 

1  Bland,  418.  Where  it  is  necessary  to 
preserve  the  good-will  of  the  business,  the 
Receiver  may  be  directed  to  carry  it  on 
under  the  direction  of  the  Court,  until  a 
sale  can  be  eflected.  Martin  v.  Van 
Schaick,  4  Paige,  479.  Colh^er  on  Partn. 
(5th  Am.  ed.)  §  353  et  seq.  It  is  not 
necessary,  in  order  to  induce  the  Court  to 
interfere,  that  the  plaintiff  should,  by  his 
bill,  expressly  pray  for  a  dissolution.  See 
Sheppard  v.   Oxenford,  1  K.  &   J.   491; 

2  Lindlev  Partn.  (Eng.  ed.)  849,  850. 

1  Sheppard  v.  Oxenford,  1  K.  &  J.  491 ; 
Evans  v.  Coventry,  5  De  G.,  M.  &  G.  911, 
overriding  S.  C,  3  Drew.  75. 

2  Colly er  on  Partnership  (5th  Am.  ed.). 


§  354;    and  see  Lindley  on  Partnership, 
849  et  seq. 

3  Wilson  V.  Greenwood,  1  Swanst.  481 ; 
Peacock  v.  Peacock,  16  Ves.  49;  Milbank 
V.  Revett,  2  Mer.  405 ;  Goodman  ».  Whit- 
comb,  IJ.  &  W.  589;  Blakeney  v.  Dufaur, 
15  Beav.  40 ;  Clegg  v.  Fish  wick,  1  M'N. 
&  G.  294,  298. 

4  Waters  v.  Taylor,  ubi  sup. ;  see  Har- 
rison V.  Armitage,  4  Mad.  143 ;  Oliver  v. 
Hamilton,  2  Anst.  453. 

6  Harding  v.  Glover,  18  Ves.  281;  Est- 
wick  V.  Couningsbj',  1  Vem.  118;  Smith 
V.  Jeyes,  4  Beav.  503;  Henn  v.  Walsh, 
2  Edw.  Ch.  129;  Gowan  v.  Jefferies,  2 
Ashmead,  296;  Story  Partn.  §§  228-231; 
Law  V.  Ford,  2  Paige,  310.  In  Skip  v. 
Harwood,  Keg.  Lib.  1748,  B.  517,  a  Re- 
ceiver was  appointed  of  a  brewery. 

6  Peacock  i\  Peacock,  and  Milbank  r. 
Revett,  ubi  siip. 

7  "If  partners  quarrel,  and  one  of  them 
behaves  unrighteously  against  the  interest 
of  the  other,  a  Receiver  will  be  appointed; 
but  if  partners  quarrel,  a  Receiver  will 
not  merely  on  that  account  be  appointed." 
Per  Lord  Eldon,  in  Texeire  v.  Da  Costa, 
in  Chancerv,  Nov.,  1815,  Cooke's  MSS.; 
see  Hale  v.  Hale,  4  Beav.  639. 

8  Harding  i\  Glover,  18  Ves.  281. 

9  Blakeney  v.  Dufaur,  15  Beav.  40;  and 
see  Wilson  v.  Greenwood,  1  Swanst.  481. 
The  dissolution  which  takes  place  on  the 
refusal  of  an  appointee  under  a  will  to  be- 
come a  partner,  is  clearly  not  a  dissolution 
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The  same  rules  which  prevail  respecting  the  appointment  of  a 
Receiver  in  a  suit  between  partners,  are  applicable  in  a  suit  be- 
tween the  representative  of*  a  deceased  partner  and  the  surviving 
partner.^ 

Where  all  the  partners  are  dead,  and  a  suit  is  instituted  between 
their  representatives,  a  Receiver  will  be  appointed  as  a  matter  of 
course ;  ^  and  so,  where  one  of  the  partners  became  bankrupt,  a 
Receiver  was  appointed,  at  the  suit  of  the  solvent  partner,  against 
the  assignees.^ 

The  Court  will  also  appoint  a  Receiver,  pending  an  investigation 
into  the  title  to  an  estate,  in  a  suit  for  the  specific  performance  of 
an  agreement.  The  consideration  of  the  question  at  whose  ex- 
pense the  appointment  should  be  made  will  be  reserved.'* 

A  Receiver  of  the  rents  and  profits  of  an  infant's  estate  may, 
also,  as  we  have  seen,  be  appointed ;  and  where  no  suit  is  pending, 
this  may  be  done  upon  summons  at  Chambers :  though  the  more 
usual  course,  in  the  latter  case,  is,  to  appoint  a  guardian  of  the 
person  and  estate,  without  a  Receiver/ 


Ch.  XXXIX. 

§2. 


In  suits  for 
specific  per- 
formance of 
agreements. 


In  the  case  of 
infants. 


Section  II. — Of  lohat  appointed. 

A  Receiver  may  be  appointed  of  the  rents  and  profits  of  real  Rents  and 
estate,  and  also  of  all  personal  estate  which  is  capable  of  being  Profits. 
reduced  into  possession.    In  Davis  v.  The  Duke  of  Marlborough^^ 
it  was  held  that,  in  favor  of  equitable  creditors,  the  Court  Anil 
appoint  a  Receiver  of  all  property  against  which  a  legal  creditor 


arising  from  the  exclusion  of  the  appointee 
by  the  surviving  partners,  and  will  there- 
fore be  no  foundation  for  a  Receiver. 
Kershaw  «.  Matthews,  2  Russ.  62.  A 
Court  of  Equity  has  authority  to  appoint 
a  Receiver,  at  the  instance  of  one  tenant 
in  common  against  his  co-tenants,  who 
are  in  possession  of  undivided  valuable 
property,  receiving  all  the  rents  and 
profits,  and  excluding  such  tenant  from 
the  receipt  of  any  portion  thereof,  when 
such  co-tenants  are  insolvent.  Williams 
V.  Jenkins,  11  Geo.  595. 

iDe  Tastet  v.  Bordieu,  2  Bro.  C.  C.  ed. 
Belt,  272,  n. ;  and  see  Madgwick  v.  Wim- 
ble, 6  Beav.  495;  Clegg  y.  Fishwick,  1 
M'N.  &  G.  294,  298;  Davis  «.  Amer,  3 
Drew.  64;  but  see  Hartz  v.  Schrader, 
8  Ves.  317;  2  Hov.  8up.  106;  Collver 
on  Part.  (5th  Am.  ed.)  §  357.  If  the 
surviving  copartner  wastes  the  funds,  the 
Court  would,  on  a  proper  application,  pro- 
tect the  estate  of  his  deceased  copartner, 
by  obliging  him  to  give  security,  or  will 
appoint  a  Receiver.  Higginson  v.  Adir,  1 
Desaus.  429. 


2  Philips  V.  Atkinson,  2  Bro.  C  C.  272. 

3  Freeland  r.  Stansfield,  2  Sm.  &  G. 
479 ;  1  Jur.  N.  S.  8 ;  and  see'  Wilson  v. 
Greenwood,  1  Swanst.  471,  482;  Fraser  v. 
Kershaw,  2  K.  &  J.  496.  Receivers  may 
be  appointed,  in  Massachusetts,  to  take 
charge  of  the  estate  and  effects  of  a  cor- 
poration, and  to  collect  the  debts  and 
property  due  and  belonging  to  it,  &c., 
when  the  charter  of  the  corporation  ex- 
pires or  is  annulled,  or  the  corporation  is 
dissolved,  under  the  provisions  of  the  law. 
Genl.  Sts.  c.  68,  §  37;  see  Baker  v. 
Backus,  32  111.  79. 

4  Boehm  v.  Wood,  2  J.  &  W.  236 ;  and 
see  Hall  v.  Jenkinson,  2  V.  &  B.  125; 
Stratton  v.  Davidson,  1  R.  &  M.  484;  Os- 
borne V.  Harvey,  1  Y.  &  C  C.  116 ;  Daw- 
son y. Yates,  1  Beav.  301 ;  2  Jur.  960. 

5  Anie^  p.  1354.  In  Baker  v.  Backus, 
32  111.  79.  it  was  held  that  the  Court  has 
no  jurisdiction  to  appoint  a  Receiver  unless 
a  cause  is  depending,  save  in  peculiar 
cases,  such  as  infancy  or  lunacy.  As  to 
lunacv,  see  aw<e,  p.  1361. 

6  2' Swanst.  132. 
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Oh.  XXXIX, 

§2. 


Profits  of  a 
rectory ; 

or  an  office. 


Pension 
granted  by 
the  Crown : 


Secus,  the 
half-pay  of 
an  officer; 

or  a  pension 
granted  to 
support  the 
dignity  of  a 
peer. 


might  obtain  execution.  Upon  this  ground,  a  Receiver  has  been 
appointed  of  the  profits  of  a  rectory/  under  an  elegit.  The  ap- 
pointment is  not,  however,  confined  to  such  property  as  is  liable  to 
be  taken  under  an  execution  at  Law,  but  has  been  extended  to 
whatever  is  considered  in  Equity  as  assets;  and,  therefore,  in 
Blanchard  v.  Cmcthorne,'^  a  Receiver  was  appointed,  at  the  in- 
stance of  a  judgment  creditor,  of  the  oftice  of  master  forester  of 
a  royal  forest.  So,  also,  in  Palmer  v.  Yaughan^  the  profits  of  the 
ofiice  of  Clerk  of  the  Peace  for  a  county  having  been  assigned  for 
the  j^ayment  of  creditors,  a  Receiver  was  appointed,  pending  the 
discussion  of  a  question  as  to  the  validity  of  the  assignment ;  but 
in  Cooper  v.  Reilly^  a  Receiver  was  refused,  jjending  such  a  discus- 
sion, of  the  salary  of  Assistant  Parliamentary  Counsel  to  the 
Treasury :  the  Court  being  of  opinion  that,  upon  grounds  of  public 
policy,  the  salary  of  such  an  office  was  not  assignable.  A  Receiver 
has  been  appointed  of  a  canonry;''  and  may,  it  seems,  be  appointed 
of  a  college  fellowship.® 

A  pension  granted  by  the  Crown  is  caj^able  of  being  taken  under 
a  sequestration  for  want  of  an  answer ;  '^  and  such  a  pension  may, 
it  seems,  be  the  subject  of  a  Receiver.^  The  rule,  however,  will 
not  extend  to  the  pension  for  past  services,^  or  to  the  half-pay  '^^  of 
an  ofiicer  in  the  Army  or  Navy :  which  is,  upon  grounds  of  j^ublic 
poUcy,  also  exempt  from  the  oj^eration  of  a  sequestration."  So, 
also,  it  has  been  held,  that  a  pension  granted  by  the  5  Anne,  c.  4, 
for  the  more  honorable  support  of  the  dignities  of  the  Duke  of 
Marlborough,  to  the  persons,  severally  and  successively,  to  whom 
the  same  should  come  by  virtue  of  that  Act,  with  a  proviso  that 
the  acquittance  of  every  such  jDcrson  should  be  a  sufficient  dis- 
charge, was,  ujjon  grounds  of  jiubUc  poUcy,  inalienable,  and  there- 
fore not  the  subject  of  a  Receiver:  although  the  estates  which,  by 
the  5  Anne,  c.  3,  were  limited  to  the  then  Duke  for  life,  with  re- 
mainder in  tail,  in  such  manner  that  they  might  always  go  along 
and  be  enjoyed  with  the  titles  and  dignities,  with  a  proyiso,  that 
they  should  not  be  aliened  to  the  injury  of  the  persons  in  remain- 


1  Silver  v.  Bishop  of  Norwich,  3  Swanst. 
112,  n.  (6);  Whiter.  Bishop  of  Peter- 
borough, ih.  109.  A  registered  judgment 
against  a  clergyman  does  not  create  a 
charge  upon  liis  benefice  entitling  tlie 
judgment  creditor  to  tlie  appointment  >  f  a 
Receiver,  under  1  &  2  Vic.  c.  110;  Haw- 
kins V.  Gathercole,  6  De  G.,  M.  &  G.  1;  1 
Jur.  N.  ij.  4Sl;  reversing  S.  C,  1  Sim.  N. 
S.  63;  and  See  Bates  v.  Brothers,  2  Sm. 
&  G.  509. 

2  4  Sim.  566. 

3  3  Swanst.  173. 

4  2  Sim.  560;  Affd.,  1  R.  &  M.  560. 

5  Grenfell  v.  Dean  of  Windsor,  2  Beav. 
544. 


6  Feistel  v.  King's  College,  Cambridge, 
10  Beav.  491,  509;  11  Jur.  506;  but  see 
Berkeley  v.  King's  College,  Cambridge,  ib. 
602. 

■?  Ante,  p.  1053. 

8  Noad  v.  Backhouse,  2  Y.  &  C.  C.  C. 
529;  and  see  Tunstall  v.  Boothby,  10  Sim. 
542. 

9  Lloydv.Cheetham,  3  GifT.  171;  7  Jur. 
N.  S.  1272;  but  see  Carew  v.  Cooper,  4 
Gifi'.  619;  10  Jur.  N.  S.  11;  «6.  429;  12 
W.  R.  586,  767,  L.  C. 

1"  M'Carthy  v.  Goold,  1  Ball  &  B.  387; 
Stone  ».  Lidderdale,  2  Anst.  533,  539; 
CoUver  v.  Fallon,  T.  &  R.  459,  467. 

11  'AnU,  p  1053. 
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der,  were  held  to  be  alienable  during  the  life  of  the  person  in  pos- 
session, and  to  be,  therefore,  the  subject  of  a  Receiver  during  his 
life.^  A  Receiver  will  also  be  ap2)ointed  of  heirlooms,^  or  of  the 
tolls  of  a  turnpike,^  canal,*  railway,^  market,®  or  dock ; ''  but  the 
Court  will  not  appoint  a  Receiver  of  parochial  rates  which  are  to 
be  assessed  and  collected  at  a  future  jDeriod.* 

It  is  not  necessary,  in  order  to  authorize  the  Court  to  appoint  a 
Receiver,-that  the  property  in  resjiect  of  which  he  is  to  be  appointed 
should  be  in  England,^  or,  indeed,  in  any  of  her  Majesty's  domin- 
ions. Thus,  persons  have  been  appointed  to  manage  landed  prop- 
erty, receive  the  rents  and  profits,  and  convert,  get  in,  and  remit 
the  i^roceeds  of  property  and  assets,  where  such  property  has  been 
situated  in  British  India,^°  Canada,"  China,^^  Ii-eland,^^  Italy,"  New 
South  Wales,^*  the  West  Indies,^®  Demerara,"  and  other  places.  In 
these  cases,  a  person  resident  in  England  is  sometimes  appointed 
Receiver  or  manager,  with  authority  to  appoint  an  agent  abroad  ;^^ 
and  sometimes  a  person  abroad  is  appointed  Receiver  or  manager, 
with  directions  to  consign  or  remit  to  some  person  resident  in 
England."  The  Receiver,  manager,  or  consignee  in  England,  un- 
less he  is  the  trustee  or  other  legal  representative  of  the  property, 
is  required  to  give  the  usual  security  to  account  for  what  he  may 
receive ;  ^  and,  ordinarily,  the  person  appointed  to  act  abroad  as 
Receiver  or  manager  must  give  the  like  security  as  persons  resi- 
dent in  this  country .^^ 


1  Davis  V.  Duke  of  Marlborough,  1 
Swanst.  74,  84;  and  see  S.  C,  2  Swanst. 
108,  126. 

2  Earl  of  Shaftesbury  v.  Duke  of  Marl- 
borough, Seton,  1025. 

3  Kuapp  V.  Williams,  4  Ves.  430,  n. 
(a);  Duinville  v.  Ashbrooke,  3  Russ.  98, 
n. ;  Lord  Crewe  v.  Edleston,  1  De  G.  & 
J.  93;  3  Jur.  N.  S.  1061;  Seton,  1034. 

•*  Fripp  V.  Chard  Railway  Co.,  11  Hare, 
241;  17  Jur.  887;  Seton,"  1034;  Potts  v. 
Warwick,  &c.,  Canal  Co.,  Kay,  142,  143; 
Seton,  1034. 

5  Russell  V.  East  Anglian  Railway  Co., 
3  M'N.  &  G.  104,  105;  Furness  v.  Cater- 
ham  Railway  Co.,  25  Beav.  614,  619;  4 
Jur.  N.  S.  1213. 

6  De  Winton  v.  Mayor  of  Brecon,  26 
Beav.  533;  5  Jur.  N.  S.''882. 

'  Ames  V.  Trustees  of  the  Birkenhead 
Docks,  20  Beav.  332;  1  Jur.  N.  S.  529. 
As  to  Receivers  of  the  property  of  com- 
panies, see  Seton,  1034. 

8  Drewry  v.  Barnes,  3  Russ.  94. 

9  Houlditch  V.  Marquis  of  Donegal,  8 
Bl.  N.  S.  301,  343;  Barkley  v.  Lord  Reay, 
2  Hare,  308;  Faulkner  v.  Daniel,  3  Hare, 
204,  n.;  Seton,  1038. 

1"  Logan  V.  Princess  of  Coorg,  Seton, 
1038,  No.  1 ;  Keys  v.  Keys,  ibid. ;  1  Beav. 
425. 

11  Tylee  v.  Tylee,  Seton,  1039. 

VOL.  II. 
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12  Hodson  V.  Watson,  Seton,  1038. 

13  Houlditch  V.  Marquis  of  Donegal,  uhi 
sup. ;  Seton,  1007 ;  but  see  Re  Trant,  and 
Ee  Warner,  cited  ib.  1008. 

14  Hinton  v.  Galli,  24  L.  J.  121 ;  2  Eq. 
Rep.  479,  M.  R  ;  Seton,  1039,  No.  3. 

15  Underwood  v.  Frost,  Seton,  1038, 
No.  2. 

16  Seton,  1036,  1037. 

17  Porter  v.  Porter,  Seton,  1036,  No.  2 ; 
Bunbury  v.  Bunbury,  1  Beav.  318;  Seton, 
877,  1036. 

18  See  V.    Lindsey,    15  Ves.    91; 

Cockburn  v.  Raphael,  2  S.  &  S.  453;  Se- 
ton, 1036-1039. 

19  See  Seton,  1036-1039.  Where  the 
property  consists  of  a  plantation  or  other 
landed  possessions  abroad,  or  of  a  trade  or 
business,  the  person  appointed  is  ordina- 
rily termed  "  manager,"  or  "receiver  and 
manager;"  and  the  word  " receiver,"  as 
used  in  Cons.  Ord.,  includes  consignee 
and  manager.  Prel.  Ord.  10  (7).  As  to 
managers  and  consignees,  see^os^,  p.  1767 
et  sea. 

20  Ord.  XXIV.  1. 

21  Ibid. ;  Cockburn  v.  Raphael,  ubi  sup.  ; 
Seton,  1038.  For  the  principles  on  which 
a  Court  acts  in  appointing  a  party  Re- 
ceiver, see  Cookes  v.  Cookes,  2  De  G.,  J. 
&  S.  526.  As  to  the  security  of  Receivers, 
seejJOS<,  p.  1636. 
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Section  III. —  Who  may  be  appointed. 


Party  in- 
terested : 

Solvent  part- 
ner. 

Retired  part- 
ner. 


Party  to  the 
cause  not 
appointed, 
except  by 
special  leave. 


Person  whose 
duty  it  is  to 
check  Re- 
ceiver will 
not  be  ap- 
pointed. 


Next  friend 
of  infant. 


Son  of  next 
friend. 


Generally  speaking,  a  Receiver  should  be  a  person  wholly  dis- 
interested in  the  subject-matter  of  the  suit,^  but,  in  some  cases,  a 
person  mixed  up  with  the  suit  may  be  appointed.^  In  a  suit  to 
dissolve  a  partnership,  one  of  the  partners,  who  was  willing  to  act 
without  salary,  has  been  appointed  Receiver ;  ^  and  a  retired  part- 
ner, who  had  advanced  all  the  capital,  and  was  liable  to  the  part- 
nership debts,  has  been  appointed  Receiver :  he  being  willing  to 
act  without  salary.'*  But  in  no  case  will  a  party  to  the  cause  be 
appointed :  unless  he  is  appointed  by  the  Court  at  the  hearing ;  or 
a  direction,  giving  him  leave  to  propose  himself,  has  been  given  by 
the  Court.  This  leave,  if  granted,  is  usually  embodied  in  the 
order  ^  directing  the  appointment  of  a  Receiver ;  but  if  it  has  not 
been  refused,  a  subsequent  order  to  that  effect  can  be  obtained,  on 
summons  at  Chambers.^ 

A  trustee,  who  is  a  j^arty  to  the  cause,  will  not,  however,  be 
appointed  a  Receiver  with  emolument,  if  any  one  else  can  be 
procured  who  will  act  with  the  same  benefit  to  the  estate ;  ^  and 
even  were  he  disposed  to  act  without  emolument,  the  Court  will 
not  appoint  a  trustee  to  be  a  Receivei-,  if  he  is  the  person  who 
ought  to  watch  and  check  the  Receiver,  for  the  benefit  of  the 
parties  interested ;  ^  but  where  a  testator  appointed  as  trustee  a 
person  who  for  many  years  had  been  the  paid  Receiver  and  manager 
of  his  estate,  the  tenant  for  life  being  an  infant,  the  Court  con- 
tinued the  trustee  as  Receiver  at  a  salary.^  The  rule,  that  the 
Court  will  not  sanction  the  appointment,  as  Receiver,  of  a  person 
whose  duty  it  is  to  check  and  control  the  individual  appointed,  is 
extended  to  other  persons  besides  trustees.  Thus,  it  has  been  held, 
that,  as  it  is  the  duty  of  the  next  friend  of  an  infant  to  watch  the 
accounts  and  conduct  of  a  Receiver  of  the  infant's  estate,  the  two 
characters  are  incompatible  with  each  other;  ^°  and,  in  Taylor  v. 
Oldham,^^  Lord  Eldon  held  that  the  son  of  a  next  friend  ought  not 
to  be  the  Receiver. 


1  See  Hewett  v.  Adams,  50  Maine,  271; 
Wiswell  V.  Starr,  48  Maine,  401. 

a  Fingal  v.  Blake,  2  Moll.  50. 

8  Wilson  V.  Greenwood,  1  Swanst.  471, 
483;  Blakeney  v.  Dufaur,  15  Beav.  40,44. 
A  partner  who  is  appointed  Receiver  be- 
comes an  officer  of  the  Court,  and  must 
act  and  be  respected  accordingly.  2  Lind- 
leyPartn.  (Eng.  ed.)  856,  857. 

*  Hoffman  v.  Duncan,  18  Jur.  69,  V. 
C.  W. 

5  See  forms,  Seton,  1003,  Nos.  4,  5. 

6  Seton,  1006;  and  see  Banks  v.  Banks, 


14  Jur.  659,  M.  R.  For  form  of  summons, 
see  Vol.  III. 

7  Fingal  v.  Blake,   ubi  sup.;   Sykes  v. 

Hastings,  11  Ves.  363,  364;  but  see v. 

Jolland,  8  Ves.  72;  and  also  Powvs  v. 
Blagnive,  18  Jur.  462,  V.  C.  W.,  where  a 
tenant  for  life  was  appointed  Receiver 
on  his  undertaking  to  act  without  salary. 

8  Anon.,  3  Ves.  515;  Sj-kes  v.  Hast- 
ings, 11  Ves.  363,  364;  Sutton  v.  Jones,  15 
Ves.  584. 

9  Bury  V.  Newport,  23  Beav.  30. 

10  Stone  V.  Wishart,  2  Mad.  64. 

11  Jac.  527,  529. 
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Upon  similar  grounds  it  has  been  held,  that  a  solicitor  in  the 
cause  cannot  be  appointed  Receiver  ^  because  it  is  his  duty  to  con- 
trol the  Receiver's  accounts.'^  It  is  no  objection,  however,  to  a 
person  proposed,  that  he  is  a  practising  barrister ;  ^  and  although, 
in  Wynne  v.  Zord  JVewborough,'^  Lord  Eldon  appears  to  have  con- 
sidered that  the  circumstance  of  the  gentleman  who  was  appointed 
being  a  barrister,  practising  at  a  distance  from  the  estate,  was  one 
which  deserved  consideration,  yet  many  instances  have  since 
occurred  in  which  barristers  practising  in  London  have  been 
appointed  Receivers  of  estates  at  a  distance. 

The  appointment  of  a  Member  of  Parliament,^  or  a  Peer,"  as 
Receiver,  is,  it  seems,  objectionable,  if  any  person  possessed  of  equal 
fortune  can  be  found  who  is  willing  to  act. 

It  has  also  been  held,  that  the  Receiver-General  for  a  county 
should  not  be  appointed  a  Receiver :  for  having  given  security  to 
the  Crown,  if  he  were  to  become  indebted  to  the  Crown  and  to  the 
estate,  the  Crown  might,  by  its  prerogative  process,  sweep  away  all 
his  property .''  Upon  the  same  ground  it  might  be  held,  that  any 
person  who  is  in  the  situation  of  an  accountant  to  the  Crown  would 
be  objectionable.^ 


Ch.  XXXIX. 

§4. 


Barrister 
may  be 
appointed. 


A  peer,  or 
Member  of 
Parliament, 
is  objectiou- 
able; 

and,  semble, 
every  ac- 
countant to 
the  Crown. 


Section  IV.  —  3Iode  and  effect  of  appointment. 


Except  in  the  cases  of  infants,^  the  Court  has  no  jurisdiction  to   Only  ap- 
appoint  a  Receiver,  unless  a  suit  is  pending,^*^  and  if  the  application   ^^IJ^'except 

as  to  infants; 
referred   to   in   The   Attorney-General  v. 


1  Baker  v.  Backus,  32  III.  79.  A  Ke- 
ceiver  cannot,  in  any  way,  employ  coun- 
sel engaged  in  the  suit  in  which  he  is 
Receiver.  Adams  v.  Woods,  8  Cal.  306 ; 
Rychman  v.  Parkins,  5  Paige,  543. 

2  Garland  v.  Garland,  2  Ves.  J.  137.  In 
Bagot  V.  Bagot,  2  Jur.  1063,  Sir  Lancelot 
Shadwell  V.  C,  on  the  application  of  a 
married  woman  for  a  Receiver  of  her 
separate  estate,  appointed  her  solicitor  to 
that  office,  on  her  nomination  in  Court; 
although  a  strong  affidavit  was  made  by 
the  husband  showing  the  unfitness  of  the 
solicitor  for  the  olhce.  The  party  ap- 
pointed undertook  to  act  as  Receiver  with- 
out salary. 

3  Garland  v.  Garland,  vbi  sup. 

4  15  Ves.  283. 

5  Wynne  v.  Lord  Newborough,  15  Ves. 
283. 

6  Attorney -General  v.  Gee,  2  V.  &  B. 
208. 

'I  Attorney-General  v.  Day,  2  Mad.  246, 
253.  Sec  now,  however,  as  to  Crown 
debts,  2  &  3  Vic.  c.  11,  §§  8-11;  22  &  23 
Vic.  c.  30,  §  22;  28  &  29  Vic.  c.  104, 
§§  48-50. 

8  la  the  case  of  the  Franklin  Bank,  as 


Bank  of  Columbia,  1  Paige,  417,  Chan- 
cellor Walworth  deci'led,  that  it  was  im- 
proper for  an  officer  of  iui  insolvent 
corporation  to  be  the  Receiver  of  its  prop- 
erty. This  case  arose  before  the  passage 
of  the  Revised  Statutes  in  New  York. 
But  under  the  New  York  Act  of  voluntary 
dissolution  of  corporations,  an  officer  of  a 
corporation  can  be  appointed  a  Receiver. 
2  Kev.  Stat.  N.  Y.  468,  §  66.  Still  it 
does  not  appear  that  it  is  obligatory  on  the 
Court  to  appoint  the  officers  Receivers, 
under  this  statute.  Edwards,  Receivers, 
57,  58.  In  the  Matter  of  the  Eagle  Iron 
Works,  8  Paige,  385;  S.  C,  3  Edw.  Ch. 
3fc5,  it  was  held,  that  the  president  and 
bookkeeper  of  an  insolvent  manutactiiiing 
corporation  can  be  appointed  Receivers. 
See  Hewett  v.  Adams,  50  Maine,  271; 
Wiswell  V.  Starr,  48  Maine,  401;  Com- 
monwealth V.  Eagle  Fire  Ins.  Co.,  4  Allen, 
344. 

'■>  Ante,  p.  1354;  and  see  as  to  lunatics, 
ante,  p.  1361. 

10  See  Baker  v.  Backus,  32  111.  79,  cited 
ante,  1729  in  note. 
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swer. 
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for  the  Receiver  is  made  before  decree,  it  will  not  be  granted  unless 
a  bill  has  been  filed  containing  a  specific  prayer  that  a  Receiver 
may  be  appointed.^ 

At  tlie  hearing,-  however,  or  after  the  decree,^  a  Receiver  may  be 
appointed,  although  not  prayed  by  the  bill,  if  the  circumstances  of 
the  case  require  it,*  and  the  application  may  be  gi'anted  after  decree, 
although  it  has  been  previously  refused,  if  a  state  of  facts  entitling 
the  party  to  a  Receiver  appears  upon  the  proceedings  in  the  cause.^ 

A  Receiver  may  be  apj^ointed,  after  an  administration  decree,  in 
a  suit  commenced  by  summons.® 

Where  the  original  bill  has  been  answered,  it  was  held  that  the 
pendency  of  a  plea  to  the  amended  bill  did  not  prevent  a  motion 
for  a  Receiver. ''  A  Receiver  may  be  appointed  although  the  suit 
has  become  defective  through  the  bankruptcy  of  a  defendant.' 

After  decree,  the  application  for  a  Receiver  may  be  made  by  one 
defendant  against  a  co-defendant ;  ^  but  before  decree,  the  applica- 
tion must,  except  under  very  special  cu'cumstances,  be  made  by  the 
plaintiff;  ^°  and  where  made  at  the  hearing  of  a  redemption  suit, 
the  apphcation  was  refused." 

Originally,  a  Receiver  could  only  be  appointed  after  answer  ;  but 
this  rule  was  broken  through  by  Lord  Bathurst,  in  the  case  of 
Compton  V.  Bearcroft ;  ^^  and  since  that  case,  the  appointment 
has  been  made  before  answer,  wherever  the  justice  of  the  case 
required  it ;  -^^  and,  in  a  case  of  urgency,  even  before  appearance." 

The  application  for  a  Receiver  is  usually  made  by  motion ;  ^^  and, 


1  Pare  v.  Clegg,  7  Jar.  N.  S.  1136;  9  W. 
R.  216,  M.  R. ;  but  see  Malcolm  v.  Mont- 
gomerj',  2  Moll.  500. 

2  Osborne  v.  Harvey,  1  Y.  &  C.  C.  C. 
116. 

3  Bowman  v.  Bell,  14  Sim.  392;  Wright 
V.  Vernon,  3  Drew.  li2 ;  Thomas  v.  Davics, 
11  Beav.  29.  Where  the  plaintiff  seeks  to 
have  the  control  of  property  from  those 
having  the  legal  right  of  possession,  delay 
on  his  part  in  advancing  his  cause,  or  in 
making  his  application,  is  an  objection  to 
the  appointment  of  a  Receiver.  Tibbals  v. 
Sargeant,  1  McCarter  (N.  J.),  449. 

4  The  bill  must  lay  the  foundation  for 
the  appointment  of  a  Receiver  by  stating 
the  facts  which  show  tlie  necessity  and 
proprietv  of  it.  Tomlinson  v.  Ward,  2 
Conn.  396. 

6  Attorney-General  v.  Mayor  of  Gal- 
way,  1  Moll.  95-104. 

6  Re  Bywaters,  Sargent  v.  Johnson,  1 
Jur.  N.  S.  227,  V.  C.  W. ;  Brooker  v. 
Brooker,  3  Sm.  &  G.  475 ;  3  Jur.  N.  S. 
381. 

7  Thompson  v.  Selby,  12  Sim.  100. 

8  B.e.  Johnson,  Steele  v.  Cobham,  L.  R. 
1  Ch.  Ap.  225,  L.  JJ. 

Hiles  V.  Moore,  15  Beav.  175. 
1"  Robinson  v.  Hadlev,  11  Beav.  614. 
11  Barlow  v.  Gains,  8"  Beav.  379. 


12  2  Bro.  C.  C.  158,  n. 

13  Pitcher  t'.  Helliar,  2  Dick.  580;  Yann 
V.  Bamett,  2  Bro.  C.  C.  158;  Middletonv, 
Dodswell,  13  Ves.  26B;  Duckworth  v. 
Trafford,  18  Ves.  283;  Metculfe  v.  Pulver- 
toft,  1  V.  &  B.  180,  183;  Davis  v.  Duke  of 
ilailborough,  1  Swanst.  74;  2  id.  115; 
Tanfield  v.  Irvine,  2  Kuss.  149;  Aberdeen 
V.  Chitty,  3  Y.  &  C.  Ex.  379;  Woodyatt 
V.  Gresley,  8  Sim.  180,  183,  189;  and  see 
Middleton  v.  Sherburne,  4  Y.  &  C.  Ex. 
358.  It  must  be  a  strong,  special  ground 
to  induce  the  Court  to  appoint  a  Receiver 
before  answer.  Edwards,  Receivers,  10; 
Bioodgdod  I'.  Clark,  5  Paige,  574;  Osborn 
r.  Heyer,  2Pait;e,342,  343;  West  v.  Swan, 
3  Edw.  Ch.  420;  WilHs  u.  Corhes,  2  Edw. 
Ch.  281;  Wdliams  v.  Jenkins,  11  Geo. 
595;  Voshell  i\  Hvnson,  26  Md.  83;  Par- 
ker V.  Backus,  32  111.  79. 

1^  Tanfield  v.  Irvine,  uhi  sup. ;  Hart  v. 
Tulk,  6  Hare,  611;  Meaden  v.  Sealev,  ib. 
620;  13  Jur.  297:  see  Johns  v.  Johns,  23 
Geo.  31;  Voshell  v.  Hynson,  26  Md.  83. 

15  Hungerford  r.  Curbing,  8  Wis.  320; 
Nusbaum  v.  Stein,  12  Md.  315;  Johns  v. 
Johns,  23  Geo.  31;  Tibbais  f.  Sargeant,  1 
McCarter  (N.  J.),  449.  A  Receiver  will 
not  be  appointed  over  the  possession  of 
another  Receiver;  but  the  proper  motion 
is,   that  the   Receiver  already   appointed 
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except  in  a  suit  commenced  by  summons,  or  by  consent,  it  cannot 
be  made  at  Chambers  in  the  first  instance  :  although  any  vacancy 
which  may  occur  in  the  ofiice,  by  death  or  otherwise,  may  be  filled 
up  by  an  order  made  there.-'^ 

Notice  of  the  motion,  or  summons,  as  the  case  may  be,'^  must  be 
served  on  the  opposite  party:  the  general  rule  of  the  Court  being, 
that  an  apjjlication  for  a  Receiver  cannot,  like  a  motion  for  an  in- 
junction, be  made  without  notice.^  If,  therefore,  a  Receiver  is  to 
be  applied  for  before  the  expiration  of  the  time  for  appearance, 
notice  of  the  motion  must  be  served  upon  the  defendant  personally: 
to  authorize  which,  there  must  be  a  previous  application  to  the 
Court  for  leave  to  make  such  service ;  *  and  the  fact  of  such  leave 
having  been  obtained  must  be  mentioned  in  the  notice  of  motion." 
The  rule,  however,  which  requires  previous  notice  to  be  served  upon 
a  defendant  who  has  not  appeared,  is  subject  to  exception  where 
the  defendant  has  absconded  to  avoid  service,  and,  therefore,  can- 
not be  served ;  ®  and  the  plaintifi"  is,  without  special  leave  of  the 
Court,  at  liberty  to  serve  any  notice  of  motion  or  summons,  per- 
sonally, or  at  the  dwelling-house  or  ofiice,  of  any  defendant  who, 
having  been  duly  served  with  a  copy  of  the  bill,  has  not  caused  an 
appearance  to  be  entered  within  the  time  limited  for  that  purjjoseJ 

The  application  must  be  supported  by  evidence  of  the  facts 
relied  upon,  as  rendering  the  appointment  proper;  and  must,  if 
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shall  be  extended  to  the  cause  in  which  it 
is  sought  to  appoint  one.  Vialle  v.  O'- 
Reilly, 1  Hogan,  199;  Osborn  v.  Heyer, 
2  Paige,  342 ;  Downshire  v.  Tyrrell, 
Hayes,  354.  For  the  practice  in  reference 
to  the  Master,  see  Edwards,  Receivers, 
64.  A  petition  has  been  niMde  use  of, 
where  the  application  was  by  the  defend- 
ant. Hiles  V.  Moore,  15  Beav.  175;  and 
see  Barlow  v.  Gains,  8  Beav.  329,  331. 

1  BlHckborough  v.  Ravenhill,  16  Jur. 
1085,  V.  C.  S. ;  Grote  v.  Bing,  9  Hare  Ap. 
50.  If  one  of  three  Receivers  is  removed, 
or  resigns,  it  is  discretionary  with  the 
Court,  to  Hppoint  another  person  in  his 
stead,  or  allow  the  two  remaining  to  act 
without  the  appointment  of  another.  Wis- 
well  V.  Starr,  50  Maine,  381. 

2  For  forms  of  notice  of  motion,  petition, 
and  summons,  see  Vol.  III. 

3  Per  Leach,  Arg.  1  V.  &  B.  183; 
Caillard  v.  Caillard,  25  Beav.  512.  A  mo- 
tion for  the  appointment  of  a  Receiver  is  a 
special  motion,  of  which  the  opposite  party 
is  entitled  to  notice.     Tibbnls  v.  Sargeant, 

I  McCarter  (N.  .1.),  449.  This  is  the  gen- 
eral rule,  but  it  is  subject  to  exceptions. 
People  V.  Norton,  1  Paige,  17 ;  as,  where 
irreparable  injury  would  be  sustained  by 
the  delay:  People  v.  Norton,  su^jra;  Gib- 
son V.  Martin,  8  Paige,  481;  Johns  v. 
Johns,  23   Geo.   31;  Treibart  v.  Burgess, 

II  Md.   452;    so,  where  the  property  to 


which  the  receivorship  relates,  would  be 
likely  to  perish  before  the  defendant  could 
have  notice  and  be  heard  on  the  application 
for  a  Receiver.  Gibson  v.  Martin,  8  Paige, 
481. 

But  in  cases  where  it  is  proper  to  ap- 
point a  Receiver  ex  parte,  the  particular 
circumstances  which  render  such  sum- 
mary proceedings  necessary  should  be  dis- 
tinct!}' stated  in  the  bill  or  petition,  on 
which  the  application  is  grounded.  Ver- 
planck  V.  Merc.  Ins.  Co.,  2  Paige,  438. 

4  Hill  V.  Riraell,  2  M.  &  C.  641;  Rams- 
bottom  V.  Freeman,  4  Beav.  145 ;  Meaden 
V.  Sealey,  ubi  sup. 

5  See  ante,  p.  1443. 

6  Dowling  V.  Hudson,  14  Beav.  423, 
424,  n. ;  and  see  Pitcher  v.  Ilelliar,  2  Dick. 
580;  Gibbins  v.  Mainwaring,  9  Sim.  77; 
ante,  p.  456;  and  see  Verplanck  v.  Merc. 
Ins.  Co.,  2  Paige,  438.  A  Receiver  ought 
not  to  be  appointed  on  an  ex  parte  applicii- 
tion,  where  an  advertisement  for  tlie  de- 
fendant, a  non-resident,  is  running  for  his 
appearance,  unless  special  circumstances 
are  shown.  Sanford  v.  Sinclair,  8  Paige, 
373;  S.  C,  3  Edw.  Ch.  393.  But  .such  an 
appointment  may  be  made  ex  parte,  where 
it  is  necessary  to  prevent  tiie  property 
from  being  wasted  or  removed  heyond  the 
jurisdiction  of  the  Court      Jbid. 

7  Ord.  HI.  8;  anfe.  p.  456.  As  to  ap- 
pearance, see  ante,  p.  536  et  seq. 
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the  application  is  made  before  decree,  be  founded  on  the  allega- 
tions of  the  bill.^ 

Formerly,  if  the  application  was  made  after  answer,  the  plaintifi* 
could  only  rely  on  the  admissions  contained  therein  ;  and  could  not 
enter  into  evidence  in  opposition  thereto ;  ^  but  now,  upon  any 
application  for  a  Receiver,  or  to  discharge  an  order  appointing  a 
Receiver,  the  answer  of  the  defendant  is,  for  the  purpose  of  evi- 
dence on  such  application,  to  be  regarded  merely  as  an  affidavit  of 
the  defendant ;  and  affidavits  may  be  received  and  read  in  opposi- 
tion thereto." 

A  person  to  be  appointed  Receiver  must,  unless  otherwise  ordered, 
first  give  security,  to  be  alloAved  by  the  Judge  to  whose  Court  the 
cause  is  attached,  duly  to  account  for  what  he  shall  receive,  on 
account  of  the  rents  and  profits  for  the  receipt  of  which  he  is  ap- 
pointed, at  such  periods  as  the  Judge  shall  appoint,  and  to  account 
for  and  pay  the  same  as  the  Court  shall  direct ;  or,  as  the  case  may 
be,  to  be  answerable  for  what  he  shall  receive  in  respect  of  the 
personal  estate,  for  the  getting  in  and  collection  of  which  he  is  ap- 
pointed, and  to  account  for  and  pay  the  same  as  the  Court  shall 
direct.* 

The  security  usually  required  is  the  recognizance  of  the  Re- 
ceiver,^ with  two  sureties.®  The  recognizance  is  given  to  the 
Master  of  the  Rolls,  and  the  senior  Vice-Chancellor  for  the  time 
being ; '  and  must  be  taken  before  a  person  authorized  to  ad- 
minister oaths  in  Chancery.^  It  is  generally  required  to  be  for 
double  the  annual  rental,®  or  value  of  the  property  likely  to  be 
got  in  by  the  Receiver  during  the  currency  of  his  periodical  ac- 
count. The  sureties  may  be  bound  in  unequal  sums ;  and  the  num- 
ber of  sureties  may  be  increased,  so  as  to  diminish  the  amount  for 
which   each  is  to  be  liable ;  ^°    but  it  is  not  regular  to  take,  as 


1  Dawson  v.  Yates,  1  Beav.  301,  306;  2 
Jur.  960. 

2  See  Goodman  v.  Whifcomb,  IJ.  &  "W. 
589;  Glassington  v.  Thwaites,  1  S.  &  S. 
134;  KershHw  v.  Mnthewp,  1  Russ.  361. 

3  15  &  16  Vic.  c.  86,  §  59;  see  Cheever 
V.  Rut.  &  Burl.  R.R.  Co.,  39  Vt.  653,  666. 
Where  the  plaintiff  uses  affidavits,  the  de- 
fendant may  also  read  depositions.  Ed- 
wards, Receiver,  66. 

4  Urd.  XXIV.  1;  Tomliiison  v.  Ward, 
2  Conn.  396;  Noyes  v.  Kich,  52  Maine, 
115.  As  to  security  by  Receivers,  mana- 
gers, and  consignee'-  of  property  abro;id,  see 
ante,  p.  1731,  andpost,  p.  176N.  Fort'orms 
of  orders,  for  Receiver.-,  see  Seton,  1002, 
et  seq. ;  1023  et  seq. 

5  Where  the  Receiver  had  been  improp- 
erly omitted  to  be  joined  with  his  sureties 
in  the  recognizance,  the  solicitor  was  miide 
pprsoiially    liable    for    a   loss   occasioned 


thereby.     Ee  Ward,  Simmons  v.  Rose,  31 
Beav.  1. 

•  6  Mead  v.  Lord  Orrery,  3  Atk.  237 ;  Se- 
ton,  1007.  Where  a  person  resident  in 
Ireland  is  appointed  Receiver  by  this  Court, 
the  security  taken  is  a  judgment  confe.^sed 
by  him  and  his  sureties,  in  the  Court 
of  Queen's  Bench  there,  in  favor  of  the 
Master  of  the  Rolls  here,  and  senior  Vice- 
Chancellor;  and  such  judgment  is  duly 
docketed  and  registered  there,  so  as  t'l  give 
a  lien  on  the  real  estates  of  the  Receiver 
and  sureties.  Seton,  1007.  As  to  the  se- 
curity, where  the  Receiver  is  appointed  by 
the  Irish  Court  of  Chancery,  see  the  Orders 
of  Mav,  1857;  Blackham's  Pr.  Ir.  Chan. 
423  et'seq. 


7  Ord.  XLII.  13. 

8  Ord.  XXIV.  1. 
see  a7ile,  744  et  seq. 

9  Seton,  1007. 
W  Jbicl. 


As  to  such  persons, 
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security  for  a  Receiver,  an  assignment  of  a  mortgage  belonging  to 
him/  or  (even  by  consent)  the  bond  of  an  incorporated  guarantee 
association :  ^  instead  of  the  usual  I'ecognizance.  A  recognizance  of 
the  Receiver  only,  has,  however,  under  special  circumstances,  been 
considered  sufficient.  Thus,  where  the  parties  in  the  cause  name 
the  Receiver,  the  Court  will,  by  consent,  appoint  him  upon  his 
own  recognizance  only  ;  ^  and  where  the  appointment  of  a  person 
to  be  Receiver  was  made  by  the  testator,  and  confirmed  by  the 
Court,  the  personal  recognizance  of  such  Receiver  was  held  suf- 
ficient ;  *  but  it  seems  the  Court  will  not  dispense  with  the  usual 
security,  unless  all  the  parties  are  sici  Juris  and  consent.^ 

The  sureties  must  be  resident  within  the  jurisdiction ;  ^  and 
upon  any  event,  such  as  death  or  bankniptcy,  happening,  which 
would  prevent  the  recognizance  being  efiectually  put  in  force 
against  them,  an  order  will  be  made  at  Chambers,  on  summons, 
directing  the  Receiver  to  give  a  new  security^  Where,  also,  the 
property  of  which  a  Receiver  has  been  appointed  has  increased  in 
value  during  the  receivership,  additional  security  has  been  required 
to  be  given  by  him.^ 

The  order  appointing  the  Receiver  ought  to  state  distinctly,  on 
the  face  of  it,  over  what  property  the  Receiver  is  appointed  ;  ^  or 
else  refer  to  the  pleadings,  or  some  document  in  the  cause,  wliich 
describes  the  property .^°  It  usually  directs  the  Receiver  to  jjass 
his  accounts  from  time  to  time,  and  to  pay  the  balances  found  due 
from  him  into  Court,  to  the  credit  of  the  cause :  to  be  there  in- 
vested and  accumulated,  or  otherwise,  as  may  be  directed." 

If  tlie  appointment  is  of  rents  and  profits  of  real  or  leasehold 
estates,  the  order  directs  the  tenants  of  such  estates  to  attorn  and 
pay  their  rents  in  arrear  and  growing  rents  to  the  Receiver ;  but 
this  direction  should  be  omitted  where  the  estates  are  out  of 
England.^^ 

If  the  appointment  is  of  outstanding  personal  estate,  or  of  part- 
nersliip   property,  the  order  generally  directs  the   executors,   or 


Sureties : 
when  dis- 
pensed with. 


1  Mead  v.  Lord  Orrery,  3  Atk.  237. 

2  Manners  v.  Furze,  11  Beav.  30;  12 
Jur.  129.  Such  a  bond  has  been  held  suf- 
ficient as  security  for  costs.  Plestow  v. 
Johnson,  1  Sm.  &  G.  Ap.  20;  2  W.  R.  3; 
and  see  us  to  official  liquidators,  Ord.  11 
Nov.,  1862,  r.  10;  8  Jur.  N.  S.  Ft.  II., 
515.. 

3  Countess  of  Carlisle  v.  Lord  Berkley, 
Amb.  599 ;  Ridout  v.  Earl  of  Plymoutli,  1 
Dick.  6S;  Countess  Carlisle  v.  Earl  Car- 
lisle, cited  ibid.  ;  Wilson  v.  Wilson,  11 
Jur.  793,  V.  C.  K.  B. 

4  Hil)bert  v.  Hibbert,  3  Mer.  681,  683. 

5  Tyife  V.  Tylee,  17  Beav.  583;  and  see 
BainbVigge  v.  Blair,  3  Beav.  421,  424; 
Manners  v.  Furze,  ubi  sup. 


6  See  Cockburn  v.  Raphael,  2  S.  &  S. 
453. 

"^  Seton,  1019.  For  form  of  order,  see 
ib.  No.  4;  and  for  form  of  summons, 
see  Vol.  III. 

**  Spence  v.  Ilandford,  M.  R.  in  Cham- 
bers, 17  Feb.,  1865. 

9  Crow  V.  Wood,  13  Beav.  271.  As  a 
general  rule  a  Receiver  has  no  powers  ex- 
cept those  conferred  upon  him  by  the  or- 
der for  his  appointment.  Grant  v.  Daven- 
port, 18  Iowa,  179. 
1"  Seton,  1005. 

11  For  form*  of  orders  directing  Receivers 
to  be  appointccl,  see  .Seton,  1002  et  seq. 

12  Seton,  1007,  1039. 
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other  parties,  to  deliver  over  to  the  Receiver  all  securities  in  their 
hands  for  such  estate  or  property,  and  also  the  stock-in-trade  and 
effects  of  the  partnership,  together  with  all  the  books  and  papers 
relating  thereto.^ 

If  the  Receiver  is  appointed  on  behalf  of  one  of  several  incum- 
brancers, the  order  generally  contains  a  declaration  that  the  ap- 
pointment of  the  Receiver  is  to  be  without  prejudice  to  the  rights 
of,  or  is  not  to  affect,  the  prior  incumbrancers  upon  the  estate  who 
may  think  proper  to  take  possession  of  the  estates  and  premises, 
by  virtue  of  their  respective  securities ;  and  usually  directs  an  in- 
quiry what  incumbrances  there  are  affecting  the  estate,  and  the 
priorities  thereof  respectively ;  and  orders  that  the  Receiver  do, 
out  of  the  rents  and  pi'ofits  to  be  received  by  him,  keep  down  the 
interest  and  payments  in  respect  of  such  incumbrances,  according 
to  their  priorities ;  and  be  allowed  the  same  in  passing  his  accounts.^ 

Unless  the  person  to  be  appointed  Receiver  is  named  in  the  order, 
the  appointment  is  made  in  Chambers.^  For  this  purpose,  a  copy 
of  the  order  is  left  there,  and  a  summons  to  proceed  thereon  is 
issued  and  served  on  all  parties  interested,  in  the  usual  manner.* 
On  the  return  of  the  summons,  or  at  an  adjournment  thereof,  the 
party  having  the  conduct  of  the  proceedings  ^  brings  into  Chambei'S 
evidence  showing  the  nature  and  value  of  the  property  over  which 
the  receivership  is  to  extend,  and  the  fitness  of  the  person  j^roposed 
by  him.  as  Receiver.  Sometimes,  he  is  also  required  to  bring  in  a 
short  proposal.®  Any  i^arty  to  the  proceedings  may  propose  a 
person  to  be  appointed  Receiver :  although  a  stranger  cannot  do 
so.'^  The  most  fit  j^erson  should  be  appointed,  without  regard  to 
the  party  by  whom  he  has  been  proposed;*  and,  other  things 
being  equal,  the  person  proposed  by  the  party  having  the  conduct 
of  the  proceedings  is  usually  preferred. 

Where  the  Judge  has  exercised  his  discretion  in  the  selection 
of  the  person  appointed,  it  will  not  be  interfered  with  on  appeal ;  ® 


1  For  forms  of  orders,  see  Seton,  1002, 
1030. 

2  76.  1025,  1027;  see  Lewis  v.  Lord 
Zouche,  2  Sim.  388,393;  and  Smith  v. 
Effingham,  2  Beav.  232,  as  to  the  reme- 
dies of  incumbrancers;  see  also  ante, 
p.  1716. 

8  See  Attorney-General  v.  Bank  of  Co- 
lumbia, 1  Paige,  511. 

4  Ord.  XXXV.  15,  16.  For  form  of 
summons,  see  Vol.  III. 

6  Where  a  Receiver  had  been  ordered  in 
two  aSministration  suits,  the  carriage  of 
the  appointment  was  given  to  the  plaintiff 
who  first  gave  notice  of  motion.  Hart  v. 
Tulk,  6  Hare,  611. 

6  For  forms  of  affidavits  and  proposal, 
see  Vol.  III. 

^  Attorney-General  v.  Day,  2  Mad.  246. 


8  Lespinasse  v.  Bell,  2  J.  &  W.  436. 

9  Ley  V.  Ley,  27  L.  T.  267,  L.  J  J. ;  and 
see  Re  Agriculturist  Cattle  Company,  7 
Jur.  N.  S.  590;  9  W.  R.  682,  L.  JJ;  3  De 
G.,  F.  &  .J.  194;  see  also  Creuze  v.  Bishop 
of  London.  2  Bro.  C.  C.  253 ;  Thomas  v. 
Dawk  in,  3  Bro.  C.  C.  508;  1  Ves.  J.  452; 
Garland  r.  Garland,  2  id.  137;  Bowers- 
bank  V.  Collasseau,  3  id.  164;  Wilkins  v. 
Williams,  ib.  588;  Tharpe  v.  Tharpe,  12 
Ves.  317,  320;  Wynne  v.  Lord  Newbor- 
ough,  15  Ves.  284;  Attorney-General  v. 
Day,  2  Mad.  246,  353,  and  the  cases  cited 
ib  252,  253,  as  to  the  extent  of  the  control 
exercised  b)'  the  Court  over  the  appoint- 
ment of  Receivers  by  the  Masters  under 
the  former  practice.  Where  the  appoint- 
ment of  a  Receiver  is  left  to  the  determina- 
tion of  a  Master,  it  seems  that  the  proper 
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unless  there  is  some  objection  in  point  of  principle  to  the  pei*son 
appointed.^ 

When  the  person  to  be  appointed  Receiver  has  been  chosen, 
the  amount  of  his  security  will  be  fixed,  and  the  persons  proposed 
to  be  his  sureties  approved  ;2  and  the  proceeding  will  be  ad- 
journed for  the  draft  recognizance  to  be  brought  in  and  settled  in 
the  presence  of  the  parties.  The  party  conducting  the  proceed- 
ings ^  then  brings  into  the  Chambers  the  draft  recognizance: 
which  is  settled  by  the  Chief  Clerk.*  The  recognizance  is  then 
engrossed  on  parchment,^  and  must  be  taken  before  some  person 
authorized  to  administer  oaths  in  Chancery;®  and  each  surety 
must  also  make  an  affida\at  that  he  is  worth  the  amount  for  which 
he  has  become  bound,  after  payment  of  all  his  just  debts.'' 

The  recognizance  and  an  office  copy  of  the  sureties'  affida\dt 
having  been  left  at  the  Chambers,  a  memorandum  of  the  allowance 
of  the  recognizance  is  written  in  the  margin  of  the  recognizance, 
and  signed  by  the  Chief  Clerk.^ 

The  recognizance  is  then  sent  fi-om  the  Chambers  to  the  Enrol- 
ment Office  in  Chancery  ;  and  a  receipt  taken  for  it  from  the  Clerk 
of  the  Enrolments.^  No  recognizance  will  be  enrolled  after  six 
months  from  the  acknowledgment  thereof,  except  under  special 
circumstances,  and  by  an  order  made  by  the  Court  upon  motion 
for  the  enrolment  thereof  ^*^     This  order  directs  the  enrolment  to 
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way  to  bring  before  the  Court  the  propri- 
ety of  his  selection,  is  by  excepting  to  his 
report  of  approval.  Creuze  v.  Bishop  of 
London,  2  Dick.  687;  S.  C,  2  Bro.  C  C 
(Perkins's  ed.)  253,  note  (1);  Tharpe  v. 
Tharpe,  12  Ves.  317.  It  may,  however, 
be  done  by  petition.  Wynne  v.  Lord  New- 
borough,  15  Ves.  283;  Matter  of  Eagle 
Iron  Works,  8  Paio;e,  385.  The  judgment 
of  the  Master,  however,  in  the  selection 
of  a  Keceiver,  is  never  disturbed  by  the 
Court,  unless  it  is  shown  that  the  person 
appointed  is  improper.  Garland  v.  Gar- 
land, 2  Ves.  J.  137;  Thomas  v.  Dawkins, 
3  Bro.  C.  C.  508;  Matter  of  Eagle  Iron 
Works,  8  Paige,  385 ;  Wilkins  i'.  Williams, 
3  Ves.  588.  The  Court  will  not,  in  such 
a  discussion,  enter  into  comparisons  as  to 
the  eligibility  of  the  different  persons  pro- 
posed. Bowersbank  v.  Cassidaer,  3  Ves. 
164;  Tharpe  v.  Tharpe,  12  Ves.  317;  Mat- 
ter of  Engle  Iron  Works,  8  Paige,  385. 
But  where  a  strong  case  is  made  of  objec- 
tion to  the  individual  appointed,  the  Court 
will  refer  it  back  to  the  Master  to  review 
his  report.  Creuze  v.  Bishop  of  London, 
2  Bro.  C.  C  253;  Wynne  v.  Lord  New- 
borough,  15  Ves.  283 ;  Smith,  Receivers, 
11;  Edwards,  Receiv.  80,  81. 

1  Cookes  V.  Cookes,  2  De  G.,  J.  &  S. 
626. 

2  In  Wynne  v.  Lord  Newborough,  15 
Ves.  283,  284,  ante,  p.  1733,  Lord  Eldon 
observed,  "  It  is  not  an  insuperable  objec- 


tion that  the  sureties  are  Members  of  Par- 
liament;  but  would  any  man  select  three 
Members  of  Parliament,  as  sureties  to  him, 
in  preference  to  three  men,  of  equal  for- 
tune, who  were  not  in  Parliament?  "  The 
partner  in  trade  of  the  Receiver,  persons 
in  partnership  together,  and  the  solicitor 
in  the  cause,  are  usually  rejected,  as  sure- 
ties for  a  Receiver. 

3  According  to  the  scale  of  costs  in 
Regul.  8  Aug.,  1857,  Sched.  No.  15,  it  is 
the  business  of  the  Receiver's  solicitor  to 
conduct  the  proceedings  from  this  stage, 
to  the  completion  of  the  appointment. 

*  For  forms  of  recognizance,  see  Regul. 
8  Aug.,  1857,  Sched.  No.  13;  and  VoL 
III. 

6  The  recognizance  must  bear  a  35s. 
deed  stamp. 

6  Ord.  XXIV.  1.  As  to  such  persons, 
see  ante,  p.  744  et  seq. 

7  The  affidavit  is  usually  sworn  at  the 
time  the  recognizance  is  taken,  and  before 
the  same  officer.  For  form  of  affidavit, 
see  Vol.  III. 

8  For  form  of  memorandum,  see  Vol. 
III. 

'■>  A  fee  is  payable  by  the  solicitor  con- 
ducting the  proceeding  to  the  Clerk  of  En- 
rolments, for  enrolling  the  recognizance. 
The  amount  is  usuallv  7s.  Gd. 

10  Ord.  XLII.  12.  "For  such  order,  see 
Marchant  v.  Marchant,  cited  Seton,  1007. 
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be  made  nunc  pro  tunc ;'^  but  it  will  be  made  without  prejudice 
to  intervening  incumbrances.^ 

After  the  recognizance  has  been  enrolled,  a  further  order  will 
be  "made  at  Chambers,  appointing  the  person  chosen  Receiver,  and 
fixing  the  periods  at  which  he  is  to  pass  his  accounts,  and  pay  the 
balances  due  ft'om  him  thereon.^  To  obtain  this  order,  a  ftirther 
summons,  which  is  issued  and  served  in  the  ordinary  manner,  is 
usually  necessary.^     The  order  is  drawn  up  by  the  Registrar. 

Where  the  Receiver  is  named  in  the  order  made  on  the  applica- 
tion to  appoint  a  Receiver,  his  appointment  is  usually  made  con- 
ditional upon  his  giving  security.  A  further  order  is  not  then  , 
necessary ;  but  a  copy  of  the  order  is  left  at  Chambers,  and  a 
summons  to  settle  the  security  is  issued  and  served  upon  the 
parties  interested ;  ^  and  thereupon  the  amount  of  the  security  to 
be  given  will  be  settled  upon  the  Hke  evidence,  and  the  recog- 
nizance will  be  approved,  completed,  and  enrolled,  in  the  manner 
before  described.^  The  Chief  Clerk  will  then  make  a  certificate 
of  the  completion  of  the  security,  and  of  the  periods  fixed  for  the 
passing  of  the  accounts  and  payment  over  of  the  balances ;  and 
such  certificate  is  completed  in  the  usual  way.'^ 

On  an  application  at  Chambers  to  appoint  a  Receiver,  the 
expense  of  a  certificate,  in  addition  to  an  order,  may  be  saved,  by 
the  recognizance  being  completed  and  enrolled  before  an  order  is 
drawn  up.  In  such  case,  the  recognizance  should  recite  that  the 
Judge  has  approved  the  proposed  Receiver  subject  to  his  giving 
security,  instead  of  reciting  the  order  directing  a  Receiver  to  be 
appointed ;  and  the  order  should,  after  reciting  that  the  recog- 
nizance has  been  enrolled,  appoint  the  Receiver,  and  fix  the  days 
for  him  to  bring  in  his  accounts,  and  pay  the  balances.* 

The  costs  incurred  with  reference  to  the  completion  of  the 
Receiver's  security,  and  subsequent  thereto  are,  in  the  first  instance, 
paid  by  the  Receiver,  and  will  be  allowed  him  in  passing  his  first 
account.^ 

A  Receiver  appointed  by  the  Court  is  appointed  on  behalf  of  all 


1  Seton,  1007;  Bothomly  r.  Lord  Fair- 
fax, 1  P.  "Wms.  334,  340;  Vaughan  v. 
Vaughan,  1  Dick.  90. 

2  Bothomlv  V.  P'airfax,  uhisup. ;  2  Vem. 
751;  Fothergill  v.  Kondrick,  2  Vem  234. 
A  recognizance,  to  constitute  a  debt  of 
record,  mu^t  be  enrolled.  Glvnniv  Thorpe, 
1  B.  &  Aid.  153.  As  to  the  order  of  pay- 
ment of  recosnizances  out  of  assets,  see 
Williams  on  Executors,  905,  909,  919;  and 
see  Engleheart  v.  Ordell,  cited  Seton, 
1007. 

3  Ord.  XXIV.  2;  Seton,  1004.  For 
form  of  order,  see  ib.  1003,  No.  7. 

*  For  form  of  summons,  see  V'^ol.  III. 


5  Ord.  XXXV.  15,  16.  For  form  of 
summons,   see  Vol.  III. 

6  Ante.,  p.  1739.  The  proceeding  is  con- 
ducted bj-  the  Receiver's  solicitor.  See  scale 
of  costs,"Regul.  8  Aug.,  1857,  Sched.  No. 
15. 

'<  Ord.  XXIV.  2;  Seton,  1004.  For  form 
of  certificate,  see  Seton,  1004,  No.  8 ;  and 
Vol.  Ill 

8  See  Saumarez  v.  Saumarez,  M.  R.,  in 
Chambers,  6  Feb.,  1S62,  Reg.  Lib.  B  194. 
For  forms  of  rcognizance  and  order  in 
such  case,  see  Vol.  III. 

9  For  a  scale  of  such  costs,  see  Regul. 
8  Aug.,  1857,  Sched.  No.  15. 
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parties;  and  not  of  the  plaintiff,  or  of  one  defendant  only  -^  there-  Ch.XXXIX. 

fore,  if  any  loss  arises  from  deficiency  in  his  accounts,  the  estate    ^.^ ^ , 

must  bear  it,  as  Between  the  parties  to  the  suit."^  The  effect  of 
the  appointment,  however,  is  not  to  oust  any  party  of  his  right  to 
the  possession  of  the  property,  but  merely  to  retain  it  for  the 
benefit  of  the  party  who  may  ultimately  appear  to  be  entitled  to 
it,^  and  when  the  party  entitled  to  the  estate  has  been  ascertained, 
the  Receiver  will  be  considered  as  his  Receiver.*  Where,  how- 
ever, a  Receiver  had  been  appointed  in  consequence  of  the  in- 
ability of  the  vendor  of  an  estate  sold  under  a  decree  to  make 
out  his  title,  the  Court  thought  that  the  expenses  of  the  Receiver 
ought  not  to  be  borne  by  the  purchaser,  and  directed  that  they 
should  be  repaid  to  him  out  of  the  fund  in  Court,  together  with 
the  costs  of  the  application.^ 

It  has  been  already  stated,  that  where  sequestrators,  upon  mes7ie  Upon  a 
process,  are  in  possession  of  the  lands  and  tenements  in  question  If^^^^  ""*' 
in  the  cause,  the  appointment  of  a  Receiver  of  the  rents  and  profits 
will  have  the  effect  of  discharging  the  sequestration.® 

Where  a  Receiver  has  been  appointed  of  real  or  leasehold  Consequences 
estates,  the  parties  to  the  record  are  usually  directed  by  the  order  nien^t!*""^^' 
to  deliver  up  to  him  the  possession  of  such  parts  of  the  property 
as  are  in  their  holding ;  ^  and  the  tenants  of  such  other  parts  as 
are  let  are  ordered  to  attorn  to  the  Receiver,  and  to  pay  to  him 
their  rents  in  arrear,  as  well  as  the  growing  rents.^  The  Receiver, 
therefore,  as  soon  as  his  appointment  is  complete,  should  apply  to 
the  parties  and  tenants  to  deliver  possession  and  attorn  according- 
ly ;9  and  if  they  refuse,  he  should  report  their  refusal  to  the 
solicitor  of  the  party  on  whose  application  the  order  was  made : 
to  the  intent  that  he  may  take  the  necessary  steps  to  enforce  the 
order  of  the  Court.^" 


1  Davis  V.  Duke  of  IMarlborough,  2 
Swanst.  118;  Bainhrigge  v.  Blair,  3  Beav. 
421,  424;  and  see  Neale  v.  Pink,  3  M"N. 
&  G.  476;  In  re  Colvin,  3  Md.  Ch.  Dec. 
278 

2  Lord  Hutchinson  v.  Lord  Massareene, 
2  Ball  &  B.  55. 

3  See  Tillinghast  v.  Champlin,  4  R.  I. 
173;  ]n  re  Colvin,  3  Md.  Ch.  Dec.  278. 
Th?  appointment  of  a  Receiver  determines 
no  right,  and  in  no  way  affects  the  title  to 
the  property;  his  holding  is  the  holding 
of  the  Court  for  him  from  whom  the  pos- 
session is  taken,  and  he  has  no  right  to 
ask  for  a  revision  of  an  order  removing 
hnn.  any  more  than  a  s'ranger  to  the 
cause.  In  re  Colvin,  supra;  Ellicott  v. 
Warford,  4  Md.  80;  Field  v.  Jones  11 
Geo.  413;  see  Artisan's  Bank  v.  Tread- 
well,  34  Barb.  553. 

i  Sharp  V.  Carter,  3  P.  Wms.  379; 
Boehm  v.  Wood,  1'.  &  R.  345;  Ellicott  v. 


Warford,  4  Md.  80;  In  re  Colvin,  3  Md. 
Ch.  Dec.  278. 

5  M'Leod  V.  Phelps,  2  Jur.  962;  V. 
C.  E. 

6  Ante,  p.  1059 ;  Shaw  v.  Wright,  3  Ves. 
22,  24 ;  Atlas  Bank  v.  Nahant  Bank,  23 
Pick.  480.  488-490. 

7  See  Seton,  1015;  and  see  form  of  or- 
der, ib.  1023.  In  Davis  v.  Duke  of  Marl- 
borough, 2  Swanst.  108,  116,  tJie  order 
appointing  the  Receiver  directed  the  Duke 
to  deliver  up  possession  to  him. 

8  See  form  of  order,  Seton,  1002.  Xo.  1. 

9  For  form  of  attornment,  see  Vol   III. 
in  Sec  Griffith  v.  Griffith,  2  Yes.  S.  401; 

Ireland  v.  Eade,  7  Beav.  55;  Parker  v. 
Dunn,  8  Beav.  497;  Hermann.  Dunbar,  23 
Beav.  312.  As  to  the  cour-e  to  be  ailopt- 
ed,  where  the  Receiver  finds  another  Re- 
ceiver in  possession  of  the  property,  see 
Ward  v.  Swift,  6  Hare,  312;  12  .lur.  173; 
and  as  to  obtaining  the  previous  leave  of 
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Any  party  to  the  proceedings  who  is  in  the  possession  of  prop- 
erty ordered  to  be  delivered  to  the  Receiver,  and  who  neglects  to 
deliver  accordingly,  should  be  served  personally  with  the  order 
directing  such  possession  to  be  delivered;^  and  if  possession  is 
still  withheld  fi-om  the  Receiver,  an  application  should  be  made  by 
motion,  ex  parte,  for  a  writ  of  assistance,  directed  to  the  sheriff  of 
the  county  wherein  the  property  is  situate,  to  put  the  Receiver 
into  possession,  pursuant  to  the  order.^  The  application  should 
be  supported  by  an  affidavit  of  service  of  the  order,  and  of  non- 
compliance.^ The  writ  is  prepared,  issued,  and  executed  in  the 
manner  before  explained.* 

If  a  party  to  the  proceedings  is  not  directed  to  deliver  up 
possession  to  the  Receiver,  he  is  not  bound  to  do  so ;  but  he  mil 
be  charged  with  an  occupation  rent,  for  the  premises  in  his 
possession.^ 

Where  any  tenant  of  the  property  refiises  to  attorn  to  the 
Receiver,  or  to  pay  him  any  arrears  of  rent,®  he  should  be  served 
with  a  copy  of  the  order  directing  the  apisointment  of  a  Receiver, 
and  of  the  order  or  certificate  completing  the  appointment,'' 
and  with  a  notice  in  writing,  signed  by  the  Receiver,  requiring 
him  to  attorn  and  pay;^  and  on  refusal,  the  tenant  should  be 
served  with  a  notice  of  motion  to  attorn  and  pay  within  a  limited 
time  after  the  service  of  the  order  to  be  made  on  the  motion.^ 

The  person  served  may  appear  on  the  motion,  and  inform  the 
Court  whether  he  is  in  possession  as  tenant  or  not.^°  If  he  does 
not  appear,  the  order  will  be  made  upon  an  affidavit  of  service  of 
the  notice  of  motion,  orders,  certificate,  and  notice  to  attorn,  and 
on  proof  by  affidavit  of  the  refusal  to  attorn.^^     The  order  will 


the  Court,  where  the  Receiver  is  appointed 
under  a  decree  pro  coiifesso,  see  ante, 
p.  527.  In  a  suit  in  Equity,  in  its  nature 
in  rem,  when  a  Receiver  is  appointed,  the 
right  to  the  custody  of  the  property  in 
controversy,  vests  in  him  immediately 
upon  the  filing  of  his  bond.  Albanj'  Bank 
V.  Schermerhorn,  1  Clarke  Ch.  297.  And 
he  may,  by  the  order  of  the  Court,  bring 
a  suit  for  it  in  his  own  name.  Green  v. 
Bostwick,  1  Sandf.  Ch.  185.  But  this 
right  of  custody  extends  only  to  the  prop- 
erty which  is  the  subject-matter  of  the 
litigation.  Under  a  general  creditor's  bill, 
to  recover  the  entire  property  of  a  debtor, 
the  Receiver  is  entitled  to  the  whole  of  such 
property.  Chipman  v.  Sabbaton,  7  Paige, 
47 ;  Noyes  v.  Rich,  52  Maine,  115.  Prop- 
erty in  the  possession  of  a  Receiver  ap- 
pointed by  a  Federal  Court,  is  in  posses- 
sion of  such  Court,  and  cannot  be  taken 
therefrom  by  subsequent  process  from  a 
State  Court.  Ohio,  &c.  R.R.  Co.  v.  Fitch, 
20  Ind.  498;  see  Hooper  v.  Winston,  24 
111.  353. 
1  For  the  mode  of  serving  orders,  see 


ante,  p.  1043.  The  copj'  served  need  not 
be  indorsed  with  the  notice  referred  to  in 
Ord.  XXIII.  10,  ante,^.  1063;  Seton,1229. 
Where  no  time  for  delivering  possession 
is  named  in  the  order,  a  further  order  lim- 
iting such  time  must  be  obtained  and 
served;  as  to  which,  see  ante,  p.  1043. 

2  See  form  of  order  in  Seton,  1228.  For 
form  of  motion  paper,  see  Vol.  III. 

3  For  form  of  affidavit,  see  Vol.  III. 

4  Ante,  p.  1063. 

5  Randfield  v.  Randfield,  7  W.  R.  651, 
V.  C.  K.  The  party  will  not  be  ordered, 
before  the  hearing,  to  pay  an  occupation 
rent  from  a  date  previous  to  the  order  fix- 
ing the  rent  and  appointing  the  Receiver. 
Lloyd  V.  Mason,  2  M.  &  C.  487. 

6  See  Codrington  v.  .Johnstone,  1  Beav. 
524;  Duffield  v.  Elwes,  11  Beav.  590. 

7  See  ante,  pp.  1739,  1740. 

8  For  form  ot  notice,  see  Vol.  III. 

9  For  form  of  notice  of  motion,  see  Vol. 
III. 

10  Reid  V.  Middleton,  T.  &  R.  455 ;  Hob- 
house  V.  Hollcombe,  2  De  G.  &  S.  208. 

11  For  forms  of  orders,  see  Seton,  1012, 
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be  made  without  costs.^  A  copy  of  the  order,  indorsed  in  the 
usual  manner,^  must  then  be  sensed  personally  upon  the  person 
thereby  directed  to  attorn :  ^  and  upon  j^roduction  to  the 
Record  and  Writ  Clerk  of  an  affidavit  of  such  service,  and  of 
an  affidavit  by  the  Receiver  of  non-comi3liance,  he  will  seal 
an  attachment  against  the  disobedient  party.*  The  attachment 
is  prepared,  issued,  and  executed  in  the  manner  before  explained.^ 

In  Meid  v.  Middleton^  it  apj^eared  that  the  tenant  in  possession 
had  not  agreed  to  pay  any  specific  rent ;  and,  in  consequence,  an 
order  was  made,  that  an  occupation  rent  should  be  settled  by  the 
Master,  and  that  the  tenant  should  pay  the  arrears  and  future  pay- 
ments of  such  occupation  rent ;  and  where  the  tenant  had  not 
attorned,  he  was,  nevertheless,  ordered  to  pay  his  arrears  of  rent 
within  fourteen  days.'' 

It  may  be  mentioned  here,  that  the  attornment  to  the  Receiver 
will  not  enure  for  the  benefit  of  the  person  who  may  ultimately  be 
found  to  have  in  him  the  legal  estate.® 

The  possession  of  a  Receiver  is  deemed  to  be  that  of  the  Court ; 
and  any  attempt  to  disturb  it,  without  the  leave  of  the  Court  first 
obtained,  will  be  a  contempt  on  the  part  of  the  person  making  it,® 
and  will  be  restrained  by  injunction ;  '^^  or  the  person  making  it 
will  be  committed  for  his  contempt.-^^ 

This  was  settled  in  Aixgel  v.  Smith^^'^  where  the  rule  was  laid 
down,  both  with  respect  to  Receivers  and  sequestrators,  that  their 
possession  is  not  to  be  disturbed  without  leave ;  ^^  and  the  same 
rule  will  be  acted  on,  in  cases  where  the  Receiver  has  been  ap- 
pointed erroneously,^*  or  without  prejudice  to  the  rights  of  persons 
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No.  1 ;  1013,  No.  2;  and  for  forms  of  affi- 
davits, see  Vol.  III. 

1  Hobhouse  v.  Hollcombe,  2  De  G.  .Ss  S. 
208. 

2  Ord.  XXIII.  10,  ante  p.  1043. 

3  As  to  the  mode  of  service,  see  ante, 
'p.  1044. 

4  For  forms  of  affidavit,  see  Vol.  III. 

6  Ante,  p.  1046  et  seq. ;  Braithwaite's 
Pr.  172,  173;  Ord.  XXIX.  2,  3.  For 
fjrms  of  attactiment, /i?'(Ea}je,  and  indorse- 
ment, see  Vol.  III. 

6  T.  &  R.  456. 

7  Hobson  V.  Sherwood,  19  Beav.  575; 
and  see  Mitchel  v.  Duke  of  Manchester,  2 
Dick.  787. 

8  Evans  v.  Mathias,  7  El.  &  Bl.  590; 
3  Jur.  N.  S.  793,  Q.  B. ;  and  see  Hughes 
V.  Hughes,  3  Bro.  C.  C.  87;  1  Ves.  J.  161. 
As  to  attornment  in  general,  see  Woodfall, 
206,  208;  and  to  a  Receiver  in  Chancery, 
i6.  61. 

9  See  De  Groot  v.  Jay,  30  Barb.  (N.  Y.) 
483. 

10  Angel  V.  Smith,  9  Ves.  335 ;  Tink  v. 
Rundle,  10  Beav.  318;  Evelyn  v.  Lewis, 
3  Hare,  472;  Russell  v.  East  Anglian  Rail- 
way Company,  3  M'N.  &  G.  104, 117 ;  Tur- 


ner V.  Turner,  15  Jur.  218,  V.  C,  Ld.  C; 
Hawkins  I).  Gathercole,  1  Drew.  12;  Kand- 
field  V.  Randtield,  1  Dr.  &  Sm.  310;  Lane 
V.  Sterne,  3  Giff.  629;  9  Jur.  N.  S.  320; 
Walton  V.  Johnson,  15  Sim.  352;  12  Jur. 
299. 

11  Broad  v.  Wickham,  4  Sim.  511; 
Marsh  v.  Goodall,  Seton,  1013;  and  see 
Ward  V.  Swift,  6  Hare,  312;  12  Jur.  173. 

12  9  Ves.  335. 

13  Where  the  property  is  legally  and 
properly  in  the  possession  of  the  Receiver, 
it  is  the  dut}'  of  the  Court  to  protect  such 
possession,  not  only  against  violence,  but 
also  against  suits  at  Law.  But  if  the  prop- 
erty is  in  the  possession  of  a  third  person, 
under  a  claim  of  title,  the  Court  will  not 
protect  the  officer,  who  attempts  by  vio- 
lence to  obtain  possession,  any  further 
than  the  law  will  protect  him ;  his  general 
authorit}'  being  unquestioned.  Parker  v. 
Brownitig,  8  Paige,  3S8;  2  Story  Eq.  Jur. 
§§  833  a,  833  b,  and  note;  Noe  v.  Gibson, 
7  Paige,  513. 

1*  Ames  V.  Trustees  of  the  Birkenhead 
Docks,  20  Beav.  332;  1  Jur.  N.  S.  529; 
Randfield  v.  Randfield,  ubi  sup. 
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Course  to  be 
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ot  a  Receiver. 


Inquiry 

whether 

ejectment 

against 

Receiver 

should  be 

defended. 


Judgment 
creditor 
ordered  to  re- 
fund wrong- 
fill  payment 
made  to  him 
by  a  Re- 
ceiver. 


having  prior;  charges.^  This  rule  does  not,  however,  apply  until  a 
Receiver  has  actually  been  appointed  ;  and  a  direction  to  appoint 
a  Receiver  is  not,  in  this  respect,  equivalent  to  the  order  appointing 
him.^  The  Court  will  not  protect  a  sheriff  executing  process,  after 
he  has  notice  from  a  Receiver ;  ^  but  will  order  him  to  withdraw 
fi'om  the  possession,  and  restrain  proceedings  against  him  by  the 
execution  creditor ;  *  and  where  the  sheriff  has  taken  property, 
part  of  which  is  claimed  by  a  Receiver,  the  latter  will  be  directed 
to  give  a  list  of  the  property  claimed  by  him  to  the  sheriff:  who 
will  be  ordered  to  withdraw  from  the  possession  of  the  si^ecified 
property.^  It  has  recently  been  held,  in  Ireland,  that  where  a 
Receiver  has  been  appointed  over  the  estate  of  a  tenant  for  life, 
the  remainder-man  has  a  right,  immediately  on  the  decease  of  the 
tenant  for  life,  to  go  into  possession,  without  making  any  applica- 
tion to  the  Court.*^ 

Any  person  who  considers  himself  prejudiced  by  having  a  Re- 
ceiver put  in  his  way,  must  apply  by  motion  or  summons,  on  notice, 
for  an  inquiry  as  to  his  interest,  or  for  leave  to  commence  proceed- 
ings against  the  Receiver ; ''  and  he  must  do  this,  although  his 
right  to  take  possession  is  clear.®  The  inquiry  as  to  interest  is 
conducted  in  the  same  manner  as  it  would  be  if  the  property  were 
in  the  possession  of  sequestrators  under  a  commission  of  sequestra- 
tion.^ 

It  may  be  mentioned  hei-e,  that  where  an  ejectment  was  actually 
brought  against  a  Receiver,  although  it  was  without  the  previous 
leave  of  the  Court,  the  Court  directed  an  inquiry  whether  it  would 
be  for  the  benefit  of  the  parties  interested,  who  were  adults,  that 
the  Receiver  should  defend  the  ejectment,  and  charge  the  expense 
in  his  accounts.^" 

Where  a  Receiver  paid  a  judgment  creditor  of  the  defendants, 
an  amount  demanded  by  him.  under  a  garnishee  order  obtained  " 
on  a  consent  improperly  given  by  the  Receiver,  the  judgment 
creditor  was,  on  motion,  ordered  to  refund  the  amount  to  the  de- 
fendants ;  and  he  and  the  Receiver  were  directed  to  pay  the  costs 
of  the  motion.^^ 


1  See  Anon.,  6  Ves.  287;  Bryan  v.  Cor- 
mick,  1  Cox,  422. 

2  Defries  v.  Creed,  11  Jur.  N.  S.  360; 
13  W.  R.  632,  V.  C.  K. 

3  Try  V.  Try,  13  Beav.  422;  Rock  v. 
Cook,  2  Phil.  691;  2  De  G.  &  S.  493; 
Onvon  V.  Washbourne,  14  Jur.  497,  V. 
C.  E. 

4  Russell  V,  East  Anglian  Railway 
Company,  3  M'N.  &  G.  104. 

6  See  Willmer  v.  Kidd,  Seton,  1002,  No. 
2,  where  the  order  is  given. 

6  Re  Stack,  13  Jr.  Chan.  Rep.  213. 

'  Gomme  v.  West,  2  Dick.  472 ;  Anon., 
6  Vea.  287;    Bryan  v.  Cormick,   1  Cox, 


422;  Angel  r.  Smith,  9  Ves.  335,  336; 
Brooks  ;;.  Greathed,  1  J.  &  W.  176,  178; 
Smith  V.  Earl  of  Effingham,  2  Beav.  232; 
Gooch  V.  Haworth,  3  Beav.  428;  Russell 
V.  East  Anglian  Railway  Company,  -ubi 
sup. ;  Potts  I'.  Warwick,  &c.  Canal  Com- 
pany, Kay,  142.  Eor  forms  of  notice  of 
motion  and  summons,  see  Vol.  III. 

8  Anon.,  6  Ves.  287. 

9  Ante,  p.  1057. 

10  Anon.,  6  Ves.  287. 

11  Under  the  Common  Law  Procedure 
Act,  1854  (17  &  IS  Vict.  c.  125),  §§  60-65. 

12  De   Winton  v.  Mayor  of  Brecon,  28 
Beav.  200;  6  -'ur.  N.  S.  1046. 
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The  appointment  of  a  Receiver  does  not  affect  the  rights  of  the 
landlord  of  the  premises ;  but  he  will  not  be  permitted  to  exercise 
those  rights  without  first  obtaining  the  leave  of  the  Court ;  and 
where  he  has  not  distrained,  and  the  furniture  in  the  house  of  a 
tenant  has  been  sold  under  the  direction  of  a  Receiver,  the  landlord 
has  no  priority  over  the  other  creditors  in  the  proceeds  of  the  sale.^ 


Ch.  XXXIX. 

§5. 


Rights  of  a 
landlord,  as 
against  a 
Receiver. 


Section  V.  —  Salary  and  Allowances.''' 


Unless  it  is  otherwise  ordered  (as  Avhere  he  consents  to  act 
without  salary),^  a  Receiver  will  be  allowed  a  salary,  or  have  some 
other  allowance  made  to  him,  for  his  care  and  pains  in  the  execu- 
tion of  his  duties.*  The  amount  of  his  salary  or  allowance  is  not, 
in  general,  fixed  till  the  passing  of  the  first  account :  when  the 
Receiver  will  be  allowed  either  a  percentage  upon  his  receipts,  or  a 
gross  Slim,  by  way  of  salary. 

The  allowance  to  a  Receiver  of  the  rents  and  profits  of  a  landed 
estate  is  generally  U.  per  cent  on  the  gross  amount  received. 
This  allowance  may,  however,  be  increased,  if  there  is  any  special 
difficulty  in  the  collection;  or  diminished,  or  a  stated  salary 
allowed,  where  the  rental  is  very  considerable.^  Under  very 
special  circumstances,  an  order  has  been  made  that  the  Receiver 
should  be  allowed  such  salary  as  the  Judge  might,  on  the  passing 
of  each  account,  think  reasonable." 

The-  subject  of  the  amount  proper  to  be  allowed  to  a  Receiver, 
by  way  of  salary,  underwent  investigation  in  Day  v.  Croft ; ''  and, 
in  the  judgment  in  that  case  Lord  Langdale  M.  R.,  who  had  in- 
quired of  the  Masters  what  were  the  principles  upon  which  they 
acted,  and  the  practice  adopted  on  this  point  in  their  several  oflices, 
thus  states  the  result  of  his  inquiries :    "  The  Masters  have  each  of 


Salary  or 
allowance : 
When  fixed. 


Amount. 


Practice  in 

the  Master's 
office  as  to 
Receiver's 
allowance : 


1  Sutton  V.  Rees,  9  Jur.  N.  S.  456,  V. 
C.  K. 

2  For  a  full  consideration  of  this  subject, 
see  Edwards,  Receivers,  530  et  $eq. ;  Mat- 
ter of  Kellogg,  7  Paige,  265;  Vanderhej^- 
den  V.  Vanderheyden,  2  Paige,  287; 
Matter  of  Roberts,  3  John.  Ch.  43;  Wil- 
liamson V.  Wilson,  1  Bland,  439;  Hol- 
combe  v.  Holcombe,  2  Beasley  (N.  J.), 
415;  Commonwealth  v.  Eagle  Fire  Ins. 
Co.,  14  Allen,  344. 

3  A7ite,  p.  1732. 
*  Ord.  XXIV.  1. 

5  Seton,  1006;  see  Day  v.  Croft,  2  Beav. 
488;  4  Jur.  429;  Malcolm  v.  O'Callaghan, 
3  M.  &  C.  52;  1  Jur.  838;  see  also  Shore 
V.  Shore,  4  Drew.  501,  510,  as  to  the  party 
to  bear  the  allowance. 

6  Neave  v.  Douglas,  26  L.  J.  Ch.  756, 


M.  R.  In  Price  v.  White,  1  Bailey  Eq. 
240,  it  was  held,  that  a  Receiver  who  dis- 
charges the  duty  assigned  to  him,  is  en- 
titled to  the  usual  commissions,  although 
they  appear  to  be  more  than  a  reasonable 
compensation  for  the  services  rendered. 
Ill  some  instances  they  may  be  more,  and 
in  some  instances  less,  than  an  adequate 
remuneration;  but  even  this  is  preferable 
to  the  uncertainty  of  suffering  the  rate  of 
compensation  to  depend  upon  the  discre- 
tion of  the  Master.  Nor  is  it  any  ground 
for  an  exception  to  the  general  rule,  that 
the  business  was  conducted  almost  entirely 
by  overseers  and  factors,  inasmuch  as  the 
Receiver  has  incurred  the  responsibilities 
incident  to  these  sub-agenciea. 
7  2  Beav.  488,  491. 
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them  been  good  enough  to  furnish  me  with  a  certificate ;  and  I 
find  that  there  is  no  general  rule  which  universally  prevails  as  to 
the  allowance  to  a  Receiver.  Where  the  receipts  consist  of  rents  of 
freehold  and  leasehold  estates,  5Z.  per  cent  upon  the  amount  re- 
ceived is  most  frequently  allowed.  If  there  be  any  special  difficulty 
in  collecting  the  rents,  on  account  of  the  sums  being  extremely 
small  or  of  the  payments  being  very  frequent,  as  weekly  payments, 
then  the  allowance  is  increased.  On  the  other  hand,  if  there  should 
be  very  great  facility  in  receiving  the  rents,  then  less  than  bl.  per 
cent  is  allowed.  One  of  the  Masters  has  certified  to  me  a  case 
where,  after  consideration,  he  allowed  only  Al.  per  cent  for  the 
receipts  of  rents  and  profits  of  freehold  and  leasehold  estates. 
Another  Master  has  certified  to  me  a  case  in  which  a  sum  paid  to 
the  Receiver  amounted  to  300/,  a  year  for  the  first  year ;  the  Re- 
ceiver was  afterwards  allowed  150/.  only  for  a  succession  of  years: 
which  was  afterwards  reduced  to  501.  a  year,  for  the  receipt  of  the 
same  rents.  It  cannot,  therefore,  be  considered  as  a  universal  or 
general  rule  that  bl.  per  cent  should  be  allowed,  even  upon  the 
receipts  of  rents  and  profits.  It  may  be  increased  if  there  be  any 
extraordinary  difiiculty;  or  diminished  if  there  be  any  extraordi- 
nary facility  in  the  collection.  With  resjDCct  to  other  receipts, 
each  Master  considers  himself  bound  to  have  regard  to  the  degree 
of  facility  or  difiiculty  there  may  be  in  receiving  them.  They  have 
sometimes  allowed  2\l.  per  cent ;  but,  for  gross  sums  of  money, 
this  has  been  very  much  reduced,  and  1^/.  per  cent  has  been  allowed 
upon  many  occasions.  It  appears,  therefore,  that  the  Masters,  as 
they  ought,  consider  upon  each  occasion  what  is  fit  or  proper  to  be 
allowed,  having  regard  to  the  degree  of  difficulty  or  facility  ex- 
perienced by  the  Receiver."  In  the  case  above  cited,  an  objection 
was  taken  to  an  allowance  which  had  been  made  to  the  Receiver, 
of  bl.  per  cent  on  certain  gross  sums,  which  had  been  paid  to  him 
for  the  redemption  of  mortgages  and  annuities,  and  for  annuities 
and  interest  upon  mortgages;  and  Lord  Langdale  thought  that 
there  was  sufficient  in  the  case  to  warrant  an  order  to  review  the 
repoit.-' 

The  practice  of  the  Masters'  offices,  as  above  stated,  is  generally 
followed  in  the  Chambers  of  the  Judges,  in  fixing  the  salary,  or 
making  an  allowance,  to  a  Receiver. 

In  connection  with  this  subject  it  may  be  mentioned,  that  where 
a  Receiver  had  been  appointed  to  get  in  the  outstanding  estate  of 
a  testator.  Lord  Langdale  held  that  the  Receiver  had  not  such  a 
vested  right  to  collect  the  whole  estate  as  entitled  him  to  prevent 
the  money  being  paid  into  Court,  without  passing  through  his 


1  Day  V.  Croft,  2  Beav.  488 ;  4  Jur.  429 ;  Holcombe  v.  Holcombe,  2  Beasley  (N.  J.),415, 417. 
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hands,  in  order  that  he  might  obtain  his  poundage ;  and  made  an 
order,  on  the  petition  of  some  of  the  parties  intei-ested,  that  a 
debtor  to  the  estate,  who  was  willing  to  pay  the  amount  of  his 
debt  to  the  Accountant- General  at  once,  might  be  at  liberty  to 
do  so.^ 

A  Receiver  may  be  entitled  to  allowances  beyond  his  salary,  for 
any  extraordinary  trouble  or  expenses  he  may  have  been  put  to  in 
the  performance  of  his  duties;'^  or  in  prosecuting  or  defending 
any  legal  proceedings  brought  by  or  against  him.^  If,  however, 
such  allowances  are  objected  to,  they  will  not,  in  general,  be 
sanctioned,  unless  they  have  been  incurred  with  tlie  approbation 
of  the  Court  or  Judge.^ 

Upon  this  ground,  Lord  Cottenham  discharged  an  order  of  Sir 
Lancelot  Shadwell  V.  C,  directing  the  Master  to  review  his  report 
upon  a  Receiver's  account,  with  reference  to  certain  sums  which 
the  Receiver  had  claimed  on  account  of  journeys  taken  by  him  to 
France,  for  the  recovery  of  property  belonging  to  the  estate  before 
the  tribunals  there,  but  which  the  Master  had  disallowed.  It  is  to 
be  observed,  however,  that  the  result  of  the  journeys  had  been 
unfavorable,  and  that  no  benefit  had  accrued  to  the  estate  from 
the  proceedings  instituted ;  but  it  may  be  inferred,  from  his  Lord- 
ship's judgment,  that  if  success  had  attended  the  exertions  of  the 
Receiver,  and  he  could  have  shown  that  such  success  had  arisen 
from  his  presence  in  Paris,  he  would  have  considered  it  "  inequita- 
ble for  the  parties  to  take  the  benefit  of  such  exertions,  without 
defraying  the  expenses  which  had  attended  them,  although  no 
previous  authority  for  incurring  them  had  been  given."  ^ 

In  a  case  before  Sir  Anthony  Hart,  in  Ireland,  where  the 
Receiver  of  a  lunatic's  estate  had  instituted  proceedings,  which, 
being  wrong  in  form,  he  abandoned,  and  afterwards  took  other 
proper  proceedings,  which  were  successful  for  the  estate,  the  Court 
refused  to  allow  him  the  costs  of  the  abandoned  proceedings : 
although  the  Master  reported  that  the  Receiver  had  acted  bond 
fide^  and  ought  to  be  allowed  the  costs.® 

Where  an  application  by  a  defendant  against  a  Receiver  was 
refused  with  costs,  and  the  defendant  was  unable  to  pay  the  costs. 


Allowances, 
beyond 
salary,  for 
extraordi- 
nary trouble 
or  expenses. 


Journeys. 


Costs  of 

abandoned 

proceedings. 


1  Haigh  V.  Grattan,  1  Bewv.  201. 

2  See  Willinmson  v.  WiNon,  1  Bland, 
433;  Adams  v.  Haskell,  6  Cal.  475.  The 
commissions  allowed  by  law  are  intended 
to  be  a  full  compensation  to  the  Receiver 
for  his  personal  services  in  the  execution 
of  his  trust.  He  is  not  authorized  to  act 
himself  as  counsel  in  the  business  of  his 
trust,  so  as  to  entitle  himself  to  extra 
counsel  fees  for  professional  services,  be- 
yond the  allowances  provided  in  the  fee- 
bill  to  attorneys,  solicitors,  &c.  Matter  of 
the  Bank  of  Niagara,  6  Paige,  213. 

VOL.  II. 


3  Potts  V.  Leighton,  15  Ves.  276; 
Courand  v.  Hannier,  9  Beav.  3;  see  Hol- 
conibe  v.  Holcombe,  2  Beaslev  (N.  .1.), 
415. 

4  Rt  Ormsby,  1  B.  &  B.  189;  Swnby  v. 
Dickon,  5  Sim.  629;  Bristowe  v.  Needham, 
2  Phil.  190. 

5  Malcolm  v.  O'Callaghan,  3  M.  &  C. 
52,  58,  63;  1  Jur.  838;  Bristowe  v.  Need- 
ham,  uhl  sup.  • 

6  lie  Montgomery,  1  Moll   419. 
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Ch.  XXXIX.   the  Receiver  was  held  to  be  entitled  to  deduct  his  costs,  as  be- 
tween  solicitor  and  client,  from  the  balance  in  his  hands.^ 


Section  VI.  - —  Powers,  Duties,  and  Liabilities  of  JReceivers. 


Possession  or 
attornment. 


Solicitor  re- 
ceiving rents, 
must  pay 
them  over  to 
Receiver. 
Enforcing 
payment  o 
rent. 

Order  to  pay. 


Distress. 


In  wliose 
name. 

I^eave  to 
distr^ : 


The  course  to  be  pursued,  to  obtain  possession  or  attornment  of 
estates  comprised  in  a  receivership,  has  been  discussed  in  a  former 
page.2 

If  a  solicitor  in  the  cause  has  received  rents,  he  must  pay  them 
over  to  the  Receiver  appointed  therein ;  and  he  will  not  be  per- 
mitted to  set  up  a  lien  on  them  for  his  costs.^ 

The  Receiver  is  entitled  to  aU  the  rents  in  arrear  at  the  time  of 
his  appointment,*  and  to  the  rents  which  subsequently  accrue 
during  the  continuance  of  the  receivership ;  and  an  order  may  be 
obtained  on  motion  or  summons,  with  notice  to  the  tenant,  for 
payment  thereof  by  him  to  the  Receiver,  notwithstanding  he  has 
not  attorned.* 

After  the  tenants  have  attorned  to  the  Receiver,  and  so  created 
a  tenancy  as  between  them,®  the  Receiver  may  also  distrain,  in 
his  own  name,  for  rent  accrued  during  such  tenancy,'^  without 
first  obtaining  an  order  so  to  do ;  ^  but  a  distress  for  rent  accrued 
before  that  time  must  be  made  in  the  name  of  the  person  who  has 
the  legal  right  to  the  rent ;  ^  and  if  lie  is  a  party  to  the  suit,  or 
otherwise  bound  by  the  proceedings  therein,  or  if  there  is  any 
doubt  who  has  the  legal  right  to  the  rent,  an  application  should 
be  made  to  the  Judge  at  Chambers  for  his  directions  thereon.^"     It 


1  Courand  v.  Hanmer,  ubi  sup. 

2  See  ante,  pp.  1741,  1742. 

3  Wickens  v.  Townshend,  1  R.  &  M. 
861. 

*  Codrington  v.  Johnstone,  1  Beav.  524 ; 
ante,  p.  1742. 

6  Hobson  V.  Sherwood,  19  Beav.  575; 
ante,  p.  1743.  For  forms  of  notice  of  mo- 
tion and  summons,  see  Vol.  III. 

6  Woodfall,  376;  Evans  v.  Mathias,  7 
El.  &  Bl.  690,  601;  3  Jur.  N.  S.  793,  795; 
and  see  White  v.  Smale,  22  Beav.  72;  S. 
C.  nom.  White  v.  James,  26  Beav.  191;  4 
Jur.  N.  S.  1214. 

7  Woodfall,  376;  Mitchel  v.  Duke  of 
Manchester,  2  Dick.  787. 

8  Woodfall,  376;  Pitt  v.  Snowden,  3 
Atk.  750;  Dancer  I'.  Hastings,  4  Bing.  2; 
12  Moore,  34 ;  Bennett  v.  Robins,  5  Car.  & 
P.  379. 

9  Woodfall,  376;  Pitt  v.  Snowden,  ubi 
suj). ;  and  see  Shelly  v.  Pelham,  1  Dick. 
120;  Raincock  v.  Simpson,  ib.  120,  n. ; 
Hughes  V.  Hughes,  3  Bro.  C.  C.  87;  1 
Ves.  J.  161. 

1"  Ibid.  A  Receiver  is  under  no  obliga- 
tion to  attempt  to  take  property  from  the 


possession  of  a  third  person,  or  even  from 
the  defendant  himself,  by  force,  without 
an  express  order  of  the  Court  directing 
him  to  do  so.  Parker  v.  Browning,  8 
Paige,  388;  see  2  Story  Eq.  Jur.  §  833; 
Sea  Ins.  Co.  v.  Stebbins,  8  Paige,  565.  He 
has  no  powers  except  such  as  are  con- 
ferred on  him  by  the  order  for  his  appoint- 
ment, and  the  course  and  practice  of  the 
Court:  Verplanck  t".  Mercantile  Ins.  Co., 
2  Paige,  452 ;  excepting  where  he  is  ap- 
pointed under  particular  statutes,  as  in 
cases  of  proceeding's  against  corporations, 
in  which,  in  New  Yorli,  he  is  a  statutory 
assignee,  vested  with  nearly  all  the  powers 
and  authority  of  the  assignee  of  an  in- 
solvent debtor.  Jbid. ;  Attorney-General «. 
Life  &  Fire  Ins.  Co.,  4  Paige,  224;  Ed- 
wards Receiv.  4.  Persons,  appointed 
Receivers  or  trustees  in  such  cases,  hold  a 
power  much  larger  and  of  a  different 
character  from  that  of  ordinary  Receivers 
in  a  Chai.cery  suit.  See  AtJas  Bank  v. 
Nahant  Bank,  23  Pick.  489;  S.  C,  3  Met. 
581.  As  to  distresses  for  rent,  see  Add. 
Cont.  333;  Dixon,  194-230;  L.  C.  Conv. 
260-266 ;  Woodfall,  357-429 
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appears  also,  fi"om  Brandon  v,  Brandon^  that  the  practice  is  for  Ch.  XXXIX. 

the  Receiver  to  distrain  upon  his  own  discretion  for  rent  in  arrear  .^ — ^' , 

within  the  year ;  but  if  in  arrear  for  more  than  a  year,  then  an 
order  is  necessary. 

An  application  for  leave  to  distrain  is  made  at  Chambers,  and  How  ob- 
ordinarily  by  summons ;  but  it  is  not  usual  to  draw  up  a  formal 
order  in  such  cases  :  the  minute  made  by  the  Chief  Clerk  of  the 
directions  given  being  deemed  sufficient.^ 

In  an  ordinary  case,  a  Receiver  may,  in  his  discretion,  let  for  a  Power  to 

year  certain  or  less,  or  for  any  term  not  exceeding  three  years,  tenancies; 

without  applying  for  the  sanction  of  the  Judge.^     He  has  also  an  and  deter- 

iraplied  authority  to  determine  such  tenancies  by  a  regular  notice  ™'"^  ^^^™- 

to  quit :  *  but  he  ousrht  not  to  raise  their  rents,  on  slight  grounds,  Leave  neces- 

.,,  n    ■,        ^  z.         Ti  1-  •      ^  J.     sary  to  raise 

Without  leave  of  the  Court,     and  he  cannot  bnng  an  ejectment,  rents; 
or  take  any  other  step  to  evict  a  tenant,  without  the  sanction  of  or  evict 

,1       T     1        ft  tenants. 

the  Judge." 

A  Receiver  may,  with  the  sanction  of  the  Judge,  demise  for  Power  to 
terms  of  years  ; ''  but,  under  the  present  practice,  leases  of  property  years,  with 
in  the  hands  of  a  Receiver  are  usually  directed  to  be  made  by  the   sanction  of 
person  having  the  legal  estate  or  power  of  leasing ;  and,  if  neces- 
sary, recourse  is  had  to  the  provisions  of  the  various  statutes  con- 
ferring jurisdiction  on  the  Court  to  sanction  leases.^     The  sanction  Howsanc- 
of  the  Judge  to  a  lease,  or  agreement  for  a  lease,  of  propei'ty  com-  tained. 
prised  in  a  receivership,  is  obtained  in  the  manner  before  ex^jlained 
in  treating  of  the  management  of  property.^ 

The  Court  will  not  permit  a  Receiver  to  lay  out  more  than  a   Sanction  of 
small  sum  at  his  own  discretion.     It  is  improper,  therefore,  for  a  penfuure^''" 
Receiver,  or  a  guardian,  to  do,  without  the  sanction  of  the  Judge,  upon  estate. 
any  act  which  may  involve  the  estate  in  expense.^"     Upon  this  Leave  to  de- 
ground,  if  an  ejectment  is  brought  against  a  Receiver,  or  an  action  ^®°'^' 
for  any  thing  done  by  him  in  the  performance   of  his  duty,  he 
should  not  defend  the  action  without  the  sanction  of  the  Judge 

1  5  Mad.  473.  '  9  Ante,  pp.  1343,  1344;  and  see  White- 

2  For  form  of  order  to  distrain   in  the  hend  v.  Bennett,  5  W.  K.  419,  V.  C.  K. 
name  of  a  defendant,  see  Seton,  1013,  No.  i"  In  general,  a  Receiver  should  pay  out 
3;  and  for  form  of  summons,  see  Vol.  III.  nothing  without  an  order  of  Court,  but  he 

3  Shuff  V.  Holdaway,  M.  R.,in  Cham-  will  not  be  denied  reimbursement  in  every 
bers,  27  May,  1863.  case  in  which  he  neglects  to  obtain  this 

*  Woodfaill,  62,  and  cases  there  cited.  order.      Adams   v.    Woods,   15  Cal.  206; 

As  to  notices  to  quit,  see  ib.  286-308,  998.  Hooper   v.  Winston,  24   111.    353.      In    a 

s  Woodfall,52.  case   where    a   Receiver  was    authorized 

6  Wynne  v.  Lord  Newborough,  1  Ves.  to  prosecute  suits  for  the  recovery  of  as- 
J.  164 :  3  Bro.  C.  C.  88.  sets  of  the  estate,  and  the  Receiver  hav- 

7  1  Hlatt  on  Leases,  389 ;  Woodfall,  51 ;  ing,  without  an  order  of  Court,  paid  a  sum 
see  also  Dancer  v.  Hastings,  4  Bing.  2;  exceeding  one  thousand  dollars,  as  a  re- 
Nealev.  Bealing,  SSwanst.  304,  n. ;  Wynne  ward  for  finding  of  important  books  of 
V.  Lord  Newborough,  ubi  sup. ;  Gibl)i'ns  ?;.  accounts,  which  had  been  lost,  it  was  held, 
Howell,  3  Mad.  469 ;  Baylies  v.  Baylies,  that  this  amount  should  nevertheless  be 
1  Col.  537.                                                '  allowed  in  his. accounts.    Adams t).  Woods, 

8  See  ;ws<.  Chap.  XLV.,  Statutory  Juris-  supra.  What  is  said,  ante,  pp.  1342,  1343, 
diction.  as  to  management  of  property  by  trustees 

will  apply,  in  general,  to  Receivers. 
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Power  as  to 
repairs. 


Outstanding 
estate:  how 
got  in. 


Leave  to  put 
debt  in  suit. 


previously  obtained ;  and  where  the  Receiver,  without  the  authority 
of  the  Court,  defended  actions  arising  out  of  a  distress  made  by 
him  upon  a  tenant  of  the  estate,  for  rent,  the  Court  refused  to 
allow  him  his  costs  of  the  action.^ 

So  likewise,  although  a  Receiver  may  lay  out  small  sums  of 
money  in  customary  repairs,  or  may  allow  the  same  to  the  tenant, 
the  Court  is  not  in  the  habit  of  permitting  Receivers  to  apply  the 
trust  funds  in  rejiairs,  to  any  considerable  extent,  without  a 
previous  application  to  the  Judge.^  Formerly,  the  Court  acted 
strictly  upon  this  rule,  and  never  permitted  a  Receiver  to  lay  out 
money  on  the  estate  without  a  j^revious  order  :  but  now,  where 
the  Receiver  has  laid  out  money,  in  repairs  or  otherwise,  without 
such  previous  order,  he  may  be  allowed  the  money  so  laid  out,  if  it 
is  found  to  have  been  beneficial  to  the  estate ;  ^  and  where  he  has 
defended  an  action  successfully,  he  may  be  allowed  his  costs,  al- 
though he  had  not  obtained  the  previous  sanction  of  the  Court.'* 

When  a  Receiver  is  appointed  to  get  in  outstanding  jiersonal 
property,  it  is  his  duty  to  collect  all  that  he  can  get  at :  to  enable 
him  to  do  which,  the  order,  under  which  his  appointment  is  made, 
usually  directs  the  parties  to  deliver  up  to  him  all  securities  in 
their  possession  for  such  property,  together  with  all  books  and 
papers  relating  thereto,^  If  the  parties  in  whose  hands  such 
securities  or  papers  are  refuse  to  deliver  them  up,  the  Receiver 
should  give  notice  of  such  refusal  to  the  party  conducting  the  pro- 
ceedings :  to  the  intent  that  he  may  take  the  necessary  steps  for 
enforcing  the  order.®  If  the  persons  indebted  to  the  estate  refuse 
to  pay  the  amounts  due  fi-om  them,  the  sanction  of  the  Judge  must 
be  obtained  to  the  Receiver  putting  the  same  in  suit.'' 


1  Swaby  v.  Dickon,  5  Sim.  629. 

2  Attorney-General  v.  Vigor,  11  Ves. 
563;  and  see  Blunt  v.  Clitherow,  6  Yes. 
799;  Thornhill  v.  Thornliill,  14  Sim.  600. 
As  a  general  rule,  the  amount  should  not 
exceed  3o/.  a  year.  "Where  the  amount 
proposed  to  be  expended  by  tlie  Receiver 
is  small,  the  sanction  of  the  Judge  will  be 
given  on  production  to  his  Chief  Clerk  of 
a  letter  from  the  Receiver,  stating  the 
propriety  of  the  intended  expenditure,  and 
the  maximum  amount  to  be  laid  out. 

3  Tempest  v.  Ord,  2  Mer.  55;  and  see 
Morris  v.  Elme,  1  Ves.  J.  139 ;  Blunt  v. 
Clitherow,  and  Attorney-General  v.  Vigor, 
nbi  sup. 

*  Bristowe  v.  Needham,  2  Phil.  190. 

5  See  form  of  order,  Seton,  1002,  No.  1; 
a7ite,  p.  1738. 

6  For  mode  of  enforcing  orders,  see  ante, 
p.  1043  et  seq. 

"!  See  Seton,  1013,  1031;  and  Wood  v. 
Hitchiugs,  2  Beav.  289,  294;  4  Jur.  858; 
and  see  ante,  p.  1343;  Bristowe  v.  Need- 
ham,  2  Phil.  196;  Ward  v.  Swift,  6  Hare, 
312;  Swabv  V.  Dickon,  5  Sim.  629;  1 
Seton  Dec." (3d  Eng.  ed.)  381.     Where 


the  property  is  in  the  possession  of  a 
third  person,  who  claims  the  right  to 
retain  it,  the  Receiver  must  either  proceed 
b}'  suit  agair.st  him,  or  the  plaintilf  must 
make  him  a  party  to  his  suit,  and  apply 
to  have  his  receivership  extended  to  the 
property  in  his  hands,  so  that  an  order 
may  be  made  for  its  delivery,  and  may  be 
enibrced  by  process  of  contL-mpt.  Parker 
V.  Browning,  8  Paige,  388.  A  Receiver 
can  neither  be  bound  by  any  implied 
waiver,  nor  can  he  expressly  waive  any 
legal  technical  defence,  or  abardon  an 
equitable  one.  McEvers  v.  Lawrence,  1 
Hoff.  Ch.  172.  Nor  has  a  Receiver  power 
to  dispense  with  the  conditions  of  a  policy. 
J  bit/.  A  Receiver  may  maintain  an  action 
against  the  judgment  debtor  for  property 
converted  by  him  after  the  Receiver's  ap- 
pointment. Gardner  v.  Smith,  29  Barb. 
(N.  Y.)  68.  But  a  Receiver,  appointed  in 
a  suit  in  Equity  to  foreclose  a  mortgage  of 
a  railroad,  cannot  maintain  a  suit  to  re- 
cover earnings  of  the  road  accruing  before 
his  appointment.  Noj-es  v.  Rich,  52 
Maine,  115.  Receivers  appointed  in  another 
State  or  country  may  sue  in  the  Courts  of 
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Where  the  order  directs  that  the  Receiver  shall  keep  down  the 
interest  of  incumbrances,  or  make  any  other  payments,  he  must,  of 
course,  comply  with  that  order ;  and  the  sums  so  paid  by  him  will 
be  allowed  him  in  his  account.  He  must,  however,  take  proper 
receipts  from  the  persons  to  whom  he  makes  such  payments  ;  ^  and 
it  must  be  remembered  that,  in  passing  his  accounts,  the  Receiver 
will  be  subject  to  the  rules  to  which  all  other  accounting  parties 
are  subject ;  ^  and  he  will  only  be  allowed  to  discharge  himself  by 
affidavit  as  to  those  payments  which  are  under  forty  shillings  :  for 
all  other  payments,  he  must  produce  proper  vouchers. 

A  Receiver  will  be  responsible  for  any  loss  which  may  be  occa- 
sioned to  the  estate  from  his  wilful  default :  ^  therefore,  if  he  places 
money  received  by  him  in  what  he  knows  to  be  improper  hands, 
the  Court  will  oblige  him  to  pay  it  out  of  his  own  pocket,'*  But  if 
he  deposits  the  inoneys  with  a  banker  for  safe  custody,  he  will  not 
be  answerable  for  the  failure  of  the  banker  if  the  moneys  are  not 
mixed  with  his  own  moneys,  and  they  were  bond  fide  deposited 
for  safe  custody,  under  circumstances  in  which  they  could  not 
properly  have  been  paid  into  Court.^ 

A  Receiver,  however,  will  be  held  answerable  for  the  loss  occa- 
sioned by  the  foilure  of  a  banker  with  whom  he  deposited  moneys 
for  security,  if  the  deposits  are  made  in  such  a  way  that  he  parts 
with  the  absolute  control  over  the  fund.  Therefore,  in  the  case 
last  cited,  where  a  Receiver  paid  the  sums  which  he  had  received 
into  a  banking  house  to  the  joint  account  of  his  sureties,  under  an 
arrangement  with  them  that  all  drafts  for  the  sums  so  paid  in 
should  be  wiitten  by  one  of  tjie  sureties  and  signed  by  himself,  it 
was  held  by  Lord  Brougham,  and  afterwards  by  the  House  of  Lords 
upon  appeal,  that  the  Receiver  w^as  liable  to  the  loss  occasioned  by 
the  failure  of  the  banking  house.^ 

The  case  will  be  the  same,  if  the  Receiver  deposits  the  money 
with,  or  remits  it  to,  a  banker  for  his  own  credit  and  use,  and  not 
to  a  separate  account  for  the  trust,  and  the  banker  afterwards 
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New  York.  Runk  v.  St.  John.  29  Barb. 
(N.  Y.)  585.  In  an  action  by  a  Receiver, 
it  is  not  necessary  that  he  sliould  set  out 
all  the  proceedings  b}-  which  he  was  ap- 
pointed. Stewart  v.  Beebe,  28  Barb.  (N. 
Y.)34. 

1  As  to  the  Receiver's  liability  to  an  in- 
cumbrancer, in  case  he  allows  an  improper 
party  to  receive  rents,  see  Gurdeii  v.  Bad- 
cock,  6  Beav.  157. 

2  Aiite^  p.  1221  ei  seq. 

3  If  two  Receivers  are  appointed  to  close 
up  the  affairs  of  a  curporanon,  and  one  of 
them  misafipropriates  the  funds  by  using 
them  for  his  own  profit,  and  the  other  is 
guilty  of  Kross  ncLdect  of  his  duties,  giving 
no  attention  to  the  matters   intrusted  to 


his  care  and  supervision,  they  will  be 
jointly  liable  for  the  balance  found, justly 
due  upon  stating  their  account,  and  will 
be  chargeable  with  interest.  Cominoii- 
weulth  V.  Eagle  Fire  Ins.  Co.,  14  Allen, 
344. 

In  Hooper  v.  Winston,  24  111.  353,  the 
Receiver  was  ordered  to  account  for  in- 
terest which  he  iniglit  have  earned. 

4  Knight  V.  Lord  I'limouth,  3  Atk.  480; 
1  Dick.  120;  but  see  2  R.  &  M.  219;  see 
also  Rowth  );.  Howell,  3  Ves.  565. 

5  Sahvav  V.  Salwav,  4  Kuss.  60;  2  R. 
&  M.  215;"  S.  C.  worn.  White  v.  Baugh,  9 
Bli.  N.  S.  181;  3  CI.  &  F.  44. 

6  Salway  v.  Sal  way,  2  R.  &  M.  215; 
Affd.  nom.  White  v.  Baugh,  ubi  siip. 
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fails ;  ^  or  where,  although  he  has  deposited  the  amount  to  a  separate 
account,  he  has  been  in  default  in  passing  his  accounts.'^ 

A  Receiver  is  not,  in  general,  justified  in  making  any  applica- 
tion himself  to  the  Court.  If,  in  the  course  of  the  proceedings,  it 
should  become  necessary  to  take  the  directions  of  the  Judge,  the 
Receiver  should  apply  to  the  party  conducting  the  proceedings  to 
make  the  necessary  application ;  and,  in  the  event  of  his  refusal, 
the  Receiver  may  himself  apply.^ 

Applications,  with  reference  to  the  propei-ty  under  the  manage- 
ment of  a  Receiver,  are  ixsually  made  by  summons  at  Chambers  ;  * 
but  where  the  application  is  made  by  a  person  not  a  party  to  the 
suit,  with  reference  to  landed  property,  it  has  been  made  by 
petition.^ 
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A  Receiver  must  leave  his  accounts  at  the  Judge's  Chambers,  on 
the  days  appointed  for  that  purpose  by  the  Judge.^ 

The  account  should  be  made  out  in  the  prescribed  form.''  In 
the  first  account  the  Receiver  passes  he  should  state,  in  the  column 
for  observations,  how  each  tenant  holds ;  and  every  alteration 
should  be  noticed  in  the  subsequent  accounts :  in  this  column 
should  also  be  entered  any  remarks  the  Receiver  may  think  proper 
to  make  as  to  the  arrears  of  rent,  the  state  of  repairs,  or  otherwise.* 
If  the  account  is  drawn  in  an  irregular  manner,  the  Receiver  may 
be  ordered  to  draw  it  up  in  proper  form,  and  to  pay  the  costs  oc- 
casioned by  his  irregularity.^ 

Upon  leaving  the  account,  a  summons  to  proceed  thereon  is 
taken  out  by  the  Receiver's  solicitor,  and  served  upon  such  parties 
as  are  entitled  to  attend  the  passing  of  the  accounts.-^"  If  the 
Receiver  neglects  to  take  out  this  summons,  any  of  the  parties 
may  do  so.  The  Receiver  is  usually  directed  to  hand  copies  of  his 
account  to  such  of  the  parties  as  are  entitled  to  attend  upon  the 
passing  thereof;  and  to  charge  for  the  same  in  his  costs ;  "  and 


1  Wren  v.  Kirton,  11  Ves.  377. 

2  Drever  v.  JIaudesley,  8  Jur.  547,  L. 
C. ;  7  Jur.  8,  V.  C.  E. ;  and  see  Wilkinson 
V.  Bewick,  4  Jur.  N.  S.  1010,  M.  E. 

3  Ireland  v.  Eade,  7  Beav.  55;  Parker 
V.  Dunn,  8  Beav.  497. 

4  See  Seton,  1017.  For  forms  of  orders 
on  such  applications,  see  ib.  1012  etseq.; 
and  for  forms  of  summonses,  see  Vol. 
III. 

6  Richards  v.  Richards,  Johns.  255. 
6  Ord.  XXIV.  2;  Regul.,  8  Aug.,  1857, 
r.  16;  see  Hooper  v.  Winston,  24  111.  353. 


"!  Ib.  r.  24.  For  forms  of  account,  see 
ib.  Sched.  No.  14;  and  Vol.  III. 

8  Bloxam,  51. 

9  See  Bertie  v.  Lord  Abington,  8  Beav. 
53,  60. 

10  Ord.  XXIV.  3;  see  ante,  p.  1332.  On 
leaving  the  first  account,  a  copy  of  the 
order  appointing  the  Receiver,  certified 
by  the  solicitor  to  be  a  true  copy  thereof, 
must  be  lodged  at  Chambers,  if  not  pre- 
viously done.  For  forms  of  summons  and 
certificate,  see  Vol.  III. 

11  See  ante,  pp.  1172-1175;  and  scale  of 
costs,  Regul.,  8  Aug.,  1857,  Sched.  No.  15. 
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where  the  plaintiff  or  a  defendant  is  entitled  to  attend,  he  is 
allowed  to  take  a  copy,  notwithstanding  his  solicitor  is  also  the 
solicitor  for  the  Receiver. 

Upon  the  return  of  the  summons,  the  parties  attend  at  the 
Chambers,  and  the  account  is  substantiated  in  the  manner  before 
described.^ 

The  Receiver  also  brings  in  his  bill  of  costs  upon  passing  the 
account :  which  is  then  taxed,  and  the  amount  included  in  his 
disbursements.^  Parties  attending  the  passing  of  a  Receiver's  ac- 
count only  have  costs  from  the  Receiver  after  a  decree  disposing 
of  the  costs  of  the  suit,  and  showing  who  is  entitled  to  costs  out 
of  the  rents  :  in  other  cases,  the  costs  of  the  parties  are  costs  in 
the  cause.^  Where  the  parties  are  entitled  to  have  their  costs  paid 
by  the  Receiver,  such  costs  are  taxed  at  Chambers,  and  paid  by 
the  Receiver  and  included  in  his  account.* 

If  the  Receiver  does  not  attend  and  substantiate  his  account,  he 
may  be  charged  with  the  amount  of  his  receipts,  but  may  be  dis- 
allowed such  of  his  payments  as  he  has  failed  to  vouch.^ 

When  the  account  is  passed,  it  is  entered  by  the  solicitor  of  the 
Receiver  in  duplicate  books,  and  the  entry  in  each  book  must  be 
verified  by  his  affidavit :  which  must  refer  to  the  account  as  an 
exhibit,  and  not  be  annexed  to  it.®  The  books,  with  an  office  copy 
of  the  affidavit,  are  then  left  at  the  Judge's  Chambers,  and  a  mem- 
orandum of  the  allowance  of  the  account  is  written  at  the  foot  of 
it,  and  signed  by  the  Chief  Clerk.''  One  of  these  books,  which  is 
called  "  The  Receiver's  Book,"  is  retained  at  the  Chambers  until 
the  completion  of  the  receivership :  when  it  is  deposited  at  the 
Record  and  Writ  Clerks'  office.^  The  other  is  delivered  back 
from  time  to  time  to  the  Receiver. 

A  certificate  of  the  allowance  of  the  account,  stating  the  balance 
due  from  the  Receiver,  and  the  day  on  which  it  is  to  be  paid  into 
Court,  is  then  made  and  signed  by  the  Chief  Clerk,^  and  approved 
and  signed  by  the  Judge  without  delay ;  and,  upon  being  so  signed, 
is  filed  at  the  Report  office,  and  forthwith  acted  upon.^° 


Ch.  XXXIX. 

§7. 


Substan- 
tiating ac- 
count. 

Costs  of  pass- 
ing account. 


Where  ac- 
count not 
substan- 
tiated. 

Entering  and 
verifying  ac- 
count when 
passed. 


Certificate  of 
allowance. 


1  Ante,  p.  1221  et  seq. 

2  The  Receiver's  costs  of  completing  his 
appointment  will  also  be  taxed  and  al- 
lowed, on  passing  his  first  account.  For 
scale  of  costs,  see  Regul.,  8  Aug.,  1857, 
Sched.  No.  15. 

3  Bloxam,  52. 

*  For  a  scale  of  such  costs,  see  Regul., 
8  Aug.,  1857,  Sched.  No.  16. 

5  See  Seton,  1020. 

6  Ord.  XXIV.  3.  For  fonn  of  affidavit, 
see  Regul.,  8  Aug.,  1857,  Sched.  No.  17; 
and  Vol.  III. 

T  For  form  of  memorandum,  see  Vol. 
III. 


8  Ord.  XXIV.  4. 

8  In  addition  to  the  ordinary  fee  of  20s. 
upon  the  certificate,  a  further  fee  is  pay- 
able, in  fee-fund  stamps,  of  10s.  in  respect 
of  each  100/.  of  the  net  balance  received 
by  the  Receiver,  after  deducting  all  neces- 
sary outgoings  for  rents,  taxes,  rates,  re- 
pairs, and  management  of  the  property. 
Regul.  to  Ord.  Sched.  4;  and  s-ee  before 
this  order,  Buckmaster  v.  I>uckma*ter,  7 
W.  R.  678,  L.  C.  &  L.  JJ.;  Wells  v. 
Wales,  4  De  G.,  M.  &  G.  816 ;  Wnstell  v. 
Leslie,  ib.  818,  n.  For  form  of  certificate, 
see  Vol.  III. 

10  Ord.  XXXV.  54. 
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Payment  of 
balance  into 
(yonrt. 


Receiver  may 
apply  at  an}' 
time  to  pay 
money  into 
Court  on 
account ; 


and  may  be 
charged  with 
interest, 
where  he 
retains  his 
balance, 
though  no 
order  to  pay 
in  exists. 


Receiver 
must  account, 
though  suit 
dismissed  or 
stayed. 
Compelling 
Receiver  to 
account. 


Where  the  certificate  directs  a  payment  to  be  made  into  Court, 
the  solicitor  for  the  Receiver  should  obtain  an  office  copy  of  the 
certificate,  and  leave  it  at  the  Accountant-General's  office,  together 
with  the  order  directing  the  payment  of  the  Receiver's  balances 
into  the  bank ;  and  obtain  a  direction  for  such  j^ayment.  The 
amount  is  paid  in  on  such  direction,  in  the  usual  manner.^ 

Although  a  Receiver  is  only  bound  by  his  recognizance  to  pass 
his  accounts  at  the  periods  appointed  by  the  Judge,  he  may,  at  any 
time,  apply  to  the  Court  to  pay  in  moneys  in  his  hands ;  and  if,  in 
the  interval  between  passing  his  accounts,  he  receives  sums  of  such 
an  amount  as  to  make  it  worth  while  to  lay  them  out,  he  ought  to 
apply,  by  summons,  for  an  order  to  pay  them  into  Court :  in  order 
that  they  may  be  made  productive  for  the  benefit  of  the  estate.^ 
Where  the  order  for  appointing  a  Receiver  does  not  provide  for  the 
payment  of  his  balances  into  the  bank,  the  Receiver  will  not  be 
allowed  to  avail  hiniself  of  the  omission,  and  to  keep  a  balance  in  his 
hands  without  interest,  under  a  pretence  of  waiting  for  some  party 
in  the  cause  to  obtain  an  order  upon  him  for  payment.  He  ought 
to  apply  by  summons,  which  should  be  served  on  the  parties  to 
the  ca^^se,  for  an  order  for  that  purpose,  and  that  the  costs  thereof 
may  be  allowed  him  in  his  next  account ;  and,  unless  he  does  so, 
'the  Court  will  charge  him  with  interest.^ 

A  Receiver  may  be  directed  to  pass  his  accounts  and  pay  over 
the  balance,  although  the  bill  has  been  dismissed,^  or  the  proceed- 
ings ordered  to  be  stayed.^ 

If  the  Receiver  does  not  leave  his  account,  or  pay  in  the  balance 
found  due  from  him,  at  the  appointed  times,  any  party  interested 
in  the  account  may  apply,  by  summons,  that  he  may  leave  his  ac- 
count,® or  pay  in  the  balance,  within  a  limited  time  (usually  four 
days),  after  service  upon  him  of  the  order  to  be  made  on  the  sum- 
mons, and  pay  the  costs  of  the  applicatiouJ  The  summons  must 
be  served  on  the  Receiver ;  and  if  he  does  not  appear,  the  order 
will  be  made,  on  production  of  an  affidavit  of  service  of  the  sum- 
mons, or,  where  the  default  consists  in  not  making  a  payment  into 
Court,  of  the  order  and  certificate  under  which  such  payment  is  to 
be  made ;  and  the  Accountant-General's  certificate  of  such  default 
must  be  produced  in  support  of  the  application.     The   order  is 


^  See  post,  Chap.  XL.,  Payment  into 
Court.  As  to  enforcin'o;  such  payment.  <ir 
a  payment  to  the  parties,  see  ante,  p.  1043 
et  seq. 

2  Shaw  V.  Rhodes,  2  Rnss.  539.  For 
form  of  sumrai'ns,  see  Vol.  III. 

3  See  Pdtts  V.  Leighton,  15  Ves.  273, 
274.     For  form  of  summons,  see  Vol.  III. 

•*  Pitt  V.  Bonner,  5  Sim.  577;  suid  see 
Hutton  V.  Beeton,  9  Jur.  N.  S.  1339,  V. 
C.  S. 


5  PKvnter  v.  Carew,  Kav  Ap.  36,  44;  18 
Jur.  417. 

6  A  Receiver  cannot  be  compelled  to 
account  and  show  his  books  to  a  party  in 
a  suit.  He  is  to  account  to  the  Court 
only.  Musgrovev.  Na«h,  3  Edw.  Ch.  172; 
Edwiirds  Receiv.  506.  For  a  full  view  of 
the  practice  on  accounting  by  a  Receiver, 
see  Edwards  Receiv.  493  et  seq.,  c.  14. 

■?  For  form  of  order,  see  Seton,  1018,  No. 
1 ;  and  for  form  of  summons,  see  Vol.  III. 
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drawn  up  by  the  Registrar;  and  an  indorsed  copy  of  the  order 
must  be  served  personally  upon  the  Receiver;^  or  if  personal 
service  of  the  order  cannot  be  effected,  an  order  giving  leave  to 
substitute  service  should  be  obtained  at  Chambers,  on  an  ex  parte 
application  by  summons,  supported  by  affidavit ;  ^  and  the  order 
must  be  sei-ved  in  conformity  with  the  directions  thereby  given. 
If,  after  such  original  or  substituted  service,  the  Receiver  neglects 
to  obey  the  order,  it  may  be  enforced  against  him  by  attachment 
and  other  process  of  contempt.^  A  similar  course  should  be  pursued 
against  a  Receiver  who  is  directed  to  pay  his  balance  to  the  parties, 
instead  of  into  Court,  and  neglects  to  do  so ;  but  it  is  irregular  to 
issue  a  writ  oi fieri  facias  against  him  for  such  balance.* 

Where  a  Receiver  neglects  to  leave  or  pass  his  account,  and  pay 
the  balances  thereof  at  the  times  fixed  by  the  Judge  for  the  purpose, 
the  Judge  before  whom  such  Receiver  has  to  account  will  from 
time  to  time,  when  his  subsequent  accounts  are  produced  to  be 
examined  and  passed,  not  only  disallow  the  salary  therein  claimed 
by  such  Receiver,  but  also  charge  him  with  interest,  after  the  rate 
of  bl.  per  cent  per  annum,  upon  the  balances  so  neglected  to  be 
paid  by  him,  during  the  time  the  same  shall  appear  to  have  re- 
mained in  his  hands.® 

The  Receiver  is  charged  with  interest :  not  upon  each  sum  fi-om 
the  moment  at  which  it  came  into  his  hands,  but  in  the  same  man- 
ner that  an  executor  is  charged  with  interest :  that  is,  by  making 
yearly  or  half-yearly  rests  in  the  account.®  And  it  appears  that 
this  rule  will  be  applied,  as  well  in  cases  where  the  Receiver  has 
been  discharged,  as  where  he  is  still  in  office.  Therefore,  where  a 
Receiver,  who  had  been  discharged,  had  not  paid  in  his  balance, 
he  was  ordered  to  pay  in  the  same,  and  also  the  amount  allowed 
for  his  salary,  togetjier  with  interest  on  both  sums,  at  5  per  cent, 
from  the  day  appointed,  and  to  pay  the  costs  of  the  application  ;'' 
but  where  the  default  was  made  by  the  executors  of  a  deceased 
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§7. 


Fi.  Fa. 
against  Re- 
ceiver, for 
balance  paya- 
ble to  the 
parties,  is 
irregular. 

Receiver, 
neglecting  to 
leave  or  pass 
account  and 
pay  balance, 
may  be  dis- 
allowed sal- 
ary, and 
charged  with 
interest. 


Method  of 
charging  a 
Receiver  with 
interest. 


1  Ante,  p.  1043  et  seq. 
^  A*  to    substituted   service,   see   ante, 
p.  1045. 

3  See  nnte,  p.  1046;  Seton.  1020. 

4  Whitehead  v.  Lvnes,  34  Beav.  161;  11 
Jur.  N.  S.  74;  Affri.  (.n  this  point,  12  L. 
T.  N.  S.  332.  L.  C.  VVestbury.  Since  this 
case  it  has  been  doubted,  at  the  Record 
and  Writ  Clerks'  office,  whether  an 
attachment  can  be  issued  against  a  Re- 
ceiver; and  whether  the  proper  remedy 
against  his  person  is  no^:  by  an  order  for 
his  commitment,  on  notice,  under  the  for- 
mer practice:  as  to  wliich,  see  1  Turn.  & 
Ven.  470;  and  see  Macarty  v.  Gibson, 
Mos.  40;  Drtvie>  v.  Crac-aft,  14  Ves.  143; 
Scott  V.  Plat  el,  2  Phil.  229. 

5  Or.i.  XXIV.  2;  Rpgul.,  8  Aug.,  1857, 
r.  16;  Bristowe  v.  Needliam,  9  Jur.  N.  S. 
1168;    11  W.  R.  926,  V.  C.  K. ;    and  see 


Fletcher  v.  Dodd,  1  Ves.  J.  85;  Ward  v. 
Swift,  8  Hare,  139. 

6  Potts  V.  Leighton,   15  Ves.   273;    see 

also  Fletcher  v.   Dodd,  zihi  sup. ;   v. 

Jolland,  8  Ves.  72.  Where  a  Receiver 
improperly  ret;uiis  a  balance  in  his  hands, 
and  does  not  regularly  pass  his  accounts, 
he  will  have  to  pay  interest  on  the  amount, 
if  the  Master  should  deem  it  just,  unless 
he  can  show  a -special  case  of  ejcemption. 
Harman  v.  Foster,  1  Hogan,  318;  Jn  re 
Carter,  3  Paige,  146;  In  re  Seaman,  ib. 
409;  see  Commonwealth  v.  Eagle  Fire 
Ins.  Co  ,  14  Alien,  344.  The  Court  is 
strict  in  requiring  compliance  with  the 
rule  to  account.  Edwards,  Receiv.  482. 
As  to  charging  interest  against  agents, 
Receivers,  trustees,  &c.,  see  rmte,  1369. 

7  Harrison  v.  Boydell,  6  Sim.  211. 


1756 


RECEIVERS. 


Ch.  XXXIX. 

§7. 

Liability  of 
Receiver  to  be 
charged  with 
interest  on 
money  im- 
properly 
kept; 

Or  with 
difference  in 
price  of  stock. 


Receiver  of 
infant's  es- 
tate charged, 
though  he 
had  settled 
accounts. 


Receiver, 
neglecting 
to  account  or 
make  any 
payment, 
may  be  re- 
quired to 
show  cause ; 


and  may  be 
discharged ; 

or  certificate 
of  default  be 
made. 


Consequences 
of  certtecate. 


Receiver,  the  sureties  were  only  ordered  to  pay  interest  at  the  rate 
of  41.  per  cent.^ 

A  Receiver  may  be  charged  with  interest  on  money  improperly 
kept  in  his  hands,  although  he  has  passed  his  account,  and  all  parties 
have  expressed  themselves  satisfied,  and  for  this  purpose,  an  in- 
quiry what  money  he  has  received  from  time  to  time,  and  how 

long  he  has  kept  it  in  his  hands,  may  be  directed  ;  ^  and  in v- 

Jolland^  Lord  Eldon  appeared  to  think,  that  if  such  a  case  should 
be  brought  before  him,  he  should  direct  a  Receiver  to  make  good 
any  loss  which  might  be  occasioned  from  a  difference  in  the  price 
of  the  funds,  between  the  time  when  the  Receiver's  balances  were 
paid  in,  and  the  time  when  they  ought  to  have  been  paid  in. 

In  Hicks  v.  HicJcs*^  where  a  Receiver  had  been  appointed  during 
the  minority  of  an  infant  who  had  no  guardian,  and  was  directed 
to  place  out  the  surplus  of  the  rents  and  profits,  when  they  should 
amount  to  a  competent  sum,  with  the  approbation  of  the  Master, 
on  government  or  other  securities,  but  omitted  so  to  do.  Lord 
Hardwicke  directed  that  he  should  pay  interest  at  the  rate  of  four 
per  cent  on  the  sui-j^lus  rents  and  profits,  from  the  date  of  the 
decree  till  the  infant  came  of  age :  although  the  infant,  two  days 
after  he  came  of  age,  settled  accounts  with  the  Receiver,  who  de- 
livered up  his  vouchers,  and  gave  him  copies  of  all  the  accounts 
passed  by  the  Master. 

In  case  of  default  by  any  Receiver  in  leaving  or  passing  any 
account,  or  in  making  any  payment,  he  may  be  required  to  attend 
at  Chambers,  at  a  time  to  be  appointed  for  that  purpose,  to  show 
cause  why  such  account  has  not  been  left  or  passed,  or  payment 
made  ;  and  thereupon  such  directions  may  be  given  at  Chambers, 
or  by  adjournment  in  open  Court,  as  shall  be  proper  to  insure  the 
jjrosecution  thereof  by  some  person  interested  therein,  and  for  the 
discharge  of  the  Receiver  and  appointment  of  another,  and  for 
payment  of  the  costs  incurred  by  any  neglect  or  default;  or  a 
.  certificate  by  the  Chief  Clerk  of  such  neglect  or  default,  or  of  any 
abandonment  or  abatement  of  the  proceedings  or  otherwise,  ac- 
cording to  the  facts,  may  be  made  and  filed,  without  any  fee  being 
made  payable  thereon ;  and  after  such  certificate  has  been  so  made, 
unless  the  same  is  discharged,  none  of  the  parties  are  to  be  at 
liberty  to  further  prosecute  the  proceeding  at  Chambers,  unless 
and  until  the  Court  or  Judge  shall,  upon  application,  make  an 
order  directing  the  same  to  be  prosecuted ;  and  upon  such  certifi- 
cate becoming  binding,  any  party  may  apply  to  the  Court,  and 
the  Court  may  make  such  order  relative  to  costs,  and  to  relieve 


1  Clements  v.  Breresford,  10  Jur.  771, 
V.  C.  K.  B. ;  and  see  Dawson  v.  Raynes, 
2  Russ.  466. 

2  Fletcher  v.  Dold,  1  Ves.  J.  85. 


3  8  Ves.  72,  73.     The  name  of  this  case 
is  Frotherstone  v.  Jolland. 

4  3  Atk.  274. 
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any  party  from  the  effect  of  any  decree  or  order  before  made,  or  Ch.  XXXIX. 

proceedings  taken,  which  shall  not  have  been  duly  prosecuted,  or   v,. — ^ ^ 

otherwise,  as  may  be  thought  proper.  And  for  the  pui-pos'es  afore- 
said, any  party,  or  the  solicitor  of  the  Suitors'  Fund,  may  be 
directed  to  summon  the  persons  whose  attendance  is  required,  and 
to  conduct  any  proceedings,  and  carry  out  any  directions  which 
may  be  given  ;  and  the  costs  of  the  solicitor  of  the  Suitors'  Fund 
are  to  be  paid  by  such  parties,  or  out  of  such  funds,  as  the  Court  or 
Judge  may  direct ;  and  if  any  costs  of  the  solicitor  of  the  Suitors' 
Fund  be  not  otherwise  paid,  the  same  ai*e  to  be  paid  out  of  the 
Suitors'  Fund.^ 

The  Court  has  no  jurisdiction,  on  the  death  of  a  Receiver,  to  Passing  ac- 
prder,  in  a  summary  way,  that  his  executors  shall  bring  in  and  Receiver  after 
pass  his  accounts,  and  ])'dj  the  balance  found  due  fi-om  him  out  of  his  death. 
his  assets.-     The  proper  course,  in  such  a  case,  if  the  recognizance 
cannot  be  put  in  suit,  is  to  file  a  bill  against  his  personal  represent- 
atives for  an  account.     This  course  may,  however,  be  avoided,  if 
the  representatives   will  obtain  or  consent  to  an  order  to  pass  his 
accounts,  and  to  pay  the  balance.     Such  order  may  be  obtained  at 
Chambers,  on  summons  ;^  and  where,  on  the  executors'  application, 
liberty  had  been  given  to  them  to  pass  the  accounts,  and  pay  in  the 
balance,  they  were  not  allowed,  after  the  lapse  of  many  years,  to 
object  to  the  order  on  the  ground  of  want  of  assets.^ 

Where  the  Receiver's  recognizance  is  to  be  put  in  suit,  an  order  putting  re- 
must  first  be  obtained  to  authorize  the  proceeding.^  This  order  is  co^izance  in 
usually  obtained  on  summons  :  which  must  be  served  upon  the 
Receiver,  and  on  the  sureties  also  if  they  are  to  be  proceeded 
against.®  The  amount  due  from  the  Receiver  must  also  have  been 
ascertained,  unless  the  application  is  for  leave  to  put  the  recogni- 
zance in  suit  against  the  Receiver's  representatives,  or  his  sureties, 
or,  as  it  seems,  the  Receiver  has  absconded.'' 

An  order  for  leave  to  put  the  recognizance  in  suit  having  been  proceeding 
obtained,  the  next  step  is  to  proceed  by  scire  facias  in  the  narnes-of  V  scire 
the  Master  of  the  Rolls,  and  senior  Vice-Chancellor,  or  other  the 
cognizees  named  in  the  recognizance,  or  the  survivor  of  them,  or 
the  executors  or  administrators  of  the  survivor,^  against  the  cogni- 

1  Ord.  XXXV.  23;  see  also  ante,  p.  without  such  permission.  De  Groot  v. 
1331.  Jay,  30  Barb.  (N.  Y.)  483. 

2  Jenkins  v.  Briant,  7  Sim.  171;  Lud-  6  For  form  of  order,  see  Seton,  1018, 
gater  v.  Channel!,  15  Sim.  479;  11  Jur.  No.  3;  and  for  form  of  summons,  see  Vol. 
273;  3  M'N.  &  G.  175.  III. 

3  For  form  of  order,  see  Seton,  1022;  ">  Ludgater  v.  Channel!,  15  Sim.  479, 
and  for  form  of  summtms,  see  Vol.  III.  483;  11  Jur.  273;  3  M'N.  &  G.  175,  180. 

4  Gunion  v.  Badcock,  6  Beav.  157,  159.  8  As  to  the  course  where  the  cognizees 
s  A  Receiver  being  an   officer  of  the       are   dead,  see  Seton.  1019.     For  form  of 

Court,  permission  of  the  Court  is  neces-  order  to  put  recognizance  in  suit,  in  the 
sary  to  warrant  an  action  against  him.  It  names  of  the  executnrs  of  a  deceased 
is  a  contempt  of  the  Court  to  sue  a  Receiver       Master  of  the  Rolls,  upon  the  petitioner's 
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zors  therein  named,  or  any  of  them,  or  their  respective  heirs,  exec- 
utors, or  aclipinistrators.^ 

A  scire  facias  is  a  judicial  writ,  founded  upon  some  record,  and 
requiring  the  person  against  whom  it  is  brought  to  show  cause 
why  the  party  bringing  it  should  not  have  advantage  of  such 
record  :  it  is  considered  in  Law  as  an  action ;  and  should  be  sued 
out  of  the  Court  in  which  the  record  is  supposed  to  remain.^ 

A  scire  facias  upon  a  Receiver's  recognizance  is,  accordingly, 
sued  out  of  the  office  of  the  Petty  Bag  on  tlie  Common  Law  side 
of  the  Court  of  Chancery  :  the  proceedings  in  which  are  regulated 
by  "  The  Petty  Bag  office  and  Enrolment  in  Chancery  Amend- 
ment Act,  1849  ;  "  ^  and  by  the  general  orders  *  made  in  pursuance 
thereof,  and  of  the  statute  thereby  repealed.^  The  Act  and 
Orders  provide,  generally,  that  all  rules,  orders,  writs,  and  docu- 
ments, issued  or  delivered  out  of  the  Petty  Bag  office,  shall  be 
sealed  with  the  Chancery  Common  Law  Seal  provided  by  the 
Act ;  ^  that  every  solicitor  of  the  Court  of  Chancery,  by  virtue  of 
his  admission  as  such,  shall  be  allowed  and  entitled  to  practise  as 
an  attorney  on  the  Common  Law  side  of  the  Court ;  "^  that  all  such 
documents  and  duties  as  were  before  the  Act  prepared  and  per- 
formed by  the  senior,  second,  and  third  clerks  of  the  Petty  Bag, 
as  attorneys,  shall  be  prepared  and  performed  by  the  client  in  per- 
son, or  by  an  attorney  of  the  Court ;  ^  that  every  writ  issued  un<ler 
the  Chancery  Common  Law  Seal,  and  every  record  and  proceeding 
whatsoever  on  the  Common  Law  side,  shall  be  prepared,  engrossed, 
and  issued  by  the  party  requiring  or  conducting  the  sauae,  subject 
to  the  rules  and  regulations  for  the  time  being  in  force  for  regulat- 
ing the  practice  of  the  Common  Law  side  of  the  Court,  and  to  the 
payment  of  such  fees  as  may  be  payable  in  respect  thereof;  ^  that 


recognizance  to  indemnify  his  estate,  see 
Blair  v  Toppitt,  cited  Seton,  1019. 

1  At  Common  Law,  though  a  recogni- 
zapce  is  against  two,  a  writ  oi  scire  facias 
taa.y  be  issued  ngiiinst  one,  because  the 
recognizance  is  joint  and  several.  Chitty's 
Arch.  1132. 

2  Ih.  1130,  1131. 

8  12  &  13  Vic.  c.  109. 

4  29  Dec, 1848;  11  Beav.  xxi. ;  and  3 
Aug,  1849;  11  Beiiv.  xxi  ;  Chitty's  Arch. 
1747,  1751. 

5  11  &  12  Vic.  c.  94.  As  to  the  clerli 
of  the  Petty  Bag,  and  the  clerks  appointed 
to  assist  hiin,  their  salaries,  jukI  duties, 
see  ib.  §§  2,  3;  12  &  13  Vic.  c.  109,  §§  1-9. 
The  official  atteiid;ince  und  vacations  are 
the  same  as  in  tlie  Record  and  Writ 
Cleiks' office.  Gen.  Or.l.  29  Dec,  1848, 
r.  3;  see  ante,  p.  412. 

6  12  &  13  Vic.  c.  109,  §§  11,  14.  As  to 
impressions  of  the  seal  and  sealed  copies 
being  evidence,  and   the  punishment  for 


forging  or  altering  anj'  seal  or  document, 
see  ib.  §  20. 

7  Ib.  §  24;  and  see  Gen.  Ord.  29  Dec, 
1848,  r.  9. 

8  12  &  13  Vic  c  109,  §  24. 

9  Ib.  §  38  The  following  fees,  amongst 
others,  are  paj^able  uniler  Gen.  Ord.  29 
Dec,  1848,  and  Schedule  made  in  pur- 
suance of  sec.  19  of  the  repealed  Act, 
11  &  12  Vic.  c.  94;  and  see  12  &  13  Vic. 
c  109,  §  21 :  For  sealing  every  alias  or  tes- 
tatum scire  facias,  tl.  10s.  ;  for  seal.ng 
every  scire  facias  on  recogiiizar.ce,  1/.; 
for  entering  appearance  for  every  de- 
fenilant,  10s.;  tor  entering  every  rule 
requiring  entry  only,  7s.;  for  drawing  up 
and  entering  every  other  rule,  10s.;  for 
signing  every  judgment  or  entry  of  nolle 
prosequi,  U.;  for  filing  a  record  of  issue 
on  a  scire  facias  on  recogniz;mce,  21.;  for 
swearing  everj'  deponent  to  an  affidavit, 
Is.  6d. ;  for  every  exhibit  tliereto,  2s.  Gd.; 
for  tiling  every  alSduvit,  Is.;  for  copy  of 
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every  attorney  or  party,  practising  on  the  Common  Law  side  of  Ch.  XXXIX. 
the  Court,  shall  be  entitled  to  charge  and  be  paid  and  allowed  -  ^  ' 
such  costs,  fees,  and  charges  for  the  transaction  of  business  therein 
as  are  allowed  to  attorneys  or  parties  for  business  of  a  similar  na- 
ture in  the  ^ujierior  Courts  of  Common  Law  ;  ^  that  every  attorney 
or  party  acting  in  person  shall,  before  he  takes  any  proceeding, 
cause  to  be  entered,  in  a  book  kept  at  the  Petty  Bag  office,  his 
name,  and  also  his  address,  or  some  place  at  or  to  which  pleadings, 
notices,  or  other  proceedings  may  be  left  or  sent  for  him  ;  -  that 
any  party  changing  or  ceasing  to  employ  his  attorney,  in  the  course 
of  any  action,  suit,  or  proceeding,  is  to  cause  an  entry  of  such 
change  or  cessation  of  employment  to  be  made  and  entered  with 
the  clerk  of  the  Petty  Bag,  and  to  cause  notice  of  such  change  or 
cessation,  and  of  such  entry,  to  be  served  on  every  party  to  the 
action,  suit,  or  proceeding ;  and  that  until  such  entry  and  notice 
shall  have  been  made  and  served,  the  former  attoxniey  is  to  be 
deemed  and  taken,  for  all  purposes  of  the  action,  suit,  or  jjroceed- 
ing,  to  be  and  remain  the  attorney  of  the  party ;  ^  that  every  writ, 
rule,  or  document  issued  or  delivered  out  of  the  Petty  Bag  office 
is  to  be  tested  or  dated  on  the  day  on  which  the  writ  is  sealed,  or 
the  rule  or  other  document  is  made  ;  ^  that  every  writ  may  be 
issued  or  tested  on  any  day  (not  being  a  Sunday,  Good  Friday,  or 
Christmas-day),  whether  in  term  time  or  vacation ;  ^  that  every 
such  writ,  whether  I'etuniable  in  that  Court  or  in  any  of  the 
Superior  Courts  of  Common  Law,  may  be  made  returnable  and 
returned  on  any  day  certain,  to  be  in  such  writ  mentioned  (not 
being  a  Sunday,  Good  Friday,  or  Christmas-day),  whether  in  term 
time  or  vacation,  or  forthwith  after  the  execution  thereof;  but  that, 
where  any  particular  period  of  time  ought  to  elapse  between  the 
teste  and  return  of  any  writ,  such  writ,  if  made  returnable  forth- 
with after  the  execution  thereof,  shall  be  returned  after  the  execu- 
tion thereof,  and  after  such  period  shall  have  elapsed ;  ®  that  all 
proceedings  in  or  by  the  Court  may  be  had  on  any  day  (not  being 
a  Sunday,  Good  Friday,  or  Christmas-day),  whether  in  term  or 
vacation ;  "^  that  every  writ  returned  by  the  sheriff  is  to  be  im- 
mediately filed,  and  thereujjon  the  day  and  hour  of  the  filing  are 
to  be  indorsed  on  the  writ ;  ^  and  that  any  affidavit,  affirmation,  or 
declaration,  to  be  sworn,  made,  or  taken,  and  read  or  used  in  the 

an  affidavit,  per  folio,  4rf. ;  for  preparing,  l  12  &  13  Vic.  c.  109,  §  25. 

engro.'ssiiig,  iuid  perfecting  the  exempliti-  2  7^.  §  44. 

cation  of  anj-  record,  if  one  skin  only,  bl.  8  Gen.  Ord.  29  Dec,  1848,  r.  10. 

5s.;  for  every  additional  .'^kin,  \l.  6s!  Sd;  4  y^.  j-.  e. 

for   every   search    for   a  prmcipe   or   writ  5  12  &  13  Vic.  c.  109,  §  26. 

tiled.  Is.;    for   inspection    of  any   record,  6  lb.  §  27. 

besides  the  search,  2s.  6d. ;  for  the  office  ''  12  &  13  Vic.  c.  109,  §  28. 

copy  of  any  record,  per  folio,  4c?.;  and  for  8  Gen.  Ord.  29  Dec,  1848,  r.  7. 
certificate  of  examination  under  the  offi- 
cer's hand  and  the  office  seal,  3s.  id. 
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Court,  may  be  sworn,  made,  or  taken  by  or  before  the  clerk  of  the 
Petty  Bag ;  ^  and  is  to  be  filed  in  the  Petty  Bag  office.^ 

A  writ  of  scire  facias  upon  the  record  of  a  Receiver's  recog- 
nizance is  prepared  on  parchment  by  the  attorney  acting  for  the 
cognizees  or  plaintiffs,  tested  on  the  day  on  which  the  writ  is  sealed, 
and  indorsed  with  his  name  and  address,  and  the  name  of  the  Court 
of  Common  Law  in  which  future  proceedings  are  intended  to  be 
taken.  The  writ  will  be  sealed  at  the  Petty  Bag  office  on  pro- 
duction of  the  order  giving  leave  to  sue  on  the  recognizance,  and 
of  an  office  copy  of  such  recognizance,  and  on  a.  prcecipe  being  filed 
there,  stating  the  nature  of  the  writ,  the  names  of  the  parties,  the 
cause  of  action,  the  county  to  which  directed,  the  return  day,  the 
name  and  address  of  the  attorney  suing  out  the  writ,  and  the  date 
of  issuing.' 

The  wi'it  is  always  directed,  in  the  first  instance,  to  the  sheriff 
of  Middlesex,  although  the  defendants  live  in  other  counties.  It 
is  made  returnable  immediately,  and  is  lodged  by  the  plaintiff's 
attorney  at  the  sheriff's  office,  and  executed  by  the  sheriff,  in  the 
usual  way.* 

If  the  sheriff  returns  n?7»7,  a  testatum  scire  facias  may  be  issixed, 
directed  to  the  sheriff  of  the  county  in  which  the  defendant  is 
actually  resident. 

On  a  return  by  the  sheriff  scire  feci,  either  to  the  original  or 
testatum  writ,  if  the  defendant  neglects  to  enter  an  appearance, 
the  plaintiff  may  obtain,  at  the  Petty  Bag  office,  a  rule  for  the 
defendant  to  appear  in  eight  days:  otherwise  judgment ;  and  on 
the  expiration  thereof,  if  no  appearance  is  entered,  judgment  may 
be  signed  by  default. 

An  ajipearance  by  the  defendant  is  entered  at  the  Petty  Bag 
office ;  and  notice  of  appearance  should  be  given  to  the  plaintiff's 
attorney.^ 

When  the  defendant  has  appeared,  the  next  step  is  for  the  plain- 
tiff to  deliver  to  the  defendant  a  declaration  in  the  action  ;  but  no 
time  is  limited  for  so  doing.  The  declaration  recites  the  writ,  the 
sheriff's  return,  and  the  defendant's  appearance ;  and  concludes 
with  a  prayer  of  execution.  The  declaration  is  indorsed  with  a 
notice,  requiring  the  defendant  to  plead  in  eight  days :  otherwise 
judgment.®     The  venue  must  always  be  laid  in  Middlesex. 

The  defendant  may  either  demur  or  plead  to  the  declaration  ; '' 


1  12  &  13  Vic.  109,  §  45;  and   see  Gen. 
Ord.  29  Dec,  1848,  r.  5. 

2  Ibid. 

3  For  forms  of   scire    facias,    testatum 
clause,  and  jvcscipe,  see  Vol.  III. 

*  Ante,  p.  466. 

6  For  form  ol  notice,  see  Vol.  III. 


6  For  forms  of  declaration  and  notice, 
see  Vol.  III. 

'  In  Wellesley  v.  Momington,  13  Ir. 
Chan.  Rep.  559,  L.  C,  the  Receiver  was 
not  allowed  to  plead  to  the  sctVe  facias 
that  the  recognizance  was  taken  by  an 
unauthorized  person.  For  forms  of  pleas, 
see  Vol.  III. 
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and  every  demurrer  or  plea  and  subsequent  pleading  is  to  be  de-  Ch.  XXXIX. 

livered  by  the  party  demurring  or  pleading,  or  his  attorney,  to  the    . ^ , 

opposite  party  or  his  attorney  ;  ^  and  no  declaration  or  subsequent 
pleading  is  to  be  filed  in  the  Petty  Bag  office.^ 

Further  time  to  plead  is  obtained  of  a  Judge  of  the  Court  of  Further  time 
Common  Law,  the  name  of  which  is  indorsed  on  tlie  writ,  in  the  *°  P^^^^' 
same  manner  as  in  an  ordinary  action  in  such  Court.^ 

The  issue  is  to  be  delivered  only,  and  not  filed ;  and  may  be   Issue. 
made  up  and  delivered  by  either  party,  or  his  attorney,  to  the 
op250site  party,  or  his  attorney.* 

When  an  issue  respecting  any  matter  of  fact  to  be  tried  by  the  Issue  of  fact: 
country  has  been  joined  in  the  action,  the  record  is  made  up  and   tr*ied.° 
filed  in  the  Petty  Bag  ofiice.     Such  issue  may  be  tried  in  the 
Court  of  Queen's  Bench,  Common  Pleas,  or  Exchequer  of  Pleas ; 
and  in  every  such  case,  the  venire  facias  juratores  ^  for  summoning 
a  jury  to  try  such  issue  is  to  be  made  returnable  and  returned  in  such 
Court ;  and  a  transcript  of  the  record  in  Chancery,  containing  such 
issue,  is  thereupon  to  be  sent  or  taken  into  the  Court  in  which 
such  writ  is  made  returnable,  in  like  manner  as  records  containing 
issues  might  formerly  be  sent  or  taken  from  the  Common  Law  side 
of  the  Court  into  the  Court  of  Queen's  Bench  ;  and  where  such 
writ  of  venire  facias  is  made  returnable  in  the  Court  of  Common 
Pleas  or  Exchequer  of  Pleas,  such  Court,  upon  the  transcript  of 
the  record  being  brought  into  such  Court,  is  to  proceed  to  try  such 
issue  either  at  Bar  or  at  Nisi  Prius,  as  such  Court  thinks  fit,  and 
in  like  manner  as  such  issue  might  have  been  tried  in  the  Court  of 
Queen's  Bench  in  case  such  writ  of  venire  facias  had  been  made 
returnable  in  that  Court,  and  such  transcript,  or  the  original  record, 
had  been  taken  or  deemed  to  be  taken  by  the  Lord  Chancellor 
into  that  Court;  and  upon  any  such  transcript  being  taken  or 
brought  into  the  Court  of  Common  Pleas  or  Exchequer,  such  Court 
is  to  issue  such  writs,  make  such  rules,  and  proceed  therein  in  all 
respects  for  the  trial  or  other  lawful  determination  of  the  issue 
therein  contained,  in  like  manner  as  the  Court  of  Queen's  Bench 
might  have  done  if  such  transcript  or  the  original  record  had  been 
taken  into  the  latter  Court,  and  with  full  power  to  set  aside  or  va- 
cate any  trial,  verdict,  or  other  proceeding,  in  like  manner  as  might 
have  been  done  by  the  Court  of  Queen's  Bench.^ 

In  case  any  issue  or  issues  in  law,  or  issues  both  in  fact  and  in  issue  in  law, 

or  in  fact  and 
law:  how 

1  12  &  13  Vic.  c.  109,  §  31.  Procedure  Act,  1852  (15  &  16  Vic.  c.  76),    determined. 

2  lb.  §§  30,  31.  §  104.      For   the    present   practice   as   to 

3  For  the  practice  at  Law  in  such  cases,       summoning  a  jurj'  at  Law,  see  Chitty's 
see  Chitty's  Arch.  244  et  seq.  Arch.  365   et  seq. ;    and  see  ante,  p.  1084 

4  12  &  13  Vic.  c.  109,  §  31.  et  seq. 

5  This  writ  is  no  longer  necessary  or  6  12  &  13  Vic.  c.  109,  §  32. 
used  at  Common  Law;  see  Common  Law 


1762 


RECEIVERS. 


Ch.  XXXIX. 

§7. 


Superior 
Court  to 
have  same 
powers  as  in 
actions  pend- 
ing therein. 


Superior 
Court  to  give 
and  execute 
judgment. 


Transcript  of 
proceedings 
in  Court  of 
Common 
Law  may  be 
taken  into 
Chancery. 


Taxation  of 
costs  of  pro- 
ceedings in 
Superior 
Court. 


Superior 
Court  may- 
dispose  of 
matters  aris- 
ing in  or 
incident  to 
the  action. 


law,  are  joined  in  the  action,  the  record  thereof  is  to  be  made  up 
and  filed  in  the  office  of  the  Petty  Bag ;  and  a  transcript  of  the 
record  is  thereupon  to  be  sent  or  taken  into  the  Court  of  Queen's 
Bench,  Common  Pleas,  or  Exchequer ;  and  such  Court  is,  upon 
the  transcript  being  brought  into  such  Court,  to  proceed  to  hear 
and  determine  the  same,  in  like  manner  as  issues  in  law  or  issues 
in  law  and  fact  from  the  Common  Law  side  of  the  Court  of  Chan- 
cery were,  before  the  Act,  heard  and  determined  in  the  Court  of 
Queen's  Bench. ^ 

The  Courts  of  Queen's  Bench,  Common  Pleas,  and  Exchequer, 
and  the  Judges  thereof  respectively,  have  the  same  power  and 
authority  in  respect  of  the  transcript  of  any  record  so  brought  be- 
fore them,  and  the  pleadings,  issues,  and  matters  therein  contained, 
as  they  have  in  resi^ect  of  the  record  in  any  action,  suit,  or  pro- 
ceeding commenced  or  pending  in  such  Court,  and  the  pleadings, 
issues,  and  matters  in  such  record  contained  ;  but  the  Act  does  not 
authorize  the  giving  final  judgment  in  any  case  in  which  the  Court 
of  Queen's  Bench  had  not  such  authority  before  the  Act.^ 

Upon  the  trial  or  determination  of  any  such  issue  or  issues,  the 
Court  in  which  the  same  are  tried  or  determined  is  to  jaroceed  to 
give  judgment  thereon,  and  execute  such  judgment,  in  like  manner 
as  the  Court  of  Queen's  Bench  might  have  done  before  the  Act.^ 

Upon  the  trial  or  determination  of  any  such  issue  or  issues  by  a 
Court  of  Common  Law,  or  upon  any  rule  or  order  being  made  or 
judgment  given  in  any  action  in  which  the  transcript  of  the  record 
has  been  brought  before  such  Court,  a  transcript  of  such  judgment, 
rule,  or  order,  and  of  the  proceedings  of  the  Court  of  Common 
Law  upon  such  issue,  may  be  taken  into  the  Court  of  Chancery : 
to  the  end  that  judgment  may  be  given  or  other  proceedings  had 
in  Chancery ;  and  no  writ  is  necessary  for  the  purpose  of  remand- 
ing or  taking  a  transcrij^t  of  the  proceedings  in  the  Superior  Court 
into  the  Court  of  Chancery.^ 

In  all  cases  where  any  j^arty  is  entitled  to  the  costs  of  any  such 
issues,  or  of  any  other  proceedings  or  matters  pro\ided  for  by  the 
Act,  in  any  of  the  Superior  Courts,  such  costs  are  to  be  taxed 
and  regulated  by  one  of  the  Masters  thereof:  who  is  to  indorse  his 
allocatur  on  the  rule  or  order,  or  upon  the  postea^  before  the  same 
is  taken  or  returned  into  the  Court  of  Chancery.^ 

In  every  such  action,  the  Superior  Courts  of  Common  Law,  and 
the  Judges  thereof  respectively,  are  to  hear  and  determine  all 
such  matters  or  applications  arising  in  or  incident  to  any  such 
action,  as  before  the  Act  might  have  been  heard  and  determined 


1  12  &  13  Vic. 

2  Ih.  §  34. 

3  lb.  §  35. 


c.  109,  §  33. 


4  12  &  13  Vic.  c.  109,  §  36. 
6  lb.  §  37. 
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by  the  Lord  Chancellor  and  the  Master  of  the  Rolls,  or  either  of  Ch.  XXXIX. 
them,  and  also  to  transact,  do,  and  perform  all  such  business,  mat-    ._  ^J" 
ters,  and  things  in,  about,  touching,  or  concerning  such  action,  as 
by  virtue  of  any  orders  or  regulations  for  the  time  being  in  force 
by  virtue  of  the  Act  may  be  transacted,  done,  or  performed  by 
such  Judge:  subject  nevertheless  and  according  to  the  provisions 
of  the  Act,  and  the  laws,  rules,  and  regulations  for  the  time  being 
in  force  for  the  regulation  of  the  said  Court,  and  the  practice  and 
proceedings  thereof;^  but  the  Act  is  not  to  diminish  or  jDrejudice   Saving  the 
the  jurisdiction,  or  any  of  the  powers,  rights,  or  privileges  of  the  J'the'LOTd 
Lord  Chancellor,  as  Judge  of  the  Court  of  Chancery,  or  otherwise,  Chancellor, 
or  the  jurisdiction,  or  any  of  the  powers,  rights,  or  privileges  of  of  the  Rolls. 
the  Master  of  the  Rolls,  as  Keeper  of  the  Records  of  the  Court,  or 
as  a  Master  or  Judge  of  the  Court,  or  otherwise.^ 

In    Walker  v.    Wild,^  where    a   Receiver   absconded,    and    his  Action  stayed 
recognizance  had  been  estreated,  and  an  action  brought  against  surety^on 
the  sureties,  one  of  them  obtained  an  order  for  a  reference  to  see  terms. 
what  was  due  from  the  Receiver,  and  for  payment  by  the  applicant 
of  the  amount  (not  exceeding  the  penalty),  by  instalments  into 
Court,  and  for  a  stay  of  proceedings  in  the  mean  time :  the  appli- 
cant paying  the  costs  of  the  motion,  and  of  the  subsequent  pro- 
ceedings in  consequence  of  it. 

In  any  proceeding  at  Law  upon  the  recognizance,  the  penalty  of  where  the 
the  recognizance  is  the  debt  for  which  execution  will  be  issued.*  penalty  ex- 

CGBCiS  tn6 

The  Receiver,  therefore,  or  his  sureties,  if  they  wish  to  avoid  the  sum  due. 
consequences  of  the  forfeiture  of  the  recognizance,  must  apply  to 
the  Court  to  stay  the  proceedings  upon  payment  of  the  amount 
actually  due.^  It  seems,  from  the  judgment  of  Lord  Eldon,  in 
Dawson  v.  Maynes,^  that  the  sureties  will  not  be  relieved  from  the 
effect  of  the  recognizance,  unless  they  pay  in  all  that  the  Receiver 
himself  could  have  been  required  to  pay.  In  that  case,  the  Vice- 
Chancellor  was  of  opinion  that  the  sureties  were  not  liable  to  pay 
the  interest  on  the  Receiver's  balance :  which  the  Receiver  had 
been  ordered  to  pay;  but  Lord  Eldon,  upon  appeal,  held  the 
general  rule  to  be  that,  where  the  principal  debtor  is  obliged  to 
pay  interest,  there  can  be  no  equity  that  the  surety  should  not 
pay  the  interest,  in  default  of  the  principal.  Under  the  peculiar 
circumstances  of  the  case,  however:  the  Receiver  having  been 
bankrupt,  with  the  knowledge  of  all  parties,  for  a  considerable 
length  of  time,  during  which  no  steps  were  taken  to  compel  the 
passing  of  his  accounts  :  his  Lordship  affirmed  the  Vice-Chancel- 
lor's order. 

^  12  &  13  Vic.  c.  109,  §  39.  4  See  the  certificate  of  the  Court  of  K. 

2  lb.  §  46;  see  The  Queen  v.  Hancock,  •     B.,  in  Dawson  v.  K;iynes,  2  Kuss.  468. 
5  De  G.,  M.  &  G.  332.  5  See  Walker  v.  Wild,  1  Mad.  528. 

3  1  Mad.  528.  6  2  Russ.  466,  471.  . 
VOL.  n.                                                51 
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Ch.  XXXIX. 


Right  of  a 
general 
creditor  to 
be  paid  for 
goods  sup- 
plied to  the 
estate,  on 
Receiver's 
default. 


upon  his 
ovra  applica- 
tion, on 
special 
grounds; 

as  ill  health. 


Where  plain- 
tiffs right 
ceases  before 
decree. 


Not  dis- 
charged on 
ex  parte  ap- 
plication of 
party  at 
whose  in- 
stance he  was 
appointed. 

when  dis- 
charged. 

On  appoint- 
ment of  new 
trustees. 


Where  a  bill  of  exchange  given  by  a  Receiver  to  a  creditor,  who 
had  supplied  goods  for  the  estate,  was  dishonored,  the  creditor 
was  ordered  to  be  paid  out  of  a  fund  applicable  to  pay  the  balance 
due  to  the  Receiver,^ 


Section  VIII.  —  Discharge  of  Receiver. 

When  a  Receiver  has  been  appointed,  and  has  given  security, 
he  cannot  be  discharged  upon  his  own  application,  without  show- 
ing some  reasonable  cause  why  he  should  put  the  parties  to  the 
expense  of  a  change.^  Where  a  Receiver  aj^plied  to  be  discharged 
on  the  ground  of  ill  health,  he  was  not  only  ordered  to  be  dis- 
charged and  his  recognizance  vacated,  on  passing  his  accounts,  but 
he  was  allowed,  although  this  part  of  the  application  was  opposed, 
to  retain  his  costs  "  of  the  application,  and  incidental  thereto,"  out 
of  the  balance  in  his  hands.^ 

A  Receiver  is  generally  continued  till  the  decree;  but  if  the 
right  of  the  plaintiff  ceases  before  that  time,  the  Receiver  may 
be  discharged,  and  cannot  be  continued  at  the  instance  of  a  de- 
fendant. Upon  this  ground.  Lord  Eldon  determined,  in  Davis  v. 
The  DuJce  of  Marlborough^  that  where  the  plaintiff  had  been 
satisfied  by  the  payment  of  his  demand,  the  order  for  the  Receiver 
must  be  discharged :  although  the  discharge  was  opposed  by  two 
creditors  having  prior  annuities  to  the  plaintiff's.  His  Lordship 
observed :  "  I  apprehend  that  with  the  right  of  the  plaintiff  to 
have  the  Receiver,  must  fall  the  rights  of  the  other  parties.  It 
would  be  most  extraordinary,  if,  because  a  Receiver  has  been  ap- 
pointed on  behalf  of  the  plaintiff,  any  defendant  is  entitled  to 
have  a  Receiver  appointed  on  his  behalf"  ^ 

A  Receiver,  being  appointed  for  the  benefit  of  all  parties,  will 
not  be  discharged  on  the  ex  "parte  application  of  the  party  at  whose 
instance  he  was  appointed ;  ^  nor,  where  appointed  on  behalf  of 
infant  tenants  in  common,  \s^ll  he  be  discharged  as  to  the  share  of 
one  of  them  who  has  attained  twenty-one.® 

If,  during  the  course  of  the  proceedings,  the  continuance  of  a 
Receiver  becomes  unnecessary,  he  will  be  discharged.  Thus,  upon 
new  trustees  being  appointed  in  a  suit,  a  Receiver  was,  on  the 
application  of  the  plaintiff,  which  was  opposed  by  some  of  the 


1  Tempest  v.  Ord,  1  Mad.  89. 

2  2  Harr.  (ed.  New!)  503.  On  a  final 
and  full  account,  a  Receiver  or  his  repre- 
sentatives, may  be  discharged  and  his 
bond  cancelled'  Williamson  v.  Wilson,  1 
Bland,  439. 

s  Richardson  v.  Ward,  6  Mad.  266. 


«  2  Swanst.   167,  168;  but  see  ib.  118; 
Largen  v.  Bowen,  1  Sch.  &  Lef.  296. 
6  Ihid. ;  Davis  v.  Duke  of  Marlborough, 

2  Swanst.  108,  118;  Bainbrigge  v.  Blair, 

3  Beav.  421,  423. 

6  Smith  V.  Lyster,  4  Beav.  227,  229. 
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defendants,  who  were  beneficially  interested  in  the  property  as  Ch.  XXXIX. 

legatees,  ordered  to  be  discharged,  upon  the  new  trustees  under-   . ^1— / 

taking,  without  entering  into  recognizances,  to  account  half-yearly, 
in  the  same  way  as  the  Receiver.^ 

Where  the  Receiver  becomes  bankrupt,  he  will  be  discharged,  On  bank- 
and  a  new  Receiver  appointed.  ruptcy. 

The  appointment  of  a  Receiver,  made  previous  to  a  decree,  will  Superseded 
be  superseded  by  it,  unless  the  Receiver  is  expressly  continued.'^       unless  con- 

The  application  to  discharge  a  Receiver  may  be  made  by  petition,  tmued. 
motion,  or  summons.^  to  discharge: 

The  petition,  or  summons,  or  notice  of  the  motion,  should  be  how  made, 
served  on  all  the  parties ;  but  the  Receiver,  though  served,  is  not 
entitled  to  appear  at  the  hearing  of  the  application.*     The  direc- 
tion for  the  discharge  of  the  Receiver  may  also  be  given  in  the 
decree  at  the  hearing,  or  upon  further  consideration.^ 

If  the  Receiver  has  not  passed  his  final  account,  and  paid  over  Form  of 
the  balance  found  due  from  him,  the  order  directs  him  so  to  do ;  °^^^^' 
and  if  he  has  given  a  recognizance,  it  directs  the  recognizance  to 
be  vacated  on  his  passing  his  final  account,  and  paying  the  balance 
found  due  from  him,  if  that  has  not  already  been  done.®  An  ofiice 
copy  of  the  recognizance,  if  any,  must  be  procured  from  the  En- 
rolment ofiice,  and  left  at  the  time  of  bespeaking  the  order.^ 

When  a  recognizance  is  directed  to  be  vacated,  the  order  must  Recogni- 

be  taken,  together  with  an  office  copy  of  the  Chief  Clerk's  certifi-  ^acated.^"^ 

cate,  and  the  Accountant-General's  certificate   of  payment  of  the 

balance  into  Court,  or  an  office  copy  of  an  affidavit  of  payment  of 

the  balance  to  the  person  entitled  to  it,  where  the  order  directs 

such  payment,^  to  the  Secretary  of  the  Master  of  the  Rolls :  who, 

if  the  evidence  of  payment  is  satisfactory,  makes  a  note  of  it,  and 

marks  the  order  with  his  initials.     The  order  must  then  be  taken 

to  the  Enrolment  office ;  and  the  recognizance  will  be  marked  as 

vacated.^     If  the  recognizance  is  not  duly  vacated,  and  a  material 

error  is  afterwards  discovered  in  the  Receiver's  account,  the  money 

may  be  recovered.-^" 

Where  a  Receiver  is  entitled  to  his  discharge,  he  is  also  entitled  Receiver's 

costs  ot  his 
to  the  costs  01  It.^^  discharge. 

1  Bainbrigge  v.  Blair,  ubi  sup.  7  Reg.  Regul.  15  March,  1860,  r.  36. 

2  See  form  of  order,  Seton,  1003,  No.  6.  «  Seton,  1023. 

8  By  consent  of  all  parties,  an  applica-  ^  A  direction  that  the  Clerk  of  Eiirol- 

tion  to  vacate  a  Receiver's  recognizance  ments  attend  the  Master  of  the  Rolls,  for 

may  be  made  by  petition  of  course.     For  the  purpose  of  vacating  the  recosrnizance, 

forms  of  petitions,  notice  of  motion,  and  is  not  now  inserted  in  the  order.    See  Ord. 

summons,  see  Vol.  III.  XLII.  14. 

*  Herman  v.  Dunbar,  23  Beav.  312.  i"  1  Turn.  &  Ven.  471. 

6  Seton,  1023.  11  Richardson  v.  Ward,  6  Mad.  266. 

'  For  form  of  order,  see  Seton,  1021. 
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(^H.  XXXIX. 


Section  IX.  —  Liabilities  and  Hights  of  Sureties. 


Sureties  not 
discharged  at 
their  own 
request. 


Exception. 


New  recogni- 
zance must 
be  given 
where  surety 
discharged. 

Course, 
where  surety 
becomes 
bankrupt. 

Form  of 
order,  where 
surety  dis- 
charged. 


Extent  of 

surety's 

liability. 


The  sureties  of  a  Receiver  cannot  be  discharged  at  their  own 
request.  Where,  therefore,  an  application  was  made  to  discharge 
a  Receiver  on  the  ground  of  misconduct,  and  the  sureties  joined  in 
the  application.  Lord  Hardwicke  held,  that  no  regard  was  to  be 
paid  to  their  application,  imless  it  was  for  the  benefit  of  the  parties 
in  the  cause,  or  something  of  that  kind:  "for,  if  people  voluntarily 
make  themselves  bail  or  sureties  for  another,  they  know  the  terms, 
and  will  be  held  very  hard  to  their  recognizance,  and  not  dis- 
charged at  their  request  to  have  new  sureties  appointed :  for  then 
there  would  be  no  end  of  it."  ^ 

But  although  the  general  rule  is  not  to  discharge  the  surety  of 
a  Receiver  on  his  own  application,  during  the  continuance  of  the 
receivership,  such  rule  will  yield  to  circumstances:  "as  where 
underhand  practice  is  proved,  and  the  person  secured  shown  to 
be  connected  with  such  practice ;  ^  and  where  a  surety  does  pro- 
cure his  discharge,  during  the  continuance  of  the  receivership,  the 
Receiver  must  enter  into  a  fresh  recognizance,  with  new  sureties.^ 

Where  a  surety  becomes  bankrupt,  the  Receiver  is  usually 
required  to  enter  into  a  new  recognizance,  with  two  or  more 
solvent  sureties  :  the  order  is  made  on  summons.* 

In  Shi(ff  V.  Holdaway,^  an  order  was  made,  on  the  application 
of  the  surety,  directing  the  Receiver's  accounts  to  that  time  to  be 
passed,  and  that  on  payment  by  the  Receiver,  or  by  the  applicant, 
of  the  certified  balance  (not  exceeding  the  penalty)  into  Court, 
the  applicant  shoixld  be  discharged  as  surety,  and  be  at  liberty  to 
apply  to  have  the  recognizance  vacated  as  to  him  ;  and  that  the 
appHcant  should  be  at  liberty  to  attend  the  taking  of  the  account ; 
but  he  was  ordered  to  pay  the  costs  of  the  application. 

The  surety's  liability  extends  to  all  that  the  Receiver  would 
have  been  required  to  pay,  including  the  costs  of  appointing  a 
new  Receiver.*^  This  point  came  before  Lord  Eldon,  upon  the 
question  whether  the  sureties  of  a  Receiver  were  liable  to  pay 
interest  upon  the  balance  in  a  Receiver's  hand,  when  he  became 
bankrupt,  and  his  Lordship  said  :  "It  seems  to  me  that  it  would  be 
difiicult  to  say  that,  where  the  piincipal  debtor  would  be  obliged  to 
pay  interest,  there  woidd  not  be  an  equity  that  the  surety  should 
pay  the  interest,  in  defoult  of  the  principal.     The  penalty  is  for- 

1  Griffith  V.  Griffith,  2  Ves.  S.  400.  *  For  form  of  summons,  see  Vol.  III. 

2  Hamilton  v.  Brewster,  2  Moil.  407  r  ^  V.  C  W.,  in  Chambers,  for  M.  R., 
Griffith  V.  Griffith,  2  Ves.  S   400.  3  Sept.,  1J57,  Reg.  Lib.  B.  1747. 

3  &ee  Vaughan  v.  Vaughan,  1  Dick.  90;  6  Rlaunsell  v.  Kgan,  3  J.  «&  Lat.  251. 
Blois  V.  Betts,  ib.  336. 
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feitecl  by  the  breach  of  the  condition ;  the  amount  of  the  penalty- 
is  the  debt  due  from  the  sureties  at  Law.  How  can  they  have  a 
right  to  be  discharged,  in  this  Court,  from  their  legal  liability  till 
they  have  paid  all  that  the  principal  could  have  been  required  to 
pay?"i 

This  rule,  however,  is  capable  of  relaxation  where  the  circum- 
stances of  the  case  Avill  warrant  it :  accordingly,  as  the  Receiver, 
in  the  case  referred  to,  had  been  bankrupt  with  the  knowledge  of 
all  parties  for  a  considerable  time,  and  no  steps  had  been  taken  to 
compel  the  passing  his  accounts,  Lord  Eldon  refused  to  make  the 
sureties  pay  interest.^ 

It  seems  that,  where  a  Receiver  has  become  bankrupt,  and  the 
sureties  are  likely  to  be  called  upon  to  pay  the  balance  due  fi'om 
him,  liberty  will  be  given  to  them  to  attend  the  passing  of  the 
Receiver's  account ;  ^  and  so,  where  the  Receiver  had  died  in 
insolvent  circumstances,  and  his  personal  rej^resentative  had  con- 
sented to  his  final  account  being  taken  in  the  suit  in  which  he  was 
appointed,  liberty  was  given  him  to  attend.* 

Where  an  action  is  brought  against  a  Receiver's  surety  upon  the 
recognizance,  the  proper  course  for  him  to  pursue  appears  to  be, 
to  apply  to  the  Court,  by  motion  or  summons,  with  notice  to  the 
parties  interested  in  the  suit,  to  stay  the  proceedings  on  the  recog- 
nizance :  offering,  at  the  same  time,  to  pay  the  amount  due  from 
the  Receiver,  but  not  exceeding  the  penalty  of  the  recognizance, 
into  Court.^  The  surety  must,  in  addition,  pay  the  costs  of  the 
application,  and  of  the  proceedings  consequent  upon  it.^  If  the 
Receiver's  account  has  not  been  taken,  the  application  should  also 
pray  an  inquiry  what  is  due  from  the  Receiver.  It  seems  that, 
upon  an  application  of  this  kind,  the  Court  may  indulge  the 
surety  by  allowing  him  to  pay  the  balance  in  by  instalments.'^ 

When  a  surety  is  called  upon  to  pay  any  thing  on  account  of  the 
Receiver,  he  will  be  entitled  to  stand  in  the  place  of  the  Receiver 
for  any  thing  which  may  be  coming  to  him  in  the  suit.  Therefore, 
where  the  Receiver  had  boiTowed  money  from  his  surety,  to  enable 
him  to  make  necessary  payments,  Lord  Eldon  decided  that  the 
surety  was  entitled  to  be  repaid  the  amount  lent,  out  of  the 
balance  in  Court  reported  due  to  the  Receiver.^  Upon  the  same 
principle,  the  share  of  the  Receiver  in  property  which  was  being 
administered  by  the  Court,  was  held  liable  to  make  good  to  the 


Ch.  XXXIX. 

§9. 


In  what  cases 
relaxed. 


Surety  al- 
lowed to 
attend  pass- 
ing of  ac- 
count. 


Course, 
where  action 
is  brought 
against 
surety,  on 
the  recogni- 
zance. 


Surety  en- 
titled to  stand 
in  place  of 
Receiver  for 
moneys  paid 
on  his  be- 
half. 


1  DRwson  V.  Ravnes,  2  Russ.  466,  471. 

2  Ibid. 

8  Dawsou  V.  Raynes,  2  Russ.  466,  467. 
*  Simmons  v.  Ri  se,  M.  R.,  in  Chambers, 
20  Nov.,  1860. 

5  Jbid.     For  forms  of  notice  of  motion 
and  summons,  see  Vol.  III. 

6  Walker  v.  Wild,  1  Mad.  528 ;  and  see 


Mann  v.  Stennett,  8  Beav.  189,  where  it 
was  held,  that  payment  by  the  surely  to 
the  solicitor  conducting  the  proceedings 
was  insufficient. 

T  Walker  v.  Wild,  ubi  sup. 

8  Glossup  V.  Harrison,  3  V.  &  B.  134 ; 
G.  Coop.  61. 
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Ch-  ff^^^-  surety  the  amount  paid  by  him  for  the  Receiver  :  although  it  was 
excepted  from  a  mortgage  which  the  Receiver  had  given  the 
surety  as  an  indemnity.^ 


In  what  cases 
appointed. 


Partnership 
property. 

Collieries. 


In  what  cases 
refused. 


Property 
abroad. 

Consignees. 


Practice. 


Security. 


Section  X.  —  Managers  and  Consignees. 

"Where  a  Receiver  is  reqiured  for  the  purpose,  not  only  of 
receiving  rents  and  profits,  or  of  getting  in  outstanding  property, 
but  of  carrying  on  or  superintending  a  trade  or  business,  he  is 
usually  denominated  "  a  manager,"  or  "  a  Receiver  and  manager." 

The  most  usual  cases  in  which  managers  are  appointed  are  those 
in  which  partnership  trades  are  to  be  carried  on,  or  which  relate 
to  mines  or  collieries.  The  grounds  upon  which  the  Court  usually 
acts,  in  making  appointments  in  such  cases,  have  been  already 
pointed  out.'^ 

A  manager  will  not  be  appointed  in  mining  concerns  at  the 
instance  of  a  plaintifi",  not  having  the  legal  interest,  who,  after 
standing  by  and  suffering  the  defendant  to  incur  great  expense 
and  risk,  comes  forward,  upon  the  concern  turning  out  profitable, 
and  claims  an  equitable  interest.' 

Where  the  suit  relates  to  property  abroad,  or  in  the  colonies, 
which  partakes  of  the  nature  of  a  trade,  it  is  also  usual  to  appoint 
managers ;  and  if  the  manager  must  necessarily  be  resident  there, 
it  is  usual  to  add  to  the  order,  directing  the  appointment  of  a 
manager,  an  order  for  the  appointment  of  one  or  more  consignee 
or  consignees  resident  in  this  country,  to  whom  the  produce  of  the 
property  in  question  may  be  remitted,  and  by  whom  it  may  be 
disposed  of.* 

The  course  of  proceeding,  under  an  order  for  the  appointment 
of  a  manager  and  consignee,  is  the  same  as  that  under  an  order 
for  the  appointment  of  a  Receiver;^  and  the  general  orders  of 
the  Court  which  apply  to  Receivers,  apply  to  managers  and  con- 
signees also.® 

In  some  cases,  a  manager  has  been  appointed  of  a  West  India 
estate,  without  giving  any  security  whatever ;  "^  but  in  Rutherford 
v.  Wilkinson^  Lord  Gifford  M.  R.  stated  that  it  had  only  been 
done  under  special  circumstances ;  and  that  in  general,  to  warrant 


1  Brandon  v.  Brandon,  3  De  G.  &  J. 
524;  5  Jur.  N.  S.  256. 

2  Ante,  pp.  1726-1728;  and  see  Jefferys 
V.  Smith,  IJ.  &  W.  298,  302. 

3  Norway  v.  Rowe,  19  Ves.  144.  159; 
and  see  Rowe  v.  Wood,  2  J.  &  W.  553. 

■*  See  Seton,  1035  tt  seq.  As  to  the 
appointment  of  Receivers  and  managers  of 
property  abroad,   see  ante,  p.   1731;    see 


also  Morri.«  v.  Elme,  1  Ves.  J.  139;  Morri- 
son V.  Morrison,  7  De  G.,  M  &  G.  214; 
1  Jur.  N.  S.  1100;  2  Sra.  &  G.  564;  IJur. 
N.  S.  339;  Re  Tharp,  2  Sm.  &  G.  578,  n. 

5  Ante,  p.  1738  et  seq. 

6  Prel.  Ord.  10  (7) ;  ante,  p.  1731,  n.  (19), 
n.  (0). 

7  Seton,  1038. 

8  Seton,  1036,  1038. 
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such  a  course,  it  should  appear,  by  the  report,  that  no  manager 
could  be  found  who  would  give  security,  or  that  the  proposed 
person  was  fit  to  be  appointed  without  security.  Under  the 
circumstances  of  that  case,  however,  his  Lordship  made  the  order 
for  the  appointment  to  be  without  security,  with  the  consent  of 
such  of  the  parties  as  were  capable  of  consenting ;  but  on  a  sub- 
sequent application  in  the  same  cause,  security  was  required.^ 

The  Court,  in  dealing  with  property  in  a  colony,  has  provided 
against  the  inconvenience  likely  to  arise  from  the  death,  absence, 
or  incapacity  of  the  manager  in  existence,  or  appointed  by  the 
Court,  by  appointing  another  manager  to  act  in  such  event.'^ 

Consignees  appointed  by  the  Court,  in  an  administration  suit, 
have  a  charge  on  the  property,  for  payments  sanctioned  by  the 
Court,  in  priority  to  incumbrances  created  before  the  suit ;  and 
will  be  allowed  interest  on  the  balance  due  to  them.^ 

A  Receiver  and  manager  of  a  West  India  estate,  who  has  been 
appointed  at  the  instance  of  a  mortgagee,  is  not  entitled  to  the 
produce  of  the  estate  which  has  been  shipped  to  the  mortgagor's 
consignees  prior  to  his  appointment :  although  there  had  been  no 
conversion  prior  to  that  time.* 

A  manager  of  a  West  India  estate  is  entitled  to  a  commission 
on  the  produce  sold  or  remitted,  so  long  as  he  is  resident  in  the 
island  and  personally  acting :  if  he  is  absent,  he  is  not  entitled  to 
the  commission  himself,  but  he  may  be  allowed  such  sums  as  he 
has  paid  to  others  for  the  management  of  the  estate  during  his 
absence,  provided  the  payments  are  reasonable.® 
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1  Seton,  1036,  1038. 

2  Rutherford  v.  Wilkinson,  Seton,  1036. 

3  Morrison  v.  Morrison,  7  De  G.,  M.  & 
G.  214;  1  Jur.  N.  S.  1100;  2  Sm.  &  G. 
564;  iJur.  N.  S.  339. 


*  Codrington  v.  Johnstone,  1  Beav.  520, 
524. 

s  Forrest  v.  Elwes,  2  Mer.  68;  Seton, 
1037 ;  and  see  Chambers  v.  Goldwin,  cited 
2  Mer.  69. 
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Section  I.  —  W/ie7i  directed. 


Meaning  of 
the  term. 


In  what  cases 
directed. 


By  executors 
and  trustees. 


One  of  the  most  ordinary  methods  by  which  the  Court  enforces 
its  jurisdiction  of  preserving  property  in  dispute  pending  litiga- 
tion, is,  by  ordering  it  to  be  brought  in  and  deposited  with,  or  in 
the  name  of,  the  Accountant-Gen eral  of  the  Court.  This  officer 
was  appointed  pursuant  to  the  statute  12  Geo.  I.  c.  32,  and  per- 
forms the  same  duties  with  reference  to  the  delivery  of  the  suitors' 
money  and  effects  in  the  Bank,  and  taking  them  out  of  the  Bank, 
and  keeping  the  accounts  with  the  Bank,  and  all  other  matters 
relating  thereto,  as  were  formerly  performed  by  the  Masters  and 
Fsher.i 

The  payment  of  money  or  the  transfer  of  stock  into  Court  is 
most  usually  ordered,  on  interlocutory  application,  in  the  case  of 
personal  representatives,  or  other  persons  filling  the  character  of 
trustees,  having  money  in  their  hands,  or  stock  under  their  con- 
trol, to  which  the  plaintiff  can  make  out  a  prima  facie  title.^  It 
is  also  frequently  one  of  the  terms  upon  which  the  Court  grants 
an  interlocutory  injunction.^ 

It  appears  formerly  to  have  been  thought  necessary  for  the 
I^laintiff  to  show,  in  support  of  an  application  of  this  nature 
against  an  executor  or  trustee,  that  the  executor  or  trustee  had 
abused  his  trust,  or  that  the  fund  was  in  danger  from  his  insol- 
vent circumstances ;    but  now,  except  in  the  case  of  a  creditor 


1  12  Geo.  I.  c.  32;  and  see  54  Geo. 
III.  c.  14;  Trevor  v.  Bluck,  6  De  G.,  M.  & 
G.  170;  1  Jur.  N.  S.  1077.  As  to  the  con- 
stitution of  the  Accountant-General's  de- 
partment, forms  of  business  in  use  therein, 
and  provisions  for  tlie  custody  and  man- 
agement of  the  funds  in  Court,  see  Rep. 
Chan.  Funds  Com.  {\?>M)  passim. 

2  Danby  v.  Danby,  5  Jur.  N.  S.  54  M. 
R. ;  Whitmore  v.  Turguand,  1  J.  &  H. 
296.  Where  a  sum  is  reported  to  be  due 
from  a  defendant  guardian,  and  he  acqui- 
esces in  the  report,  but  the  cause  is  de- 
layed by  other  questions,  the  Court  will 


order  the  reported  sum  to  be  paid  into 
Court.  Clarkson  v.  Depej'ster,  1  Hopk. 
274;  see  Campbell  v.  Braxton,  4  Hen. 
&  M.  446.  To  obtain  an  order  upon  a 
defendant  to  bring  monej-^  into  Court  be- 
fore the  final  hearing,  it  must  appear  that 
he  who  asks  it  has  an  interest  in  the 
money,  that  he  who  holds  it  has  no  equi- 
table right  to  it,  and  the  facts  as  then 
shown  must  be  open  to  no  further  contro- 
versy. M'Kim  V.  Thompson,  1  Bland, 
156. 
3  Ante,  p.  1672. 
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suing  for  his  own  debt  only ;  ^  the  Court  will  order  so  much  of 
the  trust  estate  as  the  executor  or  trustee  admits  to  be  in  his 
hands,  to  be  paid  into  Court,  whether  he  has  abused  his  trust  or 
not,^  and  without  requiring  pi'oof  of  any  danger  to  the  proj^erty 
pending  the  litigation.^ 

The  existence  of  a  discretionary  power  in  the  trustees  over  the 
fund  aifords  no  reason  why  the  fund  should  not  be  ordered  to  be 
paid  into  Court :  unless  the  exercise  of  the  power  would  be  thereby 
prevented.  If,  however,  the  trustees  are  about  to  exercise  their 
discretion  in  a  proper  manner,  the  Court  will,  in  order  to  avoid 
useless  expense,  decline  to  order  the  fund  to  be  paid  into  Court.* 

In  Blake  v.  Blahe^^  Lord  Redesdale  appears  to  limit  the  rule, 
as  regards  personal  representatives,  to  cases  in  which  there  are  no 
debts,  or  the  debts  are  all  paid  and  there  is  no  purpose  f  )r  which 
the  money  is  to  be  left  outstanding ;  but  the  rule  ap]ieai-s  to  be 
much  more  extensive ;  and  any  balance  which  may  be  in  the 
executor's  hands  will  be  ordered  into  Court,  notwithstanding  there 
are  demands  upon  it  to  which  the  executor  is  liable.  Thus,  in 
Yare  v.  Harrison^  an  executor,  having  admitted  a  large  balance 
of  the  personal  estate  to  be  in  his  hands,  was  ordered  to  pay  the 
whole  into  Court :  although  he  stated  that  an  action  at  Law  was 
depending  against  him  for  a  debt  to  a  considerable  amount,  due 
from  the  testator.  Liberty  was,  however,  given  to  the  executor 
to  apply,  in  case  the  plaintiff  in  the  action  should  recover  against 
him.  If  the  conduct  of  the  trustees  has  been  proper,  and  all  the 
cestui  que  trusts  are  not  before  the  Court,  the  trustees  will  only  be 
required  to  pay  in  the  shares  of  those  before  the  Court ; ''  and 
whei-e  the  trustees  of  a  creditors'  deed,  who  had  duly  invested  the 
fund,  claimed  a  lien  on  it  for  their  unsatisfied  costs,  an  application 
by  a  single  creditor,  suing  on  behalf  of  himself  and  all  other 
creditors,  for  an  order  for  payment  of  it  into  Court,  was  refused.* 

The  same  principle  will  apply  to  all  persons  who  fill  the 
character  of  trustees  :  whether  they  are  such  by  virtue  of  an  actual 
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1  Reeve  v.  Goodwin,  10  Jur.  1050,  V. 
C.  K.  B. 

2  M'Kim  V.  Thompson,  1  Bland,  156. 
Where  it  appears  from  the  answer  of  a 
defendant  guardian,  that  he  has  in  his 
hands  a  specific  sum,  wlych  he  admits  to 
be  due  to  the  plaintiff,  and  other  matters 
in  the  suit  are  contested,  the  Court  will 
order  the  admitted  debt  to  be  paid  to  the 
plaintiflf,  without  waiting  for  a  final  de- 
cree.   Clarkson  v.  Depevster,  1  Hopk.  274. 

3  Strange  v.  Harris, "3  Bro.  C.  C.  365; 
and  see  Blake  v.  Blake,  2  Sch.  &  Lef.  26; 
Rutherford  v.  Dawson,  2  Ball  &  B.  17; 
Edwards  v.  Edwards,  10  Hare  Ap.  63; 
Strange  v.  Harris,  3  Bro.  C.  C.  365,  Per- 
kins's ed.   note  (a);    and    see  Blake  v. 


Blake,  2  S.  &  L.  26;  Rutherford  v.  Daw- 
son, 2  Ball  &  B.  17;  see  Hall  v.  Hall,  2 
McCord  Ch.  317;  Hosack  v.  Rogers,  6 
Paige,  415.  Money  may  be  brought  into 
Court  by  trustee  under  a  decree,  if  he 
doubts  as  to  its  proper  application.  Wells 
V.  Roloson,  1  Bland,  456.  So  to  stop  in- 
terest and  costs  in  certain  cases.  Chase 
V.  Manhardt,  1  Bland,  343. 

4  Talbot  V.  Marshfield,  2  Dr.  &  Sm.  285. 

5  Ubi  sup. 

6  2  Cox  377;  but  see  Betagh  v.  Con- 
cannon,  2  Moll.  559. 

■^  Hamond  v.  Walker,  3  Jur.  N.  S.  686, 
V.  C.  W. 

8  Chaflfers  v.  Headlam,  17  Jur.  754,  V. 
C.  W. 
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Ch.  XL.  §  1.  appointment,  or  by  implication.  Thus,  the  Court  has  ordered  an 
auctioneer  to  pay  into  Court  the  balance  of  the  deposit  upon  a 
sale,  admitted  by  him  to  be  in  his  hands,  after  deducting  his  claims 
as  auctioneer.^  Upon  the  same  principle,  where  a  testator,  having 
a  debt  secured  on  lands,  bequeathed  the  debt  to  the  mortgagor, 
with  a  desire  that  he  would  give  a  reversionary  interest  therein  to 
a  third  person,  and  the  mortgagor  sold  the  estate,  he  was  ordered 
to  bring  the  mortgage  money  into  Court,  for  the  benefit  of  the 
devisee,  subject  to  his  own  life-estate ;  '^  and  so,  where  the  defend- 
ant had  covenanted  to  pay  a  sum  of  money  to  the  trustees  of  his 
marriage  settlement,  but  had  omitted  to  do  so,  he  was  ordered  to 
pay  it  into  Court.^  Where,  also,  the  plaintiff,  a  shareholder  in  a 
company  wliich  had  transferred  its  business,  alleged  that  the 
directors  of  the  company  had,  unknown  to  him  and  the  other 
shareholders,  received  sums  of  money  for  making  the  transfer,  they 
were  ordered  to  pay  such  sums  into  Court.^ 

Where  an  executor  admits  a  sum  of  money  to  be  due  from  him, 
in  his  individual  character,  to  his  testator,  the  amount  will  be 
ordered  to  be  paid  into  Court.^  This  was  done,  notwithstanding 
a  statement  m  the  answer  that  the  debts  of  the  testator  were  not 
all  paid,  and  that  there  were  several  outstanding  for  which  the 
executor  was  liable.®  In  such  cases,  the  Court  assumes  that,  as 
the  persons  to  pay  and  the  persons  to  receive  are  the  same,  what 
ought  to  have  been  done  has  been  done ;  and  orders  the  payment, 
not  as  a  debt  by  a  debtor,  but  as  of  moneys  realized,  and  in  the 
hands  of  the  executor  or  trustee.'' 

Although  the  Upon  the  same  principle,  money  admitted  by  an  executor  to  be 
in  the  hands  of  his  partner,  will  be  considered  as  in  his  own  hands 
for  the  purpose  of  being  called  into  Court ;  *  but  in  Freetna^x  v. 
Fairlie^  it  was  held,  that  an  admission .  by  an  executor  that  the 
whole  amount  of  the  property  was  invested  in  India,  on  public 
securities,  either  in  his  own  name  or  in  the  name  of  a  house  in 
which  he  was  a  partner,  but  subject  to  his  disposal,  unless  some 
part  was  in  the  hands  of  the  house  at  interest,  which  he  believed 


Where  the 
executor  or 
trustee  owes 
money  to  the 
estate. 


money  is  m 
the  hands  of 
a  partner. 


1  Yates  V.  Farebrother,  4  Mad.  239 ;  and 
see  Bourne  v.  Mole,  8  Beav.  177 ;  Nokes  v. 
Seppings,  2  Phil.  19. 

2  Lewis  V.  King,  2  Bro.  C.  C.  600. 

3  Roth  well  V.  Hothwell,  2  S.  &  S.  218; 
Hall  V.  Hall,  2  McCord  Ch.  317. 

*  Gaskell  v.  Chambers  (No.  3),  26  Beav. 
360;  5  Jur.  N   S.  52. 

6  Roth  well  V.  Roth  well,  iibi  sup. 

6  Mortlock  V.  Leathes,  2  Mer.  491. 

^  See  Casey  v.  Goodinge,  3  Bro.  C.  C. 
(Perkins's  ed.)  110,  111,  note  (n),  and 
cases  cited;  Wankford  v.  Wankford,  1 
Salk.  299;  Winship  v.  Bass,  12  Mass.  199; 
Stephens  v.  Gaylord,  11  Mass.  266;  Ha3-s 
V.  Jackson,  6  Mass.  149 ;  Bigelow  v.  Bige- 


low,  4  Ham.  138;  Lockier  v.  Smith,  1 
Keb.  313;  Kinney  v.  Ensign,  18  Pick. 
232,236;  Hobart  v.  Stone,  10  Pick.  220; 
Ritchie  v.  Williams,  11  Mass.  50;  Ips. 
Manuf.  Co.  v.  Story,  5  Met.  310;  Bowen 
V.  Fairman,  6  Conn.  121;  2  Story,  Eq. 
Jur.  §  1209 ;  Pusey  v.  Clemson,  9  Serg.  & 
R.  208;  Decker  v.  Miller,  2  Paige,  149; 
Stagg  V.  Beekman,  2  Edw.  Ch.  89;  Mar 
vin  V.  Stew,  2  Cowen,  781;  Schell  v. 
Schroder,  1  Bailey  Eq.  334. 

8  Johnson  v.  Aston,  1  S.  &  S.  73;  White 
V.  Barton,  18  Beav.  192;  and  see  Roy  v. 
Gibbon,  4  Hare,  65,  66. 

9  3  Mer.  39. 
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might  be  the  case,  was  not  a  sufficient  admission  of  money  in  his 
hands  to  order  the  payment  into  Court  of  any  part  of  it :  for 
although  an  executor,  dealing  with  money  in  his  hands,  is  bound 
to  ear-mark  it,  yet,  if  he  does  not  do  so,  and  cannot  answer  as 
to  the  state  of  it,  the  Court  has  no  power  to  act  as  upon  an 
admission.^ 

It  is  only  upon  the  admission  of  the  executor,  or  other  trustee, 
that  the  trust  money  is  actually  in  his  hands  that  the  Court  will 
order  it  to  be  paid  in.  If,  therefore,  a  defendant  admits  a  sura  of 
money  to  have  come  to  his  hands  properly  belonging  to  the  trust, 
but  adds  that  he  has  made,  or  will  have  to  make,  payments  on 
account  of  the  estate,  he  will  be  allowed  to  deduct  the  amount  of 
the  payments,  and  to  pay  in  the  balance  only.^ 

This,  however,  will  be  the  case  only  where  the  payments  have 
been  properly  made.  Where  the  payments  have  been  improp- 
erly made :  as  where  they  involve  a  breach  of  trust :  the  trus- 
tee will  not  be  permitted  to  avail  himself  of  such  payments  for 
the  purpose  of  resisting  the  payment  into  Court.  Therefore,  where 
executors  had  by  their  answer  admitted  the  receipt  of  the  testator's 
property,  but  stated  that  they  had  lent  it  on  a  promissory  note : 
upon  an  appUcation  that  they  might  pay  the  money  thus  lent  into 
Court,  it  was  held  that,  having  admitted  the  receipt  of  the  money, 
the  executors  could  not,  by  alleging  an  improper  application  of  it, 
protect  themselves  from  payment  into  Court.'^  So  also,  where 
moneys,  directed  by  a  settlement  to  be  laid  out  in  government  or 
real  securities,  were  lent  by  the  trustees  to  the  husband  on  bond, 
the  trustees  were  ordered,  on  motion,  to  pay  the  money  into 
Court,*  This  principle  was  likewise  acted  upon  in  Rothwell  v. 
Rothwell^^  before  referred  to,  in  which  the  Court  ordered  the 
defendant  to  pay  in  a  sum  of  money  which  he  had  contracted  to 
pay  to  the  trustees  of  his  marriage  settlement,  but  had  omitted  to 
pay.  And  it  is  not  only  in  cases  where  trust  money  has  been 
improperly  lent  that  it  will  be  ordered  into  Court:  it  will  be 
ordered  in,  even  where  the  lending  may  have  been  warranted 
by  the  trust  deed,  upon  the  allegation  that  the  fund  is  in  danger.® 

In  order  to  induce  the  Court  to  direct  the  immediate  bringing 
in  of  a  sura  of  money  upon  an  interlocutory  application,  the  money 
must  be  clearly  trust  money.  Where  it  is  not  impressed  with  a 
trust,  but  is  in  the  nature  of  a  mere  debt,  the  Court  will  not 
make  an  order  for  the  payment  of  it  into  Court  till  the  hearing 
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1  See  Roy  v.  Gibbon,  ubi  sup. 

2  Anon.,  4  Sim.  359;  Roy  v.  Gibbon,  4 
Hare,  65. 

3  Vigrass  v.  Binfield,  3  Mad.  62;  see 


also  Beaumont  v.  Meredith,   3  V.  &   B. 
180;  Nokes  v.  Seppings,  2  Phil.  19. 

4  Collis  V.  Collis,  2  Sim.  365,  368. 

fi  2  S.  &  S.  217,  ante,  p.  1772. 

6  Payne  v.  CoHier,  1  Ves.  J.  170. 


1774 


PAYSIENTS   AND   TRANSFERS    INTO   COURT. 


Ch.  XL.  §  1. 


When  fund  in 
hands  of  a 
third  person. 

Trust  need 
not  be  abso- 
lutely de- 
clared. 

Vendors  and 
purchasers : 


By  pur- 
chasers in 
possession. 


of  the  cause.  Thus,  in  Peacham  v.  Daw^  where  a  bill  was  filed 
against  a  defendant,  insisting  that  a  certain  sum  of  money  claimed 
by  her  as  a  gift  from  the  testator,  shortly  before  his  death,  con- 
tinued to  be  part  of  his  assets,  and  upon  the  coming  in  of  the 
answer  the  plaintiff  moved  that  the  defendant  might  pay  the  money 
into  Court,  on  the  ground  that  she  had  admitted  circumstances  in 
her  answer  which  made  it  clear  that  it  was  part  of  the  testator's 
assets,  the  application  was  refused. 

Where  a  Court  of  Equity  traces  out  trust  money  in  the  hands 
of  a  person  Avho  has  not,  jyrimd  facie,  a  right  to  hold  it,  that 
money  must  be  brought  into  Court.^ 

It  is  not  necessary,  to  induce  the  Court  to  order  trust  money  to 
be  paid  in,  that  the  trust  should  be  one  absolutely  declared.  It 
will,  in  many  cases,  do  the  same  where  the  trust  is  only  implied  : 
as  in  the  case  of  vendors  and  purchasers,  where,  as  the  Court  con- 
siders what  is  agreed  to  be  done  as  done,  it  M'ill  treat  the  vendor 
as  a  trustee  for  the  purchaser  of  the  estate  contracted  for,  and  the 
purchaser  as  a  trustee  for  the  vendor  of  the  purchase-money.^ 

Lord  St.  Leonards,  in  his  learned  Treatise  upon  the  Law  of 
Vendors  and  Purchasers  of  Estates,*  thus  states  the  rule  in  prac- 
tice of  calling  upon  the  purchasers  of  estates  to  pay  their  purchase- 
money  into  Court,  in  a  suit  for  specific  performance :  "  A  purchaser 
in  possession  of  the  estate,  may,  upon  motion,  be  ordered  to  pay 
the  purchase-money  into  Court.  This  has  been  done  before  an- 
swer ;  5  but  the  purchaser  has,  in  some  cases,  had  the  option  to  pay 
the  money,  or  give  up  possession ;  ^  in  others,  occupation  rent  has 
been  set,  deducting  interest  on  the  deposit ;  '^  and  in  others,  a  Re- 
ceiver has  been  appointed  ;  ^  and  pajTnent  of  the  money  will  be 
ordered,  although  by  the  agreement  it  is  payable  by  instalments, 
and  a  portion  of  it  is  to  remain  secured  upon  the  estate.®  This 
rule  has  been  adopted :  where  the  possession  has  been  given  under 
a  mutual  apprehension  that  the  title  could  be  immediately  made 
good  ;  ^°  where  the  purchaser  had  a  sort  of  mixed  possession  with 
the  vendor,  and  had  paid  part  of  the  purchase-money,  was  insol- 
vent, and  had  attempted,  without  effect,  to  sell  the  estate ;  ^^  where 
the  purchaser  approved  of  the  title,  and  prepared  a  conveyance, 


1  6  Mad.  98. 

2  Leigh  V.  Macaulay,  1  Y.  &  C.  Ex. 
260,  267 ;  Payne  v.  Collier,  1  Ves.  J.  170 ; 
see  post,  p.  1779. 

3  London  &  North  Western  Railway  v. 
Corporation  of  Lancaster,  16  Beav.  22. 

4  Pp.  229-231. 

5  Dixon  V.  Astley,  1  Mer.  133,  378,  note 
(b);  Burroughs  v.  Oakley,  ib.  52,  376, 
note;  Blackburn  v.  Stace,  6  Mad.  69; 
Pyke  V.  Northwood,  1  Beav.  152,  where 
tenant  claimed  option  to  purchase. 


6  Clarke  v.  Wilson,  15  Ves.  317;  Smith 
V.  Llovd,  1  Mad.  83;  Morgan  v.  Shaw,  2 
Mer.  i38;  Wickhsim  v.  Evered,  4  Mad.  53. 

7  Smith  V.  Jackson,  1  Mad.  618;  Smith 
V.  Llovd,  ubi  sup. 

8  Hall  V.  Jenkinson,  2  V.  &  B.  125; 
Clarke  v.  Elliott.  1  Mad.  606. 

9  Younge  v.  Duncombe,  Younge,  275. 

10  Gibson  v.  Clarke,  1  V.  &  B.  500;  and 
see  S.  C,  cited  1  Mad.  607. 

11  Hall  V.  Jenkinson,  ubi  sup. 
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and  then  raised  objections  ;  ^  where  the  purchaser  had  been  guilty  Ch.  XL.  §  1. 
of  laches  and  cut  underwood ;  ^  and  even  in  a  case  where  it  ap- 
peared, on  the  face  of  the  abstract,  that  the  title  was  bad,  but  the 
purchaser  had  sold  and  conveyed  the  estate  to  another  purchaser.^ 
So  where  an  acceptance  of  the  title  was  inferred.*  Again,  where 
a  time  was  fixed  for  the  payment  of  the  purchase-money  by  instal- 
ments, and  the  property  was  a  coal  mine.*^ 

"  If  the  estate  be  sold  under  a  decree,  and  the  purchaser  enter 
into  possession,  he  will  be  compelled  to  pay  his  purchase-money  -where  sale  is 
into   Court,  unless  he  entered  with  the  express  consent  of  the  ^^°  g*^""  ^  *^^' 
Court.« 

"  But  where  the  sale  is  not  by  the  Court,  and,  upon  a  parol  con- 
tract at  so  much  per  acre,  there  is  a  dispute  as  to  the  number,  and  where  it  is 
possession  was  given  without  any  understanding  when   the  pur-  ^°J™_^®'"* 
chase-money  was  to  be  paid,  and  the  bill  only  seeks  a  performance 
as  to  the  larger  quantity ;  ■  or  the  seller  has  thought  proper  to  put 
the   purchaser  into   possession,  with   an  understanding   between 
them  that  he  shall  not  pay  his  money  until  he  has  a  title :  the 
purchaser  cannot  be  called  upon  to  pay  the  money  into  Court  in 
this  summary  way ;  ^  nor  can  the  payment  be  compelled  where  the 
vendor  gives  possession  without  stipulation  ;  ^  or  the  purchaser  was 
in  possession  under  another  title  before  the  contract ;  ^°  or  the  pos- 
session was  given  independently  of  the  contract,  and  the  seller  has 
been  guilty  of  laches :  ^^  although,  in  such  cases,  the  purchaser,  may 
make  himself  liable  to  the  demand,  by  dealing  improperly  with     - 
the  estate,  e.  g.  cutting  trees,  or  selling  it  to  another  person  ;  ^"^  or 
even  ameliorating  it,  but  changing  the  tenants.-^     But  the  pur- 
chaser, after  a  long  period,  will  not  be  permitted  to  keep  possession 
of  the  estate  and  also  withhold  the  purchase-money  :  if  a  title  has 
not  been  made,  he  will  be  put  to  his  election  within  a  reasonable 

1  Walters  v.  U^jton,  G.  Coop.  92,  note;  6  Anon.,  L.  I.  Hall,  16  July,  1816,  MS.; 
but  see  Bonner  v.  Johnston,  1  Men  a66;  Wilding  v.  Andrew-,  1  C.  P.  Coop.  t.  Cott. 
Crutfhley    v.    Jerninsbam,   2    Mer.    502;        380. 

Lilley  v.  Allen,  1  W.  N.  86;  12  Jur.  N.  S.  ''  Benson  v.    Glastonbury  Canal    Com- 

181,  V.  C.  S.;  Robertsliaw  v.  Brav,  1  W.  piinv,  C.   P.  Coop.   42;  1   C.  P.  Coop.  t. 

N  87  ;  12  Jur.  N.  S.  224,  V.  C.  W.";  South  Cott.  350. 

Eastern  Railway  Co.  v.  London,  Brighton,  8  Gibson  v.  Clarke,  1  V.  &  B.  500. 

&  South  Coast  "Raihvav  Co.,  1  W.  N.  130,  9  Clarke  c.  Elliott,  1  Mad.  606;  and  see 

V.  C.  W.;  Cooper  r.  London,  ChatliMm,&  Northern    Counties     Union     Ruilway    v. 

Dover  Railway  Co.,  14  W.  R.  985,  V.  C.  Korih  Eastern  Railway,  6  W.  K.  122,  V. 

K.;  Morton  v.  Great  Eastern  Railway  Co.,  C  K.,  where  possession  was  taken  by  the 

1  W.  N.  304,  M.  R.  defendants,  under  a  power  given  tliem  by 

2  Burroughs  v.  Oakley,  1  Mer.  52,  376,  the  legislature. 

note;  Dixon  v.  Astley,i6.  133,  378,  n.  (6);  lo  Freebody  v.  Perry,  G.  Coop.  91;  Bon- 

Bradshaw  v.  Bradshaw,  2  Mer.  492.  ner  i:.  Johnston,  1  Mer.  366. 

3  Brown  v.  Kelty,  L.  L  Hall,  Julv,  1816,  i^  Fox  v.  Birch,  1  Mer.  105. 

MS.                                                        "  1'^  Cutler  u   Simons,  2  Mer.  103;  Bram- 

4  Boothby    v.    Walker,    1    Mad.  197;       lev  ».  Teal,  3  Mad.  219;  Cell  v.  Wutson, 
Smith  V.  Llovd,  1  Mad.   83.  ib   225. 

5  Buck  V.  Lodge,  18  Ves.  450.  ^3  Bramley  v.  Teal,  ubisup. 
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Result  of  the 
cases. 


Where  there 
is  merely  an 
implied  trust. 


In  case  of 
partnership : 

Where  the 
plaintiff  is  a 
private 
debtor. 


time,  e.  g.  two  months,  to  give  up  the  possession  or  pay  the  pur- 
chase-money." ^ 

The  same  learned  author  then  proceeds  to  deduce  two  simple 
rules  from  the  cases :  "  1st.  Where  the  possession  is  taken  under 
the  conti'act,  or  is  consistent  with  it,  and  the  purchaser  has  not 
dealt  improperly  with  the  estate,  the  cause  must  take  its  regular 
coiu'se.  But,  2dly,  If  the  possession  by  the  purchaser,  without 
payment  of  the  money,  is  contrary  to  the  intention  of  the  parties, 
or  is  held  according  to  it,  but  the  purchaser  has  exercised  improper 
acts  of  ownership  :  for  example,  cutting  timber  by  which  the  prop- 
erty is  lessened  in  value ;  or  selling  the  estate,  by  which  the  first 
seller's  remedy  is  complicated  without  his  assent :  in  such  cases, 
the  Coui"t  will  interpose,  and  compel  the  purchaser  to  pay  the  pur- 
chase-money into  Court."  ^ 

The  principle  of  ordering  money  into  Court  upon  a  trust  by  im- 
plication, has  been  acted  upon  in  several  cases.  Thus,  the  proceeds 
of  a  fire  policy,  upon  a  freehold  house,  which  had  been  renewed  by 
an  executrix  after  the  death  of  a  testator,  were  directed  to  be 
brought  into  Com't,  on  the  application  of  the  \\ddow,  in  a  suit  in- 
stituted by  her  for  the  administration  of  the  testator's  estate :  not 
on  the  ground  that  the  proceeds  of  the  policy  formed  part  of  the 
personal  estate,  but  because  they  were  affected  with  a  trust  for  the 
benefit  of  the  persons  interested  in  the  real  estate.^  And  where 
goods  had  been  specifically,  and  not  generally,  consigned  by  a 
trader  abroad  to  merchants  in  this  country,  the  proceeds  of  the 
consignment,  were  held  to  be  trust  money  in  the  hands  of  the  con- 
signees, and,  upon  a  bill  filed  against  them  by  the  representative 
ol  the  trader  for  an  account,  were  ordered  to  be  brought  into 
Court.^ 

The  practice  of  the  Court  mth  regard  to  compelling  the  pay- 
ment into  Court  of  money  constituting  partnership  property,  has 
been  stated  ^  in  the  following  manner :  "  As  the  rule  is,  that  he 
who  seeks  equity  must  do  equity,  it  seems  clear  that,  where  the 
plaintiff  is  a  private  debtor  to  the  partnership,  he  cannot  insist 
upon  an  account,  without  paying  the  amount  of  his  debt  into 
Court.  Thus,  in  an  early  case,  it  is  laid  down,  that  if  one  partner 
bcfrrows  any  money  out  of  the  partnership  trade,  his  own  share 
shall  be  answerable  for  it ;  and  he  shall  not  be  permitted  to  come 
into  Equity,  and  pray  an  account,  without  making  satisfaction  for 


1  Tindal  v.  Cobham,  2  M.  &  K.  3^5 ; 
Fowler  V.  Ward,  6  Jur.  547,  M.  R. ;  Adams 
V.  Heathcote,  10  Jur.  301,  V.  C.  E. 

2  Sugd.  V.  &  P.  281;  Pope  v.  Great 
Eastern  Railway  Co.,  1  W.  N.  347,  V. 
C.  W. 

3  Parry  v.  Ashley,  3  Sim.  97. 

1  Leigh  V.  Macaulay,  1 Y.  &  C.  Ex.  260, 


267;  and  see  Venning  v.  Lovd,  1  De  G., 
F.  &  J.  193;  6  Jur.  N.  S.  81,  where  the 
proceeds  of  a  policy  of  insurance  had 
been  assigned,  and  there  was  a  conflict  of 
jurisdiction. 

6  Collyer  on  Partnership,  200;  and  see 
Lindley,  817. 
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the  debt.^  So,  in  a  case  before  Lord  Nottingham,  one  partner 
having  sued  the  other  for  money  had  and  received,  and  the  latter 
having  filed  his  bill  for  an  injunction  to  stay  proceedings  at  Law 
and  for  an  account,  the  Court  entertained  the  suit,  and  decreed  an 
account :  the  plaintiff  having  first  paid  into  Court  the  money  in 
question.^  Upon  similar  principles  it  should  seem,  that  if  the  de- 
fendant could  by  any  means  show  that  a  specific  sum  is  due  fi'om 
the  plaintiff  to  the  partnership  as  a  private  debt,  that  sura  must  be 
paid  into  Court  by  the  plaintiff  before  an  account  will  be  decreed. 
But  one  partner,  whether  j^laintiff  or  defendant,  may  receive  part- 
nership money  and  effects,  and  insist  on  not  paying  in  the  amount, 
unless  all  the  other  partners  will  pay  in  what  they  have  in  their 
hands ;  ^  and  it  has  been  laid  down  by  Lord  Eldon,  that  if  a  partner, 
as  partner,  receives  money  belonging  to  the  finn,  and,  admitting 
that  he  has  received  it,  insists  that  there  is  a  balance  in  his  favor, 
there  is  no  pretence  for  making  him  jsay  it  in."  *  If,  however,  a 
partner  has  received  partnership  money,  under  circumstances  from 
which  it  can  be  inferred  that  he  had  agreed  not  to  receive  it,  and 
that  his  receiving  it  was  contrary  to  good  faith,  he  may  be  ordered 
to  pay  it  into  Court.^ 

The  general  rule  is,  that  a  partner  will  not  be  ordered  to  pay 
partnership  money  into  Court,  unless  there  is  a  clear  admission, 
not  only  that  he  has  the  money,  but  that  he  is  liable  to  pay  it.^ 

Upon  the  principle  of  preserving  property  pending  litigation,  a 
party  to  an  administration  suit,  who  has  been  found  to  be  a  debtor 
to  the  estate,  and  is  in  insolvent  circumstances,  will  be  ordered  to 
pay  the  amount  of  the  debt  immediately,  into  Court :  if  the  debtor 
is  a  stranger  to  the  suit,  the  usual  course  is  to  direct  an  inquiry  as 
to  what  should  be  done.'' 

Although  the  Court  will  order  trust  money,  admitted  to  be  in 
the  hands  of  a  party,  to  be  paid  in,  on  interlocutory  application,  it 
will  not  order  interest  upon  such  money  to  be  so  paid.^  The  only 
case  in  which  the  Court  appears  to  have  acted  in  opposition  to 
this  rule  is  that  of  Freeman  v.  Fairlie ;  ®  but  that  was  under 
peculiar  circumstances :  the  defendant  having,  by  his  answer, 
admitted  that  he  had  made  interest  to  a  largrer  amount  than  the 
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Not  when 
partner  in- 
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Secus,  where 
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been  mala 
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a  debtor. 


Interest  not, 
in  general, 
ordered  to  be 
paid  in. 


1  16  Vin.  Abr.  Partners  (E),  5;  Melio- 
rucchi  V.  Royal  Exchange  Assurance  Com- 
pany, 1  Eq.  Ca.  Abr.  8,  pi.  8. 

2  Gold  V.  Canham,  2  Swanst.  325,  note; 
1  Ch.  Ca.  311. 

8  Foster  v.  Donald,  IJ.  &  W.  252. 

4  Jb.  252;  but  see  Toulmin  v.  Cop- 
land, 3  Y.  &  C.  Ex.  643,  where,  although 
payment  in  was  directed,  leave  was  given 
the  defendant  to  apply  for  repayment,  out 
of  a  fund  previously  paid  in,  of  any  sums 


which  he  might  pay  in  discharge  of  the 
partnership  debts. 

5  Per  Lord  Eldon,  in  Foster  v.  Donald, 
ubi  sup. 

6  Collyer  on  Partnership,  202;  and  see 
Lindley,  817 ;  Ricliardson  v.  Bank  of  Eng- 
land, 4  M.  &  C.  165,  171;  2  Jur.  911;  but 
see  Domville  v.  Solly,  2  Kuss.  372. 

T  Walker  v.  Simpson,  1  Jur.  N.  S.  675; 
not  reported  on  this  point,  1  K.  &  J.  713. 

8  Wood  V.  Downes,  1  V.  &  B.  50. 

9  3  Mer.  29,  44. 
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Rule  appli- 
cable to  stock, 
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bills,  and  spe- 
cific chattels. 


Effect  of  pay- 
ment. 


Where  fund 
belongs  to 
■ward  of 
Court. 


sum  he  was  ordered  to  pay  in ;  and  Lord  Eldon  said,  he  was  very 
unwilUng  to  carry  the  practice  further  than  it  had  been  carried. 

The  same  principles  which  apply  to  trust  moneys,  and  will  in- 
duce the  Court  to  order  them  to  be  paid  into  the  Bank,  to  the 
credit  of  the  cause,  will  be  acted  upon  in  the  case  of  trust  stock, 
or  trust  money  invested  in  exchequer  bills :  which  the  Court  will 
order  the  party  holding  to  transfer  into  the  name  of  the  Account- 
ant-General,  in  trust  in  the  cause,  or  deposit  in  the  Bank  to  the 
credit  of  the  cause.  The  Court  will  also,  wherever  it  may  be 
necessary  for  their  protection,  order  specific  chattels  to  be  deposited 
in  the  Bank  with  the  privity  of  the  Accountant-General. 

A  trustee  or  executor  does  not,  by  payment  of  the  trust  fund 
into  Court,  discharge  himself  of  his  office;  ^  nor  does  a  payment  of 
money  into  Court,  upon  an  interlocutory  application,  alter  the 
rights  of  the  parties  interested  in  the  fund.^  Therefore,  if  an  ex- 
ecutor or  administrator  pays  into  Court  money  which  he  has 
received  from  the  estate  of  the  deceased,  his  right  to  retain  a  debt 
due  to  him  from  the  deceased  is  not  prejudiced;^  and  where  the 
■  fund  in  Court  is  insufficient  to  discharge  the  administrator's  debt, 
his  right  of  retainer  will  prevail  against  the  plaintiff's  right  to  have 
the  costs  of  the  suit  satisfied.* 

It  has  been  said,  that  funds  belonging  to  wards  of  Court  cannot 
be  transferred  into  the  name  of  the  Accountant-General  to  tae 
credit  of  the  cause,  until  the  accounts  have  been  taken,  and  the 
certificate  made ;  this,  however,  must  be  understood  as  meaning 
merely,  not  that  such  a  transfer  cannot  be  made,  but  that  it  will 
not  operate  as  a  discharge  to  the  trustees  until  they  have  passed 
their  accounts.^ 


1  Thompson  v.  Tompkins,  2  Dr.  & 
Sm.  8. 

2  Noble  V.  Stow,  29  Beav.  409.  The 
only  instance  in  which  the  piij-ment  into 
Court  will  affect  the  right  of  the  parties 
is,  where  money  due  to  a  wife  is  paid  into 
Court,  in  a  suit  to  which  the  husband  and 
wife  are  parties;  which  will  have  the  effect 
of  depriving  the  wife  of  her  right  bj'  sur- 
vivorship, unless  the  payment  be  into 
the  joint  names  of  the  hu^bund  and  wife. 
See  Liiprimiiudave  v.  Teissier,  12  Beav. 
906;  and  ante,  pp.  115,  116. 

3  Langton  v.  Higgs,  5  Sim.  228;  and  see 
Hull  tJ.  Macdoniild,  14  Sim.  1;  Tipping  «. 


Power,  1  Hare,  405,   411;    Middleton  v. 
Poole,  2  Coll.  246. 

4  Chissum  v.  Dewes,  5  Russ.  29;  ante, 
p.  1425.  Where  tlie  amount  of  the  Mas- 
ter's report  against  a  defendant  is  ordered, 
for  security,  to  be  brought  into  Court,  and 
invested  in  stock,  pending  exceptions  by 
the  plaintiff,  £iny  gain  or  loss,  which  may 
ultimafely  accrue  on  the  sale  of  the  stock, 
is  to  be  received  or  borne  by  the  defend- 
ant. Clarkson  v.  Depeyster,  1  Hojik  505. 
The  payment  into  C<Hirt  is  a  collateral 
security^  and  is  not  to  be  taken  as  a  pay- 
ment to  the  |)laintiff.     Ibid. 

5  Bencraft  v.  Rich,  1  Bro.  C.  C.  56;  see 
ib.  e<\.  Belt.  n.  (I). 
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Section  II.  —  How  applied  for. 

When  it  is  said,  that  where  a  Court  of  Equity  traces  out  trust 
money  in  the  hands  of  a  person  who  has  not  prima  facie  a  right 
to  hold  it,  that  money  must  be  brought  into  Court,^  the  dictum 
must  be  understood  as  implying  that  the  person  applying  to  have 
it  brought  in  must  have  an  interest  in  its  protection.  The  general 
rule  may  be  stated  thus:  that  the  plaintiffs  must  be  solely  en- 
titled to  the  fund,  or  have  acquired  in  the  whole  fund  such  an 
intei-est,  together  with  others,  as  entitles  them,  on  their  own 
behalf  and  the  behalf  of  those  others,  to  have  the  funds  secured 
in  Court.^ 

It  seems,  however,  that  where  the  plaintiff  is  merely  entitled  to 
a  portion  of  a  fund,  which  portion  is  clear,  he  will  only  be  per- 
mitted to  have  the  portion,  to  which  he  is  entitled,  secured  :  there- 
fore, where  a  widow,  as  administratrix  of  her  husband,  was  called 
upon  to  transfer  into  Court  a  sum  of  Bank  Annuities  which  formed 
part  of  the  personal  estate  of  her  husband,  whose  debts  had  all 
been  paid,  the  Coui't  of  Exchequer  thought  that,  as  she  was  clearly 
entitled  to  a  third  of  the  personalty,  they  could  not  keep  her  out 
of  the  possession  of  that  part ;  and  accordingly  granted  the  appli- 
cation only  as  to  tAvo-thirds  of  the  Bank  Annuities.^  If  the  ap- 
plicant has  a  clear  interest  in  one  part,  and  a  contingent  interest 
in  the  remainder  of  the  fund,  the  whole  will  be  ordered  to  be  paid 
into  Court.*  If  the  interest  is  not  clear,  the  fund  will  not  in  general 
be  ordered  to  be  paid  in.*  If  the  interest  is  contingent,  the  fund 
may  be  ordered  to  be  paid  in  ;  but  then,  there  must  be  some 
reason  shown  for  the  interference  of  the  Court.^ 

Applications  for  payment  of  money  or  transfer  of  stock  into 
Court  before  decree  are  usually  made  by  summons :  which  must  be 
served  on  the  party  required  to  make  the  payment  or  ti'ansfer.  If 
opposed,  the  summons  is  frequently  adjourned  for  hearing  in  Court.^ 
Applications  of  this  nature  are  most  commonly  made  upon  admis- 
sions contained  in  the  answer ;  but  they  may  be  made  upon  an 
admission  contained  in  an  affidavit,  or  in  any  other  proceeding  in 
the  suit.^  At  a  hearing  of  a  cause,  an  application  may  be  made  for 
the  payment  of  a  fund  into  Court  without  previously-giving  notice.^ 

To  support  an  application  for  the  payment  of  money  into  Court 


Nature  of  in- 
terest enti- 
tling party  to 
apply. 


General  rule. 


Where  plain- 
tiff is  only  en- 
titled to  an 
ascertained 
portion. 


Application 
before  decree : 
how  made. 


Evidence  in 
support. 


1  Ante.,  p.  1774. 

2  Freeman  v.  Fairlie,  3  Mer.  29;  Wil- 
ton V.  Hill,  2  De  G.,  M.  &  G   807,  809. 

3  Rogers  v.  Rugnrs,  1  Anst.  174. 

*  Hartlett  v.  Bartlett,  4  Hare,  631. 
6  St.  Victor  V.  Drfvereux,  13  Sim.  641; 
Score  V.  Ford,  7  Beav.  333,  336. 
6  Ross  V.  Ross,  12  Beav.  89;  and  see 

VOL.  II. 


Bartlett  v.  Hartlett,  uhi  svp. ;  Marrvatt  v. 
Marv<itt,  2  W.  R.  676,  V.  C.  K.;  Robert- 
son y.  Scott,  1  W.  N.  114,  V.  C.  S. 

7  SeeSeron,  47.     For  form  of  summons, 
see  Vol.  III. 

8  Seton,  62. 

9  Isaacs  V.  Weatherhouse,  10  Hare  Ap. 
30. 
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where  title 
denied. 


Actual 
amouut  may 
be  shown  by 
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upon  the  answer,  there  must  be  an  admission  in  the  answer  of  the 
plaintiff's  title  as  stated  in  the  bill ;  and  not  merely  an  admission 
with  reference  to  the  case  made  by  the  answer.^  An  absolute  ad- 
mission of  title  is  not  required ;  merely  such  a  probability  of  title 
as  the  Court  can  safely  act  on ;  ^  but  if  the  defendant  by  his  an- 
swer merely  says  he  does  not  know  and  cannot  set  forth,  as  to  his 
beUef  or  otherwise,  whether  the  plaintiff  sustains  the  character  he 
assumes,  an  order  will  not  be  raade.^ 

The  plaintiff  will  not  be  allowed  to  make  use  of  affidavits  to  sup- 
ply any  defect  in  the  answer :  the  rule  of  the  Court  being,  that  the 
order  shall  be  made  upon  the  defendant's  admissions  alone.''  This 
rule,  however,  must  be  understood  as  applying  to  proof  of  the  plain- 
tiff's title  :  for  it  has  frequently  been  decided  that  though  the 
Court  will  not,  upon  an  application  of  this  sort,  allow  affidavits  to 
be  read  in  support  of  the  plaintiff's  title,  it  will  receive  affidavits  to 
verify  collateral  facts.  Thus,  upon  a  motion  that  a  purchaser  may 
pay  his  purchase-money  into  Court,  it  will  allow  affidavits  to  be 
read  to  prove  that  he  has  exercised  acts  of  ownership.^ 

As  the  Court  will  not  order  money  into  Court  where  there  is  no 
admission  of  the  plaintiff's  right,  still  less  will  it  do  so  where  it  is 
denied  by  the  answer :  therefore,  if  a  bill  is  filed,  stating  a  settled 
account,  and  by  the  answer  it  is  denied  that  the  account  is  just, 
the  plaintiff  cannot  move  that  the  defendant  may  pay  into  Court 
the  money  on  the  account  so  admitted :  as  he  might,  if  the  account 
were  admitted  to  be  correct.^ 

It  must  also  be  admitted,  that  there  is  a  balance  actually  in  the 
hands  of  the  defendant.'^  It  is  not,  however,  necessary,  that  the 
actual  amount  of  the  balance  should  be  stated.  If  the  admission  is 
contained  in  a  schedule  not  cast  up,  the  sums  may  be  cast  up ;  and, 
on  affidavit  of  the  amount  of  what  appears  to  be  due,  the  order  will 
be  made  ;  ^  but  as,  in  such  cases,  the  admission  only  is  relied  upon, 
no  affidavit  can  be  used  in  support  of  the  application,  except  that  of 
a  calculator  or  accountant  who  examines  the  schedule,  and  swears 
to  the  amount  in  the  hands  of  the  executor  appearing  therefrom.^ 


1  Proudfoot  V.  Hume,  4  Beav.  476;  see 
also  Boschetii  v.  Power,  8  Beav.  98;  8 
Jur.  lObS;  Rothwell  v.  Eothwell,  2  S.  & 
S.  217. 

2  M'Hardy  v.  Hitchcock,  11  Beav.  73, 
77;  'Whitmore  v.  Turquand,  1  J.  &  H. 
296. 

3  Dubless  t'.  Flint,  4  M.  &  C.  502;  and 
see  Fairer  v.  Hutchinson,  3  Y.  &  C.  Ex. 
706;  Edwards  v.  Edwards,  10  Hare  Ap.  63. 

4  Black  V  Creightoti,  2  JIoll.  554;  St. 
Victor  V.  Devereux,  13  Sim.  641 ;  Boschetti 
V.  Power,  ubi  sjip. 

6  Bradsbaw  v.  Bradshaw,  2  Mer.  492; 
Crutchley  v.  Jerningham,  ib  502;  see  ante, 
pp.  1774,"  1775. 


6  V.  Bailey,  30  Julv,  1805,  2  Mad. 

Ch.  Pr.  p.  400,  2d  ed. ;  p.  "523,  3d  ed. :  sf-e 
also  Richardson  v.  Bank  of  Knglan<i,  4  M. 
&  C.  165,  177;  but  see  Domviile  r.  S^Wy, 
2  Russ.  372,  where,  although  the  plain - 
tifi-s  tiile  was  denied,  he  wns  able  to  show 
from  the  case  stated  in  the  answer  that  he 
had  an  interest. 

7  With  respect  to  what  will  be  consid- 
ered as  money  in  the  hands  of  a  defend- 
ant, see  ante,  pp.  1772,  1773. 

8  Mills  t;.  Hanson,  8  Yes.  68;  Quarrell 
V.  Beckford,  14  Yes.  177.  For  Ibrm  of 
affidavit,  see  Yol.  HI. 

9  Black  V.  Creighton,  2  Moll.  554;  Bos- 
chetti V.  Power,  8  Beav.  98;  8  Jur.  1085; 
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As  the  application  must  be  founded  on  an  admission,  it  is  neces- 
sary, where  the  application  is  founded  upon  an  account  appearing 
in  a  book,  that  the  book  must  have  been  referred  to  in  such  a  way 
as  to  make  it  part  of  the  admission ;  and  where  the  defendant  has 
referred  to  several  books,  it  will  not  be  sufficient  to  make  the 
application  upon  the  casting  up  of  some  of  the  books  ;  it  must  be 
the  result  of  all  the  books.^ 

The  indulgence  which  is  allowed  to  a  plaintiff  of  verifying  the 
amount  of  the  balance  admitted  will,  in  certain  cases,  be  extended 
to  the  defendant.  Thus,  where  an  executor  admits,  in  his  answer, 
that  he  has  received  a  specific  sura  belonging  to  the  testator's 
estate,  but  adds  that  he  has  made  payments  on  account  of  the 
estate,  the  amount  of  which  he  does  not  specify,  the  Court  Avill 
allow  him  to  verify  the  amount  of  his  payments  by  affidavit,  and 
then  will  order  him  to  pay  the  balance  into  Court.'^ 

It  may  be  noticed  in  this  place,  that  in  a  case  before  Sir  A,  Hart 
L.  C,  in  Ireland,  the  question  arose  whether  the  executor  was 
entitled  to  retain  enough  to  answer  the  probable  accruing  expenses 
of  suits  ;  and  his  Lordship  upon  that  occasion  observed,  that  Sir 
John  Leach  had  always  held  the  opinion  that  the  executor  should 
bring  in  all ;  but  that  when  he  (Sir  A.  Hart)  was  Vice-Chancellor, 
he  had  acted  on  a  different  principle ;  and  that  he  thought  the 
Court  had  no  right  to  cramp  any  executor  wlio  was  engaged  in 
suits,  by  leaving  him  to  carry  on  those  suits  with  his  own  funds, 
and  that  Lord  Eldon  had  sustained  his  views  in  that  respect.  "  I 
do  not  mean,"  his  Lordship  continues,  "  merely  costs  already  in- 
curred :  there  never  could  be  any  doubt  about  them  ;  but  probable 
growing  costs.  I  know  it  is  said,  the  executor  can  come  to  the 
Court  for  money  to  be  advanced  to  him  as  he  wants  it ;  but  I  do 
not  think  he  is  to  be  compelled  to  do  that."  ^  The  opinion  of  Sir 
Anthony  Hart,  however,  in  the  case  referred  to,  appears  to  be  at 
variance  with  that  of  Lord  Thurlow  in  Tare  v.  Harrison.* 

Money  or  stock  may  be  ordered  to  be  paid  or  transferred  into 
Court,  after  decree,  on  an  application  by  summons  :  to  be  served 
on  the  party  to  make  the  payment  or  transfer.  The  application 
cannot  then,  however,  be  made  upon  admissions  contained  in  the 
answer;^  but  must  be  founded  upon  admissions  contained  in  the  ac- 
counts brought  into  Chambers,^  or  upon  the  Chief  Clerk's  certificate.'' 


Ch.  XL.  §  2. 


Defendant 
allowed  to 
discharge 
himself  by 
affidavit. 


Whether 
executor  may 
retain  money 
to  answer 
accruing  ex- 
penses of 
suits. 


Application 
after  decree 
how  made. 


see  also  Richardson  v.  Bank  of  England, 
4  M.  &  C  165,  177,  in  which  the  principles 
upon  which  nmney  is  ordered  into  Court 
upon  a  defendant's  admission  are  very  fully 
reviewed. 

1  Mills   V.   Hanson,   ubi  svp  ;    Roe    v. 
Gudgeon,  G.  Coop.  304. 

2  Anon.,  4  Sim.  359. 

8  Betiigh  V.  Concannon,  2  Moll.  659. 


*  2  Cox,  377;  ante,  p.  1771. 

5  Wright  V.  Lukes,  13  Beav.  107;  Binns 
V.  Pair,  7  Hare,  288;  Burn  v.  Bowes,  6  L. 
J.  Ch.  275,  M.  R. 

6  Hatch  V.  ,  19  Ves.  116;  and  see 

Wood  V.   Downes,  1  V.  &  B.  49 ;  Fox  v. 
Mackreth,  1  Ves.  J.  69. 

1  Gordon  v.  Rothiey,  3  Ves.  572;  Creak 
V.  Capeil,  6  Mad.  114. 


1782 


PAYMENTS    AND    TRANSFERS    INTO    COURT. 


Ch.  XL.  §  2. 


Where 
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In  the  case 
of  a  pur- 
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Practice  of 
the  Account- 
.-ant-General's 
office: 

Relation  of 
the  Bank  of 
England  to 
the  Court. 


The  rules  which  govern  applications  of  this  nature,  at  this  stage 
of  the  cause,  are  the  same  as  those  which  govern  applications  upon 
admissions  in  the  answer :  with  the  exception,  however,  that  the 
pai'ty  applying  need  not  be  the  plaintiff  in  the  cause.  Indeed,  if 
the  plaintiff  be  the  accounting  party,  the  api)lication  may  be  made 
against  him.  It  is  also  unnecessary  to  show  the  title  of  the  party 
to  make  the  application,  if  such  title  appear  fi-om  the  decree  or 
other  proceedings  in  the  cause. 

Where  the  application  is  made  upon  the  Chief  Clerk's  certifi- 
cate, the  accounting  party  will  not  be  ordered  to  pay  the  fund 
into  Court  until  the  expiration  of  the  period  within  which  an 
application  to  discharge  or  vary  the  certificate  may  be  made.^ 
Upon  the  hearing  of  an  apjilication  to  discharge  or  vary  the  Chief 
Clerk's  certificate,  it  is  competent  for  the  Court,  although  it  accedes 
to  the  application,  and  directs  the  certificate  to  be  reviewed,  to 
order  the  accounting  party  to  jDay  a  sum  of  money  into  Court, 
without  a  special  application  for  that  purpose.  The  Court  will 
not  do  so,  however,  unless  it  is  satisfied  that  the  probable  result 
of  the  direction  to  review  the  certificate  will  be  the  finding  such 
a  sum  due  from  the  party .^ 

The  cases  in  which  the  Court  would,  under  the  former  practice, 
order  money  into  Court  before  answer  were  very  rare.  In 
Jervl^  V.  White^^  Lord  Eldon  made  such  an  order  upon  the  ground 
of  fraud ;  and  in  doing  so  stated,  that  he  fastened  upon  the  affi- 
davit of  the  defendant  in  answer  to  that  filed  by  the  plaintiff,  as 
Lord  Kenyon  had  done  in  Vann  y .  Barnett ;  ^  where,  though  it 
was  held  that  in  general,  in  such  cases,  the  Court  would  not  act 
effectively  between  the  parties  till  the  answer  comes  in,  yet,  if  the 
defendant  answers  the  afiidavit,  the  Court  would  look  at  the  afii- 
davit  as  if  it  were  the  answer. 

The  Court  has  also,  as  has  been  already  stated,  ordered  the 
purchaser  of  an  estate  to  pay  his  purchase-money  into  Court, 
before  the  answer  has  been  put  in.^ 

The  Governor  and  Company  of  the  Bank  of  England  have  the 
general  custody  of  the  property  of  the  suitors,  as  the  bankers  of 
the  Court  of  Chancery.  This  property  consists  of  cash,  stocks. 
Exchequer  bills,  shares  in  public  companies,  and  other  securities, 
and  specific  articles  deposited.^  The  suitors'  cash  in  the  Bank 
forms  one  common  and  general  fund  of  cash  for  the  Accountant- 
General  to  draw  upon.     The  various  amounts  belonging  to  the 


1  Douthwaite  v.  Spensley,  18  Beav.  74; 
see  Gordon  v.  Rothley,  and  Creak  v.  Capell, 
vhi  Slip.,  tor  the  former  practice. 

2  Brown  v.  De  Taster,  4  Kuss.  126. 

3  6  Ves.  738;  IJichardson  v.  Bank  of 
England,  4  M.  &  C.  165 ;  Dubless  v.  Flint, 
ib.  502. 


*  2  Bro.  C.  C.  158. 

5  Ante,  p.  1774. 

6  For  the  Bank  statement  of  such  prop- 
erty for  tlie  year  1863,  see  Rep.  Chan. 
Funds  Com.  xxx. 
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suitors,  of  each  of  the   different  stocks,  stand  in  one  sum  in  tlie  Oh.  XL.  §  2. 
name  of  the  Accountant-General,  in  trust  to  attend  the  orders  of  "        ^ 
the  Court ;  and  the  payment  of  his  drafts,  and  the  various  deal- 
ings with  the  stocks  and  securities  standing  in  his  name,  form  part 
of  the  general  business  of  the  Bank.^ 

The  operations  which  are  performed  through  the  medium  of  the  Operations 
Accountant-General's  department,  and  recorded  in  the  books  of  ^''^  °"^^ 
the  office,  consist  of:  (1.)  Paying  money  into  Court  ;^  (2.)  Trans- 
ferring stock  into  Court,  and  depositing  in  Court  Exchequer  bills 
and  bonds,  and  other  effects  of  suitors ;  ^  (3.)  Carrying  over  from 
one  account  to  another ;  *  (4.)  Purchasing  stock  and  securities ;  ^ 
(5.)  Selling  stock  and  securities  ;  ^  (6.)  Transferring  stock  and 
delivering  securities  out  of  Court ;  "^  (7.)  Paying  principal  money 
out  of  Court ;  ^  and  (S.)  Paying  out  interest  money  and  dividends 
on  stock  and  securities  in  Court.^ 

In  regard  to  these  operations,  it  is  the  business  of  the  Account-  ^^^^  p^^. 
ant-General  to  issue,  at  the  request  of  the  persons  concerned,  and  formed. 
in  obedience  to  the  orders  of  the  Court,  or,  in  some  cases,  in  pur- 
suance of  an  Act  of  Parliament,  such  directions  and  drafts  as  may 
enable  the  Bank  to  receive  or  deal  with  the  moneys  and  effects  of 
the  suitors,  in  accordance  with  the  Act  or  order.  The  solicitor 
for  the  parties  interested  takes  the  original  order,  or  an  office 
copy  of  it^''  (with  other  necessary  documents,^^  if  the  order  is  not 
complete  in  itself),  to  the  Accountant-General's  office,  and  bespeaks 
the  operation  which  he  desires  to  have  effected.  The  Accountant- 
General  thereupon  acts  only  upon  that  part  of  the  order  to  which 
his  attention  is  called  by  the  solicitor :  although  he  has  necessarily 
to  consider  the  whole  scope  of  the  order.^^  After  the  particular 
purpose  for  which  the  order" was  brought  in  is  answered,  the  order 
itself  is  placed  in  a  pigeon-hole  in  the  oflSce,  and  may  be  removed 
by  the  solicitor. 

Every  order  dealing  with  funds  in  Court  must  describe  them  as  Description 
standing  to  the  credit  of  the  account,  exactly  as  it  is  entitled  in   *'^^""^^g^^ 

in^  tliere™ 

1  Rep.  Chan.  Funds  Com.  xvii.,  xviii.;        not  be  found;  nor  will  he  act  upon  the    yffiii, 
Ord.  I.  14, 15.  minutes  of  an  order,  except  under  very 

2  Post,  p.  1786.  special  circumstnnces. 

3  lb.  p.  1789.  11  Such  as,  a  Taxing  Master's  or  Chief 

4  Jb.  p.  1796.  Cleric's  certificatP,  or  an  affidavit  of  ap- 

5  Jb.  p.  1789.  portionment,  or  oF  computation  of  interest, 

6  Jb.  p.  1810.  or  of  a  party  being  alive. 

7  Jb.  p.  1812.  12  Thus,  in  prepi\ring  a  direction  to  pay 

8  Jb.  p.  1805.  in  purcliase-money,  the  Accoiintant-Gen- 

9  Jb.  p.  1806.  eral    will   not,  as   of  course,   take  official 
10  The  Accountant-General  will  act  either       cognizance  of  a  direction  in  the  order  that 

on  the  original,  or  a  Registrar's  co'py  {ante,  the  money  when  paid  in  is  not  to  be  dealt 

p.  1017),  of  a  decree  or  order;  but  not  upon  with  witliout  notice  to  the  purcliaser;  but 

a  Report  office  copy  thereof  (rtjtfe,  p.  lols),  the  order,  or  an  office  copy  of  it,  must,  in 

where  he  has  begun  to  act  upon  the  order  such  case,  be  left  with  him  for  the  express 

or  a  Registrar's  office  copy,  unless  an  affi-  and  avowed  purpose  of  being  registered  as 

davit  is  produced  to  him  that  the  original  a  Stop  Order;  see  ante;  p.  1696. 
or  Registrar's  office  copy  is  lost,  and  can- 
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the  Accountant-General's  books ;  ^  and  where  any  sums  of  money, 
or  any  securities  or  other  effects,  are  directed  to  be  paid  into  or 
deposited  in  the  Bank,  with  the  privity  of  the  Accountant-Gen- 
eral,  or  to  be  paid  out,  or  invested  in  the  purchase  of  stocks,  funds, 
or  securities :  or  where  any  stocks,  funds,  or  shares  are  directed  to 
be  transferred  into  the  name  and  with  the  privity  of  the  Account- 
ant-General,  or  to  be  transferred  out  of  Court,  earned  over,  or 
delivered  out :  such  sums  of  money,  amount  of  stocks,  funds, 
shares,  or  securities,  or  particulars  of  effects,  must  be  ascertained 
by  the  Registrar,  and  specified  in  the  decree  or  order,  in  words 
written  at  length  :  except  in  the  case  of  residues  or  shares  of 
residues  of  money  or  securities  remaining  after  a  portion  directed 
to  be  applied  for  pailicular  purposes,  the  amount  of  which  cannot 
be  ascertained  at  the  time  of  making  the  decree  or  order :  in  which 
cases,  the  amount  may  be  verified  by  affidavit,  mthout  any  direc- 
tion for  that  purpose  in  the  decree  or  order,  unless  such  residues 
or  shares  have  been  certified  by  the  Taxing  Master :  who  may 
certify  the  same  without  a  direction  for  that  purpose.^ 

Where,  also,  a  residue  of  cash,  stocks,  funds,  shares,  or  securities, 
is  directed  by  any  decree  or  order  to  be  operated  upon  by  the 
Accountant-General,  the  exact  amount  of  such  residue,  where  the 
same  can  be  done,  is  (required  by  the  Registrar)  to  be  verified  by 
affidavit,  to  be  produced  to  the  Registrar,  and  is  to  be  expressed 
in  the  decree  or  order  in  words  at  length :  so  that  the  amount  of 
such  residue  may  appear  on  the  face  of  the  decree  or  order.^ 

All  persons,  whether  representatives  or  others,  by  or  to  whom 
any  payment  or  deposit  in  or  transfer  into  Court,  or  any  payment, 
delivery,  or  transfer  out,  is  directed  to  be  made,  are  (except  in  the 
case  of  bodies  corporate,  companies,  or  societies)  to  be  described 
by  name  in  the  decree  or  order,  and  not  merely  as  plaintiffs, 
petitioners,  or  the  like :  unless  such  payments,  transfers,  or  deliv- 
eries, are  directed  to  be  made  to  or  by  representatives,  and  no 
probate  or  letters  of  administration  have  been  taken  out  at  the 
time  of  making  the  decree  or  order ;  and  the  Christian  names  and 


1  The  Chancery  Funds  Commissioners, 
in  their  report,  pp.  Hi.,  liii.,  recommend 
that:  (1.)  Every  decree  or  order  directing 
the  payment  or  transfer  in,  or  carrying 
over,  of  any  funds  should  have  inserted 
in  the  body  thereof  the  exact  title  of  the 
fund,  as  the  same  is  to  be  raised  in  the 
Accountant-General's  bonks,  stnd  not  de- 
scribe the  fund  b}'  reference  to  the  title  of 
the  decree  or  order.  (2  )  Ever}'  decree  or 
Older  dealing  with  a  fu;cd  in  Court  should 
have  in-e:  ted  in  the  bodv  thereof  the  title 
of  the  fund  from  the  Aci-ounlant-General's 
voluntarj'-  certificate,  and  not  describe  the 
same  b}'  reference  to  the  title  of  the  order. 
(3.)  In  every  decree  or  order  dealing  with 


a  fund  in  Courtcontaining  the  expressions 
"  out  of  any  other  cash,"  and  "  out  of  any 
other  Bank  Annuities."  the  source  from 
which  the  other  funds  are  expected  to 
come  shijuld  be  stated.  (4.)  In  every  de- 
cree or  order  directing  the  computation  of 
interest,  the  day  up  to  which  such  mterest 
is  to  be  computed  should  be  named.  It  is 
understood  that  these  recommendations 
are  now  generally  acted  upon  hy  the 
Registrars,  in  drawing  up  decrees  and 
orders. 

2  Ord.   XXIII.    .3;    ante,  p.  1005.     For 
forms,  see  Seton,  58  ti  seq. 

3  Ord.    XXIII.  4;    ante,    p.  1005.     For 
forms,  see  Seton,  71,  72. 
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surnames  or  titles  of  honor  of  all  such  persons,  and  the  titles  of 
all  such  bodies  corporate,  companies,  and  societies  are  to  be 
written  at  length,  and  without  abbreviations,  in  the  decree  or 
order.^ 

In  all  decrees  or  orders  directing  the  payment  of  interest,  divi- 
dends, annuities,  or  other  periodical  payments,  the  time  when  the 
first  of  such  payments,  and  when  all  subsequent  periodical  pay- 
ments, are  to  be  made,  is  to  be  expressed  in  words  at  length.^ 

Every  draft,  direction,  or  certificate,  issued  by  the  Accountant- 
General,  contains  either  the  whole  title  of  the  account  to  which  it 
relates,  or  such  an  abbreviation  of  the  title  as  can  only  belong  to 
that  particular  account,  in  order  that  the  Bank  may  enter  the 
transaction  properly  in  their  books,  and  so  that  the  balance  of 
stock  and  cash  on  the  various  accounts  in  the  books  of  the  Chan- 
cery office  at  the  Bank  may  coiTcspond  with  those  of  the 
Accountant-General.* 

Upon  the  completion  of  every  operation  by  the  Accountant- 
General,  except  that  of  paying  money  out  of  Court,  the  Accountant- 
General  files,  at  the  Report  office,  a  certificate  of  such  operation ; 
and  office  copies  of  these  certificates  may  be  obtained  from  that 
office,*  at  the  expiration  of  two  clear  days.^ 

At  the  request  of  the  solicitor  for  a  person  interested,  the 
Accountant-General  issues  a  voluntary  certificate,  to  inform  the 
Court  of  the  state  of  any  account  in  his  books.  The  certificate  is 
bespoken  by  the  solicitor,  and  is  made  out  on  the  second  day 
after  bespeaking  it :  to  give  time  for  posting  in  the  office  ledger 
the  various  transactions  of  the  day  on  which  the  certificate  is 
bespoken.  These  certificates  are  signed  by  the  Accountant-Gen- 
eral's Chief  Clerk.« 

Negative  certificates  of  the  Accountant-General  are  sometimes 
wanted  to  prove  that  particular  sums  of  stock  or  cash  have  not 
been  transferred  or  paid  into  Court,  within  the  time  limited  by 
the  order  directing  the  same.  To  obtain  such  a  certificate,  the 
order  and  such  other  papers  as  would  be  required  on  bespeaking  a 
direction  for  the  transfer  or  payment  in  must  be  left  with  the 
divisional  clerk  at  the  Accountant-General's  office.     The  account 


Ch.  XL.  §  2. 


Times  for 
making  peri- 
odical pay- 
ments to  be 
expressed. 

Title  of 
account. 


Certificates 
of  completion 
of  operations. 


Voluntarj'- 
certificates. 


Negative 
certificates. 


1  Ord.  XXIII.  5;  ante,  p  1006.  For 
forms,  see  Seton,  67,  68. 

2  Ord.  XXm.  6;  ante,  p.  1006.  For 
form,  see  Seton,  205,  No.  13. 

3  Rep.  Chan.  Funds  Com.  xvii.  For 
the  mode  of  entitling  accounts,  see  Seton, 
63;  Re  Jervoise,  12  Beav.  209;  Re  T ill- 
stone,  9  Hare  Ap.  59;  and  see  Salrann  v. 
Anderson,  9  Beav.  445;  Handley  v.  Met- 
calfe, ib.  495;  Laprimaudave  v.  Teissier,  12 
Bertv.  206;  13  .Jur.  1040;" Noble  f.  Stow, 
29  Beav.  409.  For  a  collection  of  forms 
of  he:idings,  see  12  Beav.  210,  n. 


*  The  charge  of  Ad.  per  folio ;  Regul.  to 
Ord.  Sched.  4. 

5  Rep.  Chan.  Funds  Com.  xviii.  By 
Ord.  12  Feb.,  1863,  the  duty  of  signing 
certificate^  of  funds  in  Court,  and  of 
transactions  recorded  in  the  Accountant- 
Gi'nerals  books,  is  to  be  performed  by  the 
Accountiiiit-General's  Chief  Clerk. 

6  Ord.  12  Feb.,  1863;  Rep.  Chan.  Funds 
Com.  xviii ,  xxvi.  For  tiie  form  "f  a 
voluntary  certificate,  see  ib.  Ap.  42  (J). 
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Ch.  XL.  §  2.  is  then  examined  there ;  and  if  the  time  for  doing  the  act  has 
expired  without  its  being  done,  a  certificate  to  that  effect  is  made 
out,  and  signed  by  the  Accountant-General.  Great  care  is  re- 
quired in  preparing  these  certificates,  as  they  are  taken  to  be  evi- 
dence of  the  fact  which  they  certify,  and  are  used  by  the  proper 
officer  of  the  Court  as  the  foundation  upon  which  to  issue  process 
of  attachment.-^ 

Transcripts  of  accounts  are  frequently  required  for  the  informa- 
tion of  the  solicitors  and  the  Judges'  Chief  Clerks.  Every  suitor 
in  each  cause  or  matter  is  entitled  to  have  furnished  to  him,  in  a 
transcript  book,  a  copy  of  the  account  in  the  books  of  the  office 
relating  to  the  funds  in  such  cause  or  matter.  The  transcripts  are 
taken  principally  from  the  office  ledger,  with  such  references  to 
the  journals  as  may  be  necessai*y  to  give  a  clear  account  of  the 
various  receipts  and  payments,  and  other  transactions  which  have 
taken  place  with  regard  to  the  fund  on  the  jxarticular  account  to 
which  the  transcript  relates,  during  the  time  it  has  been  in  Court. 
Searches  will  also  be  made,  to  supply  solicitors  with  information 
upon  subjects  which  the  books  in  current  use  in  the  office  do  not 
enable  the  clerks  to  give.'^ 

No  money  can  be  paid  into  Court  to  the  credit  of  any  cause  or 
matter,  with  a  few  exceptions,  without  an  order  for  that  purpose : 
which  either  directs  or  permits  the  payment  to  be  made.^  Where 
it  will  be  necessary  to  make  future  payments  into  Court,  the  order 
may  be  made  prospective,  so  as  to  avoid  the  necessity  of  obtaining 
a  new  order  on  the  occasion  of  every  future  payment.*  The  order 
having  been  obtained,^  the  solicitor  takes  it  to  the  Accountant- 
General's  office,  and  bespeaks  a  direction,  addressed  to  the  Bank, 
to  receive  the  money  mentioned  in  the  order.®  This  direction  is 
thereupon  prepared  and  signed  by  the  Accountant-General,  and 
laid  by  to  await  the  solicitor's  application  for  it.''     It  is  usually 


Searches. 


Mode  of  pay 
ing  money 
into  Court. 


1  Rep.  Chan.  Funds  Com.  xxvi. 

2  Rep.  Chan.  Funds  Com.  xxvi.  The 
following  are  the  only  fees  collected  in 
tlie  office  of  the  Accountnnt-General,  by 
Chancery  fee-fund  stamps:  For  preparing 
power  of  attorney  with  affidavit,  exclusive 
of  stamp  of  duty,  3s. ;  for  every  application 
for  a  search,  5s. ;  and  for  transcript  of 
accounts,  each  opening  consisting  of  debtor 
and  creditor  sides  of  the  account,  2s.; 
Regul.  toOrd.  Sched.  4. 

3  Rep.  Chan.  Funds  Com.  xviii.  The 
exceptions  are  confined  to  cases  of  pay- 
ments in,  un<ler:  (1.)  The  Legacv  Dutv 
Act  (36  Geo.  III.  c.  52,  §  32) ;  (2. )  The  Par- 
liamentarv  Deposit  Act  (9  &  10  Vic.  c.  20); 
(3.)  The  trustee  Relief  Act  (10  &  11  Vic. 
c.  96);  (4.)  The  Copyhold  Enfranchise- 
ment Acts  (4  &  5  Vic.  c.  35;  15  &  16  Vic. 
c.  51);  (5.)  The  Lands'  Clauses  Act  (8  & 


9  Vic.  c.  18);  and  (6.)  Private  Estate 
Acts;  see  Rep.  Chan.  Funds  Com.  xix. ; 
Anon.,  1  Ves.  J.  56;  Seton,  61;  and  see 
post,  Cliap.  XLV.,  Statutory  Jurisdirtion. 

^  Seton,  62;  Hutchinson  i).  Hutchinson, 
9  Hare  Ap.  84.  For  form  of  order  in  such 
case,  SI  e  Seton,  59,  No.  3. 

5  For  forms  of  orders,  see  Seton,  58,  59. 

6  If  the  precise  amount  to  be  paid  in 
cannot  be  ascertained  at  the  time  the  order 
is  mnde,  the  order  points  out  the  mode  in 
which  it  is  to  be  ascertained;  as,  by  Chief 
Clerk's  certificate,  or  affidavit;  and  in 
such  case,  the  document  by  which  the 
amount  is  ascertained  must  be  leftwii;h 
the  order,  on  bespeaking  the  direction. 
For  form  of  affidavit,  see  Vol.  III. 

■^  For  form  of  direction,  see  Rep.  Chan. 
Funds  Com.  Ap.  40  (A.  1). 
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ready  on  the  second  day  after  it  is  bespoken.^  The  direction  and  Ch.  XL.  §^2. 
the  money  have  then  to  be  taken  to  the  Bank.  If  the  money  is 
in  bank-notes,  the  person  who  attends  to  pay  in  the  money  writes 
his  name  and  address  on  the  right-hand  upper  corner  of  one  of  the 
notes,  and  hands  them  to  one  of  the  cashiers  in  the  Hall :  who 
marks,  cancels,  and  returns  the  notes  to  him.  If  there  is  any  sum  of 
cash  beside  the  notes,  it  is  paid  in  to  one  of  the  tellers  at  the  coun- 
ter in  the  Hall :  who  gives  a  ticket  for  the  amount.  The  direction, 
with  the  cancelled  notes  and  ticket,  is  then  taken,  by  the  person 
attending  to  pay  in,  to  the  General  Cash  Book  office  at  the  Bank, 
where  a  receipt  is  given :  which  must  next  be  taken  to  one  of  the 
cashiers  in  the  Hall,  for  his  signature.  The  receipt  so  signed  is 
then  lodged  in  the  Accountant-General's  office,  by  or  on  behalf  of 
the  person  who  paid  in  the  money ;  and  the  Accountant-Gener;.l 
annexes  to  this  receipt  a  certificate  that  the  payment  has  been 
made  pursuant  to  the  order,  and  transmits  the  receipt  and  certifi- 
cate to  the  Report  office,  to  be  there  filed.^ 

Stock  or  securities  cannot  be  transferred  into  or  deposited  in   Mode  of 

,        T  .  •,.•  .1  transferring 

Court  without  a  special  order  dn-ecting  or  permitting  the  same.  ^^  depositing 
In  the  case  of  stock,  on  the  order  ^  being  taken  by  the  solicitor  to  f^^f^.^^^  j^ 
the  Accountant-General's  office,  a  transfer  ticket  is  prepared,  in-  Court. 
forming  the  Bank  by  whom  and  to  what  account,  in  trust,  the 
transfer  is  to  be  made.  After  the  ticket  is  signed  by  the  Chief 
Clerk  of  the  Accountant-General,  it  is  sent,  with  the  order  and 
any  other  papers  that  may  be  required,  to  the  division  to  which 
the  account  belongs,  and  a  certificate  is  made  out  from  the  ticket. 
The  ticket  is  then  given  to  the  solicitor,  and  by  him  taken  to  a 
stock-broker  :  who  makes  the  necessary  arrangements  for  transfer- 
ring the  stock  into  the  name  of  the  Accountant-General.*  After 
the  transfer  has  been  made,  the  Accountant-General,  on  his  next 
attendance  at  the  Bank,^  accepts  the  stock,  and  signs  a  notification, 
addressed  to  the  Chief  Accountant,  informing  him  of  the  accept- 
ance, and  the  particular  account  to  which  the  stock  is  to  be  placed ; 
and  the  clerk  in  the  Transfer  office  signs  a  certificate  of  the  trans- 
fer. This  certificate  is  transmitted  to  the  Accountant-General's 
office  the  same  evening,  and  annexed  to  the  certificate  previously 


1  It  seems  that,  in  a  pressing  case,  the 
direction  will  be  granted  insianter.  Foley 
V.  Smitli,  13  Beav.  113. 

2  Rep.  Chan.  Funds  Com.  xviii.  For 
form  of  certificate,  see  ib.  Ap.  40  {A.  2). 
As  to  obtaining  office  copies  of  the  receipt 
and  certificate,  see  ante,  p.  1785. 

3  For  form  of  order  for  the  transfer  of 
stock,  see  Seton,  58,  No.  2. 

4  A  commission  of  Is.  3c?.  per  cent,  paid 
by  executors,  on  transferring  stock  into 
Court,  to  their  broker  for  identifying  them, 


was  allowed  on  taxation.  Davenport  v. 
Powell,  14  Sim.  275;  and  see  Jones  v. 
Powell,  6  Beav.  488,  492. 

5  The  Accountant-General  attends  at 
the  Bank  on  Tuesdays  and  Fridays,  to 
accept  all  stock  transferred  into  bis  name, 
and  sign  his  acceptance  in  the  stock  book. 
This  acceptance  is  a  declaration  of  trust 
tliat  the  stock  is  sulject  to  the  orders  of 
the  Court,  in  accordance  with  the  12  Geo. 
I.  c.  32;  and  Ord.  I.  14;  Rep.  Chan.  Funds 
Com.  XX. 
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Deposit  of 
Exchequer 
bills  or  bonds, 
and  India 
debentures. 


Bank  to  re- 
ceive interest 
on,  and  to 
exchange, 
Exchequer 
bills,  without 
direction  of 
the  Account- 
ant-General. 


Particulars 
to  be  certified 
to  the  Ac- 
countant- 
General. 


Purchase  of 
Exchequer 
bills  or  bonds. 


made  out  there,  and  both  are  then  filed  at  the  Report  office.^ 
Where,  however,  the  ftind  to  be  transferred  into  Court  consists  of 
stock  of  any  company  not  transferable  at  the  Bank,  a  declaration 
of  trust  is  made  in  the  company's  books,  and  a  certificate  thereof 
is  given  to  the  Accountant-General  by  the  proper  officer  of  the 
company.  The  Accountant-General  signs  a  notification  addressed 
to  the  Chief  Accountant  of  the  Bank,  containing  the  amount  and 
description  of  the  stock  accepted,  and  the  title  of  the  account  to 
which  it  is  to  be  placed,  and  transmits  such  notification  to  the 
Bank  Chancery  office.^ 

Exchequer  bills  or  bqnds  and  India  debentures  are  deposited  in 
the  Bank  under  directions  issued  by  the  Accountant-General;  and 
are  placed  to  the  credit  of  the  cause  or  matter  mentioned  in  the 
direction.  The  process  is  similar  to  that  employed  in  paying 
money  into  Court.^ 

Where  any  Exchequer  bills,  deposited  in  the  Bank  with  the 
privity  of  the  Accountant-General,  are  in  course  of  payment,  it  is 
the  duty  of  the  Bank,  witliout  any  further  direction  from  {he 
Accountant-General,  to  receive  the  interest  due  thereon,  and  to 
exchange  the  same  for  new  bills  in  case  new  bills  are  issued,  or 
otherwise  to  receive  the  principal  and  interest  due  on  such  of  the 
bills  as  cannot  be  exchanged ;  and  to  pay  the  interest,  or  j^rincipal 
and  interest  (as  the  case  may  be)  into  the  Bank,  and  to  deposit 
the  new  bills  in  the  Bank,  to  be  there  placed  to  the  credit  of  the 
same  cause,  matter,  or  account,  as  that  to  which  the  former  bills 
were  placed ;  and  after  every  exchange  and  receii^t  of  interest,  or 
principal  and  interest,  the  numbers,  dates,  and  sums  of  the  Ex- 
chequer bills  exchanged  or  paid  oiF,  and  the  cause  and  account  to 
which  they  were  placed,  and  also  the  numbers,  dates,  and  sums  of 
the  new  bills  taken  in  exchange,  and  the  amount  of  the  interest, 
or  principal  and  interest  (as  the  case  may  be)  received,  are  to  be 
certified  forthwith  by  the  Bank  to  the  Accountant-General,  Avith- 
out  any  direction  from  him  for  that  purpose.* 

Where,  also,  any  money  has  been  directed  to  be  laid  out  by  the 
Accountant-General  in  the  purchase  of  Exchequer  bills  or  bonds, 
or  where  any  Exchequer  bills  or  bonds  have  been  deposited  in  the 
Bank,  to  the  credit  of  any  cause,  matter,  or  account,  any  jorincipal 
or  interest  which  may  thereafter  be  received  and  paid  into  the 
Bank  in  respect  of  such  bills  or  bonds,  or  of  any  bills  or  bonds  to 
be  purchased  with  jDrincipal  or  interest,  or  in  respect  of  any  ex- 


1  Rep.  Chan.  Funds  Com.  six.  For 
forms  of  ticket,  certificate,  and  notifica- 
tion, see  ib.   Ap.  40  (B.  1,  2,  3). 

2  Rep.  Chan.  Funds  Com  xx. 

3  Jbid. ;  and  ante,  p.  1786.     For  forms 


of  orders  to  deposit  Exchequer  bills,  and 
for  investment  in  Exchequer  bills  or  bonds, 
see  Seton,  .59,  Nos.  4-6. 
4  Ord.  28  Aug.,  1828;  Prel.  Ord.  I.  (3), 
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changed  bills  or  bonds,  are  (unless  otherwise  directed),  from  time  Cn-  XL.  §2. 
to  time,  as  the  same  may  be  so  received  and  paid  into  the  Bank, 
to  be  laid  out  in  the  purchase  of  Exchequer  bills  or  bonds  with 
the  privity  of  the  Accountant-General ;  and  such  Exchequer  bills 
or  bonds,  when  so  purchased,  are  to  be  deposited  in  the  Bank  with 
the  like  privity,  and  placed  to  the  credit  of  the  same  cause,  mat- 
ter, or  account,  subject  to  the  further  order  of  the  Court.^ 

Other  effects,  such  as  foreign  securities  and  railway  and  dock  Other  effects. 
bonds,  are  placed  in  a  labelled  box,  in  the  presence  of  the  solicitor 
of  the  parties  interested ;  and  the  box  is  deposited  in  the  Bank, 
under  a  direction  issued  by  the  Accountant-General.^  A  memo- 
randum of  the  deposit  is  placed  in  the  Accountant-General's  books, 
and  in  the  books  at  the  Chancery  office  of  the  Bank,  to  the  credit 
of  the  cause  or  matter  mentioned  in  the  direction.  A  receipt  is 
given  by  the  cashier  of  the  Bank  for  the  box,  without  reference  to 
its  contents,  and  a  certificate  of  the  Accountant-General  to  the 
same  effect  is  annexed  to  the  receipt ;  and  both  are  filed  at  the 
Report  office.  If  a  box  contains  securities  to  which  coupons  are 
attached,  the  practice  is  to  include  in  the  order  under  which  the 
box  is  deposited  a  direction  that  the  box  shall  be  from  time  to  time 
delivered  out  of  Court  to  some  person  named  in  the  order,  to  the 
intent  that  he  may  receive  the  interest ;  and  when  the  interest  be- 
comes payable,  it  is  necessary  to  bespeak  from  the  Registrar  a 
direction  to  the  Bank  to  deliver  the  box  out,  and  from  the  Ac- 
countant-General a  direction  to  re-deposit  it  afterwards.^ 

A  fund  which  has  been  paid  into  Court,  or  any  other  cash  in  Investment 
Court,  whether  it  has  arisen  from  interest  or  dividends  or  other- 
wise, will  not  (unless  it  has  been  paid  in  under  the  Legacy  Duty 
Act,^  or  the  Trustee  Relief  Act),^  be  invested  without  an  order  of 
the  Court  directing  the  investment.^  Usually,  when  the  order  for 
payment  in  is  obtained,  application  is  made  by  the  plaintiff,  or  per- 
son interested  in  the  money,  that  a  direction  may  be  inserted  in 
the  order  for  the  investment  of  the  money  when  paid  in  ;  and  for 
the  investment  and  accumulation  of  the  future  interest,  if  not 
otherwise  to  be  disposed  of  If  the  money  has  been  paid  in  with- 
out an  order  of  the  Court,  but  by  statute,  or  general  order,  or  the 
general  practice  of  the  Court,  an  investment  of  it  will  not  be  made  . 
as  of  course,  or  if  the  order  for  payment  in  does  not  contain  a  di- 
recti'on  for  investment,  a  subsequent  order  for  that  purpose  may  be 


1  Ord.  I.  13.  Where  the  amount  to  be 
invested  is  large,  it  is  sometimes  directed 
to  be  made  in  parcels  of  a  certain  amount. 
Seton,  65. 

2  For  orders  to  deposit  foreign  securities, 
see  Seton,  60,  No.  7. 

3  Rep.  Ch:m.  Funds  Com.  xx. ;  and  see 


Seton,  66.     For  orders  in  such  case,  see 
ib.  60. 

i  36  Geo.  in.  c.  52;  and  37  Geo.  III.  c. 
135. 

5  Ord   XLI.  3. 

6  See  Seton,  64. 
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Ch.  XL.  §  2. 


Investment 
of  fund  paid 
in  under  the 
Legacy  Duty 
Act. 


Investment 
of  fund  paid 
in  under  the 
Trustee  Relief 
Act. 


Securities  in 
wliich  cash 
under  the 
control  of  the 
Court  may  be 
invested. 


obtained,  on  motion,  or  by  summons  at  Chambers.^  The  notice  of 
motion  or  summons  must,  in  general,  be  served  upon  all  the  other 
parties  to  the  suit  or  proceeding  who  are  interested  in  the  fund. 
Where  an  order  has  been  made  for  investment,  the  Accountant- 
General  will  not  act  upon  it  until  it  has  been  left  at  his  office,  to- 
gether with  a  request  for  such  investment,  signed  by  the  party 
interested  or  his  solicitor.^  After  an  investment  has  once  been 
made  by  the  Accoun taut-General  in  pursuance  of  an  order,  he  will, 
if  the  original  requ.est  so  desires,  continue  to  make  like  investments 
of  the  interest  or  dividends  and  accumulations,  without  further  re- 
quest, until  he  receives  notice  of  a  decree  or  order  to  the  contrary ;  ^ 
and,  therefore,  as  soon  as  any-  order  is  made  dealing  with  the*  inter- 
est, notice  thereof  should  be  given  to  him,  in  order  that  the  further 
investment  of  the  interest  may  be  stayed.* 

A  sum  of  money  paid  into  Court  under  the  Legacy  Duty  Act,^ 
will  be  invested  without  any  order  or  request ;  and  the  subsequent 
interest  and  accumulations  will  also  be  invested,  unless  the  Ac- 
countant-General  receives,  on  behalf  of  some  person  claiming  to  be 
entitled,  notice  in  writing  of  an  intended  application  to  the  Court, 
or  at  Chambers,  for  disposing  of  the  fund,  or  for  otherwise  applying 
the  dividends  thereof.® 

If  the  fund  has  been  paid  in  under  the  Trustee  Relief  Act,''  it 
will  be  invested,  and  the  dividends  invested  and  accumulated, 
unless  the  affidavit  made  by  the  trustee,  on  the  payment  in,  con- 
tains a  statement  that  the  investment  is  unnecessary ;  but  if,  at 
any  time,  a  request  in  Avriting  by  or  on  behalf  of  any  party  claim- 
ing to  be  entitled  is  left  with  the  Accountant-General,  he  is  at 
liberty  to  cease  making  any  further  investment  until  the  Court  has 
made  some  order  in  that  behalf^ 

Cash  under  the  control  of  the  Court  Avas  formerly,  as  a  general 
rule,  only  invested  in  Consols.^  It  might,  however,  under  special 
circumstances,  as  where  an  annuity  had  to  be  paid  quarterly  out  of 
it,  be  ordered  to  be  invested  in  other  Government  Stocks  ;  ^^  but 
now,  it  may  be  invested  in  Bank  Stock,  East  India  Stock,  Ex- 
chequer bills,  or  11.  10s.  jjer  cent  Annuities,  or  upon  mortgage  of 
freehold  or  copyhold  estates  respectively  in  England  or  Wales,^^  as 


1  Seton,  64.  As  tQ  applications  for  in- 
vestment of  funds  paid  in  under  the  statu- 
tory jurisdiction,  see  post.  Chap.  XLV. 
For  forms  of  notice  of  motion  and  sum- 
mons, see  Vol.  III. 

2  Seton,  64. 

8  Ord.  L  12.  The  smallest  sum  usually 
invested  by  the  Accountant-General  is 
3Z.  10s.;  Rep.  Chan.  Funds  Com.  Ap.  35; 
Seton,  64. 

4  Seton,  64. 

5  36  Geo.  in.  0,52;  37  Geo.  IIL  c.  135; 


jMst,  Chrip.  XLV.,    Statutory  Jurisdiction 
{Legacy  Duty  Act). 

6  Ord.  I.  11. 

7  10  &  11  Vic.  c.  96 ;  12  &  13  Vic.  c.  74 ; 
post,  Chap  XLV.,  Statutory  Jurisdiction 
(  Trustee  Relief  Acts). 

8  Ord.  XLL  3. 

9  Darwin  v.  Darwin,  17  .Tur.  781,  V.  C. 
W. ;  Butler  v.  Withers,  1  ,J.  &  H.  332. 

1"  Darwin  v.  Darwin,  ubi  sup. ;  H;uison 
V.  Murray,  1  Jur.  N.  S.  917,  V.  C.  W. 

11  As  to  investing  on  mortgage  of  estates, 
see  ante,  pp.  1339-1342. 
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well  as  in  Consolidated  3/.  per  cent  Annuities,  Reduced  8?.  per 
cent  Annuities,  or  New  3Z.  per  cent  Annuities;  and  the  Court 
may  make  such  orders  as  may  be  necessary  for  the  conversion  of 
any  dl.  per  cent  Bank  Annuities  standing  in  the  name  of  the  Ac- 
countant-General  into  any  of  such  last-mentioned  stocks.^ 

It  is  discretionary  with  the  Court  whether  it  will  direct  a  fund 
under  its  control  to  be  invested  in  any  other  security  tlvan  Consols ; 
and,  in  the  absence  of  any  special  circumstances  which  will  make 
such  an  investment  desirable,  it  ought  not  to  be  directed.  The 
Court,  therefore,  refused  an  application  for  the  conversion  of  a 
fund,  which  was  invested  in  Consols,  into  East  India  Stock,  where 
the  effect  would  be  to  increase  the  income  of  the  tenant  for  life : 
which  was  already  ample ;  and  there  was  no  suggestion  of  any  ad- 
vantage to  the  person  interested  in  remainder  (the  children  of  the 
tenant  for  life)  from  the  proposed  change.^  The  investment  will, 
however,  be  changed,  whenever  the  income  arising  from  the  fund 
in  its  present  state  of  investment  is  not  sufficient  to  answer  its 
primary  purpose.^  An  investment  in  Bank  Stock  has  been  directed 
on  the  application  of  the  tenant  for  life  ;'^  and  where  the  fund  had 
been  settled  by  the  applicant  with  a  partial  power  of  revocation, 
an  investment  in  East  India  Stock  was  allowed.^  The  Court  has 
refused  to  direct  an  investment  in  the  India  Stock  created  under 
the  22  &  23  Vic.  c.  39.^  The  Act  does  not  apply  where  the  settlor 
has  invested  the  trust  fund  in  Bank  Annuities,  and  the  trustees 
have  no  power,  independently  of  the  Act,  to  vary  investments.^ 

The  application  for  a  conversion  of  Bank  Annuities  into  other 
funds  or  securities  is  made  by  petition  :  which  must  be  served  on 
the  trustees  (if  any)  of  the  fund,  and  upon  such  other  persons,  if 
any,  as  the  Court  thinks  fit.^  Where  it  sanctions  an  investment 
in  real  security,  liberty  to  apply  at  Chambers  will  be  given.^ 

The  dividends  and  interest  of  the  several  stocks,  and  other 
securities  in  Court,  are  received  by  the  Bank,  as  they  become  due, 
under  a  power  of  attorney  from  the  Accountant-General,  and 
placed  to  the  credit  of  the  causes  and  accounts  to  which  they  re- 


Ch.  XL.  §  2. 


Present  prac- 
tice as  to  in- 
vestments in 
other  stocks 
than  Con- 
sols. 


Apphcation 
to  convert 
Consols  into 
other  securi- 
ties: how 
made. 


Dividends 
and  interest 
on  funds  in 
Court:  how 
received. 


1  23  &  24  Vic.  c.  38,  §  10;  Ord.  1  Feb., 
1861.  r.  1.  As  to  investing  in  Exchequer 
bills,  see  Ord.  28  Aug.,  1828;  Ord.  1.  13; 
and  ante,  p.  1788. 

2  Cockburn  v.  Peel,  3  De  G.,  F.  &  J. 
170,  7  Jur.  N.  S.  810. 

3  Moitimeri).  Picton,  10  Jur.  N.  S.  83; 
12  W.  R.  292,  L.  C. ;  Fluid  v.  Fluid,  7  L. 
T.  N.  S.  590,  V.  C  K.;  and  see  Vidler  v. 
Parrott,  12  W.  R.  976,  V.  C.  K. 

4  Cohen  V.  VValey,  7  Jur.  N.  S.  9.37;  9 
VV.  R.  137,  V.  C.  S. ;  Bishop  v.  Bishop, 
9  W.  R.  549,  V.  C  K.;  lie  Langfor.l,  2  J. 
&  H.  458;  8  Jur.  N.  S.  114.  Wliere  the 
applicant  is  very  poor,  the  Court  will  dis- 
pense with  the  provision  in  the  order  pre- 


venting three  dividends  being  received  in 
one  voar.  Ee  Ingram,  11  W.  R  930,  V. 
C.  K. 

5  Kquitable  Reversionary  Interest  So- 
ciety V.  Fuller,  1  J.  &  H.  379;  7  Jur.  N. 
S.  307. 

6  Ee  Colne  Valley  &  Hnlstead  Railway, 
1  De  G.,  F.  &  J.  53;  5  Jur.  N.  S.  1123, 
V.  C.  W.;  Ee  Fromow,  8  W.  R.  272,  V. 
C.  S. 

'7  ijc  Warde,  2  J.  &II.  191. 

8  23  &  24  Vic.  c.  38,  §  10;  Ord.  1  Feb., 
1861,  r.  2. 

9  Ungless  V.  Tuff,  9  W.  R.  729,  M.  R. 
As  to  investing  on  real  security,  see  aiite 
pp.  1339-1342. 
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Ch.  XL.  §  2.    spectively  belong.     The  Bank  sends  quarterly  to  the  Accountant- 
''  General's  office  a  book  called  the  dividend  book,  signed  by  an 

officer  of  the  Bank:  which  book  contains  the  amount  of  the  se- 
curities and  interest  moneys  belonging  to  each  cause  and  account, 
and  is  countersigned  by  the  Accountant-General,  and  entered  and 
filed  at  the  Report  office. 
Mode  of  in-  In  the  case  of  an  order  directing  the  investment  of  cash  in  Court 

vesting  cash,  j^  ^j^^  purchase  of  stock,  the  order  is  taken  to  the  Accountant- 
General's  office,  with  a  written  request,  signed  by  the  solicitor, 
stating  the  amount  of  cash  to  be  invested,  the  account  to  which  it 
stands,  the  description  of  stock  to  be  bought,  and  the  title  of  the 
account  to  which  it  is  to  be  placed.^  The  request  is  then  ex- 
amined ;  and  the  amount  of  cash,  the  description  of  stock,  and  the 
account  to  which  it  is  to  be  placed,  are  written  down  in  a  paper  of 
commissions  for  the  broker  to  execute.  A  draft  is  then  drawn, 
intituled  in  the  account  on  which  the  cash  stands,  and  made  pay- 
able to  the  broker  on  his  causing  the  stock  to  be  transferred  to  the 
Accountant-General's  account,  in  trust  in  the  account  to  which 
the  stock  is  to  be  placed.  The  commission  paper  is  handed  to  the 
broker  the  next  morning,  and  in  the  afternoon  he  sends  up  a  con- 
tract note  for  the  next  stock  day.  The  draft  for  the  purchase- 
money  is  then  filled  up,  and  signed  by  the  Accountant-General. 
The  draft  and  the  order  are  taken  to  the  Registrar,  or  Master  of 
Reports,^  in  attendance  in  the  signing  room  :  who  countersigns  the 
draft,  and  i^uts  his  initials  in  the  margin  of  the  order  if  it  is  an  in- 
vestment of  princiiJal  money.  The  contract  note  is  taken  to  the 
Chief  Clerk  of  the  Accountant-General,  and  the  title  of  the  account, 
and  the  amount  and  description  of  stock,  are  entered  upon  a  list : 
which  is  a  notification,  addressed  to  the  Chief  Accountant  of  the 
Bank,  of  the  several  amounts  of  stock  acce]3ted  arising  from  pur- 
chases.^ The  Accountant-General  afterwards  attends  at  the 
Transfer  office  of  the  Bank,  and  signs  an  acceptance  of  the  stock. . 
When  all  the  amounts  entered  on  the  list  are  accepted,  the  list  is 
signed  by  the  Accountant-General,  and  taken  to  the  Bank  Chancery 
office,  and  forms  the  authority  there  for  crediting  the  various  ac- 
counts with  the  amounts  of  stock  accepted.  The  draft  for  the 
purchase-money  is  taken  by  the  broker  to  the  Bank  Chancery  office 
'  for  examination,  and  initialed  there,  and  cashed  at  the  General 
Cash  Book  office,  on  production  of  the  stock  receipt.  A  certificate 
of  the  stock  having  been  transferred  to  the  Accountant-General  is 
sent  to  his  office,  and  another  certificate  containing  fu]l  particulars 
of  the  purchase  is  annexed  to  it.     The  latter  certificate  is  signed, 

1  For  form  of  request,  see  Rep.  Chan.       &  19  Vic.  c.   134,  §§  5,  9;   Ord.  27  July, 
Funds  Com.  Ap.  41  (D.  1).  1852;  Prel.  Ord.  I.  (3). 

2  See  15  &  16  Vic.  c.  87,  §§  34,  36;  18  3  For  form  of    notification,    see    Rep. 

Chan.  Funds  Com.  Ap.  41  (D.  2). 
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after  it  has  been  examined  with  the  broker's  note,  and  both  are   Ch.  XL.  §  2. 
filed  at  the  Report  office.     Other  securities  are  purchased  in  a  "^ 

similar  manner.^ 

The  order  for  the  payment  of  money,  transfer  of  stock,  or  Manner  of 
delivery  of  effects  into  Court,  ought  to  state  a  time  within  which  ^"^"'""^r 
it  is  to  be  complied  with.^  If  such  a  direction  be  omitted,  the  payment, 
decree  is  not  thereby  rendered  ineffectual,  but  the  Court  will,  upon  c'ou'rt. 
motion  for  that  purpose,  fix  a  time  for  the  performance  of  the 
act.^  The  order  having  been  duly  passed  and  entered,  a  copy 
thereof,  duly  indorsed,^  must  be  personally  served  upon  the  party 
required  to  do  the  act ;  and  where,  as  we  have  seen,  the  decree 
or  order  names  a  specific  day  for  doing  the  act,  and  does  not 
merely  limit  a  time  after  service  for  that  purpose,  it  must  be 
served  before  the  day  named  ;^  or,  if  the  service  cannot  be  effected 
before  that  day,  an  application  must  be  made,  by  special  motion 
or  summons,  for  an  order  enlarging  the  time,  or  fixing  a  new 
period  where  the  time  appointed  has  expired.^  A  copy  of  such 
supplemental  order  must  be  indorsed  and  served,  in  like  manner 
as  in  the  case  of  an  original  order.'^  At  the  expiration  of  the 
time  limited,  the  person  prosecuting  the  decree  or  order  is  entitled 
to  a  writ  or  writs  of  attachment  against  the  disobedient  person :  ® 
which  will  be  issued  by  the  Record  and  Writ  Clerk,  upon  his 
being  satisfied  by  affidavit  of  the  due  service  of  the  decree  or  order, 
and  by  the  Accountant-General's  negative  certificate,^  that  it  has 
not  been  obeyed.^" 

Where  the  order  for  payment,  delivery,  or  transfer  is  not 
intended  to  be  compulsory,  liberty  is  thereby  given  to  the  pei-son 
named  to  do  the  act ; "  and  it  is  not  essential  that  a  time  should 
be  limited  within  which  the  act  is  to  be  done. 


Permissive 
orders. 


1  Rep.  Chan.  Funds  Com.  xxi.  For 
form  of  tlie  Accountant-General's  certifi- 
cate; see  ib.  Ap.  41  (D.  3).  As  to  obtain- 
ing office  copies,  see  ante,  p.  1785. 

2  Urd.  XXllI.  10;  ante,  p.  1004.  For 
forms,  see  Seton,  58,  Nos.  1,  2. 

3  Needham  v.  Needliam,  1  Hare,  633; 
Morley  v.  Clavering,  30  Beav.  108 ;  arite, 
p.  1044 

4  Ord.  XXIII.  10;  ante,  p.  1043. 

5  Duffieldi;.  Elwes,2Beav.  268;  Braith- 
waite's  Pr.  166;  a?i?e,  p.  1044;  and  see  Ad- 
kins  V.  Bliss,  2  De  G.  &  .T.  286 ;  4  Jur.  N. 
S.  1162;  ante,  p.  1044. 

6  For  forms  of  notice  of  motion  and 
smnnions,  see  Vol.  III. 

7  Braiihwuite's  Pr.  135,  167;    and  see 


Adkins  v.  Bliss,  ubi  sup.  As  to  the  in- 
dorsement, in  the  case  of  a  peer,  M  P.,  or 
corporation  aggregate,  and  as  to  the  mode 
of  service,  and  obtaining  an  order  for  sub- 
stitutional service,  or  further  time  to  obey 
the  decree  or  order,  see  ante,  pp.  1043-1045. 

8  Ord.  XXIX.  3.  As  to  the  process  in 
the  ease  of  a  privileged  person  or  corpora- 
tion, see  ante,  pp.  1066,  1067  et  seq. ;  and 
as  to  writs  of  Jieri  facias  and  eleyit,  see 
ante,  pp.  1063  et  seq. 

9  Ante,  p.  1785. 

1"  For  the  mode  of  issuing  and  executing 
an  attachment,  see  ante,  pp.  1046  ei  seq. ; 
and  for  forms  of  affidavit,  attachment, 
praecipe,  and  indorsement,  see  Vol.  III. 

11  Seton,  61. 


CHAPTER   XLI. 


PAYMENT   OF  MONEY  AND  TRANSFER  OF   STOCK  OUT  OF  COURT. 


At  the  hear- 
ing. 


Carrying 
over  a  fund 
to  a  separate 
accouilt. 


Whetst  money  has  been  paid,  stock  transferred,  or  specific  articles 
deposited  in  Court,  the  decree  or  order  at  the  original  hearing,  or 
upon  the  further  consideration  of  the  cause  or  matter,  frequently 
provides  for  the  payment,  transfer,  or  delivery  of  the  same  to  the 
parties  then  entitled  thereto.  It,  howevei*,  often  happens  that  the 
rights  of  the  parties  to  the  effects  in  Court,  at  the  time  when 
the  decree  or  order  is  made,  are  not  such  as  to  enable  the  Court 
then  to  make  an  order  for  absolute  payment,  transfer,  or  delivery 
to  them.  Under  such  circumstances,  where  it  appears  that  a  cer- 
tain pro2)ortion  of  the  fund  in  Court,  or  a  precise  sum,  belongs  to 
any  particular  jxarty  or  set  of  parties,  and  there  is  any  incumbrance 
affecting  such  share,  or  the  interest  in  it  is  delayed  until  the 
happening  of  some  event :  as,  for  instance,  till  the  party  attains 
the  age  of  twenty-one,  or  till  the  death  of  a  previous  tenant  for 
life  :  the  Court  will,  on  the  hearing,  order  the  share  to  be  carried 
over  in  trust  in  the  cause  or  matter,  to  a  separate  account : 
liberty  to  apply  being,  at  the  same  time,  given  to  the  parties.^ 
The  effect  of  carrying  over  a  fund  to  a  separate  account  is  to 
release  it  from  the  general  questions  in  the  cause ;  and  to  mark  it 
as  being  subject  only  to  the  questions  arising  upon  the  particular 
matter  referred  to  in  the  heading  of  the  separate  account,  so 
that,  in  all  subsequent  dealings  with  the  fund,  those  parties  only 
need  be  served  who  are  interested  in  it.  Care  must,  thei-efore,  be 
taken  in  the  heading  of  the  account :  as  from  it  the  Court  sees  to 
what  extent  the  fund  has  been  severed  from  the  questions  in  the 
cause.*^  The  mere  carrying  over  of  a  fund  to  the  separate  account 
of  any  person  is  not,  however,  equivalent  to  a  decree  declaring 
such  party  to  be  absolutely  entitled.  Any  error  may,  therefore, 
be  corrected  by  an  original  bill ;  and  it  is  not  necessary  to  file  a 


1  Ante,  p   99G. 

2  lie  Jervoise,  12  Beav.  209;  and  see 
Salmon  V.  Anderson,  9  Beav.  445;  H>ind- 
lev  V.  Metciille,  ib.  495;  Lapriiniiuilaye  v. 
Teissier,  13  Beav.  206;    Jie  Tillstone,  9 


Hfire  Ap.  59;  Noble  v.  Stow,  29  Beav. 
409;  Seton,  63;  see  Ex  prtrie  V:in  Vorst, 
1  Green  Cli.  292.  For  a  collection  of  forms 
of  headings,  see  12  Beav.  210,  n. 
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bill  of  review,  nor  to  have  the  decree  or  order  directing  the  carry- 
ing over  reheard.^  If  the  fund  has  not  been  dealt  with  for  many 
years,  the  Court  will  not  order  it  to  be  paid  out  to  the  personal 
representative  of  the  person  in  whose  name  it  is  standing,  in  the 
absence  of  the  persons  beneficially  interested;^  and  where  the 
fund  has  passed  by  the  will  of  the  person  entitled  to  it,  it  will 
not  be  paid  out  to  the  legatee,  in  the  absence  of  the  personal 
representative  of  the  testator.^ 

There  are  some  cases  in  which,  although  the  interest  of  a  party 
in  the  fund  is  not  absolute  but  subject  to  a  contingency,  the  Court 
has  not  directed  the  fund  to  be  carried  to  a  separate  account,  but 
has  ordered  it  to  be  paid  out  at  once :  the  contingency  being- 
remote,  and  the  jiarties  receiving  the  money  entering  into  a 
recognizance  to  refund  it,  in  the  event  of  the  happening  of  the 
contingency.  This  was  done  in  the  case  of  Leng  v.  Hodges^^ 
where  the  right  of  the  parties  was  subject  to  the  contingency  of  a 
female  who  was  then  of  the  age  of  sixty-nine  years  having  chil- 
dren ;  and  in  the  case  of  J3roicn  v.  Pringle^  a  legacy  to  a  woman 
for  life,  with  remainder  to  her  children,  was  paid  out  of  Court  on 
the  petition  of  the  mother  and  children,  the  children  having 
attained  twenty-one,  and  the  mother  being  sixty-six  years  of  age. 
In  this  case,  the  fund  being  small,  and  the  contingency  remote, 
Sir  James  Wigram  V.  C.  only  ordered  the  parties  to  undertake  to 
account  for  it  as  the  Court  should  direct,  in  case  of  other  children 
being  born ;  and  no  recognizances  were  entered  into ;  and  where 
the  contingency  was  very  remote,  the  fund  has  been  paid  out, 
without  even  an  undertaking  to  account  for  it.^ 

Another  instance  in  which  the  Court  used  to  order  money  to 
be  carried  over  to  a  separate  account,  occurred  when  the  party 
entitled  to  it  was  a  married  woman.  In  such  a  case,  the  practice 
was,  notwithstanding  her  interest  in  the  fuild  was  immediate,  for 
the  Court  on  decree,  not  to  order  payment  at  once,  but  to  direct 
that  the  fund  be  carried  to  the  account  of  her  and  her  husband.'^ 


Ch.  XLI. 


Where 
monej'  has 
been  ordered 
to  be  paid  out 
to  a  party 
whose  title '  "\ 
was  subject 
to  a  contin- 
gency. 


Money  paid 
over  to  a 
separate 
account, 
where  party 
entitled  is  a 
married 


1  Noble  V.  Stow,  29  Beav.  409;  ante, 
p.  1579;  and  see  Ex  parte  Breach,  10  Jur. 
N.  S.  982;  12  W.  R.  769,  M.  R. ;  and 
Sheppard  v.  Sheppard,  33  Beav.  129. 

2  Edwards  v.  Harvey,  9  Jur.  N.  S.  453; 
11  W.  R.  330,  M.  R. ;  and  see  Loy  v.  Duck- 
ett,  C.  &  P.  305. 

3  Re  Acker,  11  W.  R.  182,  V.  C.  S. 

4  Jac.  585;  see  also  Fraser  v.  Fraser, 
ib.  586,  n. ;  where  the  lady  was  tifty- 
five  and  unmarried;  Defflisv.  Goldschmidt, 
19  Ves.  566;  Paj'ne  v.  Long,  cited  ib.  571; 
Webber  ?'.  Webber,  1  S.  &  S.  311;  Lyd- 
don  V.  Ellison,  19  Beav.  565;  Edwards  v. 
Tuck,  23  Beav.  268;  Kennedys  Sedg- 
wick, 3  K.  &  J.  540;  Vidler  v.  Farrott,  12 
W.  R.  976,  V.  C.  K.     But  it  seems  that 

VOL.  II. 


the  Court  will  not  treat  a  woman  as  past 
the  age  of  childbearing  until  she  is  fifty; 
although  positive  medical  evidence  that 
she  is  past  childbearing  is  adduced. 
Groves  «.  Groves,  12  W.  R.  45,  V.  C.  W.; 
Haynes  v.  Haynes,  1  W.  N.  67 ;  14  W.  R. 
361,  V.  C.  K. 

s  4  Hare,  124.  As  to  payment  out,  on 
presumption  of  death,  see  Dowleyv.  Win- 
field,  14  Sim.  277 ;  Cuthbert  v.  Furrier,  2 
Phil.  199 ;  Lamb  v.  Orton,  6  Jur.  N.  S.  61 ; 
8  W.  R.  Ill,  V.  C.  K.;  Dunn  v.  Snowden, 
2  Dr.  &  Sm.  201 ;  Thomas  v.  Thomas,  2 
Dr.  &  Sm.  298. 

6  Miles  V.  Knight,  12  Jur.  666,  V.  C.  E. 

7  Campbell  v.  Harding,  6  Sim.  283. 
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Ch.  XLI. 


Carryings 
over. 


Mode  of 

application 
for  fund 
standing  to 
a  separate 
account. 


On  whom 
service  to  be 
made. 


After  the  fund  had  been  thus  transferred,  a  petition  was  presented 
by  the  husband  and  wife,  or  such  a  petition  was  brought  on  to- 
gether with  the  cause  on  further  directions.  The  j^resent  practice, 
however,  is  different,  and  has  been  stated  in  a  former  jDart  of  this 
work.^ 

Stock  or  cash  in  Court  is  carried  over  from  one  account  to 
another,  under  the  authority  of  an  order  of  the  Court,"^  The  order 
is  taken  to  the  Accountant-General's  office  by  the  solicitor :  who 
bespeaks  the  carrying  over.  A  written  request  is  not  necessary, 
although  it  is  frequently  given,  and  there  is  a  special  fee  allowed  to 
the  solicitor  for  it.^  The  Accountant-General  signs  a  direction  to 
the  Bank  to  carry  over  the  stock  or  cash  mentioned  in  the  order.* 
As  soon  as  the  canying  over  has  been  completed  the  Bank  sends 
a  certificate  thereof  to  the  Accountant-General:  who  makes  a 
similar  carrying  over  in  his  ledgers ;  and  signs  another  certificate 
that  such  carrying  over  has  been  effected.  This  certificate  is  an- 
nexed to  the  Bank  certificate,  and  both  are  filed  at  the  Report 
office.^ 

Formerly,  whenever  a  fund  had  been  carried  to  a  sej^arate  ac- 
count, and  the  title  to  it  was  clear,  an  order  for  payment  might 
have  been  obtained  by  motion ;  ^  but  now,  the  application  should 
be  made  by  petition :  "^  unless  the  fund  is  small,*  or  the  apjDlication 
is  for  payment  of  the  dividends  or  interest  of  any  stock,  funds,  or 
securities  standing  to  the  credit  of  any  cause  or  matter  depending 
to  the  separate  account  of  the  applicant :  in  which  cases  it  may  be 
made  by  summons.^ 

The  jDCtition  or  summons  must  be  served  on  all  the  j^ersons  ap- 
l^earing  by  the  heading  of  the  account  to  be  interested  therein.^" 
In  the  case,  however,  of  applications  where  the  persons  interested 
were  numerous,  and,  under  the  circumstances,  it  must  be  supposed 
that  they  would  be  informed  of  what  had  been  done,  service  upon 


1  A7ite,  pp.  92-99,  1374. 

2  For  forms  of  orders  directing  the  car- 
rying over  of  stock  and  cash,  see  Seton, 
70. 

3  The  fee  is  2s.  6d.  by  each  scale.  Eegul. 
to  Ord.  Sched.  2.  For  form  of  request, 
see  Vol.  III. 

*  For  form  of  direction,  see  Rep.  Chan. 
Funds  Com.  Ap.  41  (C.  1). 

5  lb.  XX.  For  form  of  the  Accountant- 
General's  certificate,  see  ib.  Ap.  41  (C. 
2).  As  to  obtaining  office  copies  of  the 
certificates,  see  aiile,  p.  1785. 

6  Heathcote  v.  Edwards,  Jac.  504. 
Where  money  is  placed  in  the  hands  of 
the  Receiver  pending  the  litigation,  the 
Court  may,  on  the  decision  of  the  cause, 
direct  its  application  on  motion.  Bank  of 
Mobile  V.  Planters'  &  Merchants'  Bank,  1 
Ala.  109. 

">  Garratt  v.  Niblock,  5  Beav.  143 ;  Blind 


School  V.  Goven,  21  L.  J.  Ch.  144,  V.  C. 
Ld.  C ;  Joad  v.  Ripley,  3  Jur.  N.  S.  432, 
V.  C.  S. ;  but  see  Oliver  v.  Burt,  1  Beav. 
583 ;  Linford  v.  Cooke,  6  VV.  R.  5  V.  C.  K. ; 
see  £x parte  Van  Vorst,  1  Green  Ch.  292. 
For  the  practice  on  applications  for  pay- 
ment out  of  funds  paid  in  under  the  Statu- 
tory Jurisdiction,  seejjosl,  Chap.  XLV. 

8  Seton,  157;  Petty  v.  Pettj-,  12  Beav. 
170;  and  Winkworfh  v.  Winkworth,  32 
Beav.  233;  9  Jur.  N.  S.  61,  where  leave 
was  given  to  make  future  applications  at 
Chambers. 

9.  Ord.  XXXV.  1(1).  If  the  applica- 
tion is  for  the  payment  of  arrears  of  divi- 
dends exceeding  300^.,  it  must  be  by  peti- 
tion. Joad  I'.  Kipley,  3  Jur.  N.  S.  432,  V. 
C.  S.  This  rule,  however,  is  not  adhered 
to. 

10  Seton,  63;  Dallimore  v.  Ogilby,  16 
Jur.  443,  V.  C.  K. 
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all  has  been  dispensed  with.'     Where  a  fund  bequeathed  to  one      Ch.  XLI. 
for  life,  with  remainder  to  a  class,  the  members  of  which,  as  well  ^^        ' 

as  their  shares,  had  been  ascertained  by  the  Master,  had  been 
carried  to  a  separate  account,  the  Court,  on  petition  presented  after 
the  death  of  the  tenant  for  hfe,  directed  the  transfer  of  one-ninth 
of  the  fund  to  the  person  who  appeared  by  the  Master's  Report  to 
be  entitled  to  it,  without  service  of  the  petition  on  the  persons 
entitled  to  the  other  eight-ninths.^  If,  in  consequence  of  the  head- 
ing of  an  account,  a  person  is  properly  served  with  notice  of  the 
application,  but  the  Court  considers  his  appearance  unnecessary, 
he  may  be  disallowed  his  costs.^  Where  the  person  to  whose  ac- 
count the  fund  has  been  canied  has  assigned  his  interest,  he  must, 
generally,  be  served  with  notice  of  any  application  by  the  assignee  ;  * 
and  if  the  assignment  is  disputed,  the  Court  will  refuse  to  order  the 
fund  to  be  paid  without  a  suit  to  determine  the  rights  of  the  parties 
being  instituted.^  If  the  fund  belongs  to  a  charity,  the  consent  of 
the  Charity  Commissioners  must  be  obtained.^ 

Unless,  upon  the  hearing  of  the  application,  the  title  of  the  ap-  Evidence  in 
plicant  to  the  immediate  payment  of  the  fund  is  made  clear  by  the   ®'^PP°'' " 
Chief  Clerk's  certificate,  or  by  the  previous  orders  of  the  Court,  it 
must  be  supported  by  evidence  of  all  the  facts  necessary  to  estab- 
lish the  title.    The  same  mode  of  proof  is  necessary  as  that  required 
to  prove  similar  facts  upon   other  occasions.     Applications  should 
also  be  made  to  the  Accountant-General  for  a  certificate   of  the 
amount  of  the  fund  sought  to  be  affected,  as  well  for  the  purpose  of" 
stating  correctly  the  description  of  the  fund,  as  also  for  the  sake  of 
ascertaining  whether  the  fund  is  affected  by  any  stop  order ; ''  and 
this  certificate  must  be  left  with  the  Registrar  when  the  order  is 
bespoken.^ 

If  the  applicant  is  one  of  a  class  among  which  the  fund  is  divisi-  Where  ap- 
ble,  he  should  also  ask  that  the  shares  of  the  others  may  be  carried  o/a'dass.  °"^ 
to  their  separate  accounts,  in  order  to  save  expense  on  the  occasion 
of  future  applications.® 

1  Re  Hodges,  6  W.  R.  487,  V.  C.  K. ;  8  Reg.  Regul.  15  March,  1860,  r.  16 ; 
see  also  Re  Midland  Railway  Company,  ante^  p.  1009.  In  all  cases  of  special  ap- 
11  Jur.  1095,  M.  R.  plications   for   orders   to   paj'  out  money 

2  Lambert  v.  Newark,  3  De  G.  &  S.  brought  into  Court,  the  party  applying 
405.  must  produce  the  certificate  of  the  Regis- 

3  Re  Justices  of  Coventry,  19  Beav.  trar  or  clerk,  with  whom  the  money  was 
158.  deposited,   showing    the   amount  of   the 

4  Briant  v.  Dennett,  4  Drew.  550;  5  Jur.  fund,  and  the  wa}'  in  which  it  is  invested, 
N.  S-  563.  and  the  claims,  if  any,  which  have  been 

5  Wasted  V  Leslie,  15  Sim.  453,  n. ;  made  thereon,  so  that  an  order  may  be 
Thorndike  V.  Hunt,  3  De  G.  &J.  563;  5  entered  to  enable  the  applicant  to  obtain 
Jur.  N.  S.  879.  the  fund.     Hulbert  v.  McKay,   8   Paige, 

6  Re  Fiiver.'.hara    Charities,   10  W.   R.  652. 

291,  V.  C.  W.;    and  post.  Chap.  XLV.,  9  Re  Hawke,  18  Jur.  33,  V.  C.  K. ;  see 

Statutory  Jurisdiction  (  Charily)  Acts.  also  Re  Tillstone,  9   Hare  Ap.  59. 

'?  As  to  stop  orders,  see  ante,  pp.  1694 
et  seq. 
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Ch.  XLI. 


Prospective 
orders. 


Payment  out, 
before  fund 
is  clear. 


Where  appli- 
cant abso- 
lutely en- 
titled to 
corpus ; 

or  a  sole 
trustee ; 

or  physically 
infirm. 


or  an  infant, 

domiciled 

abroad. 


Costs  of  ap- 
plication by 
a  tenant  for 
life; 

or  absolute 
owner  of  fund 
standing  to 
his  separate 
accoimt. 

Order  for 
payment, 
pending  an 
abatement 
of  the  suit : 


A  prospective  order  for  the  payment  of  interest  on  funds  to  be 
subsequently  paid  into  Court  may  be  made ;  ^  but  the  Court  has 
refused  to  make  any  order  deaUng  prospectively  with  the  pur- 
chase-money of  an  estate  contracted  to  be  sold,  but  not  paid  for.^ 

The  Court  will  not,  in  general,  order  payment  out  of  the  princi- 
pal or  interest  of  a  fund  except  on  the  responsibility  of  the  execu- 
tors, until  it  has  ascertained,  by  taking  the  accounts,  that  the  fund 
is  clear.^  ^ 

Where  any  person  is  absolutely  entitled  to  the  fund,  the  Court 
will  not,  as  a  general  rule,  permit  the  fund  to  remain  in  Court, 
and  make  an  order  directing  payment  of  the  interest  only ;  ^  but 
the  Coui't  will  not  direct  a  trust  fund  to  be  paid  out  to  a  sole 
trustee,  except  on  the  consent  of  parties  beneficially  interested ;  f 
and  where  the  person  entitled  was  deaf,  dumb,  and  blind,  the 
Court  declined  to  order  a  transfer  of  stock  into  such  person's 
name,  but  directed  the  interest  to  be  paid  to  two  persons  for  the 
benefit  of  such  person :  they  undertaking  so  to  apply  it,  and  to 
account  as  the  Court  should  direct.^  Where  an  infant  domiciled 
in  Prussia  was,  under  the  limitations  of  her  mother's  marriage 
settlement,  entitled  to  a  sum  of  2000?.,  the  Court  ordered  it  to  be 
paid  to  her  father :  there  being  no  trustees  of  the  settlement,  and 
it  being  proved  that,  according  to  Prussian  Law,  he  was  entitled, 
in  the  capacity  of  her  guardian,  to  receive  and  administer,  during 
her  minority,  the  property  coming  to  her  under  the  settlement/ 

Where  an  order  is  made,  on  an  apiDlication  in  an  administration 
suit,  for  the  payment  of  income  to  a  tenant  for  life,  the  costs  of 
all  parties  must  be  paid  out  of  the  income.^  The  sum  of  10/. 
(without  taxation)  is  usually  allowed  by  the  Master  of  the  Rolls 
for  the  costs  of  a  petition  for  the  payment  out  of  Court  of  a  fund 
standing  to  a  separate  account,  and  in  which  no  one  but  the  peti- 
tioner is  interested.^ 

A  considerable  interval  of  time  frequently  occurs,  after  the 
hearing  of  a  cause,  before  any  person  acquires  such  an  interest  in 
the  fund  in  Court  as  to  be  entitled  to  obtain  an  order  for  payment. 
In  many  cases,  therefore,  when  the  period  arrives,  the  cause  Avill 


1  Re  Chamberlain,  22  Bear.  286. 

2  Re  Bowes,  12  W.  R.  569,  V.  C.  K. 

3  Abby  V.  Gilford,  11  Beav.  28;  see 
also  Digb}' t).  Bovcatt,  4  Hare,  444;  Knight 
V.  Knight,  16  fieav.  358;  i?e  Wright,  15 
Beiiv.  367;  see  15  &  16  Vic.  c  86,  §  57. 

■*  Isaac  V.  Gompertz,  1  Ves.  J.  44. 

5  Re  Roberts,  7  Jur.  N.  S.  818;  9  W.  R. 
758,  V.C.  K.;  Grant  v.  Grant,  6  N.  R. 
347,  M.  R. 

6  Re  Biddulph,  5  De  G.  «&  S.  469. 

-I  Re  Brown,  13  W.  R.  677,  V.  C  W.; 
but  see  Re  Hellman,  L.  R.  2  Eq.  363,  M. 


R.,  where  the  fund  was  ordered  to  be  re- 
tained in  Court  until  the  infant  attained 
his  majority,  either  by  English  law  or  the 
law  of  his  domicile,  whichever  should 
happen  first. 

8  Eady  v.  Watson,  33  Beav.  481;  10 
Jur.  N.  "S.  982;  secus,  in  applications  un- 
der the  Trustee  Relief  Acts;  t-eejxjst,  Chap 
XL  v.,  Statutory  Jurisdiction  (  Trustee  Re- 
lief Acts). 

9  Gover  V.  Stihvell,  21  Beav.  182;  Seton, 
94;  Morgan  &  Davey,  46. 
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have  become  abated.  It  seems  clear,  howevei*,  that  the  mere 
abatement  of  the  suit  will  not  be  considered  a  reason  for  refusing 
to  pay  money  out  of  Court  to  persons  whose  rights  to  the  money 
arise  out  of  the  decree.^  Thus,  in  JRoundell  v.  Currer^^  where  the 
fund  had  been  carried  to  the  separate  account  of  the  jDlaintiff,  and 
after  his  death  a  petition  was  presented  by  his  personal  represent- 
ative for  payment  of  the  fund,  his  right  to  which  was  clear,  but 
there  was  a  doubt  whether  an  order  could  be  made  in  a  cause  after 
an  entire  abatement  by  the  death  o^the  plaintiif,  Lord  Eldon, 
after  consideration,  made  the  order.  In  Legard  v,  Hodges^  a 
petition  was  presented  in  a  very  old  cause,*  and  from  the  title  of 
the  petition  it  apjjeared  that  all  the  plaintiffs  and  defendants  were 
then  dead.  By  the  decree,  liberty  to  apjily  had  been  reserved 
upon  the  death  of  a  certain  tenant  for  life :  whose  death  gave  the 
petitioner  a  right  to  the  fund.  Notwithstanding  the  complete 
abatement  of  the  cause.  Sir  Lancelot  Shadwell  V.  C,  in  the  first 
instance,  directed  an  inquiry,  and  afterwards  made  an  order  for 
the  payment  of  the  fund  out  of  Court. 

The  mere  dismissal  of  the  bill  also  is  not  a  reason  for  refusing 
to  pay  the  fund  out  of  Court  to  the  persons  entitled  ;  ^  and  where 
a  sum  has  been  j^aid  mto  Court  by  the  plaintiff,  to  abide  the  result 
of  certain  proceedings  at  Law  sought  to  be  restrained  by  the  suit, 
it  will  not  be  kept  in  Court,  after  the  dismissal  of  the  bill  with 
costs,  for  the  jjurpose  of  answering  the  defendant's  costs.® 

Where  there  are  several  persons  entitled  for  life  in  succession  to 
a  fund  in  Court,  the  Court  usually  directs  the  interest  to  be  paid 
to  the  first  tenant  during  his  life,  and  a  further  order  must  be 
obtained  on  his  death ; ''  but  where  a  husband  and  his  wife  are  so 
entitled,  payment  will  be  directed  to  them  in  succession,  and  the 
payment  will  be  continued  to  the  survivor,  on  proof  by  affidavit 
to  the  Accountant-General  of  the  death  of  the  other.  * 

In  the  case,  also,  of  a  corporation  sole,  the  interest  will  be  ordered 
to  be  paid  to  the  holder  of  the  office  for  the  time  being.^ 

Payment  of  interest  will  also  be  directed  to  the  trustees  of 
charities  and  their  successors ;  and  if  trustees  are  more  than  two 
in  number,  it  will  be  directed  to  be  paid  to  them,  or  any  two  of 


Ch.  XLI. 


By  death  of 
plaintiff. 


Wliere  all 
parties  are 
dead. 


Order  for 
paj'ment, 
after  dis- 
missal of  bill. 


Successive 
tenants  for 
life. 


Corporation 

sole. 

Charity 
trustees. 


1  Finch  V.  Lord  Winclielsea,  1  Eq.  Ca. 
Ab.  2.  pi.  7;  and  see  ante^  p.  1544. 

2  6  Ves.  250:  see  also  Lord  Shipbrooke 
V.  Lord  Hinchingbrook,  13  Ves.  387; 
Benrd  v.  Earl  of  Powis,  2  Ves.  S.  399. 

3  V.  C.  of  England,  26  July,  1844,  ex 
relatione  Mr.  Tripp. 

*  Reported  on  the  hearing,  4  Bro.  C.  C. 
.421. 

5  Wright  V.  Mitchell,  18  Ves.  293;  Tay- 
lor V.  Waters,  1  M.  &  C.  266,  271. 


6  Flockton  V.  Peake,  12  W.  R.  789,  V. 
C.  W. 

7  Seton,  70;  but  see  Re  Brent,  8  W.  R. 
270,  ISI.  R.,  where  the  order  was  extended 
to  a  successive  tenant  for  life. 

8  Re  How,  15  Jur.  266,  V.  C.  K.  B. 

9  Seton,  70.  For  form  of  order,  see  ib. 
68,  No.  3;  see  also  Attornev-General  v. 
Brandreth.  1  Y.  &  C.  C.  C.  200,  203;  Ex 

parte  Archbishop  of  Canterbury,  2  De  G- 
&  S.  365;  Attornev-General  v.  Vint,  3 
De  G.  &  S.  704;  i?e"Pearce,  24  Beav.  491. 
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Ch.  XLI. 
■" — Y 


Fund  paya- 
ble to  the 
Crown ; 
or  to  a  mar- 
ried woman, 
as  personal 
representa- 
tive. 

Corporation 
aggregate. 


To  whom 
payment 
ordered : 

Where  the 
fund  is  small. 


them ;  ^  and  if  there  are  two  only,  it  will  be  ordered  to  be  paid  to 
them  or  either  of  them ;  ^  and  this  is  a  convenient  form  of  order  : 
for,  if  the  whole  number  of  trustees  join  in  a  power  of  attorney, 
the  Accountant-General  wall  pay,  upon  proof  that  any  two  are 
living :  whereas,  if  the  order  directs  the  payment  to  be  made  to 
the  trustees  and  the  survivors  or  suiwivor  of  them,  the  death,  of 
any  Tvho  may  have  died  since  the  last  payment,  and  the  survivor- 
ship of  the  rest,  must  be  proved,  before  pajTnent  Avill  be  made.^ 

A  fund  i^ayable  to  the  Crown  will  be  ordered  to  be  paid  to  such 
persons  as  the  sovereign  may,  by  sign-manual,  appoint.* 

A  fund  payable  to  a  married  woman,  as  the  personal  represent- 
ative of  a  deceased  person,  will  be  directed  to  be  paid  to  her  as 
such  personal  representative  ;  but  her  husband  will  be  required 
also  to  sign  the  Accountant-General's  book.^ 

A  ftmd  belonging  to  a  corjDoration  aggregate  will  be  ordered  to 
be  paid  to  any  person  named  in  the  petition,  if  the  petition  is 
sealed  with  the  common  seal;  and  no  power  of  attorney  or  verifi- 
cation of  the  seal  is  necessary.^  If  there  is  any  officer  of  the 
corporation  to  w^hom  the  fund  is  properly  payable,  it  will  be 
ordered  to  be  paid  to  such  officer  for  the  time  being,  on  j^roof  by 
affidavit  that  he  sustains  that  character.'' 

As  a  gejieral  rule,  the  Court  will  not  make  an  order  for  the 
payment  out  of  a  fund  to  any  other  person  than  the  person  or 
persons  entitled  thereto.  Where,  however,  the  fund  is  small  in 
amount,  or  has  to  be  di\'ided  amongst  so  many  that  the  share  of 
each  would  be  small,  and  consequently  the  expense  attendant 
upon  each  separate  receipt  would  be  important,  the  Court  will 
order  payment  to  the  solicitor  having  the  conditct  of  the  proceed- 
ings,* or  to  one  of  the  j^arties,  upon  his  undertaking  to  distribute 
the  fund  among  the  persons  entitled ;  ®  but  a  written  authority, 
signed  by  the  persons  interested,  must  be  produced  stating  that 
they  consent  to  the  fund  being  so  paid ;  ^°  and  the  signatures  to 


1  Attorney-General  v.  Brickdale,  8  Beav. 
223. 

2  Re  Clinton,  6  Jur.  N.  S.  601 ;  8  W.  R. 
492.  V.  C.  W. 

3  Seton,  69 ;  and  see  Jeffervs  v.  Smith, 
11  "W.  R.  479,  V.  C.  K.,  -Re  Clinton,  ubi 
sup.;  Bradford  v.  Nettleship,  10  W.  R. 
264,  V.  C.  S.,  where  mortgage  money  was, 
on  their  petition,  directed  to  be  paid  out 
of  Court  to  the  mortgagees  or  one  of  them, 
though  trustees  only  of  the  fund.  For 
form  of  order,  see  Seton,  67,  No.  2;  and 
see  Ex  parte  Shrewsbury'  Hospital,  9  Hare 
Ap.  45. 

4  Tomkins  v.  Lane,  2  W.  R.  340,  V. 
C.  S. 

5  Seton,  662;  see  post,  p.  1806. 

6  Ex  parte  London  and  Chatham  Rail- 
way Company,  8  W.  R.  636,  V.  C.   W. ; 


Re  Dartmouth  &  Torbav  Railway  Com- 
pany, 9  W.  R.  609,  V.  C."K.;  Setoii,  1074. 
■^  Seton,  70.     For  form  (jf  order,  see  ib. 
68,  No.  5. 

8  Where  the  fund  was  clear,  and  the 
rights  of  the  respective  parties  ascertained, 
the  Court  directed,  pending  the  account, 
a  part  of  the  money  to  be  paid  to  the  solic- 
itor of  infant  plaintifts,  tijwards  further 
defraj-ing  the  past  and  future  expenses  of 
the  suit,  and  the  interest  on  the  residue  of 
the  portion  coming  to  such  infants,  to  be 
paid,  as  it  accrued,  to  their  mother,  for 
their  necessary  maintenance  and  educa- 
tion. Meth.  Epis.  Church  v.  Jaques,  3 
John.  Ch.  1. 

9  For  form  of  order,  see  Seton,  142, 
No.  4. 

10  Brandling  u.  Humble,  Jac.  48;  Kelsall 
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the  authority  sliould  be  verified  by  affidavit.^     In  the  case  of  per-      Ch.  XLI. 
sons  out  of  the  jurisdiction,  this  last  requirement  has,  hoAvever,  "^    ~^ 

been  dispensed  with.'^  If  the  amount  payable  to  each  person  ex- 
ceeds 10/.,  such  an  order  will  be  refused,  except  under  very  special 
circumstances.^ 

Where  a  regular  power  of  attorney,  authorizing  a  j^articular  To  person 
person  specifically  to  receive  the  fund  in  question,  has  been  duly  polygToT*^  ^^ 
executed,  the  Court  will,  however  large  the  amount,  upon  proof  attorney; 
of  the  due  execution  of  the  power,  atid  that  the  same  is  still  in 
force,  order  payment  to  the  person  so  authorized.*     In  such  a  case, 
perhaps,  strictly,  the  application  ought  to  be  by  the  attorney,  as 
well  as  by  the  party.^ 

A  general  written  authority  by  a  j^arty  out  of  the  jurisdiction,  or  acting 
to  a  solicitor  in  England,  to   take  any  proceedings  in  a  suit  in  gralTuth^r-" 
Chancery  that  might  become  necessary  for  obtaining,  out  of  Court,  ity- 
his  share  of  the  fund  in  the  suit,  was  held  not  to  entitle  the  so- 
licitor to  apply  by  j^etjtion  for  payment  of  the  share  to  him ;  ^ 
but  a  general  written  authority,  by  a  foreigner  and  his  wife  resi- 
dent abroad,  to  a  solicitor  in  this  country,  to  take  all  necessary 
measures  for  obtaining  pajTuent  to  the  wife  of  a  legacy,  wliich  had 
been  paid  into  Court  under  the  Legacy  Duty  Act,  was  held,  upon 
the  petition  of  the  husband  and  wife,  to  authorize  payment  to  the 
solicitor.'' 

The  Lord  Chancellor  is  authorized  to  empower,  in  any  case,  the 
Accountant-General  to  act  upon  a  power  of  attorney  granted  by 
any  person  to  whom  any  sum  may  have  been  ordered  to  be  paid, 

V.   Minton,   2    Beav.  361;    Armstrong  v.  Beaumont,  13  Jur.  354,  V.  C.  E.;  see  also 

Stockham,  11  Jur.  97,  V.  C.  K.  B. ;  Bear  Kiddill  v.  Farnell,  3   Sm.  &.   G.   428 ;  3 

V.  Smith,  5  De  G.  &.  S.  92;  Anon.,  5  Jur.  Jur.  N.  S.   786;  and  22  &  23  Vic.  c.  35, 

N.  S.  385,  V.  C.  W. ;  Thomas  v.  Jones,  1  §  2G.     For  a  case  where  payment  was  or- 

Dr.  &  Sm.  134;  Rep.  Chan.  Funds  Com.  dered  to  a  person  holding  a  general  power 

XXV. ;  but  see  Mansfield  v.  Green,  1  W.  N.  of  attorney,  see  Carr  v.  Eastabi-ook,  2  Cox, 

220,  M.   R.,  where  consent  was    not  re-  390.     For  necessary  evidence,  when  the 

quired.    The  amount  appears  to  have  been  affid.ivits    are    sworn    abroad,   see   ante, 

limited  to  10/.,  so  as  not  to  interfere  with  pp.  892,893;    Seton,  20.     As  to  verifica- 

the  stamp  duties  on  powers  of  attorney.  tion  of  a  power  when   executed   abroad, 

See  Brandling  v.  Humble,  ubi  sup. ;  Seton,  see  Ee  Gass,   Liddall  v.  Nicholson,  1  W. 

145.     The  duty  has  recently  been  much  N.  256;  12  Jur.  N.  S.  595,  V.  C.  W. 
reduced;  see 2}ost,  p.  1810,  n.  (1).  5  Fell  v.  Jones.   17  Beav.  521;  Hill  v. 

1  Downing^.  Pieken,  Kay  Ap.  1.  Chapman,    11    Ves.    239.      Monej-   may, 

2  Staines  v.  Giffard,  20  Beav.  484.  upon  the  production  of  the  proper  vouch- 
Where  a  fund  onlj'  amounted  to  35Z.,  the  ers,  be  paid  out  of  Court  to  the  attorney 
Court,  on  the  solicitor  personally  vuider-  in  fact  of  the  party.  Hoge  v.  Penn,  1 
taking  duly  to  apply  it,  dispensed  with  Bland,  40.  But  it  will  not  be  paid  out  to 
the  verification  of  the  signature  of  a  for-  a  guardian  ad  litem  of  an  infant  part}', 
eign  notary,  before  whom  an  affidavit  Corrie  v.  Clarke,  1  Bland,  85.  After  a 
had  been  sworn  abroad.  Mayne  v.  But-  sale  to  efl^ect  a  division,  however,  the  share 
ter,  13  W.  R.  128,  V.  C.  K. ;  and  see  ante,  awarded  to  the  infant  may  be  paid  to  the 
p.  892.  mother,  on  her  giving  bond  to  account  as 

3  Brandling  v.  Humble,  ubi  sup. ;  Haw-  guardian.  Spurrier  v.  Spurrier,  1  Bland, 
kins  V.  Dod,  1  Hare,  146;  Re  Morrison,  477. 

15  Sim.  42;    11  Jur.  984;    Middleton  v.  6  Waddilove    v.  Taylor,  13  Jur.   1023, 

Younger,  17  Jur.  664,  V.  C.  W.  V.  C.  W. 

4  Hill  V.  Chapman,  11  Ves.  239;  Bailey  T  Ex  parte,  De  Beaumont,  ib.  354,  V. 
V.  Collett,  18    Beav.  179 ;    Ex  parte  De  C.  E. 
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16  &  17  Vic. 
c.  98,  §  7. 


Payment  out 
to  tenant  in 
tail,  without 
disentailing 
assurance ; 

or  of  fund 
representing 
realtj'-  of  a 
married  wo- 
man, without 
an  acknowl- 
edged deed. 

Administra- 
trator  ad 
litem. 

Small  sum 
ordered  to  be 
paid  to  person 
entitled  to  ad- 
ministration, 
though  no 
grant. 

Payment  of 
infant's 
legacy  to  his 
father. 

Money  or- 
ders: how 
drawn  up. 


authorizing  the  attorney  to  receive,  not  only  such  sum,  but  also 
any  further  or  other  sums  which  may  thereafter  be  ordered  to  be 
paid  to  such  person,  out  of  any  fund  then  or  thereafter  standing 
to  the  credit  of  the  same  cause  or  matter,  -or  any  cause  or  matter 
connected  therewith  ;  ^  but  no  general  order  has  been  issued  by 
the  Lord  Chancellor  to  carry  this  enactment  into  effect ;  and 
consequently,  if  dividends  on  a  larger  amount  of  stock  than  that 
mentioned  in  the  power,  or  any  additional  sum,  are  ordered  to  be 
paid  to  the  person  by  whom  the  jDOwer  is  given,  a  fresh  power 
must  be  obtained.^ 

A  fund  in  Court  which  has  been  produced  by  the  sale  of  a  set- 
tled estate  may  be  ordered  to  be  paid  out  to  a  tenant  in  tail,  with- 
out his  being  required  to  execute  a  disentailing  deed  previously  :  ^ 
he  must,  however,  make  an  affidavit  that  there  are  no  incum- 
brances.* In  like  manner,  a  fund  in  Court  representing  the  real 
estate  of  a  married  woman  may  be  jiaid  out,  without  her  executing 
an  acknowledged  deed.^ 

Where  after  a  decree  for  the  dissolution  of  a  marriage,  an  order 
had  .been  made  by  the  Judge  Ordinary,  that  a  settled  fund  should 
be  held  in  trust  for  the  persons  who  would  be  entitled  if  the  wife 
was  dead,  the  income  was  on  the  petition  of  the  husband,  who  was 
entitled  for  life  in  remainder,  after  her,  to  be  paid  to  him  for  his  life.^ 

A  fimd  will  not  be  ordered  to  be  paid  out  to  an  administrator 
ad  litem? 

Where  a  person  entitled  to  a  sum  not  exceeding  20Z.  had  died 
intestate,  it  was  ordered  to  be  paid  out  to  the  person  who  would 
have  been  entitled  to  take  out  letters  of  administration,  without 
requiring  them  to  have  been  actually  granted.^ 

Under  special  circumstances,  an  infant's  legacy  of  small  amount 
has  been  ordered  to  be  paid  to  its  father.^ 

Orders  for  the  payment  or  transfer  of  any  fund  out  of  Court  are 


1  16  &  17  Vic.  c.  98,  §  7;  Attorney- 
General  V.  Earl  Lonsdale,  V.  C.  S.,  11 
Dec,  1854,  cited  Seton,  19. 

^  Rep.  Chan.  Funds  Com.  xxv. 

3  Re  Stewart,  1  Sm.  &  G.  32 ;  Sowry  v. 
Sowry,  6  Jur.  N.  S.  3.37 ;  8  W.  R.  339 ; 
V.  C.  S. ;  Re  South  Eastern  Railway  Com- 
pany, 30  Beav.  215 ;  Re  Holden,  1  H.  &  M. 
445;  Re  Holden,  10  Jur.  N.  S.  308,  V.  C. 
S. ;  Nottlev  v.  Palmer,  11  Jur.  N.  S.  968; 
14  VV.  R.  170,  V.  C.  K. ;  L.  R.  1  Eq.  241, 
V.  C.  W.  In  Re  Watson,  10  Jur.  N.  S. 
1011,  although  the  Lords  Justices  made 
the  order,  they  expressed  some  doubts 
whether  the  praciice  was  consistent  with 
the  Fines  and  Recoveries  Abolition  Act 
(3  &  4  Will.  IV.  c.  74);  see  also  Re  Tyl- 
den,  9  Jur.  N.  S.  942;  11  W.  R.  869,  V. 
C.  K. ;  and  ante,  p.  99,  n. 

4  Thornhill  v-  Milbank,  12  W.  R.  523, 


V.  C.  K.;  and  see  Ord.  XXXIV.  3;  and 
form  of  order,  Seton,  524,  No.  6. 

5  Ex  parte  Ellison,  2  Y.  &  C.  Ex.  528; 
Re  Worthinpton,  Seton,  1079;  Re  Haves, 
9  W.  R.  769,  V.  C.  K. ;  Pollack  v.  Birming- 
ham, Wolverhampton,  and  Stour  Valley 
Railway  Company,  Re  Clarke,  11  Jur.  N. 
S.  7 ;  1.3  W.  R.  401,  V.  C.  S. ;  and  aiite,  p  99. 

6  Tratt  V.  Jenner,  L.  R.  1  Ch.  Ap.  493; 
12  Jur.  N.  S.  557,  L.  JJ. 

7  Williams  v.  Allen,  32  Beav.  650;  ante, 
p.  198. 

8  Cidlendar  v.  Teasdale,  3  W.  R.  289, 
V.  C.  K.;  King  v.  Isaacson,  9  W.  R.  369, 
V.  C.  S  ;  Re  Cabel,  3  W.  R.  280,  L.  JJ.; 
Minings  v.  Hinings,  2  H.  &  M.  .32;  Re 
Jones,  1  W.  N.  65,  M.  R.,  where  paj'ment  of 
a  sum  not  exceeding  50/.  was  so  directed. 

9  Walsh  V.  Walsh,  1  Drew.  64. 
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drawn  up  by  the  Registrar,  and  passed  and  entered  in  the  same 
manner  as  other  orders.-'  In  addition  to  the  documents  usually 
required  to  be  left  with  the  Registrar  on  bespealdng  the  order,^ 
there  must  also  be  left  with  him  the  Accountant-General's  certifi- 
cate of  the  fund  in  Court,  and,  if  the  funds  are  restrained  by  any 
order,  the  restraining  order,  or  an  office  copy  thereof;  ^  and  if  the 
payment  is  ordered  to  legal  personal  representatives,  the  probate 
or  letters  of  administration,  stamped  for  a  sufficient  amount ;  *  and 
if  the  order  deals  with  any  purchase-money,  a  consent  brief  for  the 
purchaser,  or  an  affidavit  of  notice  to  him  of  the  intended  appli- 
cation, and  that  the  conveyance  has  been  executed  and  delivered 
to  him ;  ^  and  if  the  order  deals  with  any  money  paid  into  Court 
by  the  promoters  of  any  public  undertaking  to  the  credit  of  such 
undertaking,  not  standing  to  any  sej^arate  account,  the  Account- 
ant-General's certificate  of  the  payment  into  Court  of  the  sum 
sought  to  be  dealt  with,  and  also  his  certificate  of  the  fund  in 
Court  to  the  credit  of  the  undertaking;  and  if,  in  the  last-men- 
tioned case,  the  order  directs  the  carrying  over  of  the  money  to  a 
separate  account,  or  payment  of  the  same  out  of  Court,  an  affidavit 
of  the  petitioner  verifying  the  petition,  and  negativing  any  adverse 
right  or  claim.® 

An  order  for  the  payment  or  transfer  of  a  fund  out  of  Court 
should  always  be  entitled  in  the  cause  or  matter  to  the  credit 
of  which  the  fund  stands ;  and  the  title  of  the  cause  or  matter, 
and  the  account,  as  stated  or  referred  to  in  the  order,  must  agree 
with  the  Accountant-General's  certificate."^ 

A  fund  may  be  ordered  to  be  transferred  from  one  cause  to 
another,  upon  a  j^etition  or  summons  entitled  only  in  the  former 
cause.®  An  order  to  pay  over  a  fund  to  certain  persons  who  are 
named  therein,  is  incidentally  a  determination  that  other  persons 
who  are  not  named  are  not  entitled.® 

Where  stock  is  to  be  transferred  to  the  credit  of  a  cause  in  the 
Court  of  Chancery  of  Ireland,  it  will  be  directed  to  be  transferred 
into  the  names  of  the  brokers  of  the  Accountant-General  in  Eng- 
land, and  of  the  Accountant-General  in  Ireland  :  to  be  transferred 
by  them  to' the  credit  of  the  cause  in  Ireland." 

Where,  upon  the  death  of  any  person  to  whom  any  interest  or 
dividends  of  any  stocks,  funds,  shares,  or  securities  standing  in  the 
name  of  the  Accountant-General,  were  payable  for  life,  an  order 


1  See  ante,  pp.  1008  et  seq. 

2  See  ante,  p.  1009. 

3  Reg.  Regul.  15  March,  1860,  r.  16, 
ante,  p.  1009. 

4  A  r.  17. 

5  ]b.  r.  30,  ante,  pp.  1011,  1372. 

6  lb.  r.  34;  Ord.  XXXIV.  3;  Ee  Bray, 
9  Hare  Ap.  7.  The  affidavit  is  not  neces- 
sary, if  the  order  only  deals  with  the  in- 


come.    Jbid.      For  form  of  affidavit,  see 
Vol.  III. 

■^  Seton,  73 ;  and  see  ante,  pp.  1783, 1784 
n.  (1). 

8  Weeding  v.  Weeding,  IJ.  &  H.  424. 

9  Sheppard  v.  Sheppard,  33  Beav.  129. 
10  lie  Lord  Massereene,  12  W.  R.  1095, 

M.  R. 


Ch.  XLI. 


Papers  to  be 
left  on  be- 
speaking 
order. 


Title  of  order. 
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Ch.  XLI. 


In  suit  for  ad- 
ministration 
of  property, 
provision  to 
be  made  for 
payment  of 
duty  under 
Succession  or 
Legacy  Duty 
Acts. 


To  whom 
duty  made 
payable. 


is  made  for  the  sale,  transfer,  or  delivery  of  such  stocks,  funds, 
shares,  or  securities,  or  for  payment  of  the  interest  or  dividends 
to  accrue  due  thereon  subsequently  to  the  death  of  such  person, 
the  same  order  is  also  to  provide  for  the  payment  to  the  legal 
personal  representatives  of  such  person,  of  such  proportion  of  the 
interest  or  dividends  on  such  stocks,  funds,  shares,  or  securities,  as 
may  have  accrued  between  the  last  period  of  payment,  and  the 
day  of  his  death,  unless  the  Court  or  Judge  is  of  opinion  that  such 
legal  personal  representatives  are  not  entitled  thereto,  or  for  any 
other  reason  otherwise  directs.-^ 

Whenever  any  suit  is  jDending  in  any  Court  for  the  administra- 
tion of  any  property  chargeable  with  duty  under  the  Succession  "^ 
or  Legacy  ^  Duty  Acts,  the  Court  is  to  provide,  out  of  any  prop- 
erty which  may  be  in  its  possession  or  control,  for  the  payment 
of  duty  to  the  Commissioners.*  In  order  to  carry  out  these 
provisions,  it  is  ordered  that  if  any  duty  is  payable  under  the 
Legacy  or  Succession  Duty  Acts,  in  respect  of  any  fund  or  part 
of  a  fund  directed  to  be  paid  or  transferred,  the  decree  or  order, 
unless  it  expressly  provides  for  the  payment  of  the  duty,  should 
direct  the  Accountant-General  to  have  regard  to  the  circumstance 
that  such  duty  is  payable ;  and  where  any  fund  in  respect  of  which 
any  such  duty  may  be  payable  is  directed  to  be  carried  over  to 
a  separate  account,  the  words  "subject  to  legacy  duty,"  or  "sub- 
ject to  succession  duty,"  as  the  case  may  be,  are  to  be  added  to 
the  title  of  the  account ;  ^  and  if  the  Accountant-General  receives 
notice  from  the  proj^er  officer  that  any  duty  is  payable  out  of  any 
fund  in  Court,  he  is  to  cause  a  memorandum  to  be  made  in  his 
books  in  conformity  with  such  notice ;  and  before  executing  any 
such  decree  or  order  directing  the  payment  or  transfer  of  any  fund, 
or  part  of  a  fund,  in  respect  of  which  any  such  duty  may  be  payable, 
he  is  to  require  the  production  of  the  official  receipt  for  the  duty, 
or  a  certificate  from  the  proper  officer  of  the  payment  of  the  duty.^ 

"Where  the  decree  or  order  provides  for  the  pa}Tnent  of  the 
duty,  the  amount  is  directed  to  be  paid  to  the  Receiver-General  of 
the  Inland  Revenue ;  where,  however,  the  amount  is  small,  it  is 
sometimes  ordered  to  be  paid  to  the  solicitor  of  the  party  having 
the  conduct  of  the  proceedings,  on  his  undertaking  duly  to  apply 
it.'^     Where  the  duty  is  payable  at  a  future  time,  the  better  course 


1  Ord.  XXriI.  8.  As  to  the  mode  in 
■which  a  fund  to  be  paid  or  transferred  in 
or  out  of  Court,  and  the  persons  to  make 
or  receive  the  payments  or  transfers,  must 
be  described  in  the  order,  see  Ord.  XXIII. 
3-6,  ante,  pp.  1005,  1006. 

2  16  &  17  Vic.  c.  51 ;  24  &  25  Vic.  c.  92 ; 
and  see  28  &  29  Vic.  c.  104. 

3  36  Geo.  III.  c.  52;  37  Geo.  III.  c.  135; 
39  Geo.  III.  c.  73;  42  Geo.  III.  c.  99;  45 


Geo.  III.  c.  28;   55  Geo.  III.  c.  184;  8  &  9 
Vic.  c  76;  and  see  28  &  29  Vic.  c.  104. 

4  16  &  17  Vic.  c.  51,  §  53. 

5  The  words  ordinarily  used  are  "  sub- 
ject to  duty." 

6  Ord.  XXIII.  9 ;  ante,  p.  1007 ;  Trevor's 
Taxes  on  Succession,  243.  For  forms  of 
orders  providing  for  payment  of  legacy  or 
succession  duty,  see  Seton,  82. 

7  Seton,  84;  and  ib.  82,  No.  2;  anU^ 
p.  1007. 
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is  to  commute  it  by  a  present  payment,  and  not  to  retain  a  fund 
in  Court  to  provide  for  tlie  payment  when  it  becomes  due.^ 

The  amount  of  the  duty  may  be  directed  to  be  verified  by  afiidavit, 
or  specified  in  the  decree  or  order.  In  the  latter  case,  a  certificate 
of  the  correct  amount  must  be. obtained  from  the  Inland  Revenue 
office,  and  produced  to  the  Registrar,^  or,  Avhere  the  application 
is  made  at  Chambers,  to  the  Chief  Clerk.  The  stamped  receipt  of 
the  Inland  Revenue  ofiice  is  the  proper  evidence  of  payment  of 
the  duty ;  ^  but  a  copy  of  the  entry  from  the  official  books  will  be 
sufficient,  if  duly  proved,^  or  a  certificate  signed  by  the  Con- 
troller.5  Where  the  duty  has  been  paid,  the  evidence  of  payment 
should  be  produced  and  entered  as  read  in  the  decree  or  order.^ 

If  a  fund  is  improperly  paid  out  of  Court  without  providing  for 
the  payment  of  duty,  the  person  chargeable  with  the  duty  may,  on 
the  petition  of  the  Attorney-General,  be  ordered  to  pay  the 
amount.'^ 

The  Registrar,  where  it  appears  to  him  more  convenient  so  to 
do,  may  state. the  amounts  of  any  stocks,  funds,  shares,  securities, 
or  money,  directed  to  be  divided,  transferred,  delivered,  or  paid 
out  of  Court  to  or  among  several  persons,  or  to  be  carried  over  to 
separate  accounts,  in  a  schedule  at  the  foot  of  the  decree  or  order ; 
and  it  is  sufficient  to  refer  to  the  schedule  in  the  mandatory  part 
of  the  decree  or  order :  but  in  every  such  case,  the  total  amount 
of  the  stocks,  funds,  shares,  securities,  or  money,  to  be  dealt  with 
in  the  schedule,  is  to  be  stated  in  words  at  length  in  the  man- 
datory part  of  the  decree  or  order.^ 

When  the  order  directing  a  payment  out  of  Court  has  been 
duly  passed  and  entered,  the  solicitor  having  the  conduct  of  the 
proceedings  should  leave  it  at  the  Accountant-General's  office, 
with  the  first  or  the  second  clerk  of  the  division  to  which  the 
account  to  be  operated  upon  belongs,  and  bespeak  checks  for  the 
persons  to  whom  the  payments  are  to  be  made.  If  the  payments 
are  to  be  made  to  persons  named  in  a  Taxing  Master's  or  Chief 
Clerk's  certificate,  or  an  affidavit,  an  office  copy  of  it  must  also 
be  left.^  For  each  sum  of  money  directed  to  be  paid  out,  the 
Accountant-General  (without  any  direction  for  that  purpose  in 
the  decree  or  order),^^  draws  on  the  Bank  by  a  check  under  his 


Cn.  XLI. 


Evidence  of 
payment  of 
the  duty. 


Where  fund 
improperly 
paid  out, 
without  pro- 
viding for  the 
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Schedules 
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Accountant- 
General's 
checks. 


1  Bailey  v.    Tindall,  18   Jur.    668,   V. 

2  Reg.  Regul.,  15  iMarch,  1860,  r.  18. 

3  36  Geo.  III.  c.  62,  §  27,  as  to  legacy 
duty;  and  see  16  &  17  Vic.  c.  51,  §§  51, 
52. 

'  *  Harrison  v.  Borwell,  10  Sim.  380;  4 
Jur.  246;  36  Geo.  III.  c.  52,  §  27;  and  see 
14  &  15  Vic.  c.  99,  §  14;  ante,  p.  864 

5  Trevor's  Taxes  on  Succession,  246. 
An  affidavit  by  the  applicant's  solicitor  of 
payment  of  the  duty  is,  it  seems,  insuffi- 


cient.   Re  Marsham,    12  W.   E.  45,  V. 
C.  W. 

6  Seton,  85. 

7  Bryan  v.  Mansion,  3  Jur.  N.  S.  473, 
L.  C. 

8  Ord.  XXIII.  7.  For  form  of  order  in 
such  case,  see  Seton,  72,  No.  7. 

9  See  ante,  p.  1783,  n  (12).  The  solic- 
itor cannot  refuse  to  produce  the  order, 
certificate,  or  affidavit.  Seei^osi,  p.  1806, 
n.  (G). 

10  Ord.  I.  15. 
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Ch.  XLI. 


Check  void, 
if  aot  acted 
on. 


How  re- 
ceived. 
Notice  to 
creditors  of 
checks  being 
ready. 


Countersign- 
ing. 


hand,  intituled  in  the  particular  account  as  described  in  the  order, 
and  made  payable  to  the  order  of  the  person  to  whom  the  pay- 
ment is  to  be  made.^  At  the  time  the  check  is  signed  by  him, 
the  Accountant-General  also  jDuts  his  initials  in  the  margin  of  the 
order,  certificate,  or  affidavit,  opposite  the  amount,  for  the  purpose 
of  showing  what  checks  have  been  drawn.^ 

At  the  foot  of  the  check  there  is  a  proviso,  that  if  not  j^aid 
within  a  month  it  is  void.^  Accordingly,  where  a  check  was 
alleged  to  haA^e  been  accidentally  destroyed,  the  Coui-t,  though  not 
satisfied  with  the  evidence  of  its  destruction,  directed  a  new 
check  to  issue :  as  the  former  being  out  of  time  would  not  have 
been  paid,  if  presented ;  *  and  in  general,  a  new  check  will  be 
drawn  by  the  Accountant-General  to  replace  one  which  is  alleged 
to  have  been  lost,  if  an  affidavit  of  the  loss,  and  of  the  lapse  of  time, 
is  produced. 

The  check  is  generally  ready  one  clear  day  after  it  has  been 
bespoken ;  and  where  any  decree  or  order  is  made  for  payments 
by  the  Accountant-General  to  creditors,  the  party  whose  duty  it  is 
to  prosecute  such  decree  or  order  is  to  send  to  each  such  creditor, 
or  his  solicitor  (if  any)  a  notice  that  the  checks  may  be  received 
from  the  Accountant-General }  and  such  party  is,  when  required, 
to  produce  such  decree  or  order,  and  any  other  papers  necessary  to 
enable  such  creditors  to  receive  their  checks  and  get  them  passed.^ 
The  check  must  be  indorsed  by  the  person  in  whose  favor  it  is 
drawn ;  and  before  it  will  be  given  to  him,  he  must  sign  an  entry 
of  the  delivery  to  him  in  the  office  receipt  book ;  if  he  is  not 
known  in  the  office,  he  must  be  identified  by  some  solicitor  of  the 
Court  known  there :  who,  in  that  case,  must  attest  his  signature. 
After  the  check  is  delivered,  it  must,  together  with  the  order,  and 
the  Taxing  Master's  or  Chief  Clerk's  certificate ;  or  the  affidavit, 
(if  any),  be  taken  to  the  signing  room,  where  it  is  countersigned 
by  the  Registrar,  or  the  Master  of  Reports,  in  attendance :  ®  who, 
at  the  same  time,  j^uts  his  initials  opposite  the  amount  in  the 
order,  certificate,  or  affidavit.  It  is  then  taken  to  the  Chancery 
office  at  the  Bank,  where,  if  it  is  found  that  there  is  cash  enough 
to  meet  it  on  the  particular  account  upon  which  it  is  drawn,  it  is 


1  12  Geo.  I.  c.  32;  Ord.  26  May,  and  4 
Nov.,  1725;  Rep.  Chan.  Funds  Com. 
xxiii.  For  form  of  clieck,  see  ib.  Ap. 
41  (F.  4).  The  check  is  exempt  from 
stamp  duty.     23  &  24  Vic.  c.  15,  Sched. 

2  Lechmere  v.  Brazier,  1  Russ.  72,  76; 
Rep.  Chan.  Funds  Com.  xxiii. 

3  See  form,  ii.  Ap.  41  (F.  4). 

4  Tavlor  v.  Scrivens,  1  Beav.  571. 

5  Ord.  27  May,  1865,  r.  12.  Tlie  notice 
may  be  sent  by  the  post,  prepaid.      Ib. 


r.  13.  For  form  of  notice,  see  ib.  Sched. 
2,  No.  7 ;  and  for  the  costs,  see  ib.  Sched. 
1;  and  see  Vol.  III. 

6  Ante,  p.  1630.  The  solicitor  conduct- 
ing the  proceedings  will  (if  necessarj')  be 
ordered  to  attend  and  produce  the  order. 
Benyon  r.  Amphlett,  8  Jur.  N.  S.  759,  M. 
R. ;  and  see  Lechmere  v.  Brazier,  1  Russ.' 
72,  76 ;  Mawhood  v.  Milbanke,  15  Beav. 
36;  and  Ord.  27  May,  1865,  r.  12,  ubi 
sup. 
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initialed  by  one  of  the  clerks;  it  is  next  taken  to  the  General  Cash      ^"- ^^^, 
Book  office  in  the  Bank,  and  exchanged  for  a  ticket :  wliich  ticket    '        ^ 
is  carried  to  the  Public  Drawing  office ;  and  on  the  bearer  writing 
his  address  on  the  back  of  the  ticket,  the  amount  of  the  check 
will  be  paid  to  him,  in  notes  or  cash  at  his  option.^ 

As  the  whole  of  each  description  of  stock  in  Court  stands  in  Payment  of 
the  books  of  the  various  funds  at  the  Bank,  and  in  the  books  of  gtock  ot 
the  various  public  companies,  in  the  sole  name  of  the  Accountant-  ^fcurities  in 
General,  the  dividends  upon  each  kind  of  stock  are  placed  to  the 
credit  of  his  account  at  the  Bank  in  one  sum.     Previously  to  each 
dividend  becoming  due,  a  list  is  made  out  in  his  office,  containing 
the  titles  of  the  several    accounts    to    the  credit  of  which  any 
amount  of  the  particular  kind  of  stock  upon  which  the  dividend 
is  going  to  be  received  may  be    standing,  the  amount  of  stock 
remaining  upon  each  such  account,  and  the  dividend  (less  income  ' 
tax)  that  will  become  due  thereon.     The  accounts  on  which  the  First  pay- 
stock  is  standing  for  the  first  time,  or  on  which  the  amount  of  "^^"  ^• 
stock  has  bee^  altered  since  the  last  dividend,  are  marked  in  the 
margin,  and  the  list  is  sent  in  duplicate   to  the  Chancery  office 
at  the  Bank,  to  be  checked.     When  this  has  been  done,  one  copy 
of  the  list  is  kept  at  the  Bank,  as  the   authority  for  posting  the 
dividend  in  the  ledgers  of  the  Bank  Chancery  office ;  the  other 
is  sent  to  the  Accountant-General,  in  the  form  of  a  certificate  of 
the   amount   of    dividend   received,   and   placed   to   the   various 
accounts.     It  is  examined  in  the  different  divisions  at  the  oflice 
of  the  Accountant-General,  and  then  filed  in  the  Report  office.^ 

The  mode  of  paying  the  first  dividend  on  stock  is  similar  to  that  How' made, 
adopted  in  paying  principal  money.^ 

Checks  for  dividends  and  other  periodical  payments,  as  annuities  Periodical 
and  maintenance,  after  the  first  payment,  are  drawn  without  being  payi^^ents. 
bespoken.     They  become  "Regular  interest  di-afts  ;  "  and  the  pro- 
duction of  the  order  directing  the  payment  is  not  required,  either 
by  the  Accountant-General,  or  the   countersigning  Registrar  or 
Master  of  Reports.     When  the   check  for  the  first  payment  has 
been  examined,  a  "  model "  of  it  is  made,  containing  full  particii- 
lars,  and  showing  the   dates  when  the  subsequent  payments  will 
become  due.     If  there  is  a  power  of  attorney  to  receive  the  con- 
tinuing payments,  the  number  of  the  power  and  the  name  of  the 
attorney  are  written  upon  the  model.     The  regular  interest  checks 
are  drawn  from  these  models.     The  delivery  of  the  checks  to  the   when  made, 
suitors  does  not  commence  until  the   day  after  the  Bank  begins  fj^j^^'^^ff 
.navine:  the   dividend.     Many   of  them   contain   conditions  to  be   conditions 

i     J      >=>  •'  on  which 

payable. 

1  Rep.  Chan.  Funds  Com.  xxiii.  3  Jb.  xxiv.;  and  ante,  p.  1805. 

2  Jbid. 
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Ch.  XLI. 


Where  pay- 
ment is 
directed  to 
partners ; 


fulfilled  before  payment  can  be  made  :  thus,  the  payment  may 
depend  upon  the  existence  of  some  life  pi'  lives  other  than  that  of 
the  payee,  the  minority  of  an  infant,  continuance  of  widowhood, 
the  tenure  of  an  office,  and  a  variety  of  other  circumstances.  In 
every  case,  evidence  is  required,  generally  by  affidavit,  to  show 
that  the  condition,  whatever  it  may  be,  has  been  fulfilled ;  and  if 
the  check  is  to  be  received  under  a  power  of  attorney,  the  ex- 
istence of  the  payee's  life  has  to  be  proved  also.  This  is  done  by 
a  request  signed  by  the  party,  accompanied  by  a  certificate  from 
the  minister  and  one  of  the  church-wardens  of  the  j^arish,  or  by  an 
affidavit.^ 

Where  any  money  is  directed  to  be  paid  out  of  Court  to  any 
persons  named  or  to  be  named  in  a  Chief  Clerk's  certificate,  and 
such  money  is  certified  to  be  due  to  them  as  partners,  the  same 
may  be  paid  to  any  one  or  more  of  such  partners ;  -  and  where 
any  money  is  directed  to  be  paid  oiit  of  Court  to  persons  to  be 
named  in  a  Chief  Clerk's  certificate,  and  a  sum  is  certified  to  be 
due  to  any  persons  as  legal  personal  representatives,  the  same  or 
any  portion  thereof  for  the  time  being  remaining  unpaid  may, 
upon  proof  to  the  Accountant-General  of  the  death  of  any  of 
them,  be  paid  to  the  survivors  or  survivor  of  them ;  ^  and  where 
any  money  is  directed  to  be  paid  out  of  Court  to  the  legal 
personal  representatives  of  any  j^erson,  or  to  any  persons  as  legal 
personal  representatives,  the  same  or  any  portion  thereof  for  the 
time  being  remaining  unpaid,  may,  upon  proof  to  the  Accountant- 
General  of  the  death  of  any  of  such  legal  personal  repi-esentatives, 
whether  before,  on,  or  after  the  day  of  the  date  of  the  decree  or 
order,  be  paid  to  the  survivors  or  survivor  of  them.* 

Where  any  money  is  directed  to  be  paid  out  of  Court  to  any 
person  named  in  the  decree  or  order,  or  named  or  to  be  named  in 
any  certificate,  or  his  legal  personal  representatives  (a  form  of 
order  which  is  usually  now  adopted,  whenever  the  person  is  abso- 
lutely entitled  to  the  money),^  the  same  or  any  portion  thereof 
for  the  time  being  remaining  unpaid,  may,  on  proof  to  the  Ac- 
countant-General of  the  death  of  such  person,  whether  before,  on, 
or  after  the  day  of  the  date  of  the  decree  or  order,  be  jjaid  to 
such  legal  personal  representatives  or  the  survivors  or  survivor  of 
them.^ 

If,  however,  the  order  is  made  for  paj-ment  to  a  jjarty  without 
introducing  the  words  "  or  his  personal  representatives,"  or  words 


1  Rep.  Chan.  Funds  Com.  xxiv.  For 
forms  of  request  ^nd  certificate,  see  ib. 
Ap.  42(G);  and'Vol.  III.;  and  for  form 
of  affidavit,  see  ibid. 

2  Old.  I.  10. 

3  Ord.  I.  4. 


4  Ord.  I.  5. 

s  Seton,  76. 

6  Ord.  I.  6.  For  former  practice,  in 
case  of  death  of  one  of  the  personal  repre- 
sentatives, see  Moodie  v.  Bainbridge,  6 
Mad.  107. 
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of  similar  effect,  the  Accountant-General  will   not  act  upon  the      Ch.  xli. 

order  after  the  death  of  the  party ;   but  an  ajjplication  to  the  '~    y    — ' 
Court,  or  Judge  at  Chambers,  is  necessary.^ 

The  Accountant-General  requires  the  same  proof  of  death  and  Proof  re- 
representation  as  is  required  by  the  Court,  or  a  Judge  at  Chambers  :  Acc^ountant- 
that  is,  the  production  of  the  probate  or  letters  of  administration,  General  of 
or  an  official  copy  of  the  grant  thereof,  and  of  an  affidavit,  to  representa- 
which   the  probate    or  letters,    or   office   copy,   together   with   a  ^^°^' 
properly  signed  certificate  of  the  party's  death  or  burial,  are  made 
exhibits,  and  which  identifies  him  as  the  person  named  therein, 
and  in  the  decree,  order.  Taxing  Master's  or  Chief  Clerk's  cer- 
tificate, affidavit,  or  other  document  under  which  the  payment  is 
to  be  made.^ 

No  principal  sura  of  money  will  be  paid  out  of  Court  to  the  Payment  not 

legal  personal  representatives  of  any  person,  under  any  probate  or  JJJ,^'^f„rth '^' 

letters  of  administration  purjDorting  to  be  granted  at  any  time  order  to  per- 

subsequent  to  the  expiration  of  six  years  from  the  day  of  the  date  senfath-er" 

of  the  decree  or  order :  ^  and  no  interest  or  dividend  will  be  paid  under  a  grant 

mad 6  more 

out  of  Coui't  to  the  legal  personal  representatives  of  any  person,  than  six 
under  any  probate  or  letters  of  administration  purporting  to  be  ^'^^'"^  'f^^^  ^^ 
granted  at  any  time  subsequent  to  the  expiration  of  six  years  after  ment;  or  last 
the  day  of  the  date  of  the  decree  or  order  directing  the  jiayment,  [eresfor  ^^' 
or  after  the  last  receipt  of  the  interest  or  dividends  under  the  de-  dividends. 
cree  or  order,  which  shall  last  happen.* 

Payment  will  not  be  ordered  to  a  personal  representative  consti-  What  repre- 
tuted  under  a  foreign  probate  ;  ^  nor  to  a  person  appointed  to  rep-  insuffic°ent! 
resent  the  estate  under  the  Chancery  Amendment  Act ;  ®  but  the 
Court  of  Probate  has  power  to  grant  letters  of  administration 
limited  to  receive  the  j^articular  fund.'^ 

Where  the  party  entitled  to  receive  principal  money  or  interest  Powers  of 
or  dividends  xmder  an  order  is  unable  to  attend  in  person  to  receive  receipt  of '^'^ 
the  Accountant-General's  draft,  he  is  required  to  authorize  some  principal 
one  to  act  for  him  by  a  special  power  of  attorney :  which  is  pre-  dividends. 
pared  in  the  Accountant-General's  office.     The  solicitor  who  be- 
speaks the  power  signs  a  written  request  for  it,  in  a  form  which 
may  be  obtained  at  that  office.*     The  request  is  headed  with  the 

1  See  Gates  v.  Gates,  12  Jur.  510,  V.  For  the  practice  as  to  payment  prior  to 
C.  E.  the  abolition  of  the  Ecclesiastical  Courts, 

2  The  practice  stated  in  Clayton  v.  see  Docker  v.  Horner,  3  Bro.  C.  C.  240; 
Gresham,  10  Ves.  288,  is  not  now  followed.  Newman  v.  Hodgson,  7  Ves.  409;  Thomas 
For  form  of  affidavit,  see  Vol.  III.  v.  Davies,  12  Ves.  417;  Jones  v.  Howells, 

3  Ord.  I.  8.  2  Hare,  342;  Cope  v.  Cope,  14  Beav.  649; 

4  Ord.  I.  9.  He  Knowles,  1  De  G  ,  M.  &  G.  60;  15  Jur. 

5  Lasseurv.  Tyrconnel,  10  Beav.  28.  1163;  Ee  Spencer,  1  De  G.,  M.  &  G.  311; 

6  15  &  16  Vic.  c.  86,  §  44;  Bvam  v.  16  Jur.  233;  Druce  v.  Denison,  12  Jur. 
Sutton,  19   Beav.  646;    Rawlins  v.'M'Ma-  254,  L.  C. 

hon,  1  Drew.  225;  9  Hare  Ap.  82;   Jones  s  The   request   must  be  signed  by  the 

V.  Foulkes,  10  W.  R.  55,  V.  C.  K.  solicitor  himself,  who  bespeaks  the  power, 

T  Ee  Dodgson,  5  Jur.  N.  S.  252,  Prob.        or,  if  bespoken  by  a  firm,  by  one  of  the 
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When  exe- 
cuted abroad. 


Sales  and 
transfers  of 
stock : 

Registrar's 
direction. 


short  title  of  the  cause  or  matter,  and  the  title  of  the  account,  if 
any ;  and  sets  forth  the  names,  addresses,  and  descriptions  of  the 
intended  grantor  and  grantee,  the  date  of  the  order  under  which 
the  draft  is  drawn,  and  the  amount  to  be  received.  The  solicitor 
who  signs  the  request  certifies  that  the  intended  grantor  is  the 
person  named  in  the  order,  and  that  the  grantee  is  well  known  to 
him.  The  request  and  the  order  are  left  at  the  Accountant-Gen- 
eral's office,  and  on  the  second  day  following,  the  required  power 
with  the  form  of  an  affidavit  of  verification  or  due  execution  of 
the  power  annexed,  may  be  obtained.  The  power  authorizes  the 
attorney  to  receive  the  draft  (which  it  describes  either  by  its 
amount,  or  as  being  the  dividend  on  a  certain  amount  of  stock,  as 
the  case  may  be)  to  indorse  the  grantor's  name  on  the  draft,  and 
to  receive  the  money  from  the  bank.^  The  power  must  be  attested 
by  two  witnesses :  who  must  subscribe  their  names,  residences,  and 
business  or  occupation  in  life ;  one  of  them  must  be  a  house-keeper, 
and  be  so  described  ;  and  one  of  them  must  make  an  affidavit  of 
the  due  execution  of  the  j^ower  before  a  commissioner  authorized 
to  administer  oaths  in  Chancery ;  -  but  if  the  poAver  is  executed  in 
those  parts  of  Scotland  or  Ireland  where  no  such  officers  are  ap- 
pointed, the  affidavit  may  be  sworn  before  the  chief  magistrate  of 
the  place,  or  other  person  lawfully  authorized  to  administer  oaths.^ 
If  the  power  is  executed  abroad,  the  execution  must  be  certified 
by  some  notary  or  other  official  authorized  to  authenticate  such  in- 
struments, and  his  seal  and  signature  must  be  properly  verified. 
If  executed  in  the  Queen's  dominions  abroad,  and  in  the  presence 
of  some  person  lawfully  authorized  to  administer  oaths  in  such 
place,  the  seal  and  signature  of  the  official  need  not  be  verified,* 

Where  an  oi'der  directs  the  sale  or  transfer  of  stock  in  Court, 
the  order  is  taken  by  the  solicitor  to  the  Order  of  Course  Clerk  in 
the  Registrar's  office,  and  a  direction  bespoken  for  the  sale  or  trans- 
fer. If  the  order  deals  with  stock  which  is  to  be  transferred  into 
Court  or  carried  over  subsequently  to  the  date  of  the  decree  or 


firm  with  his  own  name  on  behalf  of  the 
firm.  Kep.  Chan.  Funds  Com.  Ap.  42 
(H.  1). 

1  A  fee  of  3s.  is  paj'able  in  a  fee-fund 
stamp  at  the  Accountant-General's  office 
for  preparing  each  power,  exclusive  of 
stamp  duty.  Regul.  to  Ord.  Sched.  4. 
6d.  is  charged  by  the  stationer  for  each 
form  of  an  inland  power,  including  the 
aflidavit  of  execution;  and  2d.  for  each 
form  of  power  to  be  executed  abroad. 
The  stamp  duty  is:  (1)  On  a  power  to  re- 
ceive principiil  money,  30s.,  if  the  amount 
exceeds  201.,  and  5s.  if  it  does  not;  (2)  On 
a  power  to  receive  a  single  payment  of 
interest,  Is.;  (3)  On  a  power  to  receive 
more  than  one  such  payment,  or  for  peri- 


odical payments,  5s.,  where  the  yearly 
dividend  exceeds  3/. ;  but  no  duty  is  pay- 
able where  the  yearly  dividend  is  under 
31.  See  27  &  28  Vic.  c.  18,  §  1;  and 
Sched.  (C);  'ib.  c.  56,  §  3;  ib.  c.  90.  Where 
the  power  is  to  be  executed  abroad,  the 
duty  is  not  impressed  till  tlie  return  of  the 
power.  For  forms  of  request,  power,  and 
affidavit,  see  Rep.  Chan.  Funds  Com.  Ap. 
42  (H   1,2);  and  Vol.  III. 

2  A7iie,  pp.  743,  744,  891. 

3  Rep.  Chan.  Funds  Com.  Ap.  42 
(H   2). 

4  Seton,19,  20;  ante,  p.  744.  Instruc- 
tions as  to  the  mode  of  execution  are  issued 
with  the  power. 
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order,  the  office  copy  of  the  Accountant-General's  certificate  of     Ch.  XLI. 
the  transfer  in  or  carrying  over  must  be  produced  to  the  Regis-  ^ 

trar's  clerk,  on  bespeaking  the  direction.^  The  direction  is  exam- 
ined and  marked  by  the  Registrar's  clerk  at  the  order  of  course 
seat  before  it  is  signed  by  the  Registrar  ;  ^  and  the  Registrar,  when 
he  signs  it,  marks  with  his  initials,  in  the  margin  of  the  decree  or 
order,  a  memorandum  of  the  issuing.^ 

The  decree  or  order  and  the  Registrar's  direction  are  then  left  Lodging 
at  the  proper  division  of  the  Accountant-Ganeral's  office,  and  the  ^^^^  ^g. 
sale  or  transfer  will  be  completed.*    If  the  stock  is  to  be  trans-  countant- 

1.    .  ,        •  ■^  I-    1  General. 

ferred  out  of  Court,  the  solicitor  havmg  the  conduct  ol  the  pro- 
ceedings should  sign,  at  the  foot  of  the  Registrar's  direction,  a 
memorandum  stating  the  name  and  address  of  the  person  into 
whose  name  the  fund  is  to  be  transferred. 

In  the  case  of  a  sale,  the  Accountant-General's  clerk  checks  the  How  sale 
calculations,  and  makes  up,  in  the  margin  of  the  direction,  a  state-  ^^^^^^^: 
ment  of  the  amount  of  stock  to  be  sold,  or  of  the  money  to  be 
raised,-  The  title  of  the  account,  the  description  of  stock,  and  the 
amount  of  stock  to  be  sold,  or  of  money  to  be  raised,  as  the  case 
may  be,  are  then  entered  on  the  commission  i^aper  for  the  broker. 
On  the  following  morning,  the  broker  takes  the  Registrar's  direc- 
tion to  the  Bank  Chancery  office,  where  the  amount  of  stock  is 
written  in  the  margin  of  the  direction,  and  initialed  by  one  of  the 
clerks.  The  direction  is  then  returned  to  the  broker,  who  proceeds 
to  make  the  sale.  After  the  sale  is  made,  the  contract  note,  which, 
as  in  the  case  of  a  purchase,  is  for  a  future  day,  is  sent,  with  the 
Registrar's  direction,  to  the  Accountant-General's  office.  The 
principal  clerk  in  the  division  to  which  the  account  belongs  writes 
in  the  margin  of  the  ordei-,  opposite  the  direction  to  sell,  a  memo- 
randum of  the  amount  of  stock  sold,  and  of  the  money  produced  . 
by  the  sale.  The  conti-act  note  and  Registrar's  direction  are  then 
taken  to  the  Chief  Clerk,  and  a  certificate  is  made  out  in  the  form 
of  a  notification  to  the  Bank  Chancery  office,  and  the  contract 
note  is  sent  to  the  division  of  the  office  to  which  it  belongs,  and 
entered  in  the  direction  book  there.  On  the  day  of  sale,  the  noti- 
fication and  the  money  raised  by  the  sale  are  taken  by  the  broker 
into  the  General  Cash'  Book  office  of  the  Bank,  and  a  receipt, 
which  is  an  echo  of  the  notification,  is  given  to  him  for  the  money. 
The  receipt  and  the  Registrar's  direction  are  taken  to  the  Transfer 
office,  and  placed  in  the  book  in  which  the  transfer  of  the  stock 
for  the  Accountant-General  to  sign  is  entered.     The  Accountant- 

1  Seton,  78.  xxi.    For  forms  of  certificates,  see  ibid. 

2  Reg.  Regul.,  15  March,  1860,  r.  39.  Seton,  79-82;  and  Vol.  III. 

3  Seton,  78;  Rep.  Chan.  Funds   Com.  *  See  Ord.  I.  16. 

VOL.  II.  54 
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Delivery  out 
of  Exchequer 
bills  and 
bonds,  and 
boxes  of 
effects. 


General  on  attending  at  the  Bank,^  signs  the  entry,  and  the  usual 
receii^t  for  the  money,  and  at  the  same  time  he  signs  the  notifica- 
tion: which  is  then  taken  back  to  the  Cash  Book  office.  From 
that  office  it  is  sent  to  the  Bank  Chancery  office,  and  becomes  the 
authority  there  for  debiting  the  particular  account  with  the  amount 
of  stock  sold,  and  crediting  it  with  the  money  arising  by  the  sale. 
A  certificate  is  afterwards  made  out  at  the  Accountant-General's 
office,  containing  all  the  particulars  of  the  sale,  and  annexed  to 
the  receipt  sent  from  .the  Bank.  The  certificate  is  afterwards  com- 
pared with  the  contract  note  by  the  Chief  Clerk,  and  then  signed 
by  the  Accountant-General,  and  filed  at  the  Report  office.^ 

The  process  gone  through  in  the  case  of  a  transfer  out  of  Court 
is  very  similar.  After  the  Registrar's  direction  has  been  examined 
and  initialed  at  the  Bank  Chancery  office,  it  is  returned  to  the 
Accountant-General.  A  transfer  ticket  is  then  dra^vn,  containing 
the  title  of  the  account,  the  amount  and  description  of  the  stock, 
and  the  names  and  addresses  of  the  persons  to  whom  the  transfer 
is  to  be  made.  A  certificate  is  made  out,  fi-om  the  Registrar's 
direction,  dated  the  day  on  which  the  transfer  will  be  made,  con- 
taining the  date  of  the  order,  the  name  of  the  Registrar  who 
signed  the  direction,  and  other  particulars  in  fidl.  The  Registrar's 
direction  and  the  transfer  ticket  are  then  sent  to  the  Chief  Clerk 
of  the  Accountant-General,  and  particulars  of  all  the  transfers  for 
the  day  of  the  transfer  belonging  to  the  same  division  are  entered 
in  a  list,  in  the  form  of  a  notification  addressed  to  the  Chief  Ac- 
countant at  the  Bank.  On  the  morning  of  the  transfer  day,  the 
transfer  tickets  and  Registrar's  directions  are  taken  by  the  broker 
to  the  Bank,  and  the  proper  entries  are  made  in  the  transfer  books 
for  the  Accountant-General  to  sign.  When  he  has  signed,  he  adds 
his  signature  to  the  list  of  transfers :  which  is  then  taken  to  the 
Bank  Chancery  office,  and  is  the  authority  there  for  debiting  the 
various  accounts  with  the  sums  transferred.  The  certificate  of 
transfer  taken  from  the  Registrar's  dii'ectiou  is  signed,  and  then 
filed  in  the  Report  office.^ 

Exchequer  bills  and  bonds,  and  boxes  containing  suitors'  effects, 
are  delivered  out  of  Court,  under  directions  similar  to  those  issued 
in  the  case  of  sales  and  transfers  of  stock.  The  person  to  whom 
the  delivery  is  to  be  made  attends  at  the  Accountant-General's 
office,  and  is  identified  there.  He  signs  a  receipt  for  the  direction, 
and  takes  it  to  the  Bank:    where  he  is  required  to  indorse  it, 


1  See  ante,  p.  1787  note  (5). 

2  Rep.  Chan.  Funds  Com.  xxii.  For 
forms  of  notification  and  certificate,  see 
ib.  Ap.  41  (E.  1,  2).  As  to  obtaining  an 
office  copy  of  the  certificate,  see  ante, 
p.  1785. 


3  Rep.  Chan.  Funds  Com.  xxii.  For 
forms  of  transfer  ticket,  notification,  and 
certificate  of  transfer,  see  ib.  Ap.  41  (F. 
1-3).  As  to  obtaining  an  office  copy  of 
the  certificate,  see  antt,  p.  1785. 
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before  the  article  mentioned  in  it  is  delivered  to  liim.     If  he  can-     Ch.  xli. 
not  attend  jiersonally,  he  must  give  a  power  of  attorney  to  some  ^ 

one  else  to  receive  the  direction  from  the  Accountant-Geueral,  to 
give  a  receijDt  for  it,  and  to  receive  the  article  mentioned  in  it 
fi'om  the  Bank,  A  certificate  of  the  delivery  is  signed  and  filed  in 
the  Rej^ort  office.^ 

If  the  stocks,  funds,  shares,   or   securities  are  directed   to  be  When  trans- 
transferred  or  delivered  out  of  Court  to  the  legal  personal  repre-  en^^s  directed 
sentatives  of  any  person,  or  to  any  persons  ag  legal  personal  repre-  to  a  person  or 
sentatives  of  any  person,  the  Registrar  may,  upon  proof  of  the  death  representa- 
of  any  such  representatives,  whether  before,  on,  or  after  the  day  of  *''^®- 
the  date  of  the  decree  or  order,  issue  a  certificate  authorizing  the 
transfer  or  delivery  of  such  stocks,  funds,  shares,  or  securities  to  the 
survivoi's  or  survivor  of  them ;  and  if  any  stocks,  funds,  shares,  or 
securities  are  directed  to  be  transferred  or  delivered  out  of  Court 
to  any  person,  or  his  legal  i:)ersonal  rejiresentatives,  the  Registrar 
may,  upon  proof  of  the  death  of  such  person,  whether  before,  on, 
or  after  the  day  of  the  date  of  the  decree  or  order,  issue  a  certifi- 
cate authorizing  the  transfer  or  delivery  of  such  stocks,  funds, 
shares,  or  securities,  to  such  legal  personal  representatives,  or  the 
survivors  or  survivor  of  them ;  ^    but  no  stocks,  funds,  shares,  or 
securities  are  to  be  transferred  or  delivered  out  of  Court  to  the 
legal  personal  representatives  of  any  person,  under  any  probate  or 
letters  of  administration  2:)Uii:)orting  to  be  granted  at  any  time 
subsequent  to  the  expiration  of  six  years  fi'om  the  day  of  the  date 
of  the  decree  or  order.^ 

Previously  to  issuing,  in  such  a  case,  certificates  for  the  transfer  Ceitificates 
or  delivery  of  stocks,  funds,  shares,  or  securities,  the  Registrar  "^nder  Ord. 
requires  the  following  evidence  to  be  produced :  (1.)  If  the  order 
directs  such  transfer  or  delivery  to  the  legal  personal  re23resenta- 
tives  of  a  deceased  person  named  in  the  order,  but  without  naming 
such  representatives  in  the  order,  and  any  of  such  representatives 
are  dead,  leaving  survivors,  or  a  survivor:  the  probate  or  letters 
of  administration  of  the  deceased  person  named  in  the  order,  a 
certificate  of  the  burial  of  the  deceased  rej^resentative,  or  an  official 
extract  from  the  register  of  deaths,*  of  his  death,  and  an  affidavit 
of  his  identity,  (2.)  If  the  order  directs  such  transfer  or  delivery 
to  any  persons  named  in  the  order,  as  the  legal  personal  represent- 
atives of  a  deceased  person,  and  any  of  such  representatives  are 
dead,  leaving  survivors,  or  a  survivor :  a  certificate  of  the  burial  of 
such  deceased  representative,  or  an  official  extract  from  the  register 

1  Rep.  Chan.  Funds   Com.   xxii.     As  3  Ord.  I.  8. 

to  obtaining    an    office    copy,    see    ante,  ^  Under  the  seal  of  tiie  General  Register 

p.  1785.  Office.    See  ante,  p.  865. 

2  Ord.  I.  7, 
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of  deaths  ^  of  his  death,  and  an  affidavit  of  his  identity.  (3.)  If 
the  order  directs  such  transfer  or  delivery  to  any  person  named  in 
the  order,  or  his  legal  personal  representatives,  and  such  person  is 
dead  :  the  probate,  or  letters  of  administration,  a  certificate  of  the 
burial  of  such  deceased  person,  or  an  official  extract  from  the 
register  of  deaths  ^  of  his  death,  and  an  affidavit  of  his  identity  ; 
and  if  any  of  the  legal  personal  representatives  are  also  dead, 
leaving  survivors,  or  a  survivor,  the  further  evidence  required  in 
the  first-mentioned  case.^ 

Under  the  Acts  relating  to  pauper  lunatics,  the  treasurer  of  a 
county,  guardians  of  the  poor,  or  overseers  of  a  parish  are  enabled, 
if  the  pauper  is  interested  in  a  fund  in  Court,  to  apj^ly  for  payment 
thereout  of  the  expenses  they  may  have  incurred  or  may  incur  in 
inture,  in  providing  for  his  maintenance ;  the  application  is  made 
by  petition,  or  where  there  is  otherwise  jurisdiction  at  Chambers 
to  deal  with  the  fund,  by  summons.* 

When  an  order  for  payment  of  money  out  of  Court  has  been 
made,  an  appeal  will  not  stop  the  execution  of  the  order ;  ^  but 
the  Accountant-General  is  justified  in  not  complying  with  an 
order  for  payment  until  there  has  been  sufficient  time  for  the 
appellant  to  make  special  application  to  the  Court  below  for  a 
stay  of  proceedings,®  and  in  practice,  whenever  an  order  has  been 
made  for  the  payment  or  transfer  of  a  fund  out  of  Court,  the 
Accountant-General  allows  a  short  time  to  elapse  before  acting  on 
the  order,  so  as  to  affi^rd  any  one  interested  an  opportunity  of 
applying  for  a  stop  order,  or  making  such  an  application  as  he 
may  be  advised ; ''  and  if  the  Accountant-General  is  served  with 
notice  of  an  appeal  from  an  order  for  the  payment  or  transfer  of 
a  fund  out  of  Court,  or  of  any  application  for  a  stop  order,  he  will 
then  delay  making  the  payment  or  transfer.®    . 

Where  a  fund  had  been  paid  out  in  consequence  of  a  fraudulent 
representation  that  one  of  the  parties  interested  was  dead,  the 
Court,  on  the  discovery  of  the  fraud,  permitted  the  person  to 
whom  the  fund  had  been  paid,  and  who  was  clearly  no  party  to 
the  fraud,  to  retain  the  money,  upon  his  giving  security  to  refund 

Ee  Coleman,  1  W.  N.  209,  V.  C.  S.  The 
order  may  be  made  by  a  V.  C.  For  form 
of  order,  see  Seton,  1109;  and  as  to  the 
evidence  in  support,  see  ib.  1110.  As  to 
the  general  course  of  proceeding  by  pe- 
tition, see  ante,  p.  1603  et  seq.  For  forms 
of  petition  and  summons,  see  Vol.  III. 
6  Ante,  pp.  1467-1471. 

6  Ferguson  v.  Tadman,  1  R.  &  M.  331. 

7  CoUett    V.    Maule,    13   Jur.   672,   V. 
C.  E. 

8  Ante,  p.  1471. 


1  Ante,  p.  865. 

2  Ibid. 

3  Reg.  Regul.,  15  March,  1860,  r.  40. 
The  affidavits  must  not  be  made  bj'  or  be- 
fore one  of  the  executors  or  administrators. 
lb.  n.  For  forms  of  affidavits,  see  ibid.  ; 
and  Vol.  III. 

4  7  &  8  Vic.  c.  101,  §  27 ;  and  see  8  &  9 
Vic.  c.  100,  §  95;  12  &  13  Vic.  c.  103, 
§  16;  16  &  17  Vic.  c.  97,  §§  94-104;  and 
see  Re  UpfuU,  8  M.  &  G.  281;  Re  Ward, 
2  W.  R.  406,  V.  C  W.;  Re  Drewery,  ib. 
436,  V.  C.  K.;  Re  Buckley,  Johns.  700; 
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it,  in  case  it  should  be  required,  or  that  he  would  deal  with  it  as      Ch.XLI^^ 
the  Court  might,  at  any  time  afterwards,  direct.-^ 

The  Act  for  the  further  relief  of  suitors  ^  empowered  the  Lord  Investigation 

.  .        .  ,  i     .  1  1    of  dormant 

Chancellor  to  cause  an  mvestigation  to  be  made  into  the  several  accounts, 
accounts  standing  in  the  name  of  the  Accountant-General  to  the 
credit  of  any  cause  or  matter,  the  dividends  of  which  should  not 
have  been  dealt  with  for  fifteen  years  or  upwards;  and  if  and 
when  he  should  be  of  opinion  that  it  was  not  probable  that  any 
claim  would  be  made  for  the  same,  to  make  orders  for  the  appro- 
priation of  the  future  dividends  to  accrue  due  on  such  stock,  or 
such  part  of  such  dividends  as  he  should  be  of  opinion  might 
safely  and  properly  be  so  appropriated,  for  the  benefit  of  the 
suitors  of  the  Court,  and  for  carrying  the  same  over  to  "The 
Suitors  Unclaimed  Dividend  Account ; "  and  for  the  carrying, 
from  time  to  time,  such  part  of  the  cash  standing  to  the  last- 
mentioned  account  as  he  might  think  fit,  over  to  the  credit  of 
"  The  Suitors  Fee-fund  Account ;  "  and  that  such  di\idends,  when 
so  carried  over,  should  thereupon  become  jDart  of  the  fund  stand- 
ing to  such  account.^  The  Act  also  provided,  that  the  rights  of 
the  suitors  to  the  dividends  so  carried  over,  or  to  the  stock  itself, 
should  not  be  affected,  but  that  the  claims  should  be  satisfied  out 
of  the  "  Suitors  Unclaimed  Dividend  Account,"  or  the  "  Suitors 
Fee-fund  Account,"  or  either  of  them ;  *  and  that  a  similar  investi- 
gation should  be  made  at  the  exjDiration  of  every  five  years  from 
the  first  investigation,  and  a  similar  course  pursued  thereupon.^ 
Under  this  Act,  the  first  investigation  was  made  as  to  stock 
standing  on  the  1st  May,  1854,  upon  accounts  not  dealt  with  for 
fifteen  years.  In  the  following  year,  a  list  containing  the  title  of 
such  accounts,  but  not  stating  the  amounts  standing  thereon,  was 
printed  and  exhibited  in  the  Chancery  ofiices :  in  consequence  of 
which,  many  persons  preferred  their  claims,  and  about  one-half  of 
the  stock  supposed  to  be  unclaimed  was  transferred  out  of  Court 
to  successful  claimants.  In  the  year  1860,  a  second  investigation 
was  made,  and  a  list  published  :  which  included  the  titles  of  such 
of  the  accounts  comprised  in  the  first  List  as  had  not  been  the  sub- 
ject of  successful  claims.^ 

Accounts  upon  which  stock  is  standing,  the  dividends  of  which  Accounts  not 
are  regularly  invested  and  accumulated  by  the  Accountant-General,   considered 
are  not  considered  to  be  within  the  provisions  of  the  above-men-  dividend's 
tioned  Act ;  and  no  orders  have  as  yet  been  made  for  the  appro-  invested"^ 

Nor  orders 

1  Foster  v.  M'Gregor,  9  L.  T.  N.  S.  473,  3  16  &  17  Vic.  c.  98,  §  1.  ^^^  ™*^®  ^°^ 
V.  C.   K. ;  and  see  Ex  parte  Breach,  12           4  /J.  §  2. 

W.  R.  769,  M.  R.;  10  Jur.  N.  S.  982.  6  lb.  §  3. 

2  16  &  17  Vic.  c.  98.  6  Rep.  Chan.  Funds  Com.  xxxiii. 
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^.  upon  the  accounts  which  have  been  the  subiect  of  the  above- 

appropna-  ^.                           .,                -,■,••,■,                       •       -,           ■,•-,■, 

tion  of  divi-  mentioned  investigation,  and  which  have  remained  unclaimed, 
dends. 


1  Rep.  Chan.  Funds  Com.  xxxiii.  As 
to  the  funds  of  the  Court  of  Chancery,  in- 
cluding moneys  and  securities  of  individual 
suitors,  the  suitors  fund,  the  suitors  fee 
fund,  and  surplus  fee  fund,  the  charges 


thereon,  and  the  previsions  for  their  cus- 
tody and  management;  .  see  ib.  xxxi. 
et  seq. ;  and  see  The  Courts  of  Justice 
Building  Act,  1865  (28  &  29  Vic.  c.  48). 
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PRODUCTION  or  DOCUMENTS. 


It  is 'the  practice  of  the  Court  of  Chancery  to  allow  a  party  to 
apply  before  the  hearing  of  a  suit,  for  the  production  of  docu- 
ments, relevant  to  the  matters  in  question,  which  are  in  the  pos- 
session or  power  of  the  opposite  party.^  This  power  to  order  the 
production  of  documents  arises  out  of  that  general  jurisdiction  for 
the  purpose  of  discovery  which,  in  all  proceedings  in  Equity,  con- 
stitutes an  important  feature ;  and,  in  some  instances,  forms,  as  it 
were,  the  very  foundation  for  the  interference  of  the  Court.  So 
far  as  this  jurisdiction  relates  to  what  is  required  to  be  stated 
fully  upon  an  answer,  and  to  the  disclosure  of  facts  within  the 
defendant's  knowledge,  the  subject  has  been  already  discussed ;  ^ 
but  it  still  remains  to  inquire,  briefly,  into  such  principles  relative 
to  discovery  as  may  serve  to  explain  the  right  to  inspect  deeds  and 
writings,  and  the  rules  of  practice  regulating  applications  for  their 
production. 

As  the  plaintiff's  privilege  to  apply  for  the  production  of  docu- 
ments is  a  part  of  his  general  right  to  discovery,  it  may  be  con- 
venient to  state  the  proposition  in  which  this  right  is  accurately 
expressed.  According  to  Sir  James  Wigram,  in  his  Treatise  upon 
the  subject:  "It  is  the  right,  as  a  general  rule,  of  a  plaintiff  in 
•Equity  to  exact  from  the  defendant  a  discovery,  upon  oath,  as  to 
all  matters  of  fact  which,  being  well  pleaded  in  the  bill,  are  ma- 
terial to  the  plaintiff's  case  about  to  come  on  for  trial,  and  which 
the  defendant  does  not  by  his  form  of  pleading  admit."  ^  It  is 
obvious,  from  the  terms  in  which  this  proposition  is  worded,  that 
the  right  to  discovery  is  not  imlimited.  In  order  to  explain  fully 
the  extent  to  which  it  applies,  it  is  necessary  to  investigate :  what, 
upon  any  given  state  of  the  pleadings,  are  material  facts  to  the  plain- 
tiff's case  about  to  come  on  for  trial ;  when  a  fact  may  be  said  to  be 
well  pleaded ;  and  what  the  defendant,  in  every  case,  admits  by  his 
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concerning 
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tion to  order 
production 
of  documents. 


Extent  of  the 
plaintiff's 
right  to  dis- 
covery of 
documents. 


1  See  Warrick  v.  Queen's  College,  Ox- 
ford, L.  R.  3  Eq.  683. 
a  Ante,  pp.  562  et  seq. ;  670  et  seq. ;  715. 


3  Wigram  on  Disc.  p.  46  et  seq. ;  see 
also  Attorney-General  v.  Thompson,  8 
Hare  106. 
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form  of  pleading?  Many  of  these  subjects  have  been  discussed  in 
former  parts  of  this  Ti'eatise ;  ^  and  will  be  found  fully  explained 
in  Sir  James  Wigram's  work  upon  the  subject.  It  is  sufficient  here 
to  state,  that  the  general  principles  relative  to  discoveiy  apply,  as 
well  to  applications  for  the  production  of  documents,  as  to  the 
direct  disclosure  of  facts  by  an  answer. 

The  right  of  the  plaintiff  to  obtain  a  knowledge  of  the  contents 
of  documents  in  the  defendant's  possession  was  formerly  exercised 
by  the  bill  being  so  framed  as  to  call  upon  the  defendant  to  set 
forth  the  short  contents  of  the  deeds  in  question,  or  to  produce 
them.  If,  then,  upon  the  coming  in  of  the  answer,  the  defendant 
admitted  the  possession  of  certain  deeds,  and  described  them  so 
that  they  could  be  identified,  the  Court,  unless  sufficient  disclosure 
had  been  made  of  their  contents  by  the  answer,  would  have  or- 
dered them  to  be  j^roduced.-  The  expense  of  setting  out  the 
contents  of  a  deed  in  the  answer  in  some  respects  modified  this 
practice;  and  it  became  the  custom  for  the  plaintiff  to  charge 
generally  in  his  bill,  that  the  defendant  had  deeds  and  documents 
relating  to  the  matters  in  question  in  his  possession.  Ujion  this 
charge,  interrogatories  more  or  less  searching,  according  to  the 
nature  of  the  case,  were  usually  founded :  so  as  to  extort  fi'om  the 
defendant  a  clear  admission  of  the  possession  of  the  required  docu- 
ments ;  and  if  such  an  admission  Avere  obtained,  it  became  com- 
I^etent  for  the  plaintiff  to  apply  for  an  order  that  the  defendant 
might  produce  the  required  documents.^ 

Under  the  present  practice,  however,  the  Court  may,  upon  the 
ai^plication  of  the  plaintiff,  in  any  suit:  whether  the  defendant 
may  or  may  not  have  been  required  to  answer  the  bill,  or  may  or 
may  not  have  been  interrogated  as  to  the  possession  of  documents : 
make  an  order  for  the  production  by  any  defendant,  upon  oath,  of 
such  of  the  documents  in  his  possession  or  power  relating  to  mat- 
ters in  question  in  the  suit,  as  the  Court  shall  think  right ;  and  the 
Court  may  deal  with  such  documents,  when  produced,  in  such 
manner  as  shall  appear  just.*  It  is,  therefore,  no  longer  necessary 
that  the  defendant  should  admit  the  possession  of  documents  in 


1  See  ante,  pp.  543,  622,  720. 

2  Atkyus  V.  Wright,  14  Ves.  211,  213; 
Lord  Eldon,  in  Princess  of  Wales  v.  Earl 
of  Liverpool,  1  Swanst.  123;  and  see 
Somerville  v.  Mackay,  16  Ves.  382,  387 ; 
Unswoith  V  Woodcock,  3  Mad.  432. 

3  Bettison  v.  Farringdon,  3  P.  Wms. 
363;  Tyler  v.  Drayton,  2  S.  &  S.  309; 
Evans  v-  Richard,  1  Swanst.  7.  In  a  bill 
for  discovery  and  production  of  deeds,  it 
is  absolutely  necessary  to  charge  that  the 
deeds  have  come  to,  or  are  in  the  hands 
of,  the  defendant.  Hough  v.  Martin,  2 
Dev.  &  Bat.  Eq.  226.     When  the  plaintiff 


alleges  that  he  has  never  seen  the  original 
deed  against  which  he  seeks  relief,  and 
prays  that  the  same  may  be  produced  for 
his  inspection,  the  defendant  is  not  bound 
to  make  the  deed  part  of  his  answer,  or 
annex  it  to  it.  The  plaintiff  must,  in  such 
case,  obtain  an  order  from  the  Court  for 
the  production  of  the  deed;  which  order, 
if  disobeyed,  will  put  the  defendant  in 
contempt,  and  by  consequence  prevent 
him  from  making  anv  motion  in  the  cause. 
Smith  V.  Thomas,  2  Dev.  &  Bat.  Eq.  126. 
4  15&  16  Vic.  c.  86,  §  18. 
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his  answer,  before  production  can  be  obtained  ;  and,  altliongb  pro- 
duction can  still  be  obtained  on  an  admission  in  the  answer,  excep- 
tions thereto,  on  the  ground  that  the  defendant  has  not   fully 
answered  the  interrogatory  as  to  documents,  will  be  discouraged.^  ^^^  ^^^^^^ 
Where  discovery  from  the  plaintiff,  either  concerning  matters  of  fj^._^^^  ^^ 
fact,  or  the  contents  of  documents,  was  necessaiy  to  a  defendant  ^i^^^o^-^-y  of 
for  the  purpose  of  enabling  him  to  complete  his  defence  to  the  j,^^^^^^  ^^^^_ 
case  sought  to  be  established  against  him,  he  could,  in  general,  tice. 
only  obtain  such  discovery  by  means  of  a  cross-bill.^     Upon  such 
a  bill  being  filed,  the  plaintiff  in  the  original  suit,  in  his  character 
of  defendant  to  the  cross-bill,  became  liable  to  the  application  of 
the  same  rules,  concerning  the  production  of  documents,  as  a  de- 
fendant in  any  other  case.    An  answer  to  a  cross-bill  cannot,  how- 
ever, in  general  be  obtained  until  the  original  bill  has  been  fully 
answered ;  and,  not  only  must  a  full  answer  in  the  ordinary  sense 
of  the  term  be  placed  upon  the  record,  before  an  answer  to  the 
cross-bill  can  be  enforced,  but  the  plaintiff  in  the  original  suit 
will  be  allowed  time  to  answer  the  cross-bill  until  after  the  defend- 
ant has  compUed  with  an  order  for  production  of  deeds  made  in 

the  original  suit.3  .a.  r     .•         Present  prac^ 

Under  the  present  practice,  the  Court  may,  upon  the  apphcation  tice. 
of  any  defendant  in  any  suit :  but,  where  the  defendant  is  required 
to  answer  the  plaintiff''s  bill,  not  until  he  has  put  in  a  full  and 
sufficient  answer  to  the  bill,  unless  the  Court  shall  order  to  the 
contrary :  make  an  order  for  the  production  by  the  plaintiff  in 
such  suit,  on  oath,  of  such  of  the  documents  in  his  possession  or 

1  Rochdale  Canal  Company  v.  King,  15  books  or  other  documentary  evidence  in 
Beav.  11;  9  Hare  Ap.  49,  n. ;  Law  v.  his  possession  to  the  inspection  of  the  de- 
London  Indisputable  Company.  10  Hare  fendant,  to  enable  the  latter  to  answer  the 
Ap.  20;  Barnard  v.  Himter,  1  Jur.  N.  S.  bill,  and  make  his  defence  in  the  suit. 
1065,  V.C.  S.;  Kidger«\  VVorswick,  5  Jur.  But  if  the  plaintiff,  on  request,  reuses  to 
N,  S.  37,  V.  C  W.;  Piftard  v.  Beeby,  1  permit  the  defendant  to  inspect  such  books 
W.  N.  18 ;  14  W.  R.  303,  V.  0.  K. ;  L.  R.  or  documents,  he  cannot  afterwards  ob- 
1  Eq.  623;  12  Jur.  N.  S.  117;  but  see  ject  that  the  answer  is  insufficient  in  not 
Hudson  V.  Grenfell,  3  Giff.  388;  8  Jur.  N.  stating  their  contents.  Kelly  v.  Eckford, 
S.  878.  5  Paige,  548;     see   Jenning  v.  Smith,   3 

2  See    Potter  v.    Potter,    3   Atk.   719;  John.  Ch.  409. 

Pickering?).  Rigbv,  18  Ves.  484;  Princess  But  in  cases  of  partnership,  where  the 

of  Wales   V.   Lord    Liverpool,  1   Swanst.  partnership  books  and  papers  are  in  the 

114,  123;   City  of  London  v.  Thomson,  3  hands  of  one  of  the  copartners,  or  of  his 

Swanst.    265,    n.    (6);     Micklethwait    v.  assignees  or  representatives,  upon  the  ap- 

Moore,  3  Mer.  292,  296;   Shepherd  v.  Mor-  plication  of  the  other  party,  in  any  stage 

ris,   1  Beav.  175;   3  Jur.  164;    Taylor  v.  of  the  suit,  the  party  so  having  them  in 

Heming,  4  Beav.  235;  5  Jur.  766;   Bate  his  possession,  or  under  his  control,  will  be 

V.  Bate,  7   Beav.  528,  537;    8  Jur.   232;  compelled  to  deposit  them  in  the  hands  of 

ante.  p.  1548  et  seq.  an  officer  of  the  Court,  for  the  inspection 

Where  the  books  or  documents  of  the  of  the  party  making  such  application,  and 

plaintiff  are  material  for  the  defendant's  that  such  party  may  take  copies  thereof, 

defence  of  the  suit,  the  defendant  must  if  necessary.      Kelly  v.  Eckibrd,  5  Paige, 

file  a  cross-bill  against  the  plaintifi"  for  a  548. 

discovery  of  them.     Kelly  v.  Eckford,  5  3  Holmes  v.  Baddeley,  7  Beav.  69;  ante, 

Paige,  548.  p.  1550 ;  and  see    Taylor  v.  Heming,  ubi 

In  ordinary  cases  the  plaintiff  cannot  be  sup. 
compelled,   upon   motion,   to   submit   his 
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power,  relating  to  the  matters  in  question  in  the  suit,  as  the  Court 
shall  think  right ;  and  the  Court  may  deal  with  such  documents, 
when  produced,  in  such  manner  as  shall  appear  just.^ 

If  the  defendant  is  not  required  to  answer  the  bill,  he  may  ob- 
tain production  of  documents,  as  well  before  as  after  he  puts  in  a 
voluntary  answer ;  ^  but  where  he  is  required  to  answer,  it  is  not 
the  practice  of  the  Court  to  order  production  before  answer :  for, 
if  the  Coui't  were  to  compel  the  plaintiff  to  produce  the  evidence 
on  which  he  founds  his  charge,  before  the  defendant  puts  in  his 
answer,  the  defendant  would  be  enabled  to  shape  his  defence 
according  to  the  evidence  which  he  knows  to  be  in  the  plaintiff's 
possession.^ 

The  application  for  production  is  made  by  summons  :  *  which 
must  be  served  on  the  opposite  party,  in  the  usual  manner.^  If 
the  application  is  founded  on  an  answer,  the  common  order  directs, 
either  that  the  admitted  documents  ^  be  left  with  the  Record  and 
Writ  Clerk,  and  that  the  plaintiff,  his  soUcitors  and  agents,  be  at 
liberty  to  inspect  them,  and  to  take  copies,  at  his  expense ;  "^  or 
else  that,  without  being  so  left,  they  be  at  liberty  to  inspect  and 
take  copies  of  the  documents  at  the  office  of  the  defendant's  solic- 
itor, or  other  convenient  place.^  If,  however,  the  ajjplication  is 
made  without  reference  to  the  answer,  then  the  common  order 
directs  the  party  within  a  limited  tune  to  file  an  affidavit,  stating 
what  documents  he  has  or  has  had  in  his  possession  or  power 
relating  to  the  matters  in  question ;  ^  and  either  to  leave  with  the 
Record  and  Writ  Clerk  such  of  the  documents  admitted  by  him 
as  he  may  not  by  the  affidavit  object  to  produce :  in  which  case, 
leave  to  inspect  and  take  copies  is  given  to  the  opposite  party  ;  ^° 
or  else,  that  the  opposite  party  be  at  liberty  to  make  such  inspec- 
tion and  take  such  copies  at  the  office  of  the  deponent's  solicitor, 
or  other  sj^ecified  place.-^-^  The  sumznons  is,  therefore,  framed 
according  to  the  form  of  order  which  the  apjjlicant  seeks  to 
obtain.^2 


1  15  &  16  Vic.  c.  86,  §  20. 

2  Bailey  v.  Dunkerley,  6  W.  R.  835,  Y. 
C  K 

's  Hallidav  v.  Temple,  8  De  G.,  M.  &  G. 
96,  &9;  Turner  v.  Burkinshaw,  4  Giff. 
399 ;  9  Jur.  X.  S.  866 ;  and  see  Bate  v. 
Bate.  7  Beav.  528,  538 ;  8  Jur.  232. 

4  15  &  16  Vic.  c.  80,  §  26,  ante,  p.  1323. 

5  Ante,  p.  1335. 

6  The  word"  documents'"  is,  in  practice, 
considered  to  comprise  all  written  evi- 
dence. 

'f  See  form  of  order,  Seton,  1040,  No.  1. 

8  lb.  No.  2;  and  see^pos^,  p.  1837. 

9  Where  the  application  is  made  by  or 
against  a  claimant  coming  in  under  a  de- 
cree, the  discovery  required  by  the  affi- 


davit is  usually  confined  to  documents 
relating  to  his  claim;  see  ante,  pp.  1085, 
1115;  and  see  Newland  v.  Steer.  11  Jur. 
N.  S.  596;  13  W.  R.  1014,  V.  C.  K. ;  and 
Seton,  1043,  No.  9. 

10  Seton,  1040,  No.  3. 

11  lb.  1041,  No.  4. 

12  There  is  no  objection  to  include  in 
one  summons  applications  against  several 
defendants:  though  represented  by  sepa- 
rate solicitors;  and  though  production  of 
documents  acfmitted  by  answer  is  sought 
from  some  of  them,  and  an  affidavit  from 
others.  See  Seton,  1041,  No.  5;  1042,  No. 
6.  For  various  forms  of  summons,  see 
Vol.  III. 
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Where  production  is  sought  from  a  corporation  aggregate,  the 
affidavit  is  directed  to  be  made  by  their  clerk  or  secretary,  or 
some  other  officer  acquainted  with  their  documents.^  Where  the 
clerk  of  a  company,  who  was  made  a  defendant,  as  such,  for  pur- 
poses of  discovery,  swore  that  the  documents  were  in  the  custody 
of  the  governing  body  of  the  corporation,  and  were  not  accessible 
without  their  leave,  but  did  not  state  that  leave  had  been  refused 
him,  the  affidavit  was  held  to  be  insufficient.^ 

If  the  plaintiff  has  interrogated  the  defendant  as  to  documents, 
but  such  interrogatory  has  not  been  answered,  he  may  obtain,  on 
summons,  the  common  order  for  an  affidavit  and  production  or  in- 
spection, on  condition  that  he  accepts  the  affidavit  as  an  answer  to 
the  interrogatory,  in  so  far  as  it  may  be  an  answer  thereto  ;  and . 
the  order  will  be  worded  accordingly. 

A  defendant  may,  if  the  Court  thinks  fit,  be  required  to  make 
an  affidavit  as  to  documents,  although  he  has  already  set  them  out 
in  his  answer.^ 

The  plaintiff  will  not  waive  the  application  by  obtaining,  in  the 
interval  between  the  service  of  the  summons  and  the  day  of  hear- 
ina:  it,  an  order  to  amend  his  bill ;  *  and  where  an  application  for 
the  production  of  documents  is  made  upon  the  answer,  it  does  not 
operate  as  an  admission  of  the  sufficiency  of  the  answer :  so  that 
the  plaintiff  may,  after  such  an  appUcation,  still  file  exceptions.^ 

An  answer  is  considered  full  and  sufficient  until  it  is  successfully 
excepted  to :  ^  therefore,  the  defendant,  where  he  is  required  to 
answer,  may  apply  for  an  affidavit  to  be  made- by  the  plaintiff,  as 
soon  as  he  has  filed  his  answer,  and  need  not  wait  until  the  expi- 
ration of  the  time  allowed  for  filing  exceptions ; ''  but,  in  such  a 
case,  the  hearing  of  the  application  will,  if  necessary,  be  adjourned 
for  a  limited  period,  in  order  to  afford  the  plaintiff  time  to  consider 
whether  the  answer  is  sufficient.^  Where  the  answer  had  been 
found  insufficient,  but  the  plaintiff  gave  notice  of  motion  for  a 
decree,  he  was  held  to  have  waived  his  right  to  a  further  answer ; 
and  was  ordered  to  produce  the  documents  in  his  possession  to  the 
defendant.^ 


1  Seton,  1048 ;  and  see  Law  v.  London 
Indisputable  Company,  10  Hare  Ap.  20; 
Ranger  v.  Great  Western  Railway  Com- 
pany, 4  De  G.  &  J.  74;  5  Jur.  N.  S.  1191; 
Clinch  V.  Financial  Corporation,  L.  R.  2 
Eq.  271;  12  Jur.  N.  S.  484,  V.  C  W. ; 
Acomb  V.  Landed  Estate  Co.,  1  W.  N.  87; 
14  W.  R.  387,  V.  C.  W.  •  For  form  of 
order,  see  Seton,  1042,  No.  7;  and  for 
form  of  summons,  see  Vol.  III. 

2  Attorney-General  v.  Mercers'  Com- 
pany, 9  W.  R.  83,  V.  C.  W. 

3  "Hanslip  v.  Kitton,  1  De  G.,  J.  &  S. 
440;  9  Jur.  N.  S.  482. 


4  Chidwick  v.  Prebble,  6  Beav.  264;  S. 
C.  nom.  Chadwick  v.  Pubble,  7  Jur.  204; 
and  see  ante,  pp.  424,  425. 

5  Lane  v.  Paul,  3  Beav.  66. 

6  Lafone  v.  Falkland  Islands  Company, 
2  K.  &  J.  276;  Sibbald  v.  Lowrie,  cited 
ib.  277,  note. 

7  As  to  exceptions,  see  ante,  p.  758  et 
seg. 

8  Walker  v.  Kennedy,  3  Jur.  N.  S.  481; 
5  W.  R.  396,  V.  C.  K. 

9  Boyse  v.  Cokell,  18  Jur.  770,  V.  C  W. 
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though  docu- 
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apply,  al- 
though be- 
tween sum- 
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hearing  he 
obtains  order 
to  amend. 

Sufficiency 
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admitted  by 
applying. 
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duction as 
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After  notice 
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decree,  de- 
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duction, 
though  his 
answer  is 
insufficient. 
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Evidence  in 
support  of 
application. 


Delay  in 
applying. 


Form  of  affi- 
davit. 


All  the  plain- 
tiffs to  join. 

Objections 
to  discovery 
to  be  raised 
by  the  answer 
or  affidavit. 

Description 
of  documents. 


Further  time 
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must  seek 
the  necessary 
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to  be  pro- 
tected from 
production. 


Where  the  apj^licatioii  is  founded  on  an  answer,  it  must  be  shown 
by  an  office  copy  of  the  answer,  and  schedules  thereto,  if  any,  that 
the  jjlaintiff  is  entitled  to  the  jDroduction  or  inspection  he  claims,^ 
unless  the  application  is  consented  to ;  but  no  evidence  is  ordinarily 
required  in  sujjport  of  an  application  for  an  affidavit  of  documents 
and  consequential  production. 

The  applicant  will  not  be  prejudiced  by  delay  in  making  the 
application  ;  -^  and  his  own  statement  of  his  case  will  be  assumed 
to  be  true  for  the  purposes  of  it.^ 

The  Judges  have  settled  the  form  of  the  affidavit  to  be  made  in 

answer  to  the  common  order ;  *  and  it  should  be  adhered  to,  and 

only  varied  in  so  far  as  may  be  necessary  to  meet  the  circumstances 

.  of  the  case.^     All  the  plaintiffs  required  by  the  order  to  make  the 

affidavit  must,  as  a  general  rule,  join  in  it.^ 

Any  objections  or  reasons  against  the  production  should  be 
clearly  and  distinctly  stated  in  the  answer  or  affidavit ;  "^  which 
must  also  describe  the  documents  with  sufficient  distinctness  to 
enable  the  Court  to  order  production,  if  the  objections  should  be 
overruled  ;  ^  and  the  affidavit  must  be  made,  although  the  defend- 
ant has  good  reasons  against  the  production.^ 

If  required,  an  extension  of  the  time  for  making  the  affidavit 
may  be  obtained  upon  summons  at  Chambers :  which  must  be 
served  on  the  party  seeking  production. -^^ 

The  party  ordered  to  make  the  affidavit  must  seek  the  necessary 
information  from  his  present  or  former  agents.^^  A  statement  as 
to  the  purport  and  effect  of  the  documents,  made  on  the  faith  of 
information  received  from  other  persons,  will  not  protect  them 
from  production.^^ 

Where  the  party  filing  the  answer  or  affidavit  claims  thereby  to 
protect  documents  from  production,  and  the  opposite  party  con- 
siders he  is  entitled  to  have  them  produced,  the  proper  mode  of 
raising  the  question  is  by  taking  out  a  summons  for  their  produc- 
tion, and  not,  in  the  case  of  an  affidavit,  by  a  summons  to  consider 


1  And  seejMst,  p.  1828. 

2  Rochdnle  Canal  Company  v.  King,  15 
Beav.  11;  9  Hare  Ap.  49,  note;  Parkinson 
V.  Chambers,  1  K.  &  .J.  72;  but  see  Duke 
of  Beaufort  v.  Taylor,  2  Hare,  245. 

3  Gresley  v.  Mousley,  2  K.  &  J.  288 ;  2 
Jur.  N.  S.  156. 

4  Regul.  8  Aug.,  1857,  r.  24,  and  Sched. 
No.  3;  and  see  Vol.  III. 

5  Rochdale  Canal  Company  v.  King,  ubi 
sup.;  Mansell  v.  Feenev  (No.  2),  2  J.  & 
H.  320,  323;  Woodhatch  v.  Freeland,  11 
W.  R.  398,  V.  C.  K.;   Bloxam,  46. 

6  Walker  v.  Kennedy,  5  W.  R.  396,  V. 
C.  K. 

7  Rochdale   Canal   Company   v.   King,  . 
vbisup.;  and  see  Hardman  v.  Ellames,  2 


M.  &  K.  732,  745;  Bloxam,  46;  and  form 
of  affidavit,  Regul.  8  Aug.,  1857,  Sched. 
No.  3;  and  Vol.  III. 

8  Lazarus  v.  Mozley,  5  Jur.  N.  S.  1119, 
V.  C.  S. ;  and  see  Atkyns  v.  Wright,  14 
Ves.  213. 

9  Rumbold  v.  Forteath,  8  K.  &J.  44; 
Lazarus  v.  Mozlev,  vbi  sup. ;  Quinn  v.  Rat- 
cliff,  6  Jur.  N.  S."  1327;  9  W.  R.  65,  V.  C. 
S.;  Seton,  1047. 

1"  For  form  of  summons,  see  Vol.  III. 

11  Earl  of  Glengall  v.  Frazer,  2  Hare, 
99;  6  Jur.  1081;  M'Intosh  v.  Great  West- 
ern Railway,  4  De  G.  &  S.  544;  and  see 
Gabbett  v.  Cavendish,  3  S  wanst.  267,  note. 

12  Manbv  v.  Bewicke  (No.  3),  8  De  G., 
M.  &  G.  476;  2  Jur.  N.  S.  671. 
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the  sufficiency  of  the  affirlaAnt.^  On  the  hearing  of  the  application, 
the  Judge  will,  if  necessary,  inspect  the  documents,  himself,  and 
determine  whether  any  of  them  should  be  produced.^ 

If  the  affidavit  is  considered  to  be  informal,  or  insufficient,  from 
any  cause  :  such  as,  not  containing  a  clear  admission  or  denial  of 
the  possession  of  documents  ;  or  such  a  description  of  them  that  the 
Court  can  enforce  its  order :  a  further  summons  to  consider 
the  sufficiency  of  the  affidavit  should  be  taken  out ;  ^  and  if  the 
affidavit  is  held  to  be  informal  or  insufficient,  the  party  seeking 
production  may  obtain  at  Chambers  an  order,  expressing  that  the 
Judge  is  of  opinion  that  the  affidavit  is  insufficient ;  *  and  upon 
production  of  such  order  to  the  Record  and  Writ  Clerk,  together 
with  the  order  directing  the  affidavit  to  be  made,  and  an  affidavit 
of  due  service  thereof,  before  the  affidavit  as  to  documents  was 
filed,^  he  will  seal  an  attachment  or  other  process  for  disobedience 
to  the  order,  as  if  no  affidavit  had  been  filed.^  It  is  usual,  however, 
for  the  Judge,  on  holding  an  affidavit  to  be  insufficient,  to  give  the 
deponent  a  few  days'  further  time  to  file  a  full  and  sufficient  affi- 
davit :  in  Avhich  case,  a  clause  to  that  effect  is  inserted  in  the 
order  ;  ^  and  such  time  may  be  further  extended,  on  his  special  ap- 
plication by  summons.^  Where  time  is  thus  given,  process  of  con- 
tempt cannot  be  issued  till  such  time  has  expired ;  nor,  if  the 
deponent  files  a  further  affidavit,  till  the  insufficiency  thereof  has 
been  determined  by  the  Judge.  Where  a  further  affidavit  is  filed, 
the  same  course  may  be  repeated  till  a  sufficient  affidavit  is  made  ; 
but  where  the  Judge  is  of  opinion  that  the  deponent  is  wilfully 
evading  the  order,  he  may  refuse  him  further  time,  and  thereby 
leave  him  in  peril  of  process  of  contempt  for  his  disobedience. 

The  party  from  whom  production  is  sought  cannot  be  cross-ex- 
amined on  hi's  affidavit  or  answer  ;  ^  and  no  other  evidence  as  to 
his  possession  of  the  documents  can  be  received ;  "  although  it  is 
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Course,  where 
affidavit  is 
informal  or 
insufficient. 


1  Nicholl  V.  Jones,  13  W.  R.  451,  V.  C. 
W.:  2  H  &  M.  588.  For  form  of  sum- 
mons, see  Vol.  III. 

2  For  form  of  order  in  such  case,  see 
Seton,  1042,  No.  8. 

3  For  form  of  summons,  see  Vol.  III. 

4  The  order  need  not  be  served.  For 
form  of  order,  see  Seton,  1043,  No.  10; 
and  Vol.  III. 

6  As  to  service,  see  «w<e,  p.  1042  et  seq. ; 
and  as  to  enforcing  production  of  docu- 
ments, see  post,  p.  1839. 

6  "Where  the  order  directingthe  affidavit 
to  be  made  has  not  been  duly  served,  the 
furtlier  order  holding  the  .'ittidavit  to  be 
insufficient  should  also  repeat  the  direc- 
tions of  the  former  order  as  to  filing  a  full 
and  sufficient  affidavit,  and  depositing  the 
documents  in  Court,  within  a  limited  time, 
or  directing  their  production  out  of  Court; 
and  must,  in    such  case,    be    indorsed, 


served,  and  disobeyed,  and  an  affidavit  of 
such  service  and  disobedience  be  pro- 
duced to  the  Record  and  Writ  Clerk,  be- 
fore process  of  contempt  can  be  issued. 

7  See  Setun,  1043,  No.  10;  and  Vol.  III. 

8  For  form  of  summons,  see  Vol.  III. 

9  M:mby  v.  Bevvicke  (No.  2),  8  De  G., 
M.  &  G.  470;  2  Jur.  N.  S.  672,  overrul- 
ing Kay  V.  Smith,  3  W.  R.  622,  L.  JJ. ;  20 
Beav.  566 ;  Underwood  v.  Secretary  of 
State  for  India,  1  W.  N.  95,  V.  C.  W.;  12 
Jur.  N.  S.  321;  14  W.  R.  551,  V.  C.  W. 
&  L.  JJ. 

10  Addis  «.  Campbell,  1  Beav.  258,  261; 
Edwards  v.  Jones,  1  Phil.  501 ;  Lamb  v.- 
Ortoii,  1  Drew.  414;  Richards  ii.  Watkins, 
6  Jur.  N.  S.  168,  V.  C.  \V.;  and  see  Man- 
sell  V.  Feeney  (No.  2),  2  J.  &  H.  320;  Un- 
derwood V.  Secretary  of  State  for  India, 
ubi  supra. 


Cross-ex- 
amination on 
affidavit  or 
answer  is  not 
allowed ; 
nor  other 
evidence  of 
possession ; 
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but  deponent 
may  be  re- 
quired to 
make  affida- 
vit as  to  speci- 
fied docu- 
ments. 

Defendant 
may  be 
allowed  by 
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explain  away 
admission 
of  possession 
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Right  to  seal 
up  irrelevant 
matter. 


Course,  where 
there  is 
reason  to 
suspect  the 
party  has 
concealed 
relevant 
matter. 


Production 
by  next 
friend,  or  by 
co-defendant 
before  decree, 
not  ordered. 


suggested  that  a  document  has  been  fi'audulently  omitted  from  the 
schedule ;  ^  but  he  may  be  required  to  make  a  further  affidavit, 
stating  specifically  whether  he  has  or  has  had  a  particular  document 
in  his  possession,  and  what  he  has  done  with  it.^ 

Where  the  application  is  founded  on  an  answer,  which,  taken  by 
itselfj  would  have  shown  a  sufficient  admission  of  possession,  the 
party  has  been  permitted  to  show  by  affidavit  that  the  documents 
in  question  are  so  circumstanced  as  not  to  be  in  his  possession, 
custody,  or  power,^  or  that  the  required  documents  come  within 
some  of  the  special  grounds  of  exemption.* 

The  party  ordered  to  produce  the  documents  may  conceal,  by 
sealing  up,  such  portions  of  the  documents  as  he  may  by  his  affi- 
davit swear  to  be  privileged  from  production  ;  ^  and  the  order  for 
jDroduction  will,  on  his  api^lication,  be  qualified  in  this  manner,  as 
well  where  it  is  fo^^nded  on  an  answer,®  as  where  it  is  not.  Where 
the  right  to  seal  up  is  omitted  to  be  claimed  in  this  manner,  a 
special  api3lication  for  leave  to  seal  up  may  be  made  by  summons.'^ 
In  a  case  of  this  kind,  even  though  there  are  strong  grounds  for 
suspecting  that  the  party  has  sealed  uj)  matter  that  ought  to  have 
been  disclosed,  the  Court  is  concluded  by  the  oath  of  the  party 
from  giving  fiirther  discovery.^  If,  however,  his  affidavit  contains 
statements  at  variance  with  each  other,  or  if  the  document  itself 
shows  a  discrepancy  in  his  statements,  it  seems  that  it  would  be 
quite  consistent  with  the  rules  of  the  Court  to  get  at  the  truth,  by 
compelling  him  to  give  discovery ;  ^  and  in  such  a  case,  the  Court 
will,  if  necessary,  unseal  the  documents  and  examine  them,  in  order 
to  see  whether  the  applicant  is  entitled  to  inspect  the  portions 
sealed  up.-"' 

A  defendant  cannot  comjiel  the  production  of  documents  by  the 


1  Reynell  v.  Sprve,  1  De  G.,  M.  &  G. 
656;   15  Jur.  1046.  " 

•-  Richards  v.  Watkins,  6  Jur.  N.  S.  168 ; 
V.  C.  W. ;  Willett  V.  Thiselton,  1  N.  R. 
42,  M.  R.;  Noel  v.  Noel,  1  De  G.,  J.  &  S. 
468;  9  Jur.  N.  S.  589;  Westminster  & 
Br3'mbo  Colliery  Companv  v.  Clavton,  12 
W.  R.  123,  V.  C.  W.  For  form  of  sum- 
mons in  such  case,  see  Vol.  III.  When 
the  application  has  been  made  by  a  de- 
fendant, and  the  affidavit  is  insufficient, 
he  should  file  a  concise  statement,  with 
interrogatories.  Newall  v  Telegraph  Con- 
struction Co.,  L.  R.  2  Eq.  756,  V.  C.  W. 

3  Morrice  v.  Swaby,  2  Beav.  500;  Smith 
V.  Jlassie,  4  Beav.  417;  Gardner  v.  Dan- 
gerfleld.  5  Beav.  389;  Burbidge  ^;.  Robin- 
son, 2M'N.  &G.  244. 

4  Tyler  v.  Drayton,  2  S.  &  S.  309,  311; 
Hughes  V.  Bidduiph,  4  Russ.  190;  Parsons 
V.  Hobertson,  2  Keen,  605;  Llewellvn  v. 
Badeley,  1  Hare,  527,  530;  6  Jur.  "705; 
Curd  V.  Curd,  1  Hare,  274;  6  Jur.  307,  L. 


C. ;  Blenkinsop  v.  Blenkinsop,  10  Beav. 
143. 

5  Gerard  v.  Penswick,  1  Swanst.  533; 
Curd  V.  Curd,  iibi  sup.  ;  Mansell  v.  Feeney 
(No.  2),  2  J.  &  H.  320;  Talbot  v.  Marsh- 
field,  1  Law  Rep.  Eq.  6;  11  Jur.  N.  S. 
901,  V.  C.  K. 

6  Ibid.  For  form  of  order,  see  Seton, 
1040,  No.  2. 

7  Talbot  V.  Marshfield,  nbi  sup.  For 
form  of  order,  see  Seton,  1043,  No.  9.  As 
to  the  costs  of  the  application,  see  ibid. ; 
and  for  form  of  summons,  see  Vol.  IH. 

8  Sheffield  Canal  Company  v.  Sheffield 
&  Rotherham  Railway  Companv,  1  Phil. 
484. 

9  Bowes  V.  Fernie,  3  M.  &  C.  632; 
Geeenwood  v.  Greenwood,  6  W.  R.  119, 
V.  C.  K. ;  and  see  Westminster  &  Brymbo 
Collierv  Company  v.  Clayton,  ubi  sup. 

10  Caton  V.  Lewis,  22  L.  J.  Ch.  946,  M. 
R. ;  Lafone  v.  Falkland  Islands  Companv, 
27  L.  J.  Ch.  25,  V.  C.  W. 
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next  friend  of  the  plaintiff;  ^  nor  can  he,  before  decree,  obtain  the 
production  of  documents  in  the  possession  of  a  co-defendant :  ^ 
although,  after  decree,  he  may  do  so.^ 

Where  the  defendant  to  an  information  requires  the  production 
of  documents  in  the  possession  of  the  relators,  he  must  apply  to 
the  Attorney-General.* 

The  course  of  procedure  for  obtaining  the  production  of  docu- 
ments after  the  hearing,  is  the  same  as  that  already  described  for 
obtaining  their  production  before  the  hearing ;  ^  and  a  party  who 
has  made  a  full  discovery  of  documents  before  the  hearing,  may 
be  ordered  to  make  a  further  discovery  after  the  hearing.^ 

A  claimant  coming  in  under  a  decree  can,  in  the  same  manner, 
obtain  production  from  the  parties  to  the  cause  of  the  documents 
material  to  his  case  which  are  in  their  possession  ; ''  and  may,  con- 
versely, be  ordered  to  produce  all  the  documents  in  his  custody, 
possession,  or  power  relating  to  his  claim.^ 

It  is  not  necessary  that  the  documents  should  be  in  the  actual 
corporeal  possession  of  the  party  ordered  to  produce  them  :  it  is 
sufficient  if  he  has  the  right  to  deal  with  them  ;  ^  and,  therefore, 
where  they  are  in  possession  of  his  agent,  production  will  be 
ordered :  the  principle  of  the  Court  being,  that  the  possession  of 
the  agent  is  the  possession  of  the  party  himself^"  It  seems,  how- 
ever, necessary,  that  the  person  in  whose  custody  the  docimients 
are,  should  hold  them  exclusively  for  the  party  against  whom  the 
application  is  made :  for,  according  to  Lord  Cottenham,  when  docu- 
ments are  in  the  possession  of  A,,  B.,  and  C,  you  cannot  order 
that  A.  shall  produce  them  ;  and  that  for  the  best  possible  reason, 
namely,  that  he  could  not  produce  them ;  ^^  and,  upon  the  same 
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1  Hardwick  v.  Wright,  11  Jur.  N.  S. 
297 ;  13  VV.  R.  560,  V.  C.  S. 

2  Attornej -General  v.  Glapham,  10 
Hare  Ap.  68;  Hardwick  v.  Wright,  nbi 
sup.;  and  see  Wynne  v.  Humberston,  27 
Beav.  421;  5  Jur.  N.  S.  5. 

3  Hart  V.  Monteflore,  30  Beav.  280 ;  8 
Jur.  N.  S.  350 ;  Bowen  v.  Pearson,  9  Jur. 
N.  S.  789;  11  W.  R.  819,  V.  C.  S. 

4  Attorney-General  v.  Clapham,  10 
Hare  Ap.  68,  70;  and  see  Attorney-Gen- 
eral V.  Pavne,  M.  R.,  in  Chambers,  25 
March,  1859,  Reg.  Lib.  1858,  A.  1255, 
where  the  affidavit  was  directed  to  be 
made  by  the  relators  or  one  of  them,  or 
the  informant's  solicitor,  he  consenting. 

5  Ord.  XLII.  4;  ante,]).  1084. 

6  Hnnslip  v.  Kitton,  1  De  G.,  J.  &  S. 
440;  9  Jur.  N.  S.  482. 

7  A>ite,Y,p.  1209  note  (2),  1820,  note  (9); 
Re  M'Veagh,  M'Veagh  v.  Croall,  1  De  G., 
J.  &  S.  399;  9  Jur.  N.  S.  240;  and  see 
Newland  v.  Steer.  11  Jur.  N.  S.  596;  13 
W.  R.  1014,  V.  C.  K.;  Dent  v.  Dent,  1 
Law  Rep.  Eq.  186,  M.  R. 


8  Ante, -p.  1209  note  (2),  Be  Pine,  Piner. 
Ellis,  M.  R.,  in  Chambers,  18  Nov.,  1863, 
Reg.  L.  lb.  B.  2267. 

9  Reid  V  Liinglois,  1  M'N.  &  G.,  627, 
636;   14  Jur.  467,  469. 

10  Murray  v.  Walter,  C.  &  P.  114,  125; 
3  Jur.  719;  Morrice  v.  Swaby,  2  Beav. 
500;  Wright  v.  Mayer,  6  Ves.  280,  281; 
Fenwick  v.  Reed,  IMer.  114,123;  M'Cann 
V.  Beere,  1  Hogan,  129 ;  and  see  Palmer  v. 
Wright,  10  Beav.  234;  Colyer  v.  Colyer, 
9  W.  B.  452,  V.  C.  K.;  Bishop  of  Win- 
chester V.  Bowker,  29  Beav.  479 ;  Earl  of 
Eglinton  V.Lamb,  12  Jur.  N.  S.  45;  14 
W.  R.  170,  V.  C.  K. ;  Eager  v.  Wiswall, 

2  Paige,  369;  Glyn  v.  Caulfeild,  3  Mar.  & 
G.  463. 

11  Murray  t).  Walter,  C.  &  P.  114,124; 

3  Jur.  719';  see  Cridland  v.  Lord  de  Mau- 
ley, 13  Jur.  442,  V.  C.  K.  B.;  Reid  v. 
Langlois,  1  M'N.  &  G  627;  14  Jur.  467; 
Morrell  v.  Wootten,  13  Beav.  105;  15  Jur. 
319;  Richards  v.  Watkins,  6  Jur.  N.  S. 
168,  V.  C.  W. 
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principle,  where  the  person  who  holds  them  is  the  agent  of  other 
persons  as  well  as  the  party  against  whom  the  motion  is  made,  it 
seems  that  no  order  can  be  made  for  the  production  of  such  docu- 
ments.-^ This  jDrinciple,  however,  does  not  extend,  so  as  to  exoner- 
ate a  party  from  making  a  discovery,  by  answer,  of  any  knowledge 
he  may  be  able  to  obtain  by  inspecting  documents  in  the  joint  pos- 
session of  himself  and  others  :  for  a  party  is  bound  to  inspect,  and 
answer  as  to  the  contents  of,  all  documents  that  are  in  his  posses- 
sion or  power ;  and  all  which  he  has  a  right  to  inspect,  provided 
he  can  enforce  that  right,  are  in  his  power.^ 

The  diiference  between  ordering  a  party  to  produce  a  document 
in  which  he  has  only  a  joint  jDossession  with  others,  and  ordering 
him  to  disclose  the  result  of  his  insj)ection  of  documents,  which, 
though  not  in  his  exclusive  possession,  he  is  still  entitled  to  peruse, 
has  been  very  clearly  pointed  out  by  Lord  Cottenham,  in  the  case 
of  Taylor  v.  Mundell?  In  that  case  he  says :  "  It  is  true  that  the 
rule  of  the  Court,  adopted  from  necessity,  with  reference  to  the 
production  of  documents,  is,  that  if  a  defendant  has  a  joint  j^osses- 
sion  of  a  document  with  somebody  else  who  is  not  before  the 
Court,  the  Court  will  not  order  him  to  j^roduce  it ;  and  that  for 
two  reasons :  one  is,  that  a  j^arty  will  not  be  ordered  to  do  that 
which  he  cannot  or  may  not  be  able  to  do ;  ^  the  other  is,  that 
another  party,  not  present,  has  an  interest  in  the  document  which 
the  Court  cannot  deal  with.  But  that  rule  does  not  apply  to  dis- 
covery; in  which  the  only  question  is,  whether,  as  between  the 
jolaintiff  and  the  defendant,  the  plaintiff  is  entitled  to  an  answer 
to  the  question  he  asks  :  for,  if  he  is,  the  defendant  is  bound  to 
answer  it  satisfactorily,  or,  at  least,  show  the  Coitrt  that  he  has 
done  so  as  far  as  his  means  of  information  will  permit."  ^  Where, 
however,  the  i^arty  has  the  benefit  of  a  covenant  for  the  produc- 
tion of  documents,  for  the  purpose  of  manifesting  his  own  title, 
he  cannot  be  compelled  to  obtain  an  inspection,  and  disclose  their 
contents,  or  obtain  their  production,  in  order  to  establish  a  claim 
set  up  against  himself,  in  a  suit  to  which  the  covenantor  is  not  a 
party.® 

If  the  exclusive  right  to  the  possession  is  only  prevented  by  the 
document  being  retained  by  any  agent  or  solicitor,  the  Court  will 


1  Lopez  V.  Deacon,  6  Beav.  254,  258; 
Airey  v.  Hall,  2  De  G.  &  S.  489;  12  Jur. 
1043";  Edmonds  v.  Lord  Foley,  30  Beav. 
282;  8  Jur.  N.  S.  552;  see,  however,  Wal- 
burn  V.  Ingilby,  1  M.  &  K.  61,  78,  79; 
and  the  observations  of  Lord  Cottenham 
thereon,  in  Murray  v.  Walter,  C.  &  P.  125. 

2  Taylor  v.  Ruiidell,  1  Phil.  222,  226; 
and  see  S.  C,  11  Sim.  391;  1  Y.  &  C.  C. 
C.  128;  C.  &  P.  104;  Glyn  v.  Caulfeild,  3 
M'N.  &  G.   463;  15  Jur.  807;  Penny  v. 


Goode,  1  Drew.  474;  Clinch  v.  Financial 
Corporation,  L.  R.  1  Eq.  623 ;  12  Jur.  N. 
S.  484,  V.  C.  W. 

3  C.  &  P.  104;  but  see  Walburn  v.  In- 
gilby,  1  M.  &  K.  61,  79. 

4  Princess  of  Wales  v.  Earl  of  Liver- 
pool, 1  Swanst.  123;  1  Wils.  113. 

5  C  &  P.  111. 

6  Bethell  v.  Casson,  12  W.  E.  200,  V. 
C.  W. 
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order  production  by  the  party :  taking  care  to  give  him  sufficient 
time  to  compel  the  delivery  from  the  person  wrongfully  retaining 
it.^  The  consequence  of  this  rule  is,  that  it  is  not  usually  neces- 
sary to  make  a  solicitor  a  party  to  a  suit  because  he  has  the  title 
deeds  of  the  party  in  his  possession  :  although  cases  may  arise  to 
render  such  a  proceeding  advisable  :  as  if  the  solicitor  withholds 
the  deeds  in  his  possession,  and  will  not  deliver  them  to  his  client 
on  his  applying  for  them.^  Where  the  solicitor  merely  claims 
the  ordinary  lien  on  the  documents,  they  must  be  produced ;  ^  and 
the  Court  will  not,  in  order  to  facilitate  their  production,  direct  the 
party  to  pay  the  costs  of  the  solicitor  claiming  the  lien.* 

Documents  not  belonging  to  the  party,  but  alleged  to  have  been 
lent  to  him  by  a  person  not  a  party  to  the  suit,  have  been  ordered 
to  be  produced.  Thus,  in  a  suit  for  tithes  in  the  Exchequer,  the 
plaintiff  was  ordered  to  produce  documents  in  his  possession,  the 
property  of  the  vicar,  though  he  was  not  a  party :  they  being  re- 
quired for  the  purposes  of  the  examination  of  the  vicar,  from  whom 
the  plaintiff  had  obtained  them ;  ^  and  a  party  has  been  ordered  to 
produce  documents  which  he  has  obtained  from  a  third  party,  and 
holds  subject  to  an  undertaking  not  to  part  with  their  possession  ;^ 
but  a  defendant  cannot  require  the  plaintiff  to  produce  a  document 
which  has  been  furnished  to  him  by  another  defendant,  in  the 
absence  of  the  latter  defendant :  although  it  seems  that,  where  a 
covenant  has  been  obtained  for  a  specific  limited  purpose,  produc- 
tion cannot  be  withheld  on  the  ground  of  an  imphed  confidence 
that  it  will  not  be  used  for  any  other  purpose.^ 

In  a  suit  for  an  account  of  a  partnership  between  two  solicitors, 
it  was  held  to  be  no  objection  to  an  apphcation  for  the  production 
of  documents  that  the  clients  of  the  firm  had  an  interest  in  them ;  ^ 
but  when  the  documents  were  in  possession  of  trustees,  production 
of  them  was  refused  in  the  absence  of  the  cestui  que  trusts? 

A  party  will  not  be  ordered  to  produce  documents,  with  the 
possession  of  which  he  has  parted  since  the  filing  of  the  bill,  but 
before  the  time  of  making  the  application .^° 

The  mere  circumstance  of  the  documents  being  abroad,  is  no 
answer  to  an  application  for  their  production  ;  but,  in  such  a  case. 
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1  Tavlor  v.  Rundell,  C.  &  P.  104,  113; 
1  Phil."222,  225. 

2  Fenwiclc  v.  Eeed,  1  Mer.  114,123;  see 
ante,  p.  299. 

8  Ex  parte  Shaw,  Jac.  272 ;  Hope  v. 
Liddell,  20  Beav.  438;  7  De  G.,  M.  &  G. 
331;  1  Jur.  N.  S.  665;  Lockett  v.  Carv, 
10  Jur.  N.  S.  144,  M.  R. ;  and  see  Fenco'tt 
V.  Clarke,  6  Sim.  8. 

4  Wroughton  v.  Barclay,  11  Jur.  274, 
V.  C.  K.  B.;  see  also  Rodick  v.  Gandell, 
10  Beav.  270;  Burbidge  v.-  Robinson,  2 
M'N.  &  G.  244. 


5  Foreman  v.  Cooper,  11  Pri.  515. 

6  Penkethman  u.  White,  2  W.  R.  380, 
M.  R. 

7  Reynolds  v.  Godlee,  4  K.  &  J.  88. 

8  Brown  v.  Perkins,  2  Hare  540;  8  Jur. 
186;  see  also  Richardson  v.  Hastings,  7 
Beav.  354. 

9  Ford  V.  Dolphin,  1  Drew.  222. 

10  Burbidge  v.  Robinson,  2  M'N.  &  G. 
244;  and  see  Penney  v.  Goode,  1  Drew. 
474;  17  Jur.  82. 
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reasonable  time  will  be  given  the  party  to  bring  them  to  this 
country ;  and  if  he  does  not  comply  with  the  order,  the  Court 
will  consider  it  the  same  as  it"  he  had  had  them  here  in  the  first 
instance,  and  had  refused  to  produce  them.^ 

Where  the  possession  of  the  documents  is  admitted,  but  the 
party  claims  to  be  exempted  from  pi'oducing  them  on  the  ground 
that,  under  the  particular  circumstances  of  the  case,  he  is  unable 
to  do  so,  he  must  satisfy  the  Court,  by  evidence,  that  he  cannot 
obtain  access  to  them  ;  and  a  mere  statement  to  that  efiect  in  his 
answer  or  affidavit  is  insufficient.^ 

Where  the  application  is  founded  on  an  answer,  the  plaintifi" 
must,  as  a  general  rule,  be  able  to  read  from  the  answer  an  admis- 
sion that  the  documents  are  in  the  defendant's  possession,^  at  the 
time  the  application  is  made ; ''  and  that  they  relate  to  the  con- 
tents of  the  bill  as  it  then  stands.^  Although  the  admission  must 
be  contained  in  the  answer,  a  plaintiff  has  been  allowed  to  verify 
by  affidavit  documents,  neither  admitted  nor  denied  by  the  answer, 
which  tended  to  establish  the  plaintiff's  right  to  production.^ 

The  applicant,  having  shown  that  the  answer  contains  a  suffi- 
cient admission  of  the  possession  of  documents,  must  also  show 
that  they  are  sufficiently  described  to  enable  the  Court  to  specify 
which  are  to  be  produced,' 

Besides  the  reasons  against  the  production  of  documents  which 
have  been  considered,  there  are  also  objections  to  their  production, 
arising  out  of  the  general  principles  which  regulate  the  right  to 
discovery  in  Equity.* 

The  general  rule  is,  that  when  once  it  is  admitted  that  the 
documents  relate  to  the  matters  in  question  in  the  suit,  they  must 
be  produced :  ixnless  they  manifestly  can  have  no  bearing  upon  the 
issue.  Upon  the  question  of  relevancy,  the  Court  accepts  the 
statement  on  oath  of  the  party  against  whom  production  is  sought ; 
but  it  does  not  accept  his  assertion  upon  the  point  whether 
they  will  or  will  not  establish  the  applicant's  case :  that  question 
being  one  upon  which  the  applicant  has  a  right  to  the  opportunity 


i  Farquharson  v.  Balfour,  T.  &  R.  190 ; 
Freeman  v.  Fairlie,  3  Mer.  44;  and  see 
ante,  p.  725. 

2  Mertens  v.  Haigh,  11  W.  R.  792, 
L.  J.I. 

8  Darwin  v.  Clarke,  8  Ves.  158;  Erskine 
V.  Bize,  2  Cox,  226 ;  Gibbens  v.  Ogden, 
Halst.  Dig.  174.  A  reference  to  docu- 
ments is  not  sufficient  without  an  admis- 
sion that  they  are  in  tlie  custody  or  power 
of  the  defendant.  Gibbens  v.  Ogden, 
supra;  Watson  v.  Renwick.  4  John.  Ch. 
383. 

4  Heeman  v.  Midland,  4  Mad.  391. 
Where  the  defendant  had  died  since  filing 


his  answer,  it  was  held  that  a  new  admis- 
sion must  be  procured  from  liis  represent- 
atives, before  production  could  be  ob- 
tained against  them.  Scott  v.  Wheeler, 
12  Beav.  366;  and  see  Robertson  v.  Shew- 
ell,  15  Beav.  277. 

5  Haverfield  v.  Pyman,  2  Phil.  202; 
and  see  Attorney-General  v.  Thompson,  8 
Hare,  118;  Revnell  v.  Sprye,  11  Beav. 
618. 

6  Addis  V.  Campbell,  1  Beav.  258,  261. 

1  See  Atkyns  v.  Wright,  14  Ves.  213; 
Gibbens  V.  Ogden,  Halst.  Dig.  174;  Wat- 
son V.  Renwick,  4  John.  Ch.  383. 

3  See  ante,  p.  562  et  seq. 
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of  judging  for  himself.^  The  party  admitting  the  relevancy  is, 
therefore,  bound  to  produce  the  documents,  although  he  denies 
that  they  tend  to  prove  the  applicant's  title,^  or  he  sets  up  a  de- 
fence which  denies  the  applicant's  whole  title,^  This  rule  has 
been  considered  to  be  impugned,  by  the  decision  of  Lord  Cotten- 
ham  in  Adams  v.  Fisher ;  *  but  that  case  seems  to  have  been 
decided  on  the  ground  that  the  docimients  did  not  appear  to  be 
material  for  the  purpose  of  the  decree.^ 

If  it  clearly  appears  that  the  documents,  although  relevant,  are 
not  material  to  the  applicant's  case,^  or  that  they  are  not  necessary 
or  material  to  the  question  to  be  decided  at  the  hearing,''  jiroduc- 
tion  will  not  be  ordered  ;  and  it  may  be  mentioned  here,  that  if 
the  plaintiif  amends  his  bill,  and  thereby  alters  the  issue,  produc- 
tion will  not  be  ordered  upon  an  admission  of  relevancy  made 
previously  to  the  amendment.^ 

Interlocutoi-y  orders  for  production  are  only  made  upon  two 
principles :  security  pending  litigation ;  and  discovery  for  the 
purposes  of  the  suit ;  ^  and  will,  therefore,  be  refused,  where  the 
order  would  be  equivalent  to  a  decree  in  favor  of  the  plaintiff. 
Thus,  where  the  whole  object  of  the  suit  was,  that  the  plaintiff 
might  be  declared  entitled  to  a  copy  of  a  certain  book  for  the 
purposes  of  his  trade,  a  motion  for  the  production  of  the  book 
was  refused,  on  the  ground  that  the  application  sought  an  antici- 
pated decree.-'^  Where,  however,  the  suit  was  instituted  for  the 
delivery  up  of  certain  documents,  it  was  held  that  it  was  necessary 
that  they  should  be  produced,  for  the  puri^ose  of  ascertaining 
whether  they  were  of  such  a  character  that  the  jDlaintiff  was 
entitled  to  have  them  delivered  up  at  the  hearing  of  the  cause.^-^ 


Ch.  XLir. 


When  rele- 
vancy ad- 
mitted, docu- 
ments must 
be  produced. 


Production 
not  ordered 
of  documents 
which, 
though  rele- 
vant, are  not 
material  to 
applicant's 
case. 
Effect  of 
amendment 
on  right  to 
production. 

Interlocutory- 
order  for 
production 
refused, 
where  it 
would  be 
equivalent  to 
a  decree. 


1  Mansell  v.  Feeney  (No.  2),  2  J.  &  H. 
320;  and  see  Tvler  v.  Drayton,  2  S.  &  S. 
309,  310;  Smith  v.  Duke  of  Beaufort,  1 
Hare,  507;  Affd.,1  Phil.  209;  7  Jur.  1095; 
Attorney-General  v.  Thompson,  8  Hare, 
106;  Jenkins  v.  Bushby,  1  W.  N.  92,  V. 
C.  K. 

2  Mansell  v.  Feeney,  ubi  sup. 

3  Wigram  on  Disc.  89  et  seq. ;  Shaw  v. 
Ching,  llVes.  303;  Somerville  ».  Mackay, 
16  Yes.  382;  Unsworth  v.  Woodcock,  8 
Mad.  432;  Hue  v.  Kichards,  2  Beav.  305, 
307;  Edwards  t;.  Jones,  1  Phil.  501,  506; 
Marquis  of  Bute  v.  Glamorganshire  Canal 
Company,  ib.  681,  685;  9  Jur.  1063;  Ord 
V.  Fawcett,  14  Jur.  456,  V.  C.  W. ;  Attor- 
nev-General  v.  Corporation  of  London,  2 
M'N.  &  G.  247,  256;  14  Jur.  205;  Goodall 
V.  Little,  1  Sim.  N.  S  156,  161:  15  Jur. 
309;  Bugden  v.  South,  3  Jur.  N.  S.  783, 
M.  R. ;  and  see  Rigby  v.  Rigby,  15  Sim. 
90;  10  Jur.  126. 

4  3  M.  &  C.  526,  546;  and  see  Turney 
V.  Bayley,  12  W.  R.  633,  L.  JJ. 

6  See  observations  of  Lord  Lyndhurst, 


in  Marquis  of  Bute  v.  Glamorganshire 
Canal  Company,  1  Phil.  681;  and  in  Lan- 
caster V.  Evors,  ib.  352;  and  of  Sir  John 
Romilly  M.  R.,  in  Bishop  of  Winchester  v. 
Bowker,  29  Beav.  479. 

6  Smith  V.  Dowling,  10  Jur.  63,  V. 
C.  E.;  M'Hardv  v.  Hitchcock,  11  Beav. 
73,  77;  Harford  v.  Rees,  15  Jur.  663, 
V.  C  Ld.  C. ;  Mansell  i).  Feeney,  ubi  sup.; 
Forbes  r.  Tanner,  9  Jur.  N.  S.  455;  11 
W  R.  414,  V.  C.  K. 

7  Turney  v.  Bayley,  ubi  sup. 

8  Haverfield  v.  Pyman,  2  Phil.  202; 
Attoriiev-Genernl  v.  Thompson,  8  Hare, 
118;  Reynell  v.  Sprye,  11  Beav.  618. 

S  See  Watts  v.  Lawrence,  3  Paige,  159; 
Chichester  v.  Marquis  of  Donegal,  L.  R.  4 
Ch.  Ap.  416,  419. 

10  Lingen  v.  Simpson,  6  Mad.  290;  Chi- 
chester V.  Marquis  of  Donegal,  L.  R.  4 
Ch.  Ap.  416,  419. 

11  Lady  Beresford  v.  Driver,  14  Beav. 
387;  and  see  Bishop  of  Winchester  v. 
Bowker,  29  Beav.  479. 
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Ch.  XLII. 


Whether 
plaintiff,  in 
a  suit  to  set 
aside  a  deed, 
has  a  right 
to  its  pro- 
duction. 


When  the 
deed  itself 
is  alleged  to 
contain  evi- 
dence. 


Where  docu- 
ments are  not 
wanted  for 
determining 
what  decree 
should  be 
made. 


In  suits  to  set  aside  deeds  or  legal  instruments,  upon  the  ground 
of  fraud  or  other  equitable  circumstances,  the  plaintiflf  is  not,  from 
reasons  founded  on  the  object  of  th^  suit  alone,  entitled  to  the 
production  of  the  instrument  impeached  by  the  bill :  ^  for  if  he 
was,  a  plaintiff,  by  merely  filing  a  bill  purporting  to  impeach  a 
deed,  might,  without  more,  exact  production  of  it.^  Cases  of  this 
class  must,  it  is  conceived,  be  governed  by  the  general  rules  of  the 
Court;  and  not  by  any  rules  peculiar  to  the  cases  themselves. 
Where  the  deed  sought  to  be  set  aside  is  alleged  by  the  plaintiff 
to  contain,  on  the  face  of  it,  evidence  of  the  fraud  or  other  fact  upon 
which  it  is  sought  to  be  set  aside,  then,  unless  the  defendant,  by  his 
answer  or  affidavit,  expressly  denies  that  the  deed  does  exhibit  such 
evidence,  it  seems  that  an  order  will  be  made  for  its  production.^ 

Another  case,  in  which  the  plaintiff  is  not  entitled  to  produc- 
tion of  the  documents,  exists  when  the  required  documents  are 
not  wanted  for  the  purpose  of  proving  the  plaintiff's  right  to  a 
decree,  but  for  the  purpose  of  carrying  into  effect  the  decree 
sought  to  be  obtained.  Cases  of  this  kind  must  be  distinguished 
from  those  where  the  documents  are  required  for  a  subordinate 
point  in  the  decree,  but  still  for  a  point  in  the  decree.  In 
the  cases  now  considered,  the  discovery  is  supposed  to  be,  not 
for  the  purpose  of  determining  in  any  respect  what  the  de- 
cree is  to  be,  but  for  the  purpose  of  enabling  the  plaintiff 
to  cany  it  into  execution.  Under  these  cfrcumstances,  there  is 
clearly  no  reason  why  the  plaintiff  should  •  inspect  the  docu- 
ments before  tlie  hearing  of  the  cause.*  The  case  of  The 
Attorney- General  v.  Ellison^  seems  to  be  somewhat  at  variance 
with  the  foregoing  principles.  There,  the  general  object  of  the 
suit  was  to  set  aside  two  leases ;  and  a  motion  was  made  for  the 
production  of  four  deeds,  relating  to  the  leases,  admitted  to  be  in 
the  possession  of  the  defendants,  and  by  the  description  of  them 
appearing  to  be  assignments  of  the  leases  sought  to  be  set  aside. 
Sir  Lancelot  ShadweU  V.  C.  ordered  production:  saying,  « If  the 
Attorney-General  succeeds,  every  portion  of  the  legal  estate  in 
the  terms  for  999  years  must  be  assigned  or  surrendered,  so  that 
the  leases  may  be  no  longer  set  up ;  he,  therefore,  has  a  direct 
interest  in  the  deeds  in  the  defendant's  possession.     They  do  not 


1  Beckford  v.  Wildman,  16  Ves.  438; 
Balch  V.  Symes,  T.  &  R.  87;  Tyler  v. 
Drayton,  2  S.  &  S.  309;  Bassford  v. 
Blakesley,  6  Beav.  131;  Deudy  v.  Cross, 
11  Beav.  91.  It  is  the  practice  of  the 
Court  to  order  deeds  and  papers  contested 
as  false  and  fraudulent  to  be  brought  into 
Court  for  inspection.  Apthorpe  v.  Com- 
stock,  1  Hopk.  Ch.  144;  S.  C,  8  Cowen, 
386. 


2  See  Crisp  v.  Platel,  8  Beav.  62. 
Kennedy  v.  Green,  6  Sim.  6;  and  see 
Neate  v.  Latimer,  2  Y.  &  C.  Ex.  257 ;  S. 
C.  nam.  Latimer  v.  Neate,  11  Bligh  N.  S. 
112;  4  CL  &  F.  570;  and  see  observations 
of  Lord  Cottenham  thereon,  Glover  v. 
Hall,  2  Phil.  484,  490. 

4  Wigram  on  Disc.  211;  and  see  Turney 
V.  Baylev,  12  VV.  R.  633,  L.  JJ. 

5  4  Sim.  238. 
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relate  solely  to  any  separate  and  independent  title  of  the  defend-     Ch.  XLII. 
ant,  and  therefore  they  must  be  produced."  ^     This  case  is  criti-  ^       ^ 

cised  by  Sir  James  Wigram,  npon  the  ground  that  the  plaintiff 
could  not  be  entitled  to  know  the  contents  of  the  derivative  leases, 
until,  by  proving  his  right  to  rescind  the  original  leases  (a  pur- 
pose for  which  it  was  not  suggested  that  the  derivative  leases 
could  assist  him),  he  had  established  an  interest  in  the  leases  also.^ 

In  many  cases,  the  extent  of  discovery  to  which  a  plaintiff,  at  How  right  to 
any  particular  period  of  the  cause,  is  entitled,  depends  upon  the  n[ay"be  a^ 
state  of  the  pleadings.^     Thus,  if  a  demurrer  to  the  whole  bill  is  |^{f  J\^^_ 
put  in :  as  such  a  state  of  the  record  in  itself  is  an  admission  of  ings. 
every  fact  properly  pleaded  in  the  bill,  the  plaintiff  has  no  right  to 
any  discovery;   consequently,  no   application  for  the  production 
of  documents  can  be  obtained.*     So,  also,  if  the  defendant  pleads 
a  pure  affirmative  plea,  that  is,  if  the  defendant  admits  the  whole 
case  made  by  the  bill,  but  states  some  fact,  not  in  any  manner 
denied  by  the  bill,  as  a  defence  of  the  whole  case,  then  the  plaintiff 
has  no  right  to  discovery.^     The  effect  of  the  state  of  the  pleadings 
upon  the  right  to  discovery  has  already  been  discussed ;  ^  and  it  need 
now  only  be  stated  that,  when  discovery  as  to  documents  can  be 
compelled,   an   application   for  their   production   can  be   made.'' 
Where  the  defendant  pleads  to  part  of  the  bill  and  answers  the 
remainder,  the  application  for  production  is  often  ordered  to  stand 
over  until  the  plea  is  argued.* 

Another  objection  to  the  production  of  documents  is,  that  they  Objection, 

.,  1  ^1  I'-iii  T  that  docu- 

relate  exclusively  to  the  case  of  the  party  objecting  to  the  produc-  ments  relate 

tion :  if  they  relate  to  the  case  of  both  parties,  they  must  be  pro-  ^^^t'^'^fg^ 

duced  ;  ^  but  liberty  will  be  given  to  seal  up  those  parts  which  do  of  the  party 

not  relate  to  the  common  ground.^"  produce. 

If  the  party  against  whom  production  is  sought  makes  no  case  Simple  denial 

of  his  own,  but  simply  denies   the  applicant's   title,   he   cannot  tfti?i^^insuffi- 

escape  production  on  the  ground  that  the  documents  only  evidence  cieut. 
his  own  case;"   and  the  mere  use  of  the  word  title — the  mere 

1  4  Sim.  241.  27  Beav.  62;  5  Jur.  N.  S.  645.     As  to  the 

2  Wit'rain  on  Disc.  214.  form  of  affidavit,  see  Manby  v.  Bewicke 

3  As^to  the  eflfect  of  amendment,  see  (No.  3),  8  De  G.,M.  &G.  476;  2Jnr.N.  S. 
ante,  p.  423  et  seq. ;  ante,  p.  1829.  671.    As  to  the  right  of  a  disinherited  heir- 

4  See  ante,  ]y.  aid  et  seq. ;  and  cases  col-  at-law  to  production,  see  Lad}'  Shaftes- 
lected,  Seton,  1052.  bury  v.  Arrowsmith,  4  Ves.  66;  Bennett 

5  See  ante,  p.  621  et  seq.  and  cases  col-  v.  Glossop,  3  Hare,  578;  Wright  v.  Vernon, 
lected   Seton,  1054.  ubi  suj). ;  Rumbold  v.  Forteith,  3  K.  &  .1. 

6  See  ante,  p.  621  et  seq.  44,  748;  3    Jur.   N.  S.   657;  Quin  v.  Rat- 

7  Parkinson  v.  Chambers,  1  K.  &  J.  72.  cliff,  6  Jur.  N.  S.  1327;    9  W.  R.  65,  V. 

8  Buchanan  v.  Hodgson,  11  Beav.  368.  C.  S. 

9  Ante,  p.  579  et  seq.;  Smitli  v  Duke  1"  Earp  v.  Llovd,  3  K  &  J.  549;  Lind 
of  Beaufort,  1  Hare.  507,  520;  Affd.,  1  ».  Isle  of  Wight  Ferry  Company,  8  W.  R. 
Phil.  209;  7  Jur.  1095;  and  see  Bolton  v.  540,  V.  C  W. 

Corporation  of  Liverpool,   1  M.  &  K.  88,  n  Attornev-General    v.   Corporation    of 

91;  Burrell  v.  Nicholson,  «6.  680;  Wright  London,  2  M'N.  &  G.  247,259;  14  Jur. 

V.  Vernon,  1  Drew.  344;  Lloyd  v.  Purves,  205. 
6  W.  R.  421,  V.  C.  W.;  Hunt  v.  Elmes, 
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Ch.  XLII. 


Must  be 
shown  that 
the  docu- 
ments do  not 
relate  to  or 
t«nd  to  show 
the  title  to  the 
relief  praj'ed. 


Result  of  the 
cases. 


Effect  of 
reference  by 
answer  to  a 
document. 

For  greater 
certainty. 


allegation  that  the  documents  relate  exclusively  to  the  title  of  the 
party  resisting  production  —  is  of  no  avail,  if  that  conclusion  is 
opposed  by  the  character  of  the  documents,  or  if  it  is  not  sup- 
ported by  specific  averments  excluding  all  probability  that  the 
documents  would  furnish  evidence  in  support  of  the  applicant's 
case :  in  such  a  case,  the  Court  exercises  its  own  judgment  as  to 
the  effect  which  the  evidence  may  have.-^  In  order  to  resist  the 
production  of  documents  which  have  been  obtained  for  the  pur- 
poses of  the  defence  to  the  suit,  it  must  be  stated,  and  must 
appear,  looking  at  the  schedule  and  the  nature  of  the  documents, 
that  they  do  not  relate  to  or  tend  to  show,  not  only  the  title  of 
the  plaintiff  to  the  property  to  be  recovered,  but  the  title  to  the 
relief  prayed  by  the  bill.^ 

The  result  of  the  cases  on  this  subject  has  been  thus  stated : 
"If  it  be,  with  distinctness  and  positiveness,  stated  in  an  answer 
that  a  document  forms  or  supports  the  defendant's  title,  and  is 
intended  to  be,  or  may  be,  used  by  him  in  evidence  accordingly, 
and  does  not  contain  any  thing  impeaching  his  defence,  or  forming 
or  supporting  the  plaintiff's  title,  or  the  plaintiff's  case,  that  docu- 
ment is,  I  conceive,  protected  from  production,  unless  the  Court 
sees,  upon  the  answer  itself,  that  the  defendant  erroneously  repre- 
sents or  misconceives  its  nature.  But  where  it  is  consistent  with 
the  answer  that  the  document  may  form  the  plaintiff's  title  or  part 
01  it,  may  contain  matter  supporting  the  plaintiff's  title  or  the 
plaintiff's  case,  or  may  contain  matter  impeaching  the  defence, 
then,  I  apprehend,  the  document  is  not  protected ;  nor,  I  apprehend, 
is  it  protected  if  the  character  ascribed  to  it  by  the  defendant  is 
not  averred  by  him  with  a  reasonable  and  sufficient  degree  of  pos- 
itiveness and  distinctness."  ^ 

A  mere  statement  in  the  answer,  of  a  document  which  the  party 
is  not  bound  to  produce,*  or  a  mere  reference  to  a  document  re- 
lating exclusively  to  the  defendant's  title,^  will  not  entitle  the 
applicant  to  its  production  ;  but  where  a  party  states  the  effect  of 
a  document  relating  to  his  own  title,  which  he  has  in  his  possession, 


1  Harris  v.  Harris,  4  Hare,  179,  184:  9 
Jur.  80;  and  see  Marquis  of  Bute  v.  Gla- 
morganshire Canal  Company,  1  Phil.  681; 
9  Jur.  1063;  Prince  of  Wales  v.  Lambe,  11 
Beav.  213;  Greenwood  v.  Greenwood,  6 
W.  R.  119,  V.  C.  K. 

2  Felkin  v.  Lord  Herbert.  9  \V.  R.  756, 
V.  C.  K. ;  and  see  Gandee  r.  Stansfield, 
4  De  G.  &  J.  1 ;  5  Jur.  N.  S.  778. 

3  Per  Sir  J.  L.  Knight  Bruce  V.  C.  in 
Combe  v.  Corporation  of  London,  1  Y.  & 
C.  C.  C.  631,  651;  6  Jur.  571;  see  also  S. 
C,  before  L.  C,  10  Jur.  57;  and  4  Y.  «Ss 
C.  Ex.  139;  Bannatvne  V.  Leader,  10  Sim. 
230,  235;  Prince  of  Wales  v.  Lamb,  11 
Beav.  213;  Attorney-General  v.  Corpora- 


tion of  London,  2  M'N.  &  G.  247;  14  Jur. 
205;  Stainton  v.  Chadwick,  3  M'N.  & 
G.  575,  584;  15  Jur.  1139;  Cannock  v. 
Jauncev,  1  Drew.  497;  Smith  v.  Barnes, 
1  Law  Rep.  Eq.  65;  11  Jur.  N.  S.  924,  V. 
C.  W.;  Patch  v.  Ward,  14  W.  R.  166,  V. 
C.  S.;  L.  R.,  1  Eq.  4.36;  12  Jur.  N.  S.  2; 
Ferrier  v.  Atwood,  12  Jur.  N.  S.  365;  14 
W.  R.  597,  L.  .JJ. ;  ib.  582,  V.  C.  W.  As 
to  the  necessity  of  distinctness,  see  Wasney 
V.  Tempest,  9  Beav.  407;  Peile  v.  Stoddart, 
1  M'N.  &  G.  192,  195;  13  Jur.  373;  Hunt 
V.  Elmes,  27  Beav.  62,  64;  5  Jur.  N.  S. 
645. 

4  Glover  v.  Hall,  2  Phil.  484. 

■5  Atkyns  v.  Wright,  14  Ves.  211. 
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and  craves  leave  to  refer  to  it  for  gi'eater  certainty,  it  has  been 
held  that  he  is  bound  to  produce  it.^  This  decision  is  criticised  by 
Sir  James  Wigram,  on  the  ground  of  the  conclusive  effect  given  to 
the  refel'ence  in  the  answer :  to  the  exclusion  of  those  considera- 
tions which,  in  other  cases,  are  of  the  essence  of  the  question  be- 
tween the  parties  :  namely,  the  nature  of  the  document,  and  the 
case  appearing  upon  the  whole  record  ;  ^  and,  with  reference  to  it, 
Lord  Cottenham  has  remarked  :  "  It  was  certainly  no  new  decision, 
and  I  was  very  much  surprised  to  hear  any  one  treat  it  as  such ; 
and  when  I  came  to  look  into  the  doctrines  laid  down  in  the  books, 
I  felt  no  doubt  upon  the  subject.  Where  a  party  has  thought 
proper  to  put  his  defence  upon  a  particular  document,  he  himself 
having  introduced  it  and  put  it  forward,  he  cannot  be  permitted 
to  make  any  representation  of  it,  however  unfoimded,  which  he 
pleases  ;  but  the  plaintiff  is  entitled  to  see  whether  the  defendant 
has  rightly  stated  it.  It  is  because  the  defendant  chooses  to  make 
it  part  of  his  answer  that  the  plaintiff  is  entitled  to  see  it :  not  be- 
cause the  plaintiff  has  an  interest  in  it.  The  principle  is,  that  a 
defendant  shall  not  avail  himself  of  that  mode  of  concealing  his 
defence."  ^ 

A  further  objection  to  the  production  of  documents  arises  out  of 
the  privilege  extended  to  professional  communications.  This  sub- 
ject has  been  already  considered  with  reference  to  the  right  of  a 
defendant  to  demur  to  discovery  sought  from  him,*  or  to  decline 
giving  it  by  answer.^  There  does  not  seem  to  be  any  difference 
whether  the  question  arises  upon  applications  for  the  production 
of  documents,  or  upon  exceptions  to  an  answer,  or  a  demurrer  to 
discovery ;  and  it  appears  that  all  letters  written,  and  cases  stated 
for  the  opinion  of  counsel,  by  a  party  or  his  solicitor,  are  privileged 
from  production  in  any  suit  respecting  the  same  subject-matter, 
and  involving  the  question  to  which  such  letters  and  cases  relate  : 
although,  at  the  time  they  were  sent  or  stated,  no  litigation  had 
arisen,  or  they  were  sent  or  stated  with  reference  to  a  previous  liti- 
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1  Hardman  v.  Ellames,  2  M.  &  K.  745 ; 
see  also  Bettison  v.  Farringdon,  3  P.  Wms. 
364;  Atkyns  v.  Wright,  14  Ves.  211,  214; 
Evans  V.  Richard,  1  Swanst.  7,  8;  Lord 
Eldon  in  The  Princess  of  Wales  v.  The 
Earl  of  Liverpool,  1  Swanst.  114,  121; 
Welford  v.  Stainthorpe,  2  Beav.  587;  Bel- 
sham  V.  Perceval,  10  Jur.  722,  V.  C.  W.; 
M'Intosh  V.  Great  Western  Railway,  1 
M'N.  &  G.  73;  13  Jur.  179;  Glover  v. 
Hall,  2  Phil.  484;  Latimer  v.  Neate,  11 
Bligh  N.  S.  112;  4  01.  &  F.  570,  and  ob- 
servations of  Lord  Cottenham  thereon,  2 
Phil.  490. 

2  Wigram  on  Disc.  302;  and  see  How- 
ard V.  Robinson,  4  Drew.  522;  5  Jur.  N. 
S.  136. 

8  Adams  v.  Fisher,  3  M.  &  C.  526,  548 ; 


see  also  M'Intosh  v.  Great  Western  Rail- 
way, 1  M'N.  &  G.  73;  13  Jur.  179.  The 
mere  statement  of  a  document  in  the  an- 
swer which  tlie  defendant  is  not  bound  to 
produce,  will  not  entitle  the  plaintiff  to 
production.  Glover  v.  Hall,  2  Ph.  484; 
Story  Eq.  PI.  §§859,  860,  860  a,  and  notes. 
It  is  a  matter  of  course  to  allow  the  plain- 
tiff to  inspect  the  books  and  papers  of  the 
defendant  referred  to  in  his  answer,  and 
thus  made  a  part  thereof.  And  the  de- 
fendant may  be  compelled  to  produce  them 
within  a  reasonable  time,  although  they 
are  in  the  hands  of  his  agent  in  a  foreign 
country.     Eager  v.  Wiswall,  2  Paige,  369. 

4  Aiite,  p.  570  et  seq. 

5  Afite,  p.  716. 
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gntion  between  other  persons  relating  to  the  same  subject-matter.^ 
Where  the  client  and  solicitor  were  both  defendants,  and  the  so- 
licitor claimed  the  privilege  but  the  client  did  not  object  to  the 
production,  the  documents  were  ordered  to  be  produced.^  • 

Cases  and  letters  in  which  the  plaintiff  and  defendant  are  jointly- 
interested  must  be  produced ;  ^  and  so,  in  a  suit  by  a  cestui  que 
trust,  must  cases  and  opinions  taken  by  the  trustee  for  his  guidance 
in  the  administration  of  the  trust,  and  not  for  the  purpose  of  his 
own  defence  ;  *  but  a  mere  claimant  is  not  entitled  to  the  produc- 
tion of  cases  or  opinions  taken  by  the  trustee  for  the  j)urpose  of 
enabling  him  to  choose  between  different  classes  of  claimants,  under 
the  trust  instrument.^  The  privilege  also  extends  to  communica- 
tions between  the  solicitor  of  the  paity  and  a  third  jjerson,  which 
refer  to  the  subject-matter  in  dispute,  and  are  written  in  anticipa- 
tion of  or  pending  the  suit ;  ^  and  also  to  communications  between 
the  party  or  his  solicitor  and  an  unprofessional  agent,  if  the  cir- 
cumstances of  the  case  have  rendered  the  employment  of  the  agent 
necessary,'^  and  to  all  notes  and  observations  of  counsel  on  their 
briefs ;  but  the  briefs  themselves,  so  far  as  they  consist  of  matter 
which  is  publici  juris,  and  counsel's  indorsement  or  note  of  any 
order  made  by  the  Court,  are  not  privileged.® 

In  order  to  avail  himself  of  this  objection,  the  party,  objecting 
must  distinctly  swear  that  he  believes  the  communications  to  be 


1  Bolton  V.  Corporation  of  Liverpool,  1 
M.  &  K.  88,  91;  Greenough  v.  Gaskell,  ib. 
98,  101 ;  Flight  v.  Robinson,  8  Beav.  22, 
33;  8  Jur.  8'^88;  Reece  v.  Trve,  9  Benv. 
316;  Galley  v.  Richards,  19  "Beav.  401; 
Combe  v.  Corporation  of  London,  1  Y.  & 
C.  C.  C.  631;  6  Jur.  571;  Clagett  y. 
Phillips,  2  Y.  &  C.  C.  C.  82;  7  .Jur.  31; 
Lord  Walsingham  v.  Goodricke,  3  Hnre, 
122,  124;  Russell  V.  Jnckson,  9  Hare,  387; 
Herring  I'.  Clobery,  1  Phil.  91;  Holmes  v. 
Baddelev,  ih.  476,  480;  9  Jur.  289;  Pearse 
V.  Pearse,  1  De  G.  &  S.  12,  18;  Glyn  v. 
Caulfeild,  3  M'N.  &  G.  463,  471;  15  Jur. 
807;  Hawkins  v.  Gathercole,  1  Sim.  N.  S. 
150;  15  Jur.  186;  Enthoven  v.  Cobb,  2 
De  G.,  M.  &  G.  632;  17  Jur.  81;  Thomp- 
son r.  Falk,  1  Drew.  21;  Manser  v.  Dix, 
1  K.  &  J.  451;  1  Jur.  N.  S.  466;  Lafone 
V.  Falkland  Islands  Co.  (No.  1)  4  K.  &  J. 
34;  Bluck  V.  Galsworthv,  2  Gifif.  453,  456; 
7  Jur.  N.  S.  91 ;  Ford  i'.  De  Pontes,  5  Jur. 
N.  S.  993;  7  W.  R.  299,  M.  R. ;  Charlton 
V.  Coombes,  4  Gi<r.  372;  9  Jur.  N.  S.  534; 
Mornington  v.  Morniiigtoii,  2  J.  &  H  697; 
Feaver  v.  Williams,  11  Jur.  N.  S.  902,  V. 
C.  S-;  Jenkins  v.  Bushbv,  L.  R.  2  Eq. 
547;  12  Jur.  X.  S.  558,  "V.  C  K.;  and 
cases  collected,  Setoii,  1059;  but  see  Good- 
all  V.  Little,  1  Sim.  N.  S.  155;  15  Jur. 
309.  Tlie  privilege  exists  in  the  case  of  a 
foreign  legal  adviser.  Bunbury  v.  Bun- 
bury,  2  Beav.  173;  Lawrence  v.  Campbell, 
4  Drew.  485 ;  5  Jur.  N.  S.   1071 ;  ante,  p. 


577;  and  also  where  the  professional  ad- 
viser had,  at  the  time  of  the  communica- 
tion, without  the  client's  knowledge  censed 
to  practise:  Callev  v.  Richards,  19  Beav. 
401. 

2  Gaskell  v.  Chambers  (No.  2),  26  Beav. 
303;  and  see  Blenkinsop  «;.  Blenkinsop,  2 
Phil.  607;  Revg.,  11  Beav.  134;  11  Jur. 
721. 

3  Attornev-General  v.  Berkelev,  2  J.  & 
W.  291,  294";  Revnell  v.  Sprve,  10  Beav. 
51,  55;  Warde  v.  Warde,  3'  M'N.  &  G. 
365;  15  Jur.  759. 

4  Wynne  v.  Humberston,  27  Beav.  421 ; 

5  Jur.  N.  S.  5 ;  and  see  Woods  v.  Woods, 
4  Hare,  83,  86;  9  Jur.  615;  Brown  v.  Oak- 
shott,  12  Beav.  252;  Devavnes  v.  Robin- 
son, 20  Beav.  42;  Talbot  I'.'Marshfield,  13 
W.  R.  885,  V.  C.  K. ;  and  also  Tugwell  v. 
Hooper,  10  Beav.  348. 

s  Wj'nne  v.  Humberston.  ubi  sup. 

6  Simpson  v.  Brown,  33  Beav.  482. 

"  Reid  V.  Langlois,  1  M'N.  &  G.  627, 
638;  14  Jur.  467;  Steele  v.  Stewart,  1 
Phil.  471;  Carpmael  v.  Powis,  ib.  687;  La- 
fone V.  Falkland  Island  Co.  (No.   1).  4  K. 

6  J.  34;  Hooper  v.  Gumm,  2  J.  &  H.  602; 
Walsham  v.  Stainton,  2  H.  &  M.  1;  ante, 
p.  577;  and  see  Churton  v.  FVewen,  2  Dr. 
&  Sm.  390. 

8  Walshara  v.  Stainton,  ubi  sup.; 
Nicholl  V.  Jones,  13  W.  R.  451,  V.  C.  W.; 
2  H.  &  M.  538. 
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privileged  ;  and  it  is  not  sufficient  for  him  to  say  that  he  is  advised, 
and  insists  that  they  are  so.^ 

Where  a  solicitor  is  charged  with  frand,  the  privilege  does  not 
attach  to  documents  in  his  possession  relating  to  the  subject-mat- 
ter of  the  suit ;  ^  and  where  a  solicitor  was  charged  with  having 
been  a  party  to  a  fraud  committed  by  a  deceased  client,  of  whom 
there  was  no  personal  representative,  he  was  ordered  to  produce 
all  documents  relating  to  the  transaction,  whether  his  own  or  those 
of  his  deceased  client.^ 

A  party  may  also  object  to  the  production  of  documents  on  the 
ground  that  their  production  would  tend  to  involve  hira  in  a  crim- 
inal charge  ;  ^  or  to  subject  him  to  a  penalty  or  forfeiture.^  Ob- 
jections of  this  kind  are  governed  by  the  same  rules,  whether  made 
to  the  production  of  documents  upon  a  demurrer  to  discoveiy,  or 
upon  exceptions  to  an  answer ;  and  have  already  been  considered.^ 

In  an  ordinary  suit  for  redemption,  where  there  is  no  dispvite 
concerning  the  fact  of  the  mortgage,  the  Court  will  not,  before 
decree,  allow  the  plaintiff  to  inspect  the  mortgage  deed.  Where, 
however,  the  defendant  does  not  submit  to  be  redeemed,  but  denies 
that  he  is  a  mortgagee,  he  cannot  assert  the  right  of  a  mortgagee, 
and  claim,  upon  that  ground,  to  withhold  production  of  the  deeds 
until  payment  has  been  made.''  Where  the  only  question  in  dis- 
pute was  the  amount  the  plaintiff  had  to  pay,  production  of  the 
indorsement  upon  the  mortgage  deed,  which  was  stated  to  afford 
evidence  on  that  point,  was  directed.^ 

A  mortgagee  cannot  refuse  jDroduction  of  the  mortgage  deeds  of 
the  persons  interested  in  the  mortgage  money  on  the  ground  that 
the  mortgagor  may  possibly  be  injured  by  the  production.^  Where 
a  person  was  mortgagee  and  also  executor  and  "trustee  of  the  tes- 
tator in  the  cause  :  although  he  was  allowed  to  withhold  j)roduction 
of  his  mortgage  deed,  and  other  deeds  relating  to  the  mortgaged 
estate,  he  was  compelled  to  produce  certain  accounts  and  writings 
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1  Balguj'  V.  Broadhurst,  1  Sim.  N.  S. 
Ill;  and  see  ante,  pp.  716,  717. 

2  See  ante,  p.  577. 

3  Feaverr.  Williams,  11  Jur.  N.  S.  902, 

V.  c.  s. 

4  Riceu.  Gordon,  13  Sim.  580;  7  Jur. 
1076 ;  Waters  v.  Earl  of  Shaftesbury,  12 
Jur.  N.  S.  3;  14  W.  R.  259,  V.  C.  S. 

5  A  party  cannot  decline  to  make  the 
usual  affidavit  as  to  documents  on  the 
ground  that  he  is  liable  to  penalties  under 
the  13  Eliz.  c.  5  (Act  as  to  fraudulent  con- 
veyances). Bunn  V.  Bunn,  12  W.  R.  561, 
L.'JJ. 

6  Ante,  pp.  562-568,  680,  715,  716. 

T  See  Wigram  on  Disc  287;  and  see 
Neate  v.  Latimer,  2  Y.  &  C.  Ex.  257 ;  S. 
C,  Latimer  «.  Neate,  11  Bligh  N.  S.  149; 
4  CI.  &  F.  570;  and  see  2  Phil.  490;  Gill 


V.  Eyton,  7  Beav.  155;  Greenwood  v.  Roth- 
well,  «6.  291;  Crisp  v.  Platel,  8  Beav.  62; 
Browne  v.  Lockhart,  10  Sim.  421;  4  Jur. 
167;  Johnson  v.  Tucker,  11  Jur.  382,  V. 
C.  E. ;  Cannock  v.  Jauncey,  1  Drew.  497; 
Jones  V.  [Jones,  Kay  Ap.  6  ;  Lewis  v. 
Davies,  17  Jur.  253,  V.  C.  S.;  Howard  v. 
Robinson.  4  Drew.  522;  5  Jur.  N.  S.  136; 
Bridgewater  v.  De  Winton,  9  Jur.  N.  S. 
1270;  12  W.  R.  40,  V.  C  K. ;  Freeman  v. 
Butler,  33  Beav.  289;  Smith  v.  Barnes,  1 
Law  Rep.  Eq.  65;  11  Jur.  N.  S.  924,  M. 
R.;  Patch  v.  Ward,  12  Jur.  N.  S.  2;  14 
W.  R.  166,  V.  C.  S.;  L.  R.  1  Eq.  436;  12 
Jur.  N.  S.  2.  For  cases  of  impeached 
documents,  see  ante,  p.  1830. 

8  Phillips  V.  Evans,  2   Y.  &  C.  C.  C. 
647. 

9  Gough  V.  Offley,  5  De  G.  &  S.  653. 
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relating  thereto,  which  it  was  stated  might  affect  the  testator's 
general  estate.^ 

Where  any  documents  are  ordered  to  be  left  or  deposited, 
whether  for  safe  custody,  or  for  the  purpose  of  an  inquiry  in 
Chambers,  the  same  are  to  be  left  or  deposited  in  the  Record  and 
Writ  Clerks'  office;  and  are  subject  to  such  directions  as  may  be 
given  for  the  production  thereof;^  and  it  would  appear  that  it 
is  not  the  course  of  the  Court  to  order  production  at  any  other 
place,  except  upon  the  consent  of  the  party  in  whose  possession 
they  are,''  Upon  the  application,  however,  of  such  party,  the  Coui-t 
will  frequently  order  production  at  some  other  place,  for  the  sake 
of  convenience.*  And  where  the  party  states  that  the  books  and 
papers  are  in  constant  use  in  his  business,  and  necessary  for  that 
purpose,  and  that  the  deposit  of  them  in  Court  will  be  productive 
of  injury  to  him,  the  Court  will,  in  the  first  instance,  give  credit  to 
that  statement,  and  order  that  they  be  produced  at  the  place  of 
business  at  which  they  are  in  use ;  and  if  the  applicant  does  not 
obtain  a  satisfactory  inspection  of  them  there,  it  is  oj^en  to  him  to 
apply  for  a  further  order.^  Acting  upon  this  principle,  the  Court 
now  usually  orders  the  production  at  the  place  of  business  of  the 
party's  solicitors ;  ^  but  as  such  an  order  is  made  for  the  jjarty's 
convenience,  the  Court  will  not  allow  his  solicitors  to  make  any 
charge  against  the  applicant  for  the  inspection ; ''  and  where,  at  the 
request  of  the  applicant,  they  make  any  copies  he  may  require  and 
is  entitled  to  take,  they  are  only  entitled  to  the  usual  law  station- 
er's charges.^ 

Where  an  order  for  laroduction  at  a  solicitor's  office  has  once 
been  made,  production  at  the  same  place  will,  in  the  absence  of 
special  circumstances,  be  directed  by  all  subsequent  orders.® 

The  order  directs  production  to  the  party,  his  solicitor,  and 
agents ;  ^°  but  it  seems  that  these  words  mean,  his  solicitors  in  the 
cause,  and  some  person  professionally  connected  with  them,  or  his 
general  agents ;  and,  accordingly,  do  not  authorize  production  to 


1  Freeman  v.  Butler,  ubi  sup. ;  and  see 
Gibson  V.  Hewett,  9  Beav.  293. 

2  Ord.  XLII.  3.  For  forms  of  order, 
see  Seton,  1040  et  seq.  As  to  deposit  and 
production  of  documents  in  proceedings  by 
Special  Case,  see  13  &  14  Vic.  c.  35,  §  18. 

3  Maund  V.  Allies,  4  M.  &  C.  503,  607; 
3  Jur.  309. 

4  The  rule  adopted  by  the  Master  of 
the  Rolls  is  alwnj's  to  order  production  out 
of  Court,  unless  some  specinl  grounds  are 
shown  by  the  party  seeking  production  for 
ordering  the  documents  to  be  deposited  in 
Court. 

5  Gratie  v.  Cooper,  4  M.  &  C.  263; 
G:irdner  v.  Dangerfield,  5  Beav.  389; 
Prentice  ».  Phillips,  2  Hare,  152;  Mayor 
of  Berwick  v.  Murray,  1  M'N.  &  G.  530  ; 


13  Jur.  1063 ;  Carew  v.  Davis,  21  Beav. 
213;  Talbot  v.  Mar.shfield,  1  Law  Ptcp. 
Eq.  6;  11  Jur.  N.  S.  901,  V.  C  K. ;  Mer- 
tens  V.  Haigh,  Johns.  735;  Hooper  v. 
Gumm,  2  J.  &  H.  602.  For  form  of  sum- 
mons, see  Vol.  III. 

6  For  forms  of  orders,  see  Seton,  1040- 
1042. 

7  Woodroffe  v.  Daniel,  10  Sim.  126; 
Flockton  V.  Peake,  12  VV.  R.  1023,  V. 
C.  W. 

8  Kennedy  v.  George,  6  W.  R.  218,  V. 
C.  S.;  a'^d  see  Prentice  v.  Phillips,  2 
Hare,  152. 

9  Groves  v.  Groves,  2  W.  R.  86,  V.  C. 
W. ;  and  see  Mertens  v.  Haigh,  ubi  sup. 

^^  See  forms  of  orders,  Seton,  1040  et 
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an  accountant  or  agent  specially  employed  for  the  particular  pur- 
pose of  inspecting  the  documents ;  ^  but  if  required  by  the  circum- 
stances of  the  case,  an  order  directing  the  production  to  such  a 
special  agent  will  be  made.^ 

Where  an  undertaking  to  produce  the  documents  to  a  party  has 
been  given,  the  production  must  be  made  to  his  solicitors  and 
agents,  unless  that  is  guarded  against,  and  so  expressed.'^ 

The  documents  are  usually  directed  by  the  order  to  be  pro- 
duced at  any  examination  of  witnesses,  and  at  the  hearing  of  the 


cause. 


The  effect  of  the  order  for  the  production  of  documents  is  only 
to  give  the  applicant  the  power  of  inspecting  and  taking  copies  of 
them.  It  does  not  make  the  documents  evidence  in  the  cause, 
unless  the  mere  circumstance  of  their  coming  out  of  the  custody 
of  the  party  would,  in  itself,  render  them  admissible  evidence. 
Where  the  documents  have  been  deposited  with  the  Record  and 
Writ  Clerk,  the  order  for  production,  in  itself,  establishes  that  the 
documents  came  out  of  the  party's  custody:  so  that  it  is  not 
necessary  to  enter  into  any  evidence  for  the  purpose  of  proving 
that  fact.^ 

A  party,  who  has  obtained  inspection  and  production  of  docu- 
ments, under  an  order  of  the  Court,  has  no  right  to  make  public 
the  information  so  obtained  ;  and  will,  if  necessary,  be  restrained 
by  injunction  from  so  doing ;  ^  nor  will  he  be  permitted  to  make 
use  of  the  information  for  purposes  collateral  to  the  suit.'^ 

If  the  documents  are  ordered  to  be  deposited  at  the  Record 
and  Writ  Clerks'  office,  the  original  order  should,  if  possible,  be 
produced ;  and,  in  every  case,  a  copy  of  the  order  and  a  sched- 
ule of  the  documents  must  be  left  at  the  time  the  deposit  is 
made.^ 


1  Bartley  v.  Hartley,  1  Drew.  233;  16 
Jur.  1062;  Summerfield  v.  Prichard,  17 
Beav.  9;  10  Hare  Ap.  08;  17  Jur.  361; 
Colemnn  v.  West  Hartlepool  Railway  Co., 

5  L.  T.  N.  S.  266,  V.  C.  W.;  Draper  w. 
Manchester  &  Sheffield  Railway  Co.,  3 
De  G.,  F.  &  J.  23;  7  Jur.  N.  S.  86. 

2  Bonnnrdetf.  Taylor,  1  J.  &  H.  383;  7 
Jur.  N.  S.  328;  Swansea  Vale  Riiilway 
Co.  V.  Budd,  L.  R.  2  Eq.  274;  12  Jur.  N. 
S.  561,  V.  C.  W. 

3  Williams  v.  Prince  of  Wales  Life  Co., 
23  Beav.  338;  3  Jur.  N.  S.  55. 

4  See  Wlieiit  v.  Graham,  7  Sim.  61 ;  and 
forms  of  orders,  Seton,  1040  et  seq. 

5  Taylor  v.  Salmon,  3  M.  &  C.  422. 

6  Williams  V.  Prince  of  Wales  Life  Co., 
ubi  siij}. 

7  Richardson  v.  Hastings,  7  Beav.  354; 
and  see  Tags  v.  South  Devon  Railway  Co., 
12  Beav.  151;  Reynolds  v.   Godlee,  4  K. 

6  J.  88.  A  defendant  cannot  refuse  to 
produce  private   and   confidential    letters 


from  a  stranger  on  the  ground  that  the 
writer  forbids  their  production.  But  the 
pbiintiff  will  be  put  upon  an  undert:il<ing 
not  to  use  them  for  any  collateral  object. 
Hopkinson  v.  Lord  Burghley,  L.  R.  2  Ch. 
Ap.  447. 

8  Bniithwaite's  Pr.  506.  The  docu- 
ments must  be  made  up  in  a  parcel,  or 
enclosed  in  a  wooden  or  tin  box;  and  the 
short  title  of  the  cnuse,  and  the  name  and 
address  of  the  solicitor  or  party  making 
the  deposit,  must  be  written  on  the  parcel 
or  box.  Strong  brown  or  cartridfre  paper 
should  be  used  for  the  parcel.  Where  the 
parcel  would  exceed  about  twelve  inches 
in  length  and  width,  and  ten  in  deptii,  or 
fifteen  in  length,  twelve  in  width,  and  six 
in  depth,  a  box  will  in  general  be  required. 
The  box  must  have  a  lock  and  key;  and 
the  key  should  have  a  parchment  label, 
with  the  short  title  of  the  cause,  and  the 
name  of  the  solicitor  or  party,  written 
thereon.     Jbid. 
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Practice  as 
to  inspection 
of  documents 
so  deposited. 


Copies  or 
extracts. 


Production 
in  Court,  or 
elsewhere, 
of  deposited 
documents : 
how  ob- 
tained. 


Deposited 
documents 
not  ordinarily 
allowed  to  be 
taken  out  of 
the  jurisdic- 
tion. 

Delivery  out 
of  documents 
to  party  who 
deposited 
them :  how 
obtained. 


Inspection  of  documents  so  deposited  will  be  refused,  as  well  to 
the  party  depositing  them,  as  to  a  plaintiff  or  defendant,  unless  he 
is  either  suing  or  defending  in  person,  or  is  introduced  by  his  so- 
licitor.^ Where  liberty  to  inspect  is  given  in  the  ordinary  form, 
the  party  entitled  to  insj^ect  may  do  so  in  the  absence  of  the  party 
depositing  the  documents  :  where,  therefore,  it  is  desired  that  this 
practice  should  be  modified,  the  order  should  be  qualified  accord- 
ingly.^ A  defendant  is  not  allowed  to  inspect  documents  deposited 
by  a  co-defendant,  unless  expressly  authorized  so  to  do  by  order, 
or  the  inspection  is  sanctioned  by  such  co-defendant,  or  by  the 
plaintiff.^ 

Coj^ies  of,  or  extracts  from,  documents  insjiected  may  be  taken 
by  the  person  making  the  inspection,  without  payment  of  any  fee ; 
and  any  such  co^Dies  or  extracts  may  be  obtained  by  him  frorn  the 
Record  and  Writ  Clerks'  office.* 

If  documents  deposited  in  Court  are  afterwards  required  to  be 
produced  at  any  examination  of  witnesses  in  the  cause,  or  in  Court, 
or  at  any  of  the  ofiices  of  the  Court,  the  Record  and  Writ  Clerk 
will  attend  with  them  on  request,  on  a  memorandum  bespeaking 
the  attendance  being  left  with  him,  and  on  jjayment  of  the  proper 
fee  ;  ^  but  if  the  production  is  required  at  any  place  out  of  the 
Court  of  Chancery,  or  its  ofiices,  an  order  must  be  procured  for  the 
Record  and  Writ  Clerk  to  attend  with  the  reqiured  documents  : 
as  the  usual  order  only  authorizes  the  production  at  any  examina- 
tion of  witnesses  in  the  cause  or  at  the  rehearing,®  This  order  may 
be  obtained  on  motion  of  course,  or  on  petition  of  course  at  the 
Rolls,  supported  by  an  affidavit  that  the  production  of  the  docu- 
ments is  necessary  for  the  purposes  of  evidence.'^ 

In  the  absence  of  any  special  case  being  made,  documents 
deposited  in  Court  will  not  be  ordered  to  be  taken  out  of  the 
jurisdiction,  for  the  purpose  of  being  produced  at  an  examination 
of  witnesses.* 

When  the  purpose  for  which  the  documents  have  been  deposited 
in  Court  is  satisfied,  the  person  who  has  produced  them  is  entitled 


1  Braithwaite's  Pr.  509.  No  fee  is  pay- 
able by  a  party  inspecting  his  own  docu- 
ments; but  the  following  fees  are  pa\'able 
on  inspection  by  other  parties :  If  occupied 
not  more  than  one  hour,  5s.;  and  if  more 
than  one  hour,  per  diem,  10s. ;  Regul.  to 
Ord.  Sclied.  4;  Braithwaite's  Pr.  508. 
The  fee  is  not  charged,  where  the  inspec- 
tion is  merely  made  to  select  a  document 
on  bespeaking  a  copy  of  it.  See  ibid.  The 
fee  is  payable  in  Chancery  fee-fund  stamps, 
impressed  on,  or  affixed  to,  a  memorandum 
of  inspection.  For  form  of  memorandum, 
see  Vol.  III. 

2  Braithwaite's  Pr.  909. 

3  See  ibid. 


4  Ihid.  The  charge  is  4ff.  per  folio,  pay- 
able in  fee-fund  stamp?,  affixed  to  the 
copies  or  extracts.  Regul.  to  Ord.  Sched.  4. 

5  Braithwaite's  Pr.  506,  512.  For  the 
fee  paj'able,  see  ante,  p.  872  note  (6);  and 
for  form  of  memorandum,  see  Vol.  III. 

6  See  forms  of  orders,  Seton,  1040,  Nos. 
1,  3;  1041,  No.  5. 

■?  Braithwaite's  Pr.  506,  514;  and  ante, 
p.  872.  For  the  fees  payable,  see  ib.  n. 
(e);  and  for  forms  of  motion  paper,  peti- 
tion, and  memorandum  bespeaking  at- 
tendance, see  Vol.  III. 

8  Lafone  v.  Falkland  Island  Co.  (No.  2) 
4  K.  &  J.  39. 
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to  tave  them  delivered  out  to  him.^  An  order  is,  however,  neces- 
sary :  which  may  be  obtained  on  motion  or  summons  with  notice  ; 
or,  by  consent,  on  petition  of  course  at  the  Rolls.^  A  copy  of  the 
order,  or  of  so  much  thereof  as  directs  the  delivery  out,  with  a 
receipt  signed  by  the  person  to  whom  the  delivery  out  is  directed 
to  be  made,  and  witnessed,  must  be  left,  and  the  original  order 
must  be  produced,  at  the  Record  and  Writ  Clerks'  office,  at  the 
time  the  application  for  the  delivery  out  is  made.^ 

An  order  for  the  production  of  documents  is  enforced  by  attach- 
ment, or  other  process  of  contemjit,  in  the  usual  manner.^  The 
attachment  will  be  sealed,  on  proof  by  affidavit  of  due  service  of 
the  order,  and  of  the  default  in  producing  the  documents.^  If, 
however,  the  documents  have  been  ordered  to  be  left  at  the 
Record  and  Writ  Clerks'  office,  no  affidavit  of  default  in  making 
the  deposit  will  be  required,  as  that  will  sufficiently  appear  fi-om 
the  office  books.''  Where  the  plaintiff  was  shown  a  document, 
inspection  of  which  was  refused  until  counsel's  opinion  had  been 
taken  whether  it  was  privileged,  and  subsequently  the  defend- 
ant declared  that  he  had  lost  it,  an  attachment  was  ordered  to 
issue.'' 


Ch.  XLII. 


Order  for 
production: 
how  enforced. 


1  Dunn  V.  Dunn,  3  Drew.  17;  18  Jur. 
1068;  7  De  G.,  M.  &  G.  25 ;  1  Jur.  N.  S. 
122;  and  see  Jenner  v.  Morris,  L.  E.  1  Ch. 
Ap.  603 

2  Braithwaite's  Pr.  507.  For  form  of 
order,  see  Seton,  1062;  and  for  forms  of 
notice  of  motion,  summons,  and  petition, 
see  Vol.  III. 

3  Braithwaite's  Pr.  507.  Where  the 
person  entitled  attends  in  person,  he  signs 
a  receipt  prep;ired  in  the  office,  on  the 
documents  being  delivered  to  him.  For 
form  of  receipt,  see  Vol.  III. 


*  Ante,  p.  1042  et  seq.  A.s  to  the  power 
of  sequestrators  to  seize  documents  or- 
dered to  be  deposited,  see  ante,  p.  1056 ;  and 
as  to  enforcing  an  affidavit  as  to  docu- 
ments, see  ante,  p.  1823  et  seq. 

5  Braithwaite's  Pr.  505.  For  forms  of 
attachment,  indorsement,  pracipe,  and 
affidavits,  see  Vol.  III. 

6  Braithwaite's  Pr.  171. 

■?  Lord  Mornington  v.  Keane,  4  W.  R. 
793,  V.  C.  W. 
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SOLICITORS. 


Section  I.  —  Summary  Jicrisdiction. 


Duties  per- 
formed by 
solicitors  in 
suits. 


Power  of 
Court  to 
strike  solici- 
tor off  the 
roll; 


Formerly,  the  swoiii  clerks  were  the  only  recognized  agents  of 
parties  prosecuting  causes  in  Chancery;  but,  as  the  business  of 
the  Court  increased,  their  number  became  insufficient  to  enable 
them  to  conduct  throughout  the  suits  of  all  the  claimants.  Con- 
sequently, the  practice  arose  of  confining  the  duty  of  the  sworn 
clerks  to  the  performance  of  a  certain  portion  of  the  business  in 
every  suit;  and  the  remainder  was  performed  by  solicitors  duly 
admitted  as  officers  of  the  Court.  Upon  the  abolition  of  the  Six 
Clerks'  office,^  the  duties  performed  by  the  six  clerks,  and  the 
sworn  clerks,  were  divided  between  the  Clerks  of  Records  and 
Writs  and  the  solicitors  of  the  Court.^  The  former  body  were 
intrusted  with  the  custody  of  the  records  of  the  Court,  and  gener- 
ally with  that  part  of  the  duties  of  the  six  clerks  and  sworn  clerks 
in  which  they  acted  as  confidential  officers  of  the  Court :  ^  whilst 
the  solicitors,  in  addition  to  their  former  duties,  have  now  to 
perform  such  portions  of  the  business  of  the  sworn  clerks  as  had 
reference  more  exclusively  to  the  suitor,  and  was  transacted  by 
them  as  his  agents.* 

Solicitors  have  always  been  considered  and  .treated  as  aiithorized 
officers  of  the  Court ;  and,  as  a  consequence  of  their  position,  the 
Court  has  always  exercised  a  summary  jurisdiction  over  them. 
Thus,  if  a  solicitor  is  guilty  of  gross  professional  misconduct,  and 
the  facts  are  established  by  evidence,  the  Court,  will,  upon  motion 
or  petition,  order  his  name  to  be  struck  off  the  rolls  of  solicitors 
entitled  to  practise  in  the  Court.^     The   Court  will  also,  under 


1  Bj'  5  &  6  Vic.  c.  103. 

2  As  to  the  admission  of  solicitors  and 
attornej-s,  and  generally  as  to  their  duties 
and  liabilities,  see  6  &  7  Vic.  c.  73,  as 
amended  bv  7  &  8  Vic.  c.  86 ;  14  &  15  Vic. 
c.  88;  23  &"  24  Vic.  c.  127;  Chitty's  Arch. 
24-15.T;  Chitty's  Forms,  1-37;  and  Pull- 
ing's  Law  of  AUovneys.,  paisini. 

3  See  now  Ord.  I.  35-53. 

4  See  Ord.  III.  1. 


5  2  Atk.  173;  Re  Martin,  4  Beav.  337; 
Wheatley  v.  Bastow,  Re  Collins,  7  De  G., 
M.  &  G.  261,  558;  1  Jur.  N.  S.  1125;  Re 
Chandler,  22  Beav.  253;  2  Jur.  N.  S.  366; 
Re  Hall,  2  Jur.  N.  S.  633,  V.  C.  S. ;  Thorn- 
dike  V.  Hunt,  5  Jur.  N.  S.  879,  882,  L.  JJ. 
For  forms  of  orders,  see  Seton,  865,  866; 
and  see  cases  referred  to  in  note,  ib.  866; 
and  see  Pulling,  461  et  stq. ;  and  Chitty's 
Arch.  144  et  seq.,  for  the  practice. 
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its  general  jurisdiction,  order  a  solicitor  to  pay  over  money  which 
he  has  received  on  behalf  of  a  client,  but  retains  in  his  own  hands.^ 
This  general  jurisdiction  will,  however,  only  be  exercised  in 
respect  of  acts  done  for  the  applicant  in  the  character  of  a  sohcitor, 
and  not  in  respect  of  acts  done  in  a  different  character,  or  as  the 
solicitor  for  another  person.^ 

Before  the  6  &  7  Vic.  c.   73,  the  summary  jurisdiction  of  the 
Court  was  usually  put  in  force,  where  a  person  apphed  for  aid  in 
gaining  possession  of  deeds  and  documents  retained  by  his  solici- 
tor :  and  as  the  Court  would  not  order  the  solicitor  to  deliver  up 
the  deeds  of  his  client  without  providing  for  the  payment  of  what 
was  due  for  professional  charges  to  the  solicitor,  the  Court  ex- 
tended its  summary  jurisdiction  by  making  orders  upon  petition 
for  the  delivery  and  taxation  of  the  solicitor's  bill,  and  by  putting 
the  client  making  the  application  upon  terms  which  insured  pay- 
ment.^    Upon  a  similar  principle,  if  a  solicitor  retained  money 
received  by  him  in  his  character  of  solicitor  for  the  use  of  his 
client,  his  bill  was  taxable:*  though  it  contained  no  charges  for 
business  of  such  a  kind  as  would  have  rendered  it  taxable  under 
the  provisions  of  any  statute  previous  to  the  6  &  7  Vic.  c,  73. 
Where  the  application  for  taxation  of  a  solicitor's  bill  was  not 
made  until   after  payment,  the  Court   exercised   a   discretionary 
power  in  determining  whether  such  taxation  should  be  ordered. 
It  was  necessary,  however,  to  make   a  strong  case  when  a  client 
applied  for  taxation  of  his  solicitor's  bill  after  payment  and  due 
opportunity  for  investigating  the  items  :  although  the  Court  would 
give  relief,  after  any  length  of  time,  if  a  case  of  fraud  or  improper 
conduct  were  proved  against  the  solicitor.     It  seems  also,  that 
when  there  was  an  appHcation  to  open  a  solicitor's  bill  upon  the 
ground  of  improper  charges,  the  respondent  was  as  much  entitled 
to  have  the  particular  items  stated  in  the  petition,  as  a  defendant 
to  a  bill  filed  for  the  purpose  of  opening  a  settled  account  is  entitled 
to  have  the  particular  items  on  which  the  plaintiff  intends  to  rely 
stated  in  the  bill.^ 

It  is  impossible  to  state  clearly  the  circumstances  under  which 
the  Court  will  make  orders  for    the  delivery  up  by  a  solicitor 


Ch.  XLTII. 

§1- 


and  to  order 
solicitor  to 
repay  money 
wrongfully 
retained. 
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Lien  of  solicit 
tor  on  docu- 
ments. 


1  Mawhood  v.  Milbanke,  15  Beav.  36; 
Re  Becke,  18  Beav.  462;  Re  Lawrence,  2 
Sm.  &  G.  367;  18  Jur.  742;  Re  CuUen,  27 
Beav.  51;  Re  Garrold,  1  W.  N.  300,  L.JJ. 

2  Dixon  V.  Wilkinson,  4  Drew.  614;  4 
De  G.  &  J.  508;  5  Jur.  N.  S.  1063;  Re 
Harvey,  27  Beav.  330;  Re  Blanchard,  3 
De  G.,  F.  &  J.  1.31;  7  Jur.  N.  S.  505;  and 
see  Pulling,  429.  As  to  the  summary 
jurisdiction  against  agents,  see  ib.  448. 
This  jurisdiction  is  very  special,  and  will 
not  be  exercised  ou  a  summons  for  taxa- 


tion. Re  Forsyth,  2  De  G.,  J.  &  S.  509; 
11  Jur.  N.  S.  615;  ib.  213;  34  Beav.  140. 

3  Ex  parte  Earl  of  Uxbridge,  6  Ves.  425; 
Re  Murray,  1  Russ.  519;  Re  Rice,  2  Keen, 
181. 

*  Re  Barker,  6  Sim.  476 ;  and  see  Wilson 
V.  Gutteridge,  3  B.  &  C.  157;  Dagley  v. 
Kentish,  2  B.  &  Ad.  411. 

5  Horlock  V.  Smith,  2  M.  &  C".  495,  522; 
Waters  v.  Taylor,  ib.  526,  555;  a7ite,  p. 
371. 
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Distinction 
between  lien 
on  documents 
and  lien  on  a 
fund. 


Lien  not 
allowed  to 
prej  udice 
persons 
claiming 
adversely  or 
paramount  to 
client. 


Lien,  as 
against  third 
parties,  does 
not  extend 
to  costs  in- 
curred after 
transfer. 


of  the  deeds  of  his  client  without  first  investigating  the  nature 
and  extent  of  the  lien  which  he  possesses  in  respect  of  his  bills  for 
professional  charges.  This  lien  extends  as  well  to  deeds  or  docu- 
ments of  the  client  which  may  chance  to  be  in  the  solicitor's  hands 
in  the  course  of  business,  as  to  any  fund  recovered  in  a  suit 
conducted  by  him.  There  is,  however,  a  material  distinction  be- 
tween the  lien  upon  a  fund  realized  in  a  cause,  and  the  lien  which 
a  solicitor  has  upon  papers  deposited  in  his  hands  by  a  client. 
The  lien  upon  such  a  fund  extends  only  to  the  costs  of  the  particu- 
lar suit  under  which  the  fund  arises ;  but  to  this  limited  extent 
the  solicitor  is  entitled  actively  to  enforce  it :  whereas  the  right 
of  a  solicitor  to  retain  possession  of  the  deeds  and  papers  of  a 
client  extends  to  all  professional  costs,^  but  cannot  be  actively 
enforced.^  The  lien  of  a  soUcitor  exists  only  between  the  solicitor 
on  the  one  side,  and  the  client,  or  persons  claiming  under  him,  on 
the  other :  it  is  not  allowed  to  prejudice  the  rights  or  equities  of 
the  persons  claiming  adversely  and  paramount  to  the  client :  even 
where  the  papers  have  come  into  the  solicitor's  hands  without 
notice  of  such  rights  and  equities.^  The  solicitor  must,  therefore, 
produce  documents  in  his  possession  in  order  that  they  may  be 
used  in  evidence  between  third  parties;^  and  where  an  infant,  on 
coming  of  age,  repudiates  a  suit  brought  in  his  name,  the  solicitor 
for  the  next  friend  cannot  claim  a  lien  on  the  title  deeds  of  the 
infant's  estate.^ 

Although,  however,  the  lien  of  a  solicitor  will,  in  general,  pre- 
vail against  persons  claiming  under  the  client,  yet,  where  a  client 
has  transferred,  either  wholly  or  partially,  his  interest  in  the  estate 
to  which  the  papers  relate,  the  solicitor  will  only  be  able  to  claim 
a  lien,  as  against  the  person  to  whom  the  estate  is  so  transferred, 
to  the  extent  of  the  sum  which  was  due  to  the  solicitor  at  the 
time  of  the  transfer.  Thus,  it  has  been  decided,  that  a  solicitor 
can  only  claim,  as  against  a  judgment  creditor  of  his  client,  a  lien 
upon  the  deeds  of  his  estate  for  the  amount  of  costs  incurred  prior 
to  the  rendition  of  the  judgment.^ 


1  Ex  parte  Sterling,  16  Ves.  258;  Ex 
parte  Pemberton,  18  Ves.  282;  Worrall  v. 
Johnson,  2  J.  &  W.  214,  218. 

2  Bozon  V.  Bolland,  4  M.  &  C.  354 ;  4 
Jur.  763. 

3  Moleswoith  V.  Robbins.  2  Jo.  &  Lat. 
358 ;  Bawtree  v.  Watson,  2  Keen,  713,  717 ; 
Baker  v.  Henderson,  4  Sim.  27;  Bell  f. 
Taylor,  8  Sim.  216;  Rider  v.  Jones,  2  Y. 
&  C.  C  C.  329;  Cattell  v.  Simons,  6  Beav. 
804;  Pelb'  V.  Wathen,  1  De  G.,  M.  &  G.  16; 
16  Jur.  47 ;  Fnincis  v.  Francis,  2  De  G.,  M. 
&  G.  73;  5  id.  108;  Verity  v.  Wyhle,  4 
Drew.  427;  Re  Mayhew,  7  W.  R.  351,  V. 
C.  K.;  Turner  v.  Letts,  20  Beav.  185;  1 


Jur.  N.  S.  486;  7  De  G.,  M.  &  G.  243;  1 
Jur.  N.  S.  1057. 

4  Hope  V.  Liddell,  7  De  G.,  M.  &  G.  331; 
1  Jur.  N.  S.  665;  20  Beav.  438;  Re  Cam- 
eron Coalbrook  Company,  25  Beav.  1; 
Brassiiigton  v.  Brassiiigton,  1  S.  &  S.  455. 

5  Dunn  V.  Dunn,  7  De  G.,  M.  &  G.  25; 
1  Jur.  N.  S.  122;  3  Drew.  17;  18  Jur. 
1068;  ante,  pp.  78,  79. 

6  Blunden  v.  Desart,  2  Dr.  &  War.  405; 
and  see  Smith  v.  Chichester,  ib.  393;  Re 
Gregson,  26  Beav.  87;  and  as  to  lien  of 
mortgagee's  solicitor,  as  against  mort- 
gagor, see  Wakefield  v.  Newton,  6  Q.  B. 
276. 
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For  the  purpose  of  creating  the  lien,  all  that  is  necessary  is, 
that  the  papers  should  conae  into  the  hands  of  the  solicitor  in  the 
course  of  his  professional  business :  if  the  intention  is  to  deposit 
papers  for  a  particular  purpose,  and  not  to  be  subject  to  the 
general  lien,  a  special  agreement  must  be  made.^  It  is  necessary 
that  the  documents  should  have  come  into  his  hands  in  his 
professional  character:  for,  if  they  came  to  him  in  any  other 
capacity  :  as,  for  instance,  in  that  of  steward  of  a  manor  :  he  will 
have  no  lien  upon  them.^ 

As  a  general  rule,  where  the  solicitor  has  once  acquked  a  lien 
upon  the  papers  of  his  client,  possession  may  be  kept  of  them 
until  they  are  redeemed  by  the  full  payment  to  the  solicitor  him- 
self of  the  sum  in  respect  of  which  the  lien  exists.^  He  may, 
however,  it  seems,  be  ordered  to  deliver  them  up,  upon  the  amount 
of  his  demand  being  paid  into  Court.* 

A  solicitor  cannot,  however,  refuse,  on  the  ground  of  his  lien, 
to  produce  an  order  of  the  Court,  for  the  purpose  of  its  being 
entered,^  or  corrected ;  ^  nor  will  his  lien  be  allowed  to  prevent 
the  course  of  justice,  by  hindering  the  prosecution  of  a  suit ;  ^  and 
where  the  withholding  of  the  document  would  occasion  the  loss  of 
the  property  itself,  the  Court  will  make  a  special  order  to  prevent 
the  lien  having  that  effect.^ 

The  right,  however,  of  the  solicitor  to  refuse  production  of 
documents  deposited  with  him  until  his  bill  is  paid,  will  not  be 
allowed  to  prevail  when  the  relation  of  solicitor  and  client  has 
been  terminated  by  any  act  of  the  solicitor  himself:  though  it  is 
otherwise  where  the  solicitor  is  discharged  by  his  client  or  his 
representatives.^  In  a  case  where  the  solicitor  discharges  himself, 
whether  he  does  it  directly,  or  does  some  act  amounting  indirectly 
to  a  discharge,  a  diiferent  rule  prevails,  materially  quahfying  the 
right  of  retention :  thus,  where  the  plaintiff's  solicitor,  by  assign- 
ing over  the  business  to  another,  discharged  himself,  he  was 
■  ordered,  though  his  bills  of  costs  were  not  paid,  to  deliver  up  the 
papers  to  the  new  solicitor  of  the  party :  the  latter  undertaking  to 
hold  them  subject  to  the  former  solicitor's  lien  for  what  should  be 
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1  Ex  parte  Sterling,  16  Ves.  258 ;  and 
see  Cowell  v.  Simpson,  ib.  375 ;  Vaughan 
V.  Vanderstegen,  2  Drew.  408;  Re  Leah,  6 
Jur.  N.  S.  387,  L.  JJ. 

2  Champernown  v.  Scott,  6  Mad.  93; 
Balch  V.  Svmes,  T.  &  R.  87,  94. 

8  Warburtonw.  Edge,  9  Sim. 508;  Young 
V.  English,  7  Beav.  10;  Turner  v.  Letts,  7 
De  G.,  M.  &  G.  243:  I  Jur.  N.  S.  1057; 
Watson  V.  Lyon,  7  IJe  G  ,  M.  &  G.  288. 

4  Re,  Bevan  and  Whitting,  33  Beav.  439 ; 
Mills  V.  Fiiilay,  1  Beav.  560,  562;  Clutton 


V.  Pardon,  T.  &  R.  304;  Re  Jewitt,  34 
Beav.  22;  but  see  Richards  v.  Platel,  C.  & 
P.  79. 

5  Clifford  V.  Turrill,  2  De  G.  &  S.  1;  12 
Jur.  428;  see  ante,  p.  1016 

6  Bird  V.  Heath,  6  Hare,  236;  12  Jur. 
861;  see  ante,  pp.  1029,  1030. 

7  Webster  v.  Leigh  Hunt,  9  W.  R.  804, 
V.  C  K. ;  and  see  Merryweather  v.  Mel- 
llsh,  13  Ves.  161. 

8  Richards  v.  Platel,  C  &  P.  79. 

9  Lord  V.  Wormleighton,  Jac.  580. 
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found  flue  to  him  on  the  taxation  of  the  bills.^  And  sometimes  the 
ne^v  solicitor  has  been  required  to  give  a  further  undertaking 
diligently  to  prosecute  the  cause.^ 

Where  a  party  has  employed,  as  his  solicitors  in  a  cause,  a  finn 
of  tAvo  solicitors  in  partnership,  the  retirement  from  the  business 
of  one  of  them  operates  as  a  discharge  ;  and  the  cUent  is  thereupon 
entitled  to  require  that  the  papers  necessary  for  the  prosecution 
of  the  cause  should  be  delivered  up  to  his  new  solicitor,  upon 
the  usual  undertaking  for  saving  the  lien  of  the  discharged  solici- 
tors.^ And  so,  when  the  solicitor  was  incapacitated  from  carry- 
ing on  his  client's  business,  by  being  in  custody  for  debt,  he  was 
considered  as  having  discharged  himself  by  his  own  act,  and  a 
similar  order  was  made  :  ^  but  it  was  held,  that  the  non-delivery 
of  papers,  retained  by  counsel  and  law  stationers  for  non-i^ayment 
of  fees  and  charges,  was  not  a  breach  of  the  order.^ 

Where,  in  a  creditors'  suit,  the  prosecution  of  the  decree  was 
taken  from  the  plaintiff,  and  committed  to  another  creditor,  the 
plaintiff's  solicitor  was  ordered  to  allow  the  other  creditor's  solici- 
tor to  inspect  and  take  cojjies  of  all  the  papers  in  the  cause  in 
his  possession." 

Where  the  papers  of  a  client  came  into  the  hands  of  a  firm  of 
solicitors  after  a  new  partner  had  joined  the  firm,  it  was  held,  that 
the  old  firm  had  no  lien  on  such  papers  for  business  done  previously 
to  the  new  partner  being  taken  in.'  So,  a  solicitor  has  no  lien  on 
documents  subsequently  coming  into  his  possession,  for  costs  due 
to  a  firm  of  which  he  had  been  a  member.^ 

A  solicitor's  lien  for  costs  is  not  confined  to  deeds  and  papers ; 
but  extends  to  other  articles  delivered  to  him  for  the  purpose  of 
being  exhibited  to  witnesses  on  the  trial  of  an  action.^ 

Where  the  relation  of  solicitor  and  client  is  determined  by  the 
death  of  the  solicitor,  it  seems  that  the  Court  will  not  order  his 
personal  representative  to  deliver  the  papers  in  the  cause  to  another 
solicitor,  without  payment,  or  security  for  payment,  of  the  solici- 
tor's bill.^o 


1  Colegrave  v.  Manley,  T.  &  R.  400;  and 
see  Heslop  v.  Metcalfe,  8  Sim.  622,  627;  3 
M.  &  C.  183,  187;  Ee  Smith,  4  Beav.  309; 
Webster  t).  Leigh  Emit,  vbi  sup. ;  see,  how- 
ever, Moir  V.  Mudie,  1  S.  &  S.  282;  Com- 
merell  v.  Poynton,  1  Swanst.  1;  Mayue  v. 
Hawke3%  3  Swatist.  93. 

2  Cane  v.  Murtiii,  2  Beav.  584;  4  Jur. 
500;  Wilson  v.  Emmett,  19  Beav.  233. 
For  form  of  order,  see  Seton,  857,  No.  1. 

8  Griffiths  V.  Griffiths,  2  Hare,  587,  594; 
7  Jur.  573;  Rawlinson  v.  Moss,  7  Jur.  N. 
S.  1053;  9  W.  R.  733,  V.  C.  \V.\ReMoss, 
L.  R.  2  Eq.  345;  12  Jur.  N.  S.  557,  M.  R. 


4  F,e  Williams,  28  Beav.  465 ;  6  Jur.  N. 
S.  908;  see  also  Scott  v.  Fleming,  9  Jur. 
1085,  V.  C.  K.  B. 

5  Ee  Williams,  3  De  G.,  F.  &  J.  104;  7 
Jur.  N.  S.  323. 

6  Bennett  v.  Baxter,  10  Sim.  417;  4  Jur. 
50;  Lord  Alvanle}-  v.  Kinnaird,  8. Jur.  114, 
L.  C. ;  and  for  form  of  order  by  the  Vice- 
Chancellor,  see  Seton,  858. 

7  Ee  Forshaw,  16  Sim.  121. 

^  Vaughan  v.  Vanderstegen,   2   Drew. 
409. 
9  Friswell  v.  King,  15  Sim.  191. 
1"  Redfearn  v.  Sowerby,  1  Swanst.  84. 
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The  lien  of  a  solicitor  upon  the  fund  recovered  in  a  suit,  does 
not  extend  beyond  the  costs  of  that  particular  suit.-^  And  even 
though  the  fund  in  Court  is  recovered  by  means  of  a  deed,  upon 
"which  he  has  a  general  lien,  yet  his  claim  iipon  the  money,  the 
fruits  of  the  deed,  is  not  allowed  to  extend  to  general  professional 
charges.^  Where  the  fund  recovered  in  the  cause  consists  of  trust 
property,  and  the  solicitor  is  retained  only  by  the  trustees,  it  does 
not  apjiear  that  he  has  any  lien  upon  the  fund  as  against  the  cestui 
que  trusts.^  So,  also,  if  retained  by  some  of  the  cestui  que  trusts^ 
he  has  no  lien  against  the  share  of  any  parties,  other  than  those  by 
whom  he  has  been  retained.*  It  frequently  happens  that  a  decree 
directs  mutual  payments  between  the  parties  to  the  cause  :  in  such 
a  case,  the  lien  of  the  solicitor  does  not  extend  to  all  suras  coming 
to  the  credit  of  his  client,  but  only  to  the  ultimate  balance  to  be 
paid  to  him  in  the  suit.^ 

The  lien,  however,  upon  a  fund,  differs  from  that  upon  papers, 
in  that  it  may  be  actively  enforced.  Thus,  if  a  sum  of  money  is 
declared  by  decree  or  judgment  to  be  due  from  one  party  to 
another,  the  solicitor  for  the  party  to  receive  may  give  notice  of 
his  lien  to  the  party  to  pay  the  money ;  ^  and  if  the  notice  is  dis- 
regarded, such  i^arty  is  liable  to  pay  the  money  a  second  time  to 
the  solicitor.  So,  also,  when  the  fund  coming  to  his  client  is  in 
Court,  the  solicitor  may  present  a  petition  for  the  taxation  of  his 
bill,  and  for  i:)ayment  of  it  ovit  of  the  fund. 

A  solicitor  cannot  file  a  bill  in  Equity  for  an  account,  in  respect 
of  his  bill  of  costs.''  It  seems,  however,  that  in  some  cases  a  solic- 
itor may  obtain  a  stop  order  upon  a  fund  in  Court,  before  taxation 
of  his  bill  or  conclusion  of  the  suit.^ 

If  any  security-  has  been  taken  by  a  solicitor  from  his  client,  in 
any  way  inconsistent  with  the  nature  of  the  contract  created  by 
the  lien,  the  lien,  whether  upon  paj^ers  or  a  fund,  seems  to  be 
altogether  destroyed.  Thus,  a  special  agreement  to  give  credit 
for  three  years,  on  condition  of  receiving  interest,  had  the  effect 
of  forfeiting  the  lien.^ 

Where,  by  arrangement  with  his  client,  a  solicitor  retired  from 
the  conduct  of  the  suit,  and  another  solicitor  conducted  it  thence- 
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1  Lannv.  Church,  4  Mad.  391;  Hall  v. 
Laver,  1  Hare,  571,  577;  5  Jur.  241,  Eq. 
Ex. ;  Lucas  v.  Peacock,  9  Beav.  177. 

2  Buzon  V.  Bolland,  4  M.  &  C.  354;  4 
Jur.  763.  overruling  Worrall  v.  Johnson, 
2  J.  &  W.  214. 

3  Worrall  v.  Harford,  8  Ves.  4,  8. 

4  Hull  V.  Laver,  iiM  sup. 

5  Bavvtree  v.  Watson,  2  Keen,  713,718; 
Verity  v.  Wylde,  4  Drew.  427. 

6  Cowell  V.  Simpson,  16  Ves.  281;  see 


Costs  not 
subject  of 
bill  for  ac- 
count. 


How  lien 
may  be  de- 
stroyed. 


Priority  be- 
tween two 
successive 
solicitors. 


also  Howell  v.  Harding,  8  East,  362;  Nich- 
olson V.  Norton,  7  Beav.  67;  Sj'mpson  v. 
Prothero,  3  Jur.  N.  S.  711;  5  W.  R.  814, 
V.  C.  W.. 

T  Allison  V.  Herring,  9  Sim.  583,  588. 

8  Hubson  V.  Shearwood,  8  Beav.  486; 
Lucas  V.  Peacock,  tibi  sup. ;  and  see  Lord 
V.  Colvin,  2  Dr.  &  Sm.  82. 

9  Cowell  V.  Simpson,  16  Ves.  275,  282; 
and  see  Watson  v.  Lyon,  7  De  G.,  M.  &  G. 
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forth  to  its  conclusion,  and  there  was  a  deficiency  in  the  fund 
applicable  to  the  payment  of  costs,  it  was  held,  that  the  lien  of 
the  latter  solicitor  had  j^riority  over  that  of  the  former.^ 

The  lien  of  a  solicitor  on  the  fund  recovered  has  priority  over 
a  subsequently  obtained  charging  order,'^  or  garnishee  order.^ 

A  solicitor  has  no  lien  for  his  costs,  upon  real  estate  recovered 
by  him  for  his  client.* 

Where,  after  a  decree  for  sale  in  a  foreclosure  suit,  the  defend- 
ant, having  notice  of  the  claim  of  the  plaintiff's  solicitor  for  the 
costs,  compromised  the  suit  on  the  terms  of  paying  the  plaintiff  a 
certain  sum  in  discharge  of  the  debt  and  costs,  it  was  held,  upon 
the  petition'*  of  the  plaintiff's  solicitor,  that  he  had  a  lien  for  his 
costs  on  whatever  had  been  received  or  paid  for  compromising 
the  suit ;  and  the  Court  ordered  his  costs  to  be  taxed  and  paid  by 
the  plaintiff  and  defendant  or  one  of  them.^ 

A  solicitor  does  not  waive  his  lien  on  a  fund -in  Court  by  attach- 
ing his  client  for  the  costs  of  the  cause ;  ^  nor  is  his  lien  affected 
by  the  death  of  his  client ;  or  by  the  fact  that  the  order  directs 
the  fiind  to  be  paid  to  the  client,  without  reserving  the  rights  of 
the  solicitor,'^ 

In  every  case  in  which  a  solicitor  is  employed  to  prosecute  or 
defend  any  suit,  matter,  or  proceeding  in  any  Court,  the  Court  or 
Judge  before  whom  the  same  has  been  heard,  or  is  depending,  may 
declare  the  solicitor  entitled  to  a  charge  upon  the  property  recov- 
ered or  preserved;  and  ujson  such  declaration  being  made,  the 
solicitor  has  a  charge  upon  and  against,  and  a  right  to  payment 
out  of,  the  property  preserved  or  recovered  through  the  instru- 
mentality of  such  solicitor,  of  whatever  nature  it  may  be,  for  the 
taxed  costs,  charges,  and  expenses  of  or  in  reference  to  such  suit, 
matter,  or  proceeding ;  and  the  Court  or  Judge  may  make  such 
orders  for  taxation,  and  for  raising  and  payment  of  such  costs, 
charges,  and  expenses  out  of  the  property,  as  to  the  Court  or 
Judge  shall  appear  just  and  proper ;  and  all  conveyances  and  acts 
done  to  defeat,  or  which  shall  operate  to  defeat,  such  charge  or 
right,  unless  made  to  a  bond  fide  purchaser  for  value  without 
notice,  are  absolutely  void  as  against  such  charge  or  right ;  but  no 


1  Cormack  v.  Beisly,  3  De  G.  &  J.  157. 

2  Haymes  v.  Cooper,  33  Beav.  431;  10 
Jur.  N.  S.  303 ;  ante,  p.  1040. 

3  Svmpson  v.  Prothero,  3  Jur.  N.  S. 
711;  5  W.  R.  814,  V.C.  W. 

4  Shaw  V.  Neale,  20  Beav.  157 ;  1  Jur. 
N.  S.  666,  6  H.  L.  Ca.  581;  4  Jur.  N.  S. 
695 ;  see  now  23  &  24  Vic.  c.  127,  §  28, 
infra. 

5  White  V.  Pearce,  7  Hare,  276;  13  Jur. 
999;  see  also  Hanson  v.  Reece,3  Jur.  N.  S. 


1204;  6  W.  R.  46,  V.  C.  W.;  Brunsdon  v. 
Allard,  5  Jur.  N.  S.  596;  7  W.  R.  581,  Q. 
B.;  and  see  Beames  on  Costs,  139,  208; 
Morgan  &  Davey,  397. 

6  Davies  v.  Bush,  Younge,  358;  Baw- 
tree  v.  Watson,  2  Keen,  713,  718;  Lloyd  ». 
Mason,  4  Hare,  132;  9  Jur.  772;  O'Brien 
V.  Lewis,  4  Gift'.  396;  9  Jur.  N.  S.  620;  ib. 
764;  11  W.  R.  973,  L.  JJ. 
'  7  Lloyd  V.  Mason,  ubi  sup. 
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such  order  is  to  be  made  in  any  case  in  which  the  right  to  recover 
payment  of  such  costs  is  barred  by  any  Statute  of  Limitations.-^ 

This  enactment  does  not,  it  seems,  enable  the  Court  to  charge 
the  costs  upon  the  property  of  an  infant.^ 

A  solicitor  is  entitled  under  this  enactment  to  a  charge  upon 
property  recovered,  or  preserved,  irrespective  of  his  client's  inter- 
est, and  although  it  turns  out  that  his  client  never  had  any 
intei-est  therein ;  ^  and  the  order  may  be  made,  notwithstanding 
the  death  of  the  client,  and  that  a  decree  has  been  made  for 
administering  his  estate.* 


Section  II.  —  Change  of  Solicitor. 
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A  party  suing  or  defending  by  a  solicitor  is  not  at  liberty  to 
change  his  solicitor  in  any  cause  or  matter  without  an  order  of 
the  Court  for  that  purpose :  which  may  be  obtained  by  motion  or 
petition  as  of  course ;  and  until  such  order  is  obtained  and  served, 
and  notice  thereof  given  to  the  Clerk  of  Records  and  Writs,  the 
former  solicitor  will  be  considered  the  solicitor  of  the  party.^ 
Therefore,  where  a  defendant  had  left  his  home,  and  not  been 
heard  of,  and  the  solicitor  on  the  record  had  ceased  to  act  for  him, 
but  no  order  for  changing  the  solicitor  had  been  obtained,  it  was 
held,  that  notices  served  on  the  former  solicitor  were  duly  served.^ 

The  order  of  course  to  change  a  solicitor  or  agent  is,  like  any 
other  order  of  course,''  irregular,  and  will  be  discharged,  if  any 
material  facts  are  suppressed :  thus,  where  a  country  solicitor  had 
agreed  to  employ  a  town  agent  for  fifteen  years,  and  before  the 
expiration  of  the  term  obtained  an  order  of  course  in  a  suit  to 
change  the  agent,  suppressing  the  existence  of  the  special  contract,^ 
and  where  the  fact  that  the  solicitor  had  been  appointed  by  a  deed 
was  suppressed,^  the  order  was  discharged.  And  where  the  plain- 
tiff in  a  creditors'  suit  sold  his  debt  after  decree,  and  the  purchaser. 


Order  neces- 
sary. 


1  23  &  24  Vic.  c.  127  §  28.  As  to  the  power 
of  the  Court  to  order  payment  of  interest  on 
costs,  see  ib.  §  27;  ante,  p.  1381.  For 
forms  of  orders  under  §  28,  see  Seton,  858. 

2  Bonser  v.  Bradshaw,  7  Jur.  N.  S.  231 ; 
9  W.  R.  229,  V.  C.  S.;  10  W.  R.  481,  L. 
JJ.  The  order  was  subsequently  made,  on 
the  inf  mt  attaining  twentv-one.  S.  C,  4 
Giff.  260 ;  9  Jur.  N.  S.  1048. 

3  Bailev  v.  Burchall,  2  H.  &  M.  371;  11 
Jur.  N.  S".  57. 

4  Wilson  V.  Round,  4  Giff.  416;  10  Jur. 
N.  S.  34;  and  see  Wilson  v.  Hood,  10  Jur. 
N.  S.  592,  Ex.,  where  an  order  was  made 
charging  certain   costs   incurred  at  Law, 


which  the  V.  C  refused  to  include  in  his 
order. 

5  Ord.  III.  3;  ante,  p.  454.  For  form  of 
order  on  motion,  see  Seton,  854,  No.  1 ;  and 
for  forms  of  motion  paper  and  petition,  see 
Vol.  III. 

s  Wright  V.  King,  9  Beav.  161;  and  see 
Newton  v.  Thomson,  16  Jur.  1008,  V. 
C.  T. 

7  See  ante,  p.  1590. 

8  Richards  v.  Scarborough  Market  Com- 
pany, 17  Beav.  83 ;  17  Jur.  294. 

9  "Jenkins  v.  Brvant,  3  Drew.  70;  18 
Jur.  992. 
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in  his  name,  and  with  his  sanction,  obtained  an  order  of  course  to 
change  soUcitors,  without  disclosing  these  circumstances,  the  Court 
was  of  opinion  that  it  was  irreguhar,  and  that  the  proper  course 
would  have  been  for  the  purchaser  of  the  plaintiff's  debt  to  bring 
all  the  focts  before  the  Court,  on  a  motion  to  obtain  the  conduct  of 
the  cause.-' 

Where,  under  an  order  of  the  Court,  the  costs  of  all  parties  had 
been  paid,  and  the  fund  carried  over  to  the  separate  account  of  a 
party,  it  was  held  that  that  party  might  present  a  petition  for  pay- 
ment out,  by  a  solicitor  who  had  not  been  his  solicitor  in  the  cause, 
without  having  obtained  an  order  to  change.^ 

Where  a  person  has  employed  a  solicitor,  and  afterwards  desires 
to  prosecute  the  suit  in  person,  an  order  must  be  obtained,^  usually 
on  motion  of  course,  or  on  petition  of  course  at  the  Rolls.^  Thus, 
where  the  plaintiff  was  a  married  woman^  suing  by  her  next  friend, 
an  order  of  course  was  obtained,  upon  the  petition  of  the  plaintiif 
and  her  next  friend,  giving  the  plaintiff  and  her  next  friend  liberty 
to  prosecute  the  suit  in  person,  instead  of  prosecuting  the  same  by 
her  solicitor.^ 

Notice  of  the  order  to  change  a  solicitor  or  agent  must  be  given 
to  the  Clerks  of  Records  and  Writs,  by  leaving  it  for  entry  in  their 
books ;  but  before  doing  so,  the  order  should  be  served  on  the 
solicitors  of  all  the  other  parties  in  the  cause.^ 

If  the  solicitor  of  a  party,  or  his  London  agent,  dies,  an  order  to 
appoint  another  solicitor  need  not  be  obtained  ;  but  a  notice  should 
be  given  to  the  Clerk  of  Records  and  Writs  in  whose  division  the 
cause  is,  and  a  similar  notice  served  upon  the  solicitors  of  all  the 
other  parties  to  the  cause.'' 

A  solicitor,  entering  into  partnership  subsequently  to  his  original 
appointment  as  solicitor  of  a  party  does  not  render  any  order  neces- 
sary ;  but  the  dissolution  of  partnership  of  a  firm  of  solicitors 
oj^erates  as  a  discharge  of  the  client :  ^  who  is  not  obliged  to  employ 
any  one  of  the  late  firm  to  continue  his  suit  or  defence ;  and  if  he 
does  so,  it  seems  that  the  usual  course  is  to  obtain  an  order,  on 


1  Topping  V.  Searson,  2  H.  &  M.  205. 

2  Waddilove  v.  Taylor,  12  Jur.  598,  V. 
C.  W. 

3  Braithwaite's  Pr.  564. 

4  For  forms  of  motion  paper  and  petition, 
see  Vol.  III. 

s  Moye  v.  Bateman,  17th  June,  1857, 
Rolls  Lib.  1989.  An  address  for  service 
was  set  out  in  the  order,  and  the  names  of 
the  parties,  and  the  address  for  service, 
were  indorsed  upon  or  subscribed  to  all 
subsequent  proceedings.  Braithwaite's  Pr. 
564. 


6  Braithwaite's  Pr.  563,  564. 

7  Braithwaite's  Pr.  564,  565;  Whalley 
V.  Whalley,  17  Jur.  254,  V.  C.  W.  As  to 
suhpoRim  to  name  new  solicitor,  if  the  party 
neglects,  see  ante,  p.  455.  For  form  of 
notice,  see  Vol.  III. 

8  Griffiths  V.  Griffiths,  2  Hare,  587,  594; 
7  Jur.  573 ;  Rawlinson  v.  Moss,  7  Jur.  N.  S. 
1053;  9  W.  R.  733,  V.  C.  W.;  Pulling's 
Law  of  Attorneys,  112;  and  see  ante,  p. 
1844. 
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motion  of  course,  or  on  petition  of  course  at  the  Rolls,  appointing 
such  member  to  be  the  solicitor  in  the  place  of  the  firm.'^ 

The  executor  or  administrator  of  a  deceased  plaintiff,  or  any  new 
plaintiff,  need  not*  employ  the  former  solicitor  in  the  cause  ;  and  a 
bill  of  revivor  or  supplemental  bill,  or  order  to  revive  at  the  in- 
stance of  a  new  party,  will  be  received  by  the  Record  and  Writ 
Clerks,  and  entered,  without  any  order  as  to  the  solicitor;  but 
where  new  parties  thus  come  into  the  cause,  pursuant  to  an  order  to- 
revive,  notice  of  the  name  and  address  of  the  solicitor  acting  for 
such  new  parties  should  be  given  to  the  Clerks  of  Records  and 
Writs,  and  to  the  solicitors  of  all  the  other  parties  to  the  cause,^ 
Where  a  party  sues  or  defends  in  person  and  afterwards  appoints 
a  Solicitor,  an  order  is  not  necessary ;  but  notice  should  be  given 
to  the  Record  and  Writ  Clerks.^ 

The  effect  of  a  change  of  solicitors  on  the  hen  upon  a  fund  for 
costs,  has  already  been  considered.* 


1  See  Braithwaite's  Pr.  565 ;  Muttlebury 
V.  Haywood,  8  Jur.  1085,  M.  R.;  Pulling, 
112. 

2  Braithwaite's  Pr.  565.  For  form  of 
notice,  see  Vol.  III. 


3  Braithwaite's   Pr.  565. 
notice,  see  Vol.  III. 

4  Ante,  p   1844. 
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CHAPTER  XLIV. 


THE    STATUTORY   JURISDICTION    OF   THE    COURT. 


Section  I.  —  Introduction. 


Original 
jurisdiction 
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founded. 
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between 
statutory 
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jurisdiction. 


This  Treatise  has  been  hitherto  devoted  to  the  investigation  of 
that  part  of  the  practice  which  relates  to  the  original  jurisdiction 
of  the  Court  of  Chancery.  This  practice  is  founded  partly  upon 
immemorial  customs  in  the  offices  connected  with  the  Court,  partly 
upon  the  decisions  of  the  Judges,  the  General  Orders  of  the  Court, 
and  the  Regulations  of  the  Judges  and  Registrars,  and  partly  upon 
direct  provisions  made  by  Acts  of  Parliament.^  In  many  instances, 
where  the  legislature  has  thus  conferred  upon  the  Court  additional 
means  of  enforcing  its  decrees  and  orders,  the  powers  given  for  this 
object  have  been  interwoven  with  the  original  practice :  such  statutes 
have,  consequently,  been  already  stated.^  There  are  also  other 
Acts  of  Parliament  affecting,  in  various  ways,  the  rights  of  property, 
and,  therefore,  incidentally  controlling  and  modifying  the  jurisdic- 
tion in  Chancery  ;  but,  although  the  construction  of  these  Acts  has 
fi-equently  to  be  determined  in  Equity,  they  relate  rather  to  the 
law  than  the  practice  of  the  Court,  and  do  not  therefore  come' 
within  the  object  of  this  work. 

Subject  to  these  exceptions,  it  is  intended,  in  this  chapter,  to 
review  the  Acts  conferring  additional  powers  upon  the  Court ;  and 
to  state  Avhatever  peculiarities  there  maybe  in  the  manner  in  which 
this  statutory  jurisdiction  is  carried  into  effect.  In  the  first  place, 
there  is  this  material  distinction  between  the  manner  in  which  the 
powers  and  remedies  incident  to  the  original  jurisdiction  are  called 
into  ojDeration,  and  the  means  by  which  orders  under  statutes  are 


1  See  ante,  p.  1. 

2  See  ante,  as  to  the  following  Acts:  — 
Aliens  (7  &  8  Vic.  c.  66),  pp.  48,  49. 
English  and  Irish  Decrees  Enforcement 

(41  Geo.  III.  c.  90),  p.  1067  tt  seq. 

Exchequer  in  Equity  Transfer  of  Juris- 
diction (5  Vic.  c.  5),  p.  6. 

Foreign  Process  (2  &  3  Will.  IV.  c.  33; 
4&5  Will.  IV.  c.  82),  p.  449. 


Judgments  (1  &  2  Vic.  c.  110;  2  &  3 
Vic.  c.  11;  3  &  4  Vic.  c.  82;  18  &  19  Vic. 
c.  15;  23  &  24  Vic.  c.  38;  27  &  28  Vic. 
c.  112),  p.  1033  et  seq. 

Marriages  (4  Geo.  IV.  c.  76;  19  &  20 
Vic.  c.  119),  p.  104. 

Petitions  of  Eight  (23  &  24  Vic.  c.  34), 
p.  181. 

Solicitors  (6  &  7  Vic.  c.  73;  23  &  24 
Vic.  c.  127),  p.  1692  et  seq. 
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made :  namely,  that,  in  the  former  case,  it  is  necessary,  in  almost 
all  cases,  that  a  bill  should  be  filed,  or  a  suit  otherwise  regularly 
instituted,  before  any  relief  can  be  obtained  :  whereas,  in  the  latter 
case,  it  is  usual  for  the  Act  of  Parliament  providing  the  additional 
remedy  also  to  enact,  that  it  may  be  obtained  in  a  summary  man- 
ner upon  petition,  motion,  or  summons.-^  In  all  such  cases,  the 
application  should  be  entitled  in  the  matter  of  the  Act  under 
which  it  is  made  ;  ^  and  also  in  the  matter  of  the  particular  trust  or 
other  subject  to  which  it  has  reference.^ 

Where  the  application  is  directed  by  the  Act  to  be  made  to  the 
Lord  Chancellor,  it  may  be,  and  usually  is,  in  the  first  place  heard 
by  one  of  the  Vice-Chancellors ;  ^  but  it  seems  it  cannot  be  made 
to  the  Master  of  the  Rolls,  unless  he  is  named  in  the  Act.^ 

The  Act  itself  fi-equently  points  out  the  precise  relief  which 
the  applicant  is  ultimately  entitled  to  receive.  It  was  formerly 
usual  for  the  statute  to  direct  that  the  matter  might  be  heard  upon 
affidavit ;  ®-  but,  owing  to  the  changes  in  the  system  of  taking  evi- 
dence, this  is  no  longer  necessary ;  and  the  evidence  in  support  of 
the  api^lication  is  adduced  in  the  usual  manner. 

Orders  made  under  the  statutory  jurisdiction  are  enforced  in  the 
same  manner  as  orders  made  in  a  suit  which  has  been  regularly 
instituted."' 
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Section  II.  —  Statutes  relating  to  Charities. 


1.  Generally. 

Before  any  suit,  petition,  or  other  proceeding  (not  being  an  ap- 
plication in  which  any  person  claims  any  property  or  seeks  any 
relief  adversely  to  any  charity,  and  not  being  an  application,  in 
any  suit  or  matter  actually  pending  at  the  time  the  application  is 
made),  for  obtaining  any  relief,  order,  or  direction  concerning  or 
relating  to  any  charity,  or  the  estate,  funds,  jjroperty  or  income 
thereof,  shall  be  commenced,  presented  or  taken  by  any  person 
whomsoever  (other  than  the  Attorney-General),  he  must  obtain 


1  See  ante,  p.  3. 

2  Re  Law,  4  Beav.  509,  510. 

3  1st  Rep.  En^.  &  Jr.  Com.  Ap.  73. 
Where  the  jurisdiction  is  conferred  hy  the 
statute,  and  the  property  sought  to  be 
affected  forms  the  subject-matter  of  a  suit 
or  other  proceeding,  the  application  should 
be  entitled  both  uuderthe  Act,  and  in  such 
suit  or  proceeding.     For  the  mode  of  en- 


titling petitions,    see    Lord    Lyndhurst's 
directions.  Vol.  III. 

4  Re  Carew,  8  Beav.  128;  Re  Howard, 
ib.  424,  426 ;  Re  Tavlor,  10  Sim.  291. 

5  Re  Scott,  12  Be"av.  361,  363;  Meyrick 
V.  Laws,  23  Beav.  449. 

6  See  Ex  parte   Greenhouse,  1  Swanst. 
60. 

■^  See  ante,  p.  1042    et  sea.  ;  and  Ord. 
XXIX. 
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from  the  Board  of  Charity  Commissioners  an  order  or  certificate, 
signed  by  their  secretary,  authorizing  or  directing  such  proceeding 
to  be  taken  ;  and  no  proceeding  for  obtaining  any  such  relief,  order, 
or  direction  as  aforesaid  will  be  entertained  or  proceeded  with  by 
the  Court  of  Chancery,  or  by  any  Court  or  Judge,  except  upon  and 
in  conformity  with  an  order  or  certificate  of  the  said  Board. ^  This 
provision  applies  to  applications  made  to  the  Court,  although  such 
applications  are  made  under  the  authority  of  a  special  Act  of  Par- 
liament.^ It  is  not  necessary  to  show  that  the  Commissioners 
approve  of  the  particular  application  ;  but  only  that  it  is  made  with 
their  sanction.^ 

The  sanction  of  the  Commissioners  is  not,  it  seems,  required 
where  a  fund  belonging  to  a  charity  has  been  paid  into  Court 
under  the  Trustee  Relief  Act;  *  or  the  Lands  Clauses  Consolida- 
tion Act ;  °  nor  was  it  required  where  an  application  was  made  to 
deal,  for  the  j^urposes  of  a  college,  with  an  estate,  of  which  part 
belonged  to  a  school  and  the  residue  to  the  college.^  Where  a 
final  order  has  been  made,  and  a  scheme  settled,  the  matter  is  no 
longer  pending  within  the  meaning  of  the  provision  above  stated  ; 
and  the  sanction  of  the  Commissioners  must  be  obtained.'^ 

The  Statute  43  Eliz.  c.  4,  commonly  called  the  Statute  of  Char- 
itable Uses,  recites  that  "  lands,  tenements,  rents,  annuities,  profits, 
hereditaments,  goods,  chattels,  money,  and  stocks  of  money,  have 
been  heretofore  given,  limited,  appointed  and  assigned,  as  well  by 
the  Queen's  most  excellent  Majesty  and  lier  most  noble  progen- 
itors, as  well  by  sundry  other  well-disposed  persons  :  some  for 
the  relief  of  aged,  impotent,  and  poor  people  ;  some  for  mainte- 
nance of  sick  and  maimed  soldiers  and  mariners,  schools  of  learning, 
free  schools,  and  scholars  in  universities ;  some  for  the  repairs  of 
bridges,  ports,  havens,-  causeways,  churches,  sea-banks,  and  high-* 
ways  ;  some  for  education  and  preferment  of  orphans  ;  some  for  or 
towards  relief,  stock,  or  maintenance  for  houses  of  correction  ;  some 
for  marriages  of  poor  maids ;  some  for  su]iportation,  aid,  and  help 
of  young  tradesmen,  handicraftsmen,  and  jDcrsons  decayed  ;  and 


1  Charitable  Trusts  Act,  1853  (16  &  17 
Vic.  c.  137),  §§  17,  18;  Re  Lister's  Hos- 
pital, 6  De  G.,  M.  &  G.  184;  Re  Markwell, 
17  Beav.  618;  Re  London,  Brighton,  and 
South  Coast  Railway  Company,  18  Beav. 
608;  and  see  Re  Cheshunt  College,  1  Jur. 
N.  S.  995,  V.  C.  W.;  Re  Skeete?,  ib. 
1037,  V.  C.  K.;  Re  St.  Giles  and  St. 
George,  Bloomsburj-,  25  Beav.  313;  4 
Jur.  N.  S.  297;  Re  Willenhall  Chapel,  2 
Dr.  &  Sm.  467,  468;  ante,  p.  16;  and 
for  the  rules  of  the  Commissioners,  as 
to  the  application  for  their  certificate,  see 
Vol.  111. 

2  Re  Bingley  School,  2  Drew.  283;    18 


Jur.    668;    and   see   Re  Watford    Burial 
Board,  2  Jur.  N.  S.  1045,  V.  C.  W. 

3  Re  Watford  Burial  Board,  uhi  sup. 

4  Re  St.  Giles  and  St.  George,  Blooms- 
bury,  vbi  sup. ;  but  see  Re  Markwell,  ubi 
sup. 

">  Re  Lister's  Hospital,  ubi  sup. ;  but 
see  Re  Cheshunt  College,  Re  London, 
Brighton,  and  South  Coast  Railway  Com- 
pany, and  Re  Skeetes,  ubi  svp.  ;  Re  Faver- 
shain  Charities,  10  W.  R.  291,  V.  C.  W. 

6  Re  iMejrick,  1  Jur.  N.  S.  438  V. 
C.  K. 

''Re  Ford's  Charity,  3  Drew.  324;  Re 
Jarvis'  Charity,  1  Dr.  &  Sm.  97;  5  Jur. 
N.  S.  724. 
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others  for  relief  or  redemption  of  prisoners  or  captives,  and  for  aid     ^f  o^r9^^ 

or  ease  of  any  poor  inhabitants,  concerning  payments  of  fifteens,    ^~ y     —' 

setting  out  of  soldiers,  and  other  taxes  :  which  lands,  tenements, 
rents,  annuities,  profits,  hereditaments,  goods,  chattels,  money,  and 
stocks  of  money,  nevertheless  have  not  been  employed  according 
to  the  charitable  intent  of  the  givers  and  founders  thereof  by  rea- 
son of  frauds,  breaches  of  trust,  and  negligence  in  those  that  should 
pay,  deliver,  and  employ  the  same." 

This  statute  has  become  obsolete  ;  ^  but  the  recital  above  set 
out  is  still  important,  inasmuch  as  the  Court  has  reference  to  it,  in  Determines 
deciding  what  is  to  be  deemed  a  charitable  purj)ose  :  for  such  pur-  poses  present 
pose  must  be  either  one  of  those  purposes  denominated  charitable  jurisdiction 

.         ,  ,  ,.   1       T        ^  1        over  chanties 

m   the  above  statute ;  or  one  which  the   Court  construes  to  be  applies. 
charitable,  by  analogy  to  those  mentioned  in  that  statute,^ 


2.  /Sh'  /Samuel  JRomilly's  Act. 

When  the  statute   of  Elizabeth  fell  into  disuse,  the  only  mode   52  Geo.  III. 
by  which  any  remedy  could  be  obtained  in  Chancery  for  the  abuse   ^- 1^^- 
of  a  charity  was  by  way  of  information.^     Under  these  circum- 
stances, the  statute  usually  called  Sir  Samuel  Romilly's  Act  was 
passed.     By  that  Act  it  is  provided,  that  in  every  case  of  a  breach  Enables 
of  any  trust  or  supposed  breach  of  any  trust  created  for  charitable  mXe  orders 
purposes,  or  whenever  the  direction  or  order  of  a  Court  of  Equity  MPo^^  P^*'- 
shall  be  deemed  necessary  for  the  administration  of  any  trust  for 
charitable  purposes,  it  shall  be  lawful  for  the  Lord   Chancellor, 
Lord   Keeper,  or  Lords   Commissioners  for   the    custody  of  the 
Great  Seal,  or  Master  of  the  Roils  for  the  time  being,  upon  the   Time  for 
petition  of  any  two  or  more  persons  stating  such  complaint,  and  ^^^^^^^  '^^®^^' 
pi-aying  such  relief  as  the  nature  of  the  case  may  require,  to  make 
such  order  therein,  and  with  respect  to  the  costs  of  such  applica- 
tions, as  to  him  or  them  shall  seem  just ;  and  that  such  order  shall 
be  final  and  conclusive,  unless  the  party  or  parties  who  shall  think 
himself  or  themselves  aggrieved  thereby,  shall,  within  two  years 
from  the  time  when  such  order  shall  have  been  passed  and  en- 
tered, appeal  from  such  decision  to  the  House  of  Lords.*     By  a  Attorney- 
subsequent  Act,  the  Attorney-General,  acting  ex  officio,  is   em-   General  since 
powered  to  make  application  by  petition,  to  the  Court  of  Chan-  t"pr°Jceed 

under  the 

1  £'a;;}rt7-/eKirbyRavensworth Hospital,  dor's   Charitable   Trusts;    and   P'inlasou's    '^'^^' 
15   Ves.   305;  Corporation  of  Ludlow    v.  Cliaritable  Trusts  Acts. 
Greenhouse,  1  Bligh   N.  S    17,  62;  and  for  2  Kendall  v.  Granger,  5  Benv.  300,  302; 
a   detailed   account   of  the   effect   of  the  6  Jur.  919;  Attornej'-General  v.  Corpora- 
statute  and   the   decisions    under    it,   see  tioti  of  Shrewsbury,  6  Beav.  220,229;    7 
Duke's  Law  of  Charitable  Uses;  Shelford  Jur.  757. 
on  Mortmain,  p.  276  et  seq. ;   and  see  1"u-  3  Ante,  p.  7  et  seq. 

4  52  Geo.  IIL  c.  101,  §  1. 
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Act  applies 
only  to  sim- 
ple cases  of 
abuse  of 
trust. 


Repayment 
of  trust  fund 
cannot  be 
ordered  there- 
under. 

Act  does  not 
apply  to  con- 
structive 
trusts ; 

nor  in  dis- 
putes con- 
cerning ob- 
jects of  the 
charity : 

or  where 
doubtful  who 
has  legal 
estate. 


Act  applies 
where  object 
is  the  internal 
regulation  of 
charity ; 


or  in  case  of 
construction ; 
or  where  dif- 
ferent chari- 
table objects 


eery,  with  respect  to  any  charity,  under  the  provisions  of  Sir 
Samuel  Romilly's  Act,  or  under  the  provisions  of  any  Act  or  Acts 
passed,  or  to  be  passed,  authorizing  the  application  to  the  Court 
by  petition,  according  to  tbe  provisions  of  that  Act.^ 

It  has  been  held,  that  the  Court,  though  it  has  jurisdiction, 
ought  to  consider,  in  all  cases,  whether  it  is  fit  to  exercise  that 
jurisdiction,  or  to  put  the  party  to  file  an  information ;  ^  and  that, 
in  cases  of  breach  of  trust,  the  jurisdiction  ought  to  be  confined  to 
the  simple  case  of  abuse  of  a  clear  trust,  not  involving  any  ques- 
tion beyond  the  question  of  such  abuse,  and  particularly  not 
involving  the  interest  of  persons  to  whom  abuse  of  trust  could  not 
be  imputed.^  The  Court  has  no  power,  under  the  Act,  to  repair  a 
previous  misapplication  of  trust  flinds.* 

The  Act  has  been  held  not  to  apply  to  cases  of  constructive 
trusts ;  ^  or  where  difierent  persons  claim  the  trust  property  ad-  ■ 
versely  to  each  other,®  and  it  is  sought  to  obtain  the  decision  of 
the  Court  as  to  which  of  them  is  entitled  to  the  benefit  of  the 
charity;''  or  where,  although  the  object  of  the  petition  was  a 
scheme  for  the  management  of  the  property,  it  appeared  that  there 
was  a  dispute  as  to  the  persons  in  whom  the  legal  estate  was 
vested.^  It  has  also  been  decided,  that  the  Court  had  no  juris- 
diction to  make  an  order  upon  petition,  transferring  the  funds  of  a 
dispensary  to  a  hospital,  and  amalgamating  the  two  institutions.® 

Where  the  object  of  the  petition  is  the  internal  regulation  of  a 
charity,  an  application  may  be  made  under  the  statute ;  -^^  but  it 
there  is  a  \'isitor,  and  the  matter  concerning  which  the  interference 
of  the  Court  is  sought  belongs  exclusively  to  his  cognizance,  then 
the  complaint  mtist  be  addressed  to  him,  and  no  remedy  can  be 
obtained  in  the  Court  of  Chancery.-^^ 

It  has  been  held,  that  the  Court  has  jurisdiction  under  the  Act : 
where  the  point  to  be  decided  is  simply  a  question  of  law,  dejjend- 
ing  on  the  construction  of  a  i^articular  instrument ;  ^^  where  the 
objects  of  the  charity  have  no  distinct  interests,  and  the  Attorney- 
General,    therefore,    properly   represents    them   all,   and    where. 


1  Charitable  Trusts  Act,  1853  (16  &  17 
Vic.  c.  137),  §  43. 

2  Ex  parte  Rees,  3  V.  &  B.  10;  .ind  see 
Re  Dean  Clarke's  Charitj-,  8  Sim.  34,  42. 

3  Corporation  of  Ludlow  v.  Greenhouse, 
1  Bligh  N.  S.  17;  Ld.  Red.  19;  Ex  parte 
Skinner,  2  Mer.  453;  and  see  cases  col- 
lected, 14  Beav.  120,  n. ;  Re  Manchester 
New  College,  16  Beav.  610;  17  .Jur.  540. 

4  Re  Hall's  Charity,  14  Beav.  115;  and 
see  cases  collected,  ib.  120,  n. 

5  Ex  parte  Brown,  G.  Coop.  295. 

6  Ex  parte  Rees;  and  Re  Dean  Clarke's 
Charitv,  vbi  sup. ;  Re  West  Retford 
Church  Lands,  10  Sim.  101, 109 ;  3  Jur.  501. 

^  Re  Dean  Clarke's  Charity,  ubi  sup. ; 


and  see  Attornev-General  v.  Bishop  o 
Worcester,  9  Hare,  328;    16  Jur.  3. 

s  Re  Phillipott's  Charity,  8  Sim.  381, 
389;  see  also  Re  West  Retford  Church 
Lands,  iibi  sup. 

9  Re  Reading  Dispensary,  10  Sim.  118, 
121;  3  Jur.  697. 

10  Re  Shrewsbury  School,  1  M'N.  &  G. 
324,  331;  U  Jur.  259;  Re  Manchester 
New  College,  16  Beav.  610;  17  Jur.  540. 

11  Attorney-General  v.  Clare  Hall,  3 
Atk.  674 ;  Ex  parte  Berkhampstead  Free 
School,  2  V.  &  B.  134,  144 ;  Thomson  v. 
Uhiversitv  of  London,  10  Jur.  N.  S.  669: 
12  W.  R.''733,  V.  C.  K. 

12  Re  Upton  Warren,  1  M.  &  K.  410,  415. 
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although  there  may  be  distinct  interests,  no  subst^intial  question 
of  title  can  arise  between  the  several  objects  of  the  charities;^ 
whei-e  there  are  no  si^ecific  directions  as  to  the  application  of  the 
trust  property,  or  it  cannot  be  advantageously  applied  in  the 
execution  of  existing  trusts  ;  ^  where  it  is  sought  to  alter  a  scheme 
which  has  been  settled  by  a  decree,  and  which  might  have  been 
altered  on  an  information ;  ^  and  where  the  question  is  as  to  the 
site  of  the  charity.* 

*  The  Court  may  also,  under  the  Act,  declare  the  proportions  in 
which  different  charitable  objects  are  entitled  to  the  funds :  ^  and 
may,  where  it  appears  that  it  will  be  for  the  benefit  of  the  charity, 
direct  a  sale  of  part  of  the  estates  belonging  to  it.'' 

Unless  the  application  is  made  by  the  Attorney-General  acting 
ex  officio,^  the  petition  must  be  presented  by  two  or  more 
persons:^  who  should  have  a  direct  interest  in  the  charity;^ 
and  of  whom  two,  at  least,  must  be  individuals :  a  corporation  not 
being  within  the  meaning  of  the  Act ;  ^°  and  the  Attorney  or 
Solicitor-General  must  also  signify  his  allowance  or  approbation 
of  the  petition,  by  affixing  his  signature  to  it.^^  The  Solicitor- 
General,  however,  can  only  act  during  the  vacancy  of  the  office  of 
Attorney-General.^'-^ 

Before  such  allowance  can  be  obtained,  the  petition  must  be 
signed  by  the  petitioners  in  the  presence  of  their  solicitor,  and 
their  signatures  be  attested  by  him ;  ^^  and  a  certificate  must  also 
be  obtained  on  the  petition,  and  signed  by  the  counsel  who  pre- 
pared the  petition,  to  the  effect  that,  in  his  opinion,  the  petition  is 
one  proper  to  be  presented  under  the  Act.  The  solicitor  for  the 
petitioners  must  likewise  certify  on  the  petition  that  the  petitioners 
are  able  to  answer  the  costs  of  the  application.^*-  Upon  the  peti- 
tion, so  signed  and  certified,  being  left  with  the  Attorney-General's 
clerk,  he  will  obtain  the  Attorney-General's  signature  thereto,  in 
testimony  of  his  approbation. 

The  petition  may  be  addressed  either  to  the  Lord  Chancellor  or 
the  Master  of  the  Rolls  ;  ^^  and  it  is  presented,  and  a  copy  left  for 
the  Judge,,  in  the  usual  way  ;  ^'^  but  unless  the  petition  is  presented 


Ch.  XLIV. 

§2(2). 


have  no  dis-  \ 
tinct  inter- 
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or  no  specific 
directions 
have  been- 
given; 
or  alteration 
of  scheme ; 
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under  the 
Act; 
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dered. 
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General,  or 
two  persons, 
must  peti- 
tion; 


Fmf  of  At- 
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eral, or  of 
Solicitor- 
General 
during 
vacancy. 

Signature  of 
petitioners, 
and  certifi- 
cates of 
coimsel  and 
petitioners' 
solicitor. 


Ho-w  pre- 
sented. 


1  Attorney-General  v.  Bishop  of  Wor- 
cester, 9  Hare,  328;  16  Jur.  3;  Re  Man- 
chester College,  uhi  sup. 

2  Ee  Shrewsbury  School,  ubi  sup.  ;  Re 
Congregational  Church,  Smethwick,  1  W. 
N.  196,  V.  C.  K. 

3  Attorney-General  v.  Bishop  of  Wor- 
cester, uhi  sup. 

4  Rt  Manchester  New  College,  m6z  sup. 

5  Re.  Hall's  Charity,  14  Beav.  115;  15 
Jur.  940;  and  see  cases  collected,  14  Beav. 
120  n. 

6  Re  Parkes'  Charity,  12  Sim.  829, 
332 ;  Re  Overseers  of  Ecclesall,  16  Beav. 
297;  Re  Ashton  Charity,  22  Beav.  288. 


T  Ante,  p.  1853. 

8  52  Geo.  III.  c.  101,  §  1;  an<e,  p.  1853. 

9  Re  Bedford  Charities,  2  Swanst.  518. 

10  Re  London,  Brighton,  &  South  Coast 
Eaihvav  Company,  18  Beav.  608. 

11  52  "Geo.  III.  c.  101,  §  2.     For  form  of 
petition,  see  Vol.  III. 

i--!  Ex  parte  Skinner,  2  Mer.  453. 
13  52  Geo.  III.  c.  101,  §  2. 
w  Re  Warwick   Charities,  1    Phil.  559. 
For  forms  of  certificates,  see  Vol.  III. 

15  Ante,  p.  1853. 

16  Ante,  p.  1605. 
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Piy  whom 
petition 
heard. 
To  what 
Court  appeal 
lies. 


Proceedings 
have  same 
effect  as  if  in 
a  suit. 


Attorney- 
General  en- 
titled to 
attend  pro- 
ceedings. 


Proceedings 
in  Chambers. 


Appointment 
of  trustees. 


by  the  Attorney-Greneral  acting  ex  officio,  or  in  a  matter  which  is 
pending  at  the  time  of  the  application,  the  order  or  certificate  of 
the  Charity  Commissioners  authorizing  the  appHcation  must  also 
be  previously  obtained,^  and  produced,  before  the  petition  will  be 
answered. 

As  a  general  rule,  the  petition  ought  to  be  served  upon  all  per- 
sons whose  interests  will  in  any  riianner  be  affected  by  the  order 
sought  to  be  obtained.^ 

The  petition,  if  addressed  to  the  Lord  Chancellor,  is  usually* 
heard  by  one  of  the  Vice-Chancellors,  fi-om  whose  decision  an 
appeal  ^  lies  to  the  Court  of  Appeal  in  Chancery :  *  if  the  order  is 
made  in  the  first  instance  by  the  Master  of  the  Rolls,  no  appeal 
lies  to  that  Court ;  ^  and  Avhether  the  order  is  made  by  that  Court 
or  the  Master  of  the  Rolls,  an  appeal  may  be  presented  to  the 
House  of  Lords  within  two  years  from  the  time  when  the  order 
has  been  passed  and  entered.^ 

The  proceedings  under  this  Act  have  the  same  effect,  as  if  they 
were  taken  under  an  information.'^  If  a  scheme  is  directed  to  be 
settled,  or  any  other  proceedings  to  be  taken  in  the  Judge's  Cham- 
bers, the  petitioners  and  respondents  have  a  right  to  attend  there ; 
and  it  seems,  that  it  is  not  only  the  right,  but  also  the  duty,  of  the 
Attorney-General  to  interfere  in  the  subsequent  proceedings  upon 
the  petition,  in  any  manner  he  may  think  for  the  public  benefit.® 
Under  the  present  practice,  the  Attorney-General  is  always 
directed  to  be  served  with  the  summons  to  proceed  on  the  order.^ 

Upon  the  return  of  the  summons  to  proceed,^"  directions  will  be 
given  as  to  the  manner  in  which  the  inquiries  directed  by  the 
order  are  to  be  prosecuted,  and  the  parties  to  attend  thereon."  A 
concise  statement,  showing  the  objects  and  property  of  the  charity, 
is  sometimes  directed  to  be  brought  in,  and  substantiated  by  affi- 
davit or  other  evidence. 

If  trustees  are  directed  to  be  appointed,  evidence  of  the  fitness 
of  such  of  them  as  are  not  appointed  ex  officio  is  required ;  and 


1  Ante,  p.  1728  et  seg. ;  Re  London, 
Brighton,  &  South  Coast  Railway  Com- 
pany, 18  Beav.  608;  Re  Ford's  Charity,  3 
Drew.  324;  Rt  Jarvis'  Charity,  1  Dr.  & 
Sm.  97;  5  Jur.  N.  S.  724. 

2  Ex  parte  Kees,  3  V.  &  B.  10;  Ex 
parte  Seasers,  1  V.  &  B.  496 ;  see,  how- 
ever. Re  Warwick  Charities,  1  Phil.  559. 
As  to  service  of  petitions,  see  ante,  pp.  1606, 
1607. 

3  See  Re  Upton  Warren,  1  M.  &  K. 
410,  415;  as  to  appeals  from  orders  on 
petition,  see  ante,  pp.  1472,  1611. 

■*  As  to  appeals  to  this  Court,  see  ante, 
pp.  1459,  1470. 

5  Re  Manchester  New  College,  16  Beav. 
610;  17  Jur.  540. 


6  52  Geo.  III.  c.  101,  §  1;  ante,  p.  1853. 

7  Attornev-General  v.  Bishop  of  Wor- 
cester, 9  Hare,  328;   16  Jur.  3. 

s  Corporation  of  Ludlow  v.  Greenhouse, 
1  Bligh  N.  S.  1765;  Attornev-General  «. 
Earl  of  Stamford,  1  Phil.  737,"  749;  7  Jur. 
359. 

9  Re  Hanson,  9  Hare  Ap.  54. 

10  For  the  practice  as  to  carrying  in  the 
order,  and  issuing  a  summons  to  proceed, 
see  Ord.  XXXV.  15,  16.  For  forms 
of  orders,  directing  accounts  and  inquiries 
as  to  cliarities,  see  Seton,  342  et  seq. ;  and 
for  form  of  summons  to  proceed,  see  Vol. 

in. 

11  Ord.  XXXV.  16. 
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their  ^^TitteIl  consent  to  act,  verified  by  affidavit,  must  be  produced,     Ch.  XLIV. 
as  in  other  cases.  ' ^-  —■' 

Wliere  a  scheme  is  directed,  it  is  usually  prepared  by  the  peti-  Settling 
tioners,  and  submitted  by  them  to  the  Attorney-General:  who  ^ciieme. 
makes  such  suggestions  or  alterations  as  he  thinks  fit.^     A  fair 
copy  of  the  scheme,  showing  any  alterations  which  may  not  have 
been  agreed  upon  between  the  parties,  is  then  left  at  the  Chambers 
of  the  Judge  ;  and  the  scheme  is  then  settled  by  him,  either  in 
'Chambers,  or  on   an  adjournment  into  Court.     When  finally  set- 
tled, a  fair  copy  is  signed  by  the  Judge,  and  filed  in  the  Report 
office :  whence  office  copies  may  be  obtained.      The  final  order  ^c^fj^^^if 
usually  refers  to  the  scheme  as  filed  ;  and,  in  this  manner,  the  ex-  signed'by 
pense  of  setting  out  the  whole  scheme  in  the  order  is  avoided.^  ^        Jj^jJ^S*^'  ^°*^ 

When  the  inquiries  aye  answered,  if  the  further  consideration  Farther 
of  the  petition  has  not  been  adjourned,  an  order  will  be  made  in  order. 
Chambers,  appointing  the  trustees  and  approving  the  scheme,  or 
as  may  be  required  by  the  circumstances  of  the  c:ise  ;  and  giving 
such  consequential  directions,  as  to  costs  or  otherwise,  as  may  be 
necessary."     If,  however,  the  further  consideration  is  adjourned,  ^g'ji^J^te/' 
the  Chief  Clerk  makes  his  certificate  of  the  result  of  the  proceed- 
ing :  which  is  completed,  and  may  be  discharged  or  varied,  as  in 
other  cases ;  ^  and  the  petition  may  then  be  brought  on  again  in  f^atLn^'of 
Court  for  consequential  directions,  in  the  manner  before  explained.*'  petition. 


Section  III.  —  Arhitration. 

By  the  9  &  10  Will.  III.  c.   15,  powers   are   given   enabling  g  &  lo  Will, 
persons,  desirous  of  settling  their  controversies  by  arbitration,  to  ^^^-  ^- 1°- 
agree  that  their  submission  of  the  suit  to  the  award  of  any  person  ^ating"^ 
•should  be  made  a  rule  of  any  Court  of  Record ;  ^  and  by  "  The  awards. 
Common  Law  Procedure  Act,  1854,"  it  is  provided  that  "every  g^^J^^^aw 
agreement  or  submission  to  arbitration  by  consent,  whether  by  Act,  1864, 
deed  or  instrument  in  writing  not  under  seal,  may  be  made  a  rule  ^"^^^^^gj^^  ^j. 
of  any  one  of  the  Superior  Courts  of  Law  or  Equity  at  West-  submIS  to 
minster,  on   the    application    of   any  party  thereto,   unless   such  arbitration 

1  Ante,  p.  1160.  As  to  appointing  and  *  For  forms  of  orders,  see  Seton,  347  et 
removing  trustees  of  charities,  see  Seton,  seq.  ;  and  as  to  costs  in  charity  cases,  see 
361  et  seq.  For  forms  of  consent  and  i6.  350,  351,  363;  Morgan  &  Davey,  138  e« 
affidavits,  see  Vol.  III.  seq. 

2  Re  Hanson,  ubi   stq). ;  Re  Wyersdale  5  gee  ante,  p.  1238  et  seq. 

School,  10  Hare  Ap.  74;  Seton,  360.     As  6  ^n^g,  p.  1609.      For  forms  of  orders, 

to  sclieraes,  see  ib.  360-362;  and  for  form  see  Seton,  347  et  seq. 

of  scheme,  see  Vol.  III.  '^  The  Court  of  Chancery  is  a  Court  of 

3  Re  Conyers  School,  10  Hare  Ap.  5;  Record,  within  the  meaning  of  this  Act. 
Seton,  347;  and  for  form  of  order,  see  ib.  Heming  v.  Swinnerton,  2  Phil.  79,  82;  1 
Nos.  12.  C.  F.  Coop.  t.  Cott.  386,  416;  10  Jur.  907. 


1858 


THE    STATUTORY   JURISDICTION    OF    THE    COURT. 


may  be  made 
rule  of  Court, 
unless  con- 
trary inten- 
tion appear. 


Application 
bj-  motion. 


Submission 
must  be  filed 
in  the  Report 
office. 


9  &  10  Will. 
III.  c.  15,  §  2. 
Setting  aside 
award. 


Application 
by  motion,  on 
notice. 


agreement  or  submission  contain  words  jiurporting  that  the  parties 
intend  that  it  should  not  be  made  a  rule  of  Court ;  and  if  in  any 
such  agreement  or  submission  it  is  provided  that  the  same  shall 
or  may  be  made  a  rule  of  one  in  particular  of  such  Superior 
Courts,  it  may.be  made  a  rule  of  that  Court  only;  and  if,  when 
there  is  no  such  provision,  a  case  be  stated  in  the  award  for  the 
opinion  of  one  of  the  Superior  Courts,  and  such  Court  be  specified 
in  the  award,  and  the  document  authorizing  the  reference  have 
not,  before  the  publication  of  the  award  to  the  parties,  been  made 
a  rule  of  Court,  such  document  may  be  made  a  rule  only  of  the 
Court  specified  in  the  award ;  and  where  in  any  case  the  document 
authorizing  the  reference  is  or  has  been  made  a  rule  or  order  of 
any  one  of  such  Superior  Courts,  no  other  of  such  Courts  shall 
have  any  jurisdiction  to  entertain  any  motion  respecting  the  arbi- 
tration or  award.^ 

The  application  to  make  the  submission  a  rule  of  Court  is  made 
by  motion  :  which  must  be  on  notice,  unless  the  submission  pro- 
vides that  either  party  may  make  it  an  order  of  the  Court  without 
notice  to  the  other  party;-  and  the  execution  of  the  submission 
must  be  proved  :  unless  the  application  is  consented  to.^  The 
order  will  not  be  passed  until  the  submission  has  been  filed  in  the 
Report  ofiice,  and  a  note  thereof  made  on  the  order  by  the  Clerk 
of  Reports.* 

If  the  award  has  been  procured  by  corruption  or  undue  means, 
it  is  to  be  considered  void  and.  of  non-eifect.^  Any  application  to 
set  it  aside  must  be  made  to  the  Court  of  which  the  submission 
has  been  made  a  rule,  before  the  last  day  of  the  next  term  after 
the  making  and  publishing  of  the  award.^ 

The  application  to  set  aside  the  award  is  made  by  motion, 
of  which  notice  must  be  served  on  the  other  parties  and  the 
arbitrators." 


1  17  &  18- Vic.  c.  125,  §  17;  and  see 
071^6,  pp.  554,  671. 

2  for  forms  of  notice  of  motion  and  mo- 
tion paper,  see  Vol.  III. 

3  Seton,  1123.  For  forms  of  orders, 
see  ih.  112.3,  1124;  Braithwaite's  Pr.  553. 

4  Ord.  XXIII.  23.  In  re  Cambridjre 
University,  and  Re  Haigh,  Seton,  1123, 
No.  3 ;  the  submissions  were  directed  to 
be  filed  with  the  Clerks  of  Records  and 
Writs;  and  each  was  impressed  with  a 
\l.  15s.  Inland  Revenue  stamp;  see  Braith- 
waite's Pr.  554.  The  submission,  when 
directed  to  be  so  filed,  should  be  enclosed 
in  a  sheet  of  string  brown  or  cartridge 
paper,  and  indorsed  whh  the  name  of  the 
matter,  and  the  name  and  address  of  the 
solicitor  filing  it.  A  copy  of  the  order 
directing  such  filing  should  also  be  en- 
closed, and  the  original  order  produced  at 
the  time  the  submission  is  left.     Ibid.    A 


certificate  of  the  filing  will  be  given,  if 
required ;  and  a  copy  or  an  office  copy  of 
the  submission  may  be  taken  by  anj  party, 
as  in  other  cases  of  documents  left  with 
the  Record  and  Writ  Clerks  for  safe  cus- 
tody, ibid. ;  and  ante,  p.  1838.  For  the 
practice  at  Law  as  to  arbitrators,  see 
Chittv's  Arch.  1619  et  seq. 

5  9  &  10  Will.  IV.  c.  15  §  2.  For  the 
jurisdiction  of  the  Court  over  awards,  see 
ante,  pp.  297, 553,  670,  671 ;  and  see  Adams 
on  Eq.  191  et  seq. ;  1  C.  P.  Coop,  t  Cott.  386 
el  seq.  ;  Jeremy  on  Eq.  493  et  seq.  ;  Rus- 
sell on  Arbitration,  689  et  seq. ;  Seton, 
1122  et  seq. ;  Storv  Eq.  Jur.  §  1450  et  seq. 

6  9  &  10  AVill.  III.  c.  15.  §  2;  Heming 
V.  Swinnerton,  2  Phil.  79:  1  C  P.  Coop.  t. 
Cott.  386;  10  Jur.  907;  and  see  Nichols 
V.  Roe,  3  M.  &  K,  431;  and  ante,  p.  1621. 

"i  For  the  form  of  notice  of  motion,  see 
Vol.  III. 
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Any  party  neglecting  or  refusing  to  execute  the  award,  or  any 
jsart  thereof,  is  guilty  of  a  contempt  of  the  Court  of  which  the 
submission  was  made  a  rule.^ 

"If,  in  any  case  of  arbitration,  the  document  authorizing  the 
reference  provides  that  the  reference  shall  be  to  a  single 
arbitrator,  and  all  the  parties  do  not,  after  difficulties  have  arisen, 
concur  in  the  appointment  of  an  arbitrator,  or  if  any  appointed 
arbitrator  refuse  to  act,  or  become  incapable  of  acting,  or  die, 
and  the  terms  of  snch  document  do  not  show  that  it  was  intended 
that  such  vacancy  should  not  be  supplied,  and  the  parties  do  not 
concur  in  appointing  a  new  one ;  or  if,  where  the  parties  or  two 
arbitrators  are  at  liberty  to  appoint  an  umpire  or  third  arbitrator, 
such  parties  or  arbitrators  do  not  apjDoint  an  umpire  or  third 
arbitrator,  —  or  if  any  appointed  umpire  or  third  arbitrator  refuse 
to  act,  or  become  incapable  of  acting,  or  die,  and  the  terms  of  the 
document  authorizing  the  reference  do  not  show  that  it  was 
intended  that  such  a  vacancy  should  not  be  sup23lied,  and  the 
parties  or  arbitrators  respectively  do  not  appoint  a  new  one, — 
then,  in  every  such  instance,  any  party  may  serve  the  remaining 
parties  or  the  arbitrators,  as  the  case  may  be,  with  a  written  notice 
to  appoint  an  arbitrator,  umpire,  or  third  arbitrator  respectively ; 
and  if  within  seven  clear  days  after  such  notice  shall  have  been 
served,  no  arbitrator,  umpire,  or  third  arbitrator  be  appointed,  it 
shall  be  lawful  for  any  Judge  of  any  of  the  Superior  Courts  of 
Law  or  Equity  at  Westminster,  upon  summons  to  be  taken  out  by 
the  i^arty  having  served  such  notice  as  aforesaid,  to  appoint  an 
arbitrator,  umpire,  or  third  arbitrator,  as  the  case  may  be ;  and 
such  arbitrator,  umpire,  or  third  arbitrator  respectively,  shall  have 
the  like  power. to  act  in  the  reference  and  make  an  award  as  if  he 
had  been  appointed  by  consent  of  all  parties."  ^ 

Where  a  j^arty  has,  under  the  provisions  of  the  statute,^  ap- 
pointed an  ai'bitrator  to  act  as  sole  arbitrator,  the  Court  or  a  Judge 
may  revoke  the  appointment,  on  such  terais  as  shall  seem  just.'* 

Where  the  arbitrator  has  stated  his  award,  as  to  the  whole  or 
any  part  thereof,  in  the  form  of  a  special  case  for  the  opinion  of 
the  Court,^  it  will,  on  application  by  motion  on  notice,  be  set  down 
for  hearing.® 

If  the  submission  has  been  or  may  be  made  an  order  of  the 


Ch.  xliv. 

§3. 


Common  Law 
Procedure 
Act,  1854, 
§12. 

On  failure  of 
parties  in 
arbitration, 
Court  or 
Judge  may 
appoint  arbi- 
trator or  um- 
pire. 


Court  or 
Judge  may 
revoke  ap- 
pointment of 
sole  arbitra- 
tor. 

Award  may 
be  stated  as  a 
special  case. 

Section  15. 


1  9  &  10  Will.  III.  c.  15,  §  1. 

2  17  &  18  Vic.  c.  125,  §  12.  The  sec- 
tion applies  where  the  arbitration  was 
commenced  previous  to  the  passing  of  the 
Act.  Re  Lord,  1  K.  &  J.  90.  As  to  what 
is  an  arbitration  within  the  meaning  of 
sec.  12,  see  Collins  v.  Collins,  26  Beav. 
306;  5  Jur.  N.  S.  30.  For  form  of  sum- 
mons, see  Vol.  III. 

VOL.  II. 


3  17  &  18  Vic.  c.  125,  §  13. 
*  lb.  §   13.     For  form  of  summons,  see 
Vol.  III. 

5  Under  17  &  18  Vic.  c.  125,  §  5. 

6  For  form  of  order  to  set  down  special 
case  for  hearing,  see  Seton,  1126,  No.  1. 
For  form  of  notice,  see  Vol.  III. 
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Ch.  XLIV. 
§3. 

Court  may 
enlarge  time 
for  making 
award. 


Section  16. 
Where  award 
directs  de- 
livery up  of 
possession,  it 
may  be  en- 
forced as 
judgment  in 
ejectment. 


Section  8. 
Court  may 
remit  award. 
Circum- 
stances under 
which  this  is 
done. 


By  consent, 
matters  in 
question  in 
suit  referred. 

Form  of 
order. 

Award  to  be 
made  an 
order  of 
Court; 


Court  of  Chancery,  the  time  for  making  the  award  may  from  time 
to  time  be  enlarged  by  an  order  of  the  Com't  or  of  a  Judge  at 
Chambers ;  the  order  should  state  the  cause  for  the  enlargement, 
and  if  no  period  is  stated,  it  will  be  deemed  to  be  for  one  month.^ 
The  application  is  made  on  notice ;  ^  and  the  order  may,  it  seems, 
be  made  after  the  expiration  of  the  time  for  making  the  award.^ 

"  Where  any  award  made  on  any  such  submission,  document,  or 
order  of  reference  as  aforesaid,  directs  that  possession  of  any  lands 
or  tenements  capable  of  being  the  subject  of  an  action  of  eject- 
ment shall  be  delivered  to  any  party,  either  forthwith  or  at  any 
future  time,  or  that  any  such  party  is  entitled  to  the  possession  of 
any  such  lands  or  tenements,  it  shall  be  lawful  for  the  Court  of 
which  the  document  authorizing  the  reference  is,  or  is  made  a  rule 
or  order,  to  order  any  party  to  the  reference  who  shall  be  in  pos- 
session of  any  such  lands  or  tenements,  or  any  person  in  possession 
of  the  same  claiming  under  or  put  in  possession  by  him  since  the 
making  of  the  document  authorizing  the  reference,  to  deliver  pos- 
session of  the  same  to  the  party  entitled  thereto,  pm-suant  to  the 
award  ;  and  such  rule  or  order  to  deliver  possession  shall  have  the 
effect  of  a  judgment  in  ejectment  against  every  such  party  or  per- 
son named  in  it,  and  execution  may  issue,  and  possession  shall  be 
delivered  by  the  sheriff  as  in  a  judgment  in  ejectment."  * 

The  Court  or  Judge  may,  from  time  to  time,  and  on  such  terms 
as  may  seem  fit,  remit  the  matters  referred,  or  any  of  them,  to  the 
re-consideration  and  re-determination  of  the  arbitrator.^  The  ob- 
ject of  this  provision  is,  to  enable  the  Court,  where  any  error, 
formal  or  otherwise,  has  occurred  which  would  vitiate  the  award, 
to  send  it  back  to  the  arbitrators  to  correct  such  errors,  instead  of 
setting  the  award  wholly  aside.^  Where  the  award  was  in  part 
conclusive,  but  in  another  part  imperfect,  it  was  remitted  to  be 
reconsidered  and  amended.'' 

The  Court,  by  consent,  of  the  parties,  will  order  the  matters  in 
question  in  a  suit  to  be  referred  to  arbitration.^  In  this  case,  the 
order  should  reserve  liberty  to  apply,  but  not. further  consider- 
ation, unless  only  some  of  the  matters  in  dispute  are  referred.^ 
The  Court  will  not  give  directions  as  to  the  mode  of  carrying  out 
the  reference,^"  and  if  it  fails,  the  suit  will  proceed  as  if  it  had 
not  been  directed."     The  award  is  made  an  order  of  Court  on 


1  17  &  18  Vic.  c.  125,  §  15. 

2  For  form  of  order,  see  Seton,  1126, 
No.  2;  and  lor  forms  of  notice  of  motion 
and  summons,  see  Vol.  III. 

8  Watson  V.  Bennett,  6  Jur.  N.  S.  637; 
8  W.  K.  612,  Ex. 

4  17  &  18  Vic.  c.  125,  §  16. 

6  76.  §  8;  see  Re  Tidswell,  33  Beav. 
213;  10  Jur.  N.  S.  143. 


6  Mills  V.  Bowvers'  Co.,  3  K.  &  J.  60. 

7  Be  Aitkpn,3  Jur.  N.  S.  1296;  6  W.  R. 
145,  V.  C.  W. 

8  For  form  of  order,  see  Seton,  1122. 

9  Seton,  1126. 

10  Houghton  V.  Bunkart,  3  De  G.,  F.  & 
J.  16;  7  Jur.  N.  S   57. 

11  Crawshay  v.  Collins,  3  Swanst.  90. 
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motion  with  notice,  in  the  same  way  as  a  submission,^  and  must  Ch.  xliv. 

be  filed  in  the  Report  office  before  the  order  is  passed  ;  ^  and  pro-  ._       '   _^ 

ceedings  may  then  be  taken  upon  it.^    In  a  suit  affecting  a  charity,  and  must  be 

the  reference  will  not  be  made,  or  the  award  acted  upon,  unless  ^^^^  '"  ^'^' 

.  '  ^       '  port  o&ce. 

the  Attorney-General  or  the  Court  considers  that  it  will  be  bene-  co^gent  of 
ficial  to  the  charity.^  We  have  already  seen  that,  in  certain  cases,  Attorney-  , 
the  awards  of  the  Charity  Commissioners  may  be  made  rules  of  charitj'  cases. 

the  Court.^  Awards  of 

"  Whenever  the  parties  to  any  deed  or  instrument  in  writing  to  nds^g^oners!'"" 
be  hereafter  made  or  executed,  or  any  of  them,  shall  agree  that  section  ii. 
any  then  existing  or  future  differences  between  them  or  any  of  If  action  com- 
them  shall  be  referred  to  arbitration,  and  any  one  or  more  of  the  ^^e°party^ 
parties  so  agreeing,  or  any  j^erson  or  persons  claiming  through  or  after  all  have 
under  him  or  them,  shall  nevertheless  commence  any  action  at  Law  arbitration, 
or  suit  in  Equity  against  the  other  party  or  parties,  or  any  of  them,   ^°2^^  °^ 
or  against  any  person  or  persons  claiming  through  or  under  him  or  stay  proceed- 
them  in  respect  of  the  matters  so  agreed  to  be  referred,  or  any  of  '°^*' 
them,  it  shall  be  lawful  for  the  Court  in  which  action  or  suit  is 
brought,  or  a  Judge  thereof,  on  application  by  the  defendant  or 
defendants,   or   any  of  them,  after  appearance   and   before   plea 
or  answer,  upon  being  satisfied  that  no  sufficient  reason  exists 
why  such  matters  cannot  be  or  ought  not  to  be  referred  to  arbitra- 
tion according  to  such  agreement  as  aforesaid,  and  that  the  defend- 
ant was  at  the  time  of  the  bringing  of  such  action  or  suit  and  still 
is  ready  and  Avilling  to  join  and  concur  in  all  acts  necessary  and 
proper  for  causing  such  matters  so  to  be  decided  by  arbitration, 
to  make  a  rule  or  order  staying  all  proceedings  in  such  action  or 
suit,  on  such  terms  as  to  costs  and  otherwise  as  to  such  Court  or 
Judge  may  seem  fit :  Provided  always,  that  any  such  rule  or  order 
may  at  any  time  afterwards  be  discharged  or  varied  as  justice  may 
require."  ® 

The  onus  of  showing  that  no  adequate  relief  can  be  obtained  by  iTnder  what 
proceeding  under  the  agreement  to  refer  to  arbitration  lies  upon  circumstances 

1         1    •      -a"!      m  •  action  or  suit 

the  plamtm.'     The  proceedmgs  will  be  stayed  wherever  the  appli-  stayed. 
cation  is  made  botid  fide  by  a  party  who  has  always  been  ready  to 
refer,  and  there  are  matters  in  dispute  within  the  meaning  of  the 
agreement.*     The  proceedings  will  not  be  stayed  where  an  arbitra- 

^  Ante,   pp.    1857,    1858;    Lipscomb    v.  '^  Cook  v.  Catchpole,  10  Jur.  N.  S.  1068; 

Palmer,  6  Jur.  N.  S.   1282;  9  W.  R.  232,  13  W.  R.  42,  43,  V.  C  W. 

V.  C.  S.  8  Russell  V.  Pellegrini,  6  El.  &  Bl.  1020, 

2  Ord.  XXIII.  23.  3  Jur.  N.  S.  183,   1H5;  and  see   Hirsch  v. 

3  Crawshay  v.  Collins,  3  Swanst.  90,  92.  Im  Thurn,  4  C.  B.  N.  S.  689;  4  ,Jur.  N.  S. 

4  Attorney-General  v.    Hewitt,  9  Ves.  587;  Wickham   v.  Hardy,    5  Jur.   N.  S. 
232;  Attorney-General /).  Fea,  4  Mad.  274.  871,   Ex.;  but  see   Lury  f.   Pearson,  1  C. 

5  See   16  &  17  Vic.  c.  137,  §  64;  18  &  B.   N.   S.   639;  Wheatlev  v.    Westminster 
19  Vic.  c.  124,  §  46  Brymbo  Colliery  Co.,  2  lir.  &  Sm.  347  ;  11 

6  17  &  18  Vic.  c.  125,  §  11.  Jur.  N.  S.  232." 
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Ch.  XLIV. 

§4. 


Application 
by  motion,  on 
notice. 
No  jurisdic- 
tion, unless 
instrument 
contains 
agreement  to 
refer. 


tor  would  not  have  power  to  deal  completely  with  the  case,^  or 
the  case  is  one  of  fraud  ;  ^  or  where,  in  consequence  of  some  of  the 
contemj^lated  parties  not  having  entered  into  the  agreement,  it 
would  be  contrary  to  the  intention  of  the  parties  to  refer  the  mat- 
ters in  dispute  to  arbitration.^ 

The  application  for  the  order  is  made  by  motion  on  notice,  and 
should  be  made  after  appearance,  but  before  plea  or  answer.* 

The  Court  has  no  jurisdiction  to  stay  the  proceedings,  unless 
the  instrument  on  which  the*  action  is  brought  contains  an  agree- 
ment to  refer  differences  to  arbitration :  even  though  the  parties 
have  in  writing  agreed  to  do  so  after  the  differences  have  arisen.^ 


2  &  3  Vic. 
c.  54. 
Power  to 
order  access 
for  the 
mother,  and 
custody  of 
children 
under  seven 
years. 


Sections  2,  3. 


Application: 
how  made. 


SECTioisr  IV.  —  Infant  Custody  Acts. 

By  the  2  ifc  3  Vic.  c.  54,  the  Court  is  enabled,  upon  the  petition 
of  the  mother  of  an  infant  which  is  in  the  sole  custody  or  control 
of  the  father  thereof,  or  of  any  person  by  his  authority,  or  of  any 
guardian  after  his  death,  to  make  such  order  for  the  access  of  the 
petitioner  to  such  infant,  at  such  times  and  subject  to  such  regula- 
tions as  the  Court  shall  deem  convenient  and  just;  and  if  such 
infant  shall  be  within  the  age  of  seven  years,  the  Court  may  order 
such  infant  to  be  deUvered  into  the  hands  of  the  petitioner  until 
such  age,  subject  to  such  regulations  as  the  Court  shall  deem 
convenient  and  just.®  Applications  under  this  Act  may  be  made 
either  to  the  Master  of  the  Rolls,  or  to  any  of  the  Vice-Chan- 

cellors.'^ 

Upon  the  hearing  of  the  petition,  affidavits  on  either  side  are 
admissible ;  *  and  orders  made  under  the  Act  may  be  enforced  by 
the  usual  process  of  contempt.^  No  mother  against  whom  adul- 
tery has  been  established  by  the  sentence  of  the  Divorce  Court  is 
entitled  to  the  benefit  of  the  Act.^'^ 

The  petition  may  be  presented  without  a  next  friend  ;  ^^  and,  by 


1  Cook  V.  Catchpole,  ubi  sup. 

2  Wallis  V.  Hirsch,  1  C.  B.  N.  S.  316; 
and  see  Lury  v.  Pearson,  ib.  6.39. 

8  Mason  v.  Haddon.  6  C.  B.  N.  S.  526. 

4  17  &  18  Vic.  c.  125,  §  11;  ante,  p. 
1860.  For  form  of  notice  of  motion,  see 
Vol.  III. 

5  Blyth  V.  Lafone,  1  El.  &  El.  435 ;  5 
Jur.  N.  S.  364. 

6  2  &  3  Vic.  54,  §  1.  As  to  this  Act, 
see  Chambers  on  Infants,  93,  100;  Mac- 
pherson  on  Infants,  164;  Seton,  713;  and 
see  Swift  v.  Swift,  11  Jur.  N.  S.  148;  13 
W.  R.  378,  M.  R.;  11  Jur.  N.  S.  458;  13 
W.  R.  731,  L.  JJ.;  34  Beav.  266;  Austin 


V.  Austin,  11  Jur.  N.  S.  101;  13  W.  R. 
332,  M.  R. ;  11  Jur.  N.  S.  536 ;  13  W.  R. 
761.  L.  C;  34  Beav.  257;  Re  Newbery,  1 
Law  Rep.  431;  12  Jur.  N.  S.  12,  V.  C  S.; 
1  Law  Rep.  Ch.  Ap.  263;  12  Jur.  N.  S. 
154,  L.  JJ.  For  forms  of  orders,  see  Se- 
ton, 713,  714;  and  for  form  of  petition,  see 
Vol.  III. 

7  Re  Taylor,  10  Sim.  291. 

8  2  &  3  Vic.  c.  54,  §  2.    For  the  prac- 
tice on  petitions,  see  ante,  p.  1603  et  seq. 

9  lb.  §  3. 

w  76.  §  4;  and  see  20  &  21  Vic.  c.  85, 
§  35. 
11  Re  Groom,  7  Hare,  38. 
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leave  of  the  Court,  iti  forma  pauperis}  If  rendered  necessaiy 
by  the  circumstances  of  the  case,  it  seems  that  an  order  under  the 
Act  maybe  ra'a.die  ex  parte. '^  The  mother  is  not  entitled  to  an 
order  as  a  matter  of  course,  but  the  Court  will  exercise  its  discre- 
tion upon  all  the  circumstances  of  the  case,^ 

The  object  of  the  Act  is  to  protect  mothers  from  the  tyranny  of 
husbands  who  ill  use  them ;  and  it  gives  the  Court  the  power  of 
interfering,  when  the  Court  sees  that  the  maternal  feelings  are 
tortured  for  the  purpose  of  obtaining  any  thing  like  an  unjust 
advantage  over  the  mother.*  The  Act  does  not,  as  a  condition 
for  the  interference  of  the  Court,  require  that  the  wife  should 
have  obtained  or  be  entitled  to  obtain  a  decree  for  a  judicial  sepa- 
ration ;  ^  and  it  gives  the  Court  an  absolute  discretion  as  against 
the  father  or  testamentary  guardian;®  but  the  Court  will  not 
interfere  where  the  mother  has  deserted  her  husband  without 
.reasonable  cause;''  or  Avhere  her  conduct,  although  she  has  not 
been  guilty  of  any  moral  delinquency,  has  not  been  such  as  to 
entitle  her  to  its  favorable  consideration.*  And  if  the  conduct 
of  the  father  has  been  free  from  impropriety  or  bad  motive, 
the  Court  has  no  right  to  have  any  opinion  as  to  whether  the 
father  is  judicious  or  not  in  the  j^articular  training  he  may  direct 
the  child  to  undergo.^ 

It  has  been  held,  that  the  Act  does  not  enable  the  mother  to 
resist  an  application  of  her  husband  for  the  custody  of  his  chil- 
dren, to  which,  by  law,  he  is  entitled:  even  though  upon  her 
apj)lication  the  Court  may  be  bound  to  order  them  to  be  delivered 
back  to  her ;  ^^  or  apply  where  the  children  are  not  in  the  custody 
of  the  fatlier.^^  Where,  however,  the  children  were  living  with 
the  mother,  the  Court,  on  a  petition  intituled  in  the  Act,  made  an 
order  continuing  the  custody  of  them  to '  her ;  but  it  would  seem 
that  the  order  was  made  under  the  general  jurisdiction  of  the 
Court.^-^ 

By  the  3  &  4  Vic.  c.  90,  the  Court  is  empowered,  upon  the 
aj)plication  of  any  person  willing  to  take  charge  of  any  infant 
who  has  been  convicted  of  felony,  and  to  provide  for  his  mainte- 
nance and  education,  to  assign  the  custody  of  such  infant  to  such 
person,  and  to  rescind  or  vary  the  terms  of  any  such  assignment ; 


Ch.  XLIV. 

§4. 


Object  of  Act. 


Where  Court 
will  not  inter- 
fere. 


Where  chil- 
dren in  cus- 
tody of 
mother. 


3  &  4  Vic. 
c.  90. 

Court  may 
assign  care  of 
infant  felons. 


1  Ex  parte  Hakewill,  3  De  G.,  M.  &  G. 
116;  17  Jur.  334.  As  to  suing  in  forma 
pauperis,  see  ante,  p.  37  et  seq. 

2  Jie  Taylor,  11  Sim.  178,  180. 

s  lie  Taylor,  11  Sim.  178,  200;  lie 
Halliday,  17  Jur.  56,  V.  C.  T. ;  Re  VVins- 
com,  11  Jur.  N.  S.  297;  13  W.  R.  452,  V. 
C.  W.;  2H.  &M.  540. 

*  Per  Lord  Cottenham,  in  Warde  v. 
Warde,  2  Phil.  787,  788;  and  see  lia 
Winscom,  uhi  sup. 


5  Ex  parte  Bartlett,  2  Coll.  661,  662. 

6  Shillito  V.  Collett,  8.  W.  R.  683,  V.  C. 
K. ;  affirmed,  ib.  696,  L.  JJ. 

7  Jie  Taylor,  nbi  siip, 

8  Shillito  V.  Collett,  ubi  sup. 

9  Ee  Winscom,  ubi  sup. 

1"  Corsellis  v.  Corsellis,  1  Dr.  &  War. 
235 

11  Re  Fynn,  2  De  G.  &  S.  457,  475;  12 
Jur.  713. 

12  Re  Tomlinson,  3  De  G.  &  S.  371. 
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and,  if  it  shall  think  fit,  to  award  costs  against  any  appUcant :  such 
costs  to  be  payable  to  any  parent  or  other  natural  or  testamentary 
guardian  who  shall  oppose  such  application.-^  The  infant  is  not  to 
be  sent  out  of  the  jurisdiction  of  the  Court  ;^  and  the  execution 
of  the  sentence  passed  ujDon  the  infant  is  not  to  be  interfered  with.^ 


Section  V.—  The  Declaration  of  Title  Act,  1862. 


25  &  26  Vic. 
c.  67. 
Section  1. 
Persons 
claiming  to 
be  entitled  to 
land  may  pe- 
tition the 
Court  for  a 
declaration  of 
title. 


Schedule, 
r.  1. 

Petition  to 
contam  de- 
scription of 
the  lands. 


Section  2. 
Petition  to  set 
forth  particu- 
lars affecting 
title. 


Section  3. 
Two  persons 
interested 
may  jointly 
petition. 


By  this  Act,*  which  relates  to  England  only,  and  came  into  op- 
eration on  the  1st  January,  1863,^  "every  person  claiming  to  be 
entitled  to  land  in  possession  for  an  estate  in  fee-simple,  either 
absolutely  or  subject  to  any  incumbrances,  estates,  rights,  or  in- 
terests, vested  or  contingent,  or  claiming  to  have  a  power  of 
disposing  of  land  for  his  own  benefit  for  an  estate  in  fee-simple  in, 
possession,  either  absolutely  or  subject  to  any  incumbrances,  estates, 
rights,  or  interests  vested  or  contingent,  and  every  person  entitled 
to  apply  for  the  registration  of  an  indefeasible  title  to  the  Registrar 
appointed  under  any  Act  which  may  be  passed  in  the  present  ses- 
sion for  the  Registration  of  Real  Estates  and  the  Title  thereto,^ 
may  apply  to  the  Court  of  Chancery  by  petition  in  a  summary  way 
for  a  declaration  of  title  under  this  Act."  ' 

"  Every  petition  for  a  declaration  of  title  shall  contain  an  exact 
description  in  their  actual  state  of  the  lands  as  to  which  the  dec- 
laration is  sought :  stating  particularly  the  boundaries  thereof,  and 
the  lands  on  which  the  same  and  every  part  thereof  abut,  and,  so 
far  as  conveniently  may  be,  the  names  and  descriptions  of  the 
owners  and  occupiers  of  such  last-mentioned  lands."  * 

"Every  such  petition  shall  state  what  incumbrances,  estates, 
rights,  and  interests,  if  any,  the  petitioner  admits  to  afiect  his 
title,  and  subject  to  which  he  seeks  to  have  his  title  declared, 
and  shall  be  in  such  form  as  the  Court  shall  by  general  order 
direct."  ^ 

"Any  two  or  more  persons  claiming  to  have  together  such 
estate  or  interest  in  land  as  would  have  enabled  any  one  person 


1  3  &  4  Vic.  c.  90,  §  1.  No  fee  is  to  be 
taken  by  any  officer  of  the  Court;  and 
counsel  and  solicitor  may  be  assigned:  ib. 
§  3.  As  to  this  Act,  see  Chambers,  178, 
199:  Macpherson,  133. 

2  3  &  4  Vic.  c.  90,  §  2. 

3  lb.  §  4. 

4  25  &  26  Vic.  c.  67.  The  short  title  is 
"  The  Declaration  of  Title  Act,  1862  :" 
ib.  §  49.  The  Lord  Chancellor  has  power 
to  appoint  additional  clerks:  §  42;  and, 
with  the  advice  and  assistance  of  three 
of  the  Judges  of  the   Court,  to   make 


general  rules  and  orders;  which  must  be 
laid  before  Parliament:  §§  40,  43.  Until 
such  orders  are  made,  the  rules  of  the 
schedule  are  to  be  adopted:  §  41. 

5  lb.  §  49. 

6  The  Act  referred  to  is  the  25  &;  26 
Vic.  c.  53. 

7  25  &  26  Vic.  c.  57,  §  1.  For  the 
practice  on  petitions,  see  ante^  p.  1603  et 
seq.     For  form  of  petition,  see  Vol.  III. 

8  25  &  26  Vic.  c.  67;  Sched.  r.  1. 

9  Ib.  §  2.  No  general  orders  have  aa 
yet  been  made. 
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to  petition  as  afoi-esaid  may  join  in  such  a  petition,  and  such 
proceedings  shall  be  had  thereupon  as  in  the  case  of  a  single 
petitioner."  ^ 

"  No  such  petition  shall  be  admitted  as  to  lands  of  copyhold  or 
customary  tenure."  ^ 

"It  shall  be  lawful  for  the  Court,  by  general  order  or  otherwise, 
if  it  shall  think  fit,  to  require  that  the  Registrar  who  may  be  ap- 
pointed under  any  Act  passed  during  the  present  session  for  the 
Registration  of  Real  Estates  and  the  Title  thereto  ^  shall  be  served 
with  notice  of  such  petition,  and  the  Registrar  shall  thereupon  be 
made  a  party  to  and  attend  the  proceedings  on  such  petition,  and 
the  costs  thereby  properly  incurred  shall  be  paid  by  the  pe- 
titioner." * 

"  The  Court  on  the  hearing  of  any  such  petition,  on  being  satisfied 
that  the  petitioner  has  proved  such  a  possession,  and  has  stated 
such  a  title  as,  if  established,  would  entitle  him  to  a  declaration 
under  this  Act,  shall  make  an  order  for  the  investigation  of  the 
title,  in  the  same  way  as  if  the  petitioner  had  obtained  as  vendor 
a  decree  for  a  specific  performance  of  an  agreement  for  sale  of  the 
land  in  question  for  the  estate  claimed  in  his  petition."  ^ 

"  On  the  investigation  of  the  title  to  the  lands  as  to  which  the 
declaration  is  sought,  the  identity  of  the  lands  described  in  the 
petition  with  the  parcels  as  described  in  the  title  deeds  shall  be 
established  by  affidavit  or  otherwise,  as  the  Court  may  deem  just.® 
The  Court  may,  if  it  shall  deem  it  necessary  or  proper,  require  the 
petitioner  to  lodge  in  Court  a  map  or  plan  of  the  lands  in  ques- 
tion."^ 

"  If  the  Court,  on  such  investigation,  shall  not  be  satisfied  that 
tha  petitioner  has  shown  such  a  title  as  it  would  have  compelled 
an  unwilling  purchaser  to  accept,  then  it  shall  dismiss  the  petition, 
but  subject  to  the  right  of  appeal  hereinafter  mentioned."  * 

"In  case  the  Court  is  satisfied  after  such  an  investigation  that 
the  petitioner  has  shown  such  a  title  as  it  would  have  compelled 
an  iinwilling  purchaser  to  accept,  it  shall,  on  the  conditions  here- 
inafter mentioned  being  complied  with,  make  an  order  that  on 
some  day,  not  less  than  three  months  from  the  date  of  the  order, 
a  declaration  shall  be  made  establishing  the  petitioner's  title,  unless 
in  the  mean  time  cause  is  shown  to  the  contrary ;  and  the  Court 
may  enlarge  the  time  foi*  so  showing  causes  as  often  as  it  may 
deem  proper."  ^ 


Section  4. 
Petition  as  to 
copyholds  not 
admissible. 

Section  5. 
Court  may  re- 
quire petition 
to  be  served 
on  Land 
Kegistrar. 


Section  6. 
Court  may 
investigate 
petitioner's 
title. 


Schedule,  rr. 
2,  3. 

Identity  of 
lands  to  be 
proved. 

Court  may 
require  a 
map. 

Section  7. 

If  Court  dis- 
satistied,  pe- 
tition to  be 
dismissed, 
but  subject  to 
appeal. 

Section  8. 

When  inves- 
tigation is 
satisfactory, 
Court  may 
order  a  decla- 
ration of  title 
to  be  made. 


1  25  &  26  Vic.  c.  67,  §  3. 

2  Jb.  §  4. 

8  The   Act  referred  to  is  the! 25  &  26 
Vic.  c.  53. 

<  25  &  26  Vic.  C.67,  §  5. 

6  lb.  §  6.     For  the  proceedings  under 


such  a  decree,  see  ante,  pp.  987,  988;  1129- 
1134. 

6  25  &  26  Vic.  c.  67,  Sched.  r.  2. 

'■   Jb.  T.  3. 

8  76.  §  7 ;  nnd  see  ib.  §§  17-19. 

9  Jb.  §  8.     The  declaration  of  title  may. 
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Before  order 
is  made,  peti- 
tioner to  tile 
affidavit  that 
all  documents 
have  been 
produced. 


Section  11. 
Notice  of 
order  to  be 
advertised  in 
newspapers. 


Schedule,  rr. 
4,  5. 

Copy  of  order 
to  be  served 
on  adjoining 
owner; 

and  deposited 
in  an  acces- 
sible place. 


Schedule,  r.6. 
Contents  of 
copy. 


"No  such  order  shall  be  made  until  the  petitioner  shall 
have  given  security  to  the  satisfaction  of  the  Court  for  pay- 
ment of  all  costs,  if  any,  which  may  be  awarded  to  any  person 
who  may  oppose  the  petitioner's  right  to  the  declaration  prayed 
for."  1 

"No  such  order  shall  be  made  until  the  petitioner  and  his 
solicitor,  and  any  other  person  whom  the  Court  may  require,  shall 
have  made  and  filed  an  affidavit  that  to  the  best  of  their  respective 
knowledge,  information,  and  belief,  all  settlements,  deeds,  docu- 
ments, instruments,  maps,  plans,  and  papers  relating  to  the  title  to 
the  land  in  question  have  been  produced  to  the  Court,  or  the  cause 
of  their  non-production  has  been  fully  and  lairly  explained,  and 
that  all  facts  material  to  the  title  have  been  fully  and  fxirly  dis- 
closed to  the  Court :  provided  always,  that  the  Court  may  dispense 
with  such  affidavit  either  from  the  petitioner  or  his  solicitor  when 
it  shall  think  it  reasonable  so  to  do,  or  may  permit  the  same  to  be 
modified  as  circumstances  may  seem  to  require."  ^ 

"  The  petitioner,  after  obtaining  such  order,  shall  give  notice  of 
the  same  by  advertisement  in  such  newspapers  and  at  such  times 
as  the  Court  may  direct,  and  in  any  other  manner  which  the  Court 
may  deem  expedient,  for  the  purpose  of  informing  all  persons  in- 
terested thereof,  and  as  may  be  directed  by  any  general  or  special 
order  in  that  behalf."  ^ 

"  The  petitioner,  after  obtaining  the  order  for  a  declaration  of 
title,  shall  cause  a  copy  thereof,  together  with  the  description  of 
the  lands  in  question,  with  any  engraved  or  lithogra^jhed  plan 
thereof  (if  any  exists)  to  be  served  on  every  adjoining  occupier  and 
owner,  or  on  such  of  them,  and  on  such  other  persons  (if  any),  as 
the  Court  may  direct  to  be  so  served."*  He  shall  also  cause  a  copy 
or  copies  thereof  to  be  deposited  in  some  office  or  place,  offices  or 
places,  to  be  appointed  by  the  Court,  on  or  near  to  the  lands  in 
question,  to  be  accessible  at  all  reasonable  times  to  all  persons  de- 
sirous of  examining  the  same,  and  notice  of  every  such  dej^osit 
shall  be  affixed  in  some  public  place  or  places  on  or  near  to  the 
lands  in  question,"  ^ 

"  Every  such  copy  served  on  any  adjoining  occupier  or  owner, 
or  deposited  as  aforesaid,  shall  state  that  any  person  washing  to 


when  the  time  for  appealing  has  expired, 
or  as  soon  as  any  appeal  is  withdrawn, 
or  the  declaration  affirmed,  be  registered 
under  the  25  &  26  Vic.  C.  53 ;  25  &  26 
Vic.  c.  53,  §  31;  25  &  26  Vic.  c.  57,  §  21. 
For  form  of  application,  see  Land  Regis- 
try Orders,  1  Oct.,  1862;  No.  22,  Sched. 
I.  (8  Jur.  N.  S.  Pt.  II.,  461,  465);  and 
Vol.  III.  , 


1  25lfc  26  Vic.  c.  67,  §  9.  For  the  prac- 
tice in  giving  security  for  costs,  see  ante, 
pp.  33-37. 

2  Jb.  §  10.  For  form  of  affidavit,  see 
Vol.  III. 

3  lb.  §  11. 

4  Jb.  Sched.  r.  4. 
6  Jb.  r.  5. 
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show  cause  against  the  making  of  the  proposed  declaration  may 
do  so  by  presenting  a  petition  in  a  summary  way  to  the  Court  of 
Chancery  at  any  time  before  the  day  appointed  for  making  the 
proposed  declaration."  ^ 

"  The  petitioner,  after  such  deposit  shall  have  been  made,  shall 
cause  advertisements  to  be  inserted  three  times  at  least  in  such 
newspapers  on  such  days  as  the  Court  shall  direct,  stating  the  said 
order,  and  stating  also  where  any  copy  has  been  so  deposited 
for  inspection.-  Unless  the  last  of  such  advertisements  is  made 
within  four  weeks  next  after  the  date  of  the  order,  the  time 
thereby  fixed  for  showing  cause  against  the  same  shall  be  enlarged 
for  one  calendar  month,  or  such  further  time  as  the  Court  shall 
direct." » 

"Any  person  may,  at  any  time  before  the  proposed  declaration 
of  title  has  been  made,  petition  the  Court  in  a  summary  way  to 
be  heard  against  the  making  thereof;  and  the  Court  shall  there- 
upon fix  a  time  for  the  hearing  of  such  petition,  and  shall,  if  neces- 
sary, enlarge  the  time  for  making  the  declaration  until  such  petition 
shall  have  been  disposed  of."  * 

•  "  On  the  hearing  of  such  petition,  the  Court  may  introduce  su^ih 
restrictions  or  qualifications  in  the  title  sought  to  be  declared  as 
the  justice  of  the  case  requires,  or  may  reserve  the  rights  of  any 
person  or  class  of  persons,  or  may  refuse  to  make  any  declaration 
of  title.^  If  it  shall  appear  to  the  Court  that  all  or  any  of  the 
title  deeds  relating  to  the  land  in  question  have  been  lost  or  de- 
stroyed, the  Court  may,  if  it  shall  think  fit,  reserve  the  rights  of 
all  persons  under  any  such  lost  or  destroyed  deeds."  ^ 

"If  no  petition  has  been  presented  against  the  proposed  decla- 
ration of  title,  within  the  time  in  that  behalf  limited,  or  if,  having 
been  presented,  the  Court  shall  be  of  opinion  that  no  sufiicient 
ground  has  been  shown  for  refusing  to  make  a  declaration  of  title, 
then  the  Court  shall,  after  the  expiration  of  the  time  limited  for 
showing  cause,  upon  being  satisfied  that  the  required  notices  have 
been  duly  given,  and  that  all  other  requisitions  have  been  duly 
complied  with,  make  a  declaration  that  the  original  petitioner  has 
such  title  to  the  land  in  question  as  he  souglit  to  establish  by  his 
petition,  or  such  title,  subject  to  any  restrictions,  reservations, 
or  qualifications  which  it  may  deem  necessary  or  proper  to  in- 
troduce." "^ 

"Any  person  may,  at  any  time  within   six   months  from  the 
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1  25  &  26  Vic.  c.  67,  Sched.  r.  6. 

2  Jb.  r.  7. 
8  Jb.  r.  8. 
i  Jb.  §  12. 
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making  of  any  such  declaration,  appeal  therefrom  to  the  Court 
of  Appeal  in  Chancery ;  and  such  Court  shall,  on  the  hearing  of 
the  appeal,  make  an  order,  confirming,  varying,  or  annulling,  the 
declaration  as  it  may  see  fit ;  but  if  there  is  no  such  appeal,  then 
the  said  declaration  shall,  at  the  expiration  .of  the  said  six  months, 
become  final  for  the  purposes  of  this  Act."  ^ 

"  Any  person  may  appeal  from  any  such  order  of  the  Court  of 
Appeal  to  the  House  of  Lords,  at  any  time  within  six  months 
from  the  making  thereof,  and  the  said  house  may  make  an  order 
confirming,  varying,  or  annulling  the  said  declaration,  as  to  them 
shall  seem  just;  but  if  there  is  no  such  appeal,  then  the  declara- 
tion, as  approved  by  the  said  Court  of  Appeal  in  Chancery,  shall, 
at  the  expiration  of  the  said  six  months,  become  final  for  the  pur- 
poses of  this  Act.^  In  case  of  any  such  appeal  as  aforesaid  to  the 
House  of  Lords,  the  declaration  of  title  as  finally  approved  by 
them  shall  become  final  for  the  purposes  of  this  Act."^ 

"  In  case  the  Court  shall  have  dismissed  the  original  petition 
on  the  ground  that  the  petitioner  had  not  shoAvn  such  a  title  as  it 
would  have  compelled  an  unwilling  purchaser  to  accept,  or  if,  on 
the  hearing  of  any  petition  against  the  making  of  the  declaration 
of  title  prayed  for,  the  Court  shall  have  refused  to  make  any 
declaration  of  title,  the  original  petitioner  shall  have  the  same 
rights  of  appeal  to  the  Court  of  Appeal  in  Chancery  and  to  the 
House  of  Lords  as  is  hereinbefore  given  to  any  person  appealing 
against  a  declaration  of  title  actually  made."  * 

"The  declaration  of  title,  when  it  has  in  manner  aforesaid  be- 
come final  for  the  purposes  of  this  Act,  shall  not  be  set  aside  or 
called  in  question  by  reason  of  any  irregularity  or  informality  in 
the  proceedings  previous  to  the  making  thereof."  ^ 

"  Every  declaration  of  title  made  under  this  Act  may,  at  the 
option  of  the  person  obtaining  the  same,  be  registered  as  an  inde- 
feasible title  under  any  Act  which  may  be  passed  in  the  present 
session  of  Parliament  for  the  Registration  of  Real  Estates  and  the 
Title  thereto."  ^ 

"  Any  person  who  has  obtained  in  manner  aforesaid  a  final  dec- 
laration of  title  shall  be  entitled  to  receive  from  the  Court,  on 
payment  of  the  proper  fees,  and  on  production  of  his  title  deeds 
for  the  purpose  next  hereinafter  mentioned,  a  certificate  under 
the  seal  of  the  Court  setting   forth    the   title   so   declared,  and 


1  25  &  26  Vic.  c.  67,  §  16.  For  the 
practice  on  appeals  in  the  Court  of  Chan- 
cery, see  atite,  p.  1471  et  seq. 

2  25  &  26  Vic.  c.  67,  §  7.  For  the  prac- 
tice on  appeals  to  the  House  of  Lords,  see 
ante,  p.  1491  et  seq. 


8  25  &  26  Vic.  c.  67,  §  18. 

4  76.  §  19;  see  §§  16-18  supra. 

5  76.  §  20. 

6  76.  §  21;  see  ante,  p.  1865,  n.  (9);  25 
&  26  Vic.  c.  53,  §  31. 
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further  stating  that  the  time  for  appealing  has  expired;  and 
such  certificate  shall  be  conclusive  evidence  of  the  facts  therein 
stated."  1 

"Before  any  such  certificate  shall  be  sealed,  the  petitioner  shall 
produce  to  the  Court  such  of  his  deeds  and  muniments  of  title  as 
the  Court  shall  require,  and  the  same  shall  be  stamped  or  marked 
by  the  officer  issuing  the  certificate,  in^  such  manner  as  the  Court 
shall  by  general  orders  direct,  for  the  purpose  of  showing  that  a 
declaration  of  title  has  been  made  as  to  the  land  therein  comprised, 
or  as  to  such  part  thereof  as  is  comprised  in  the  declaration."  ^ 

"  Such  declaration  of  title,  as  soon  as  it  shall  have  become  final 
for  the  purposes  of  this  Act,  shall,  in  favor  of  any  person  thereafter 
deriving  title  as  a  purchaser  for  valuable  consideration  of  the  land 
therein  referred  to,  or  of  any  part  thereof,  or  of  any  estate,  right, 
or  interest  therein,  by,  from,  through,  or  under  the  person  whose 
title  has  been  so  declared,  be  deemed  and  taken  to  have  correctly 
declared  the  same;  but  save  as  aforesaid  such  declaration  shall 
have  no  force  or  effect  whatever  as  to  the  title  of  the  land  com- 
prised therein."  ^ 

"  Instead  of  a  single  declaration  of  title,  or  a  single  certificate, 
the  Court  may,  on  the  application  of  the  petitioner,  make  separate 
declarations,  or  give  separate  certificates  as  to  the  title  of  separate 
parts  of  the  land  referred  to  in  the  petition."  * 

"  If,  for  the  purpose  of  a  sale  or  other  disposition  of  the  land 
comprised  in  any  certificate  of  title,  or  of  any  part  thereof,  the 
holder  of  any  such  certificate  shall  be  desirous  of  having  separate 
certificates  of  title  relating  to  separate  portions  of  the  land,  it  shall 
be  lawful  for  the  Court  on  petition  by  such  holder  to  order  his 
certificate  to  be  cancelled,  and  in  lieu..thereof  give  to  him  separate 
certificates  for  separate  parts  of  the  land  comprised  in  the  certifi- 
cate so  cancelled ;  and  every  such  separate  certificate  shall  refer  to 
and  state  the  date  of  the  cancelled  certificate,  and  shall  have  the 
same  effect  as  to  the  land  therein  comprised  as  if  it  had  been 
given  at  the  time  of  such  date;  but  no  such  substitution  of  cer- 
tificate shall  in  any  way  prejudice  or  afiect  the  title  of  any  person 
who  shall  previously  thereto  have  become  entitled  to  any  part 
of  the  land  comprised  in  the  original  certificate,  or  any  interest  in 
the  same."  ^ 

"  Whenever  any  such  substitution  of  certificates  shall  take  place, 
the  land  mentioned  in  every  such  separate  certificate  may  be  en- 
tered upon  the  Register  of  Estates  with  an  indefeasible  title,  under 
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1  25  &  26  Vic.  c.  67,  §  22. 
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3  25  &  26  Vic.  c.  67,  §  24. 

4  76.  §  25. 
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any  such  Act  for  the  Registration  of  Real  Estates,  and  the  title 
thereto  as  aforesaid  ;  and  in  that  case,  any  transactions  relating' 
thereto  shall,  subject  to  any  regulations  to  the  contrary  that  may 
be  made  by  general  order,  thenceforth  form  a  separate  record  in 
the  register,  distinguished  by  a  separate  number,  or  in  such  other 
manner  as  the  Registrar  may  determine."  ^ 

"  If  any  certificate  of  title  shall  be  lost  or  destroyed,  the  Court 
may  issue  a  fresh  certificate  in  Ueu  of  that  so  lost  or  destroyed, 
expressing  on  the  face  thereof  that  it  is  a  duplicate ;  but  no  such 
fresh  certificate  sliall  be  of  any  avail  against  any  person  who  may 
have  already  derived  title  under  the  original  certificate."  ^ 

"  The  declaration  of  title  shall  not  afiect  any  of  the  claims,  rights, 
or  matters  hereinafter  mentioned  ;  that  is  to  say  :  land  tax,  succes- 
sion duty,  tithe  rent-charge,  rights  of  common,  rents  payable  to  the 
Crown,  public  rights  of  way,  liability  to  repair  highways  by  reason 
of  tenure,  rights  of  way,  watercourses,  rights  of  water  and  other 
easements,  or  servitudes,  manorial  rights  and  fi-anchises,  leases  or 
agreements  for  leases  for  any  term  not  exceeding  twenty-one  years 
where  there  is  occupation  under  the  same."  ^ 

"  From  and  after  the  registration  of  any  land,  as  to  which  any 
such  declaration  of  title  as  aforesaid  shall  have  been  made,  in  the 
hereinbefore  mentioned  Register  of  Estates  with  an  indefeasible 
title,  such  land  shall  be  subject  to  the  provisions  of  any  such  Act 
for  the  Registration  of  Real  Estates  and  the  Title  thereto  as  afore- 
said, in  the  same  manner  as  if  the  registration  thereof  had  been 
made  by  virtue  of  proceedings  duly  taken  under  such  last-men- 
tioned Act."  * 

"  If,  at  any  time  after  any  such  declaration  of  title  as  aforesaid 
has  been  made,  any  person  shall  consider  himself  to  be  aggrieved 
thereby,  it  shall  be  lawful  for  him  to  present  a  petition  praying 
that  the  same  may  be  recalled  or  varied  in  such  manner  as  may 
be  just ;  and  the  Court  shall  thereupon  proceed  in  the  hearing  of 
such  petition  in  the  same  manner  as  if  the  same  had  been  pre- 
sented before  the  declaration  of  title  had  been  made;  and  the 
Court  may,  on  the  hearing  of  the  said  petition,  annul  the  declara- 
tion and  order  the  certificate  or  certificates  to  be  given  up  to  be 
cancelled,  or  may  make  such  variations  therein  as  it  may  deem 
just,  and  may,  if  it  shall  think  fit,  also  direct  the  registry  thereof, 
if  made,  to  be  cancelled :  but  no  proceeding  on  any  such  petition 
shall  prejudice  or  afiect  the  title  of  any  person  who  before  any 


1  25  &  26  Vic.  c.  67,  §  27;  and  see 
§  21,  ante,  p.  1868;  and  also  ante,  p.  1865, 
n.  (9);  and  25  &  26  Vic.  c.  53,  §  31.  No 
general  orders  have  as  yet  been  made. 


2  25  &  26  Vie.  c.  67,  §  28. 

8  lb.  §  29. 

4  lb.  §  30;  and  see  25  &  26  Vic.  c.  53, 
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such  annulling  or  variation  shall  have  acquired  a  title  under  the 
said  declaration  as  a  jDurchaser  for  valuable  consideration  of  the 
said  land  or  of  any  estate  or  interest  therein."  ^ 

"  The  Court  may,  on  the  hearing  of  any  such  last-mentioned 
petition,  make  any  order  which  it  may  deem  just,  restraining  the 
person  who  has  obtained  the  declaration,  and  all  persons  claiming 
by,  through,  from,  or  under  him  otherwise  than  as  a  purchaser  for 
valuable  consideration,  from  in  any  manner  dealing  with  the  said 
land  until  such  petition  shall  have  been  disposed  of."  ^ 

"All  proceedings  on  any  such  j^etition  shall  be  liable  to  the 
same  right  of  appeal  as  in  the  case  of  petitions  j)resented  before 
such  declaration  of  title  was  made."  ^ 

"  The  Court  shall  have  j^ower  to  order  costs,  either  as  between 
party  and  party  or  as  between  solicitor  and  client,  to  be  paid  by 
and  to  any  person,  party  to  any  proceeding  under  this  Act,  and 
give  directions  as  to  the  fund  out  of  which  such  costs  shall  be 
paid."  * 

"And  whereas  it  may  happen  that  at  the  time  of  making  the 
declaration  of  title  as  aforesaid  there  may  be  estates,  rights,  or 
interests  in  the  land  which  may  not  be  saved  by  the  declaration, 
and  the  persons  entitled  to  such  estates,  rights,  or  interests  may  be 
damnified  by  the  subsequent  alienation  of  the  land  for  valuable 
consideration:  be  it  therefore  enacted,  that  all  money  received 
by  the  person  so  alienating  shall  be  deemed  to  have  been  received 
by  him  in  trust  to  invest  the  same  in  the  purchase  of  lands  to  be 
settled  to  the  uses  and  on  the  trusts  to  and  on  which  the  lands  so 
alienated  stood  limited  at  the  time  of  such  alienation :  provided 
always,  that  this  clause  shall  not  be  deemed  to  impose  any  liability 
on  any  person  who  may  have  received  any  money  on  such  aliena- 
tion as  a  trustee,  so  far  as  relates  to  money  which  he  may  have 
duly  ap2:)lied  in  execution  of  the  trusts  reposed  in  him."  ^ 

"  Where  any  married  woman  is  desirous  of  making  an  apj^lica- 
tion,  giving  any  consent,  or  doing  any  act,  or  becoming  party  to 
any  proceeding  under  this  Act,  her  husband's  concurrence  shall 
be  required,  and  she  shall  be  examined  apart  from  her  husband 
touching  her  knowledge  of  the  nature  and  effect  of  the  application 
or  other  act,  and  it  shall  be  ascertained  that  she  is  acting  freely 
and  voluntarily ;  and  such  examination  may  be  taken  by  the  Court 
or  such  persons  as  are  authorized  to  take  acknowledgments  of 
deeds  by  married  women  under  the  Act  of  the  session  holden  in 
the  third  and  fourth  years  of  King  William  the  Fourth,  chapter 
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1  25  &  26  Vic.  c.  67,  §  31. 

2  lb.  §  32. 

8  lb.  §  33;  see  §§  16-19,  ante,  p.  1868. 


4  25  &  26  Vic.  67,  §  34. 

5  76.  §  35. 


1872 


THE    STATUTORY   JURISDICTION   OF   THE    COURT. 


Ch.  XLIV^ 
§5. 


Section  37. 
Provision  for 
other  persons 
under  disabil- 
ity. 


Section  38. 
Proceedings 
not  to  abate 
by  death,  &c. 


Section  39. 
Register  of 
estates,  titles, 
&c.,  to  be 
kept. 


seventy-four,  '  for  the  Abolition  of  Fines  and  Recoveries,  and  for 
the  Substitution  of  more  simple  Modes  of  Assurance  ; '  and  the 
form  and  manner  in  which  such  examination  is  to  be  certified 
to  the  Court  shall  be  determined  by  the  General  Rules  and  Orders 
to  be  made  under  this  Act :  provided  always,  that  a  married 
woman  entitled  to  her  separate  use,  and  not  restrained  from 
anticipation,  shall  for  the  purposes  of  this  Act  be  deemed  a  feme 
soleP  1 

"  Where  any  person  who  (if  not  under  disability)  might  have 
made  any  application,  given  any  consent,  done  any  act,  or  been 
party  to  any  proceeding  under  this  Act,  is  a  minor,  idiot,  or 
lunatic,  the  guardian  or  committee  of  the  estate  respectively  of 
such  person  may  make  such  applications,  give  such  consents,  do 
such  acts,  and  be  party  to  such  proceedings,  as  such  persons  respec- 
tively, if  free  from  disability,  might  have  made,  given,  done,  or 
been  party  to,  and  shall  otherwise  represent  such  person  for  the 
purposes  of  this  Act :  provided  always,  that  where  there  is  no 
guardian  or  committee  of  the  estate  of  any  such  person  as  afore- 
said, being  infant,  idiot,  or  lunatic,  or  where  any  person  the  com- 
mittee of  whose  estates  if  he  were  idiot  or  lunatic  would  be 
authorized  to  act  for  and  represent  such  person  under  this  Act  is 
of  unsound  mind  or  incapable  of  managing  his  aifairs,  but  has 
not  been  found  idiot  or  lunatic  under  an  inquisition,  it  shall  be 
lawful  for  the  Court  to  appoint  a  guardian  of  such  person  for  the 
purpose  of  any  proceedings  under  this  Act,  and  from  time  to  time 
to  change  such  guardian.'^ 

"  Proceedings  under  this  Act  shall  not  abate  or  be  suspended 
by  any  death  or  transmission  or  change  of  interest,  but  in  any 
such  case  of  death  or  transmission  or  change  of  interest  it  shall  be 
laAvful  for  the  Court,  where  it  sees  fit,  to  require  notices  to  be  given 
to  persons  becoming  interested,  or  to  make  any  order  for  discon- 
tinuing, suspending,  or  carrying  on  the  proceedings,  or  otherwise 
in  relation  thereto,  which  to  the  Court  may  appear  just."  ^ 

"  A  register  shall  be  kept  in  such  place  as  the  Lord  Chancellor 
shall  appoint,  wherein  any  person  having  or  claiming  to  have  any 
estate,  right,  title,  or  interest  in  or  to  any  land,  or  having  or 
claiming  to  have  any  incumbrance  thereon,  shall  be  at  liberty  to 
enter  his  name  and  address,  with  the  name  of  the  county,  parish, 
and  township  in  which  such  land  is  situated,  in  such  form  as  the 
Chancellor  shall  order  ;  and  when  any  person  shall  have  made  such 
entry  the  Court  shall  not  make  an  order  under  this  Act  unless  it 


1  25  &  26  Vic.  c.  67,  §  36.    No  general 
cnlers  have  as  yet  been  made. 

2  Ih.  §  37.    For  the  practice  on  appoint- 


ing guardians,  see  antt,  pp.  160-176, 1214- 
1221. 

3  25  &  26  Vic.  c.  67,  §  38. 
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is  satisfied,  after  such  evidence  as  it  shall  think  sufficient,  that 
notice  of  the  application  for  such  order  has  been  given  to  such 
person  as  shall  have  made  such  entry  in  a  reasonable  time  before 
such  order  is  actually  made."  ^ 

Any  order  or  declaration  of  title  obtained  by  means  of  fraud  or 
falsehood  is  to  be  null  and  void  for  or  against  all  persons  other 
than  a  purchaser  for  valuable  consideration  without  notice  ;  ^  and 
nothing  contained  in  the  Act  is  to  entitle  any  person  to  refuse  to 
make  a  comjjlete  discovery.^ 

"  In  the  construction  of  this  Act  (except  where  the  context  or 
other  provisions  of  the  Act  require  a  different  construction),  the 
word  '  person '  shall  include  a  body  politic  or  corporate  ;  the  word 
'possession'  shall  include  receipt  of  the  rents  and  profits;  and 
the  word  '  land '  shall  not  include  any  incorporeal  hereditaments, 
but  shall  include  all  corporeal  tenements  and  hereditaments  not 
expressly  excepted."  * 


Ch.  XLIV. 
§6. 


Sections  44, 
47. 

Order  or 
declaration  of 
title  obtained 
by  fraud  to 
be  void. 

Obligation  to 
make  discov- 
ery not  ex- 
cluded. 

Section  48. 
Construction 
of  terms. 


Section"  VI.  —  Confirmation  of  Sales  Act. 

"  Every  trustee  and  other  person  now  or  hereafter  to  become  25  &  2G  Tic. 
authorized  to  dispose  of  land  by  way  of  sale,  exchange,  partition,  ^^.^^jg^g ^^^'^^ 
or   enfranchisement   may,   unless    forbidden    by   the    instrument  with  sanction 
creating  the  trust  or  power,  so  dispose  of  such  land  with  an  ex-  'J/po^.e  J"'*' 
ception  or  reservation  of  any  minerals  and  with  or  without  rights  land  and 
and  powers  of  or  incidental  to  the  working,  getting,  or  carrying  geparateV- 
away  of  such  minerals,  or  may  (unless  forbidden  as  aforesaid)   dis- 
pose of  by  way  of  sale,  exchange,  or  partition,  the  minerals  with 
or  without  such  rights  or  powers,  separately  from  the  residue  of 
the  land;    and,  in  either  case,  without  prejudice  to  any  future 
exercise  of  the  authority  with  respect  to  the  excepted  minerals,  or 
(as  the  case  may  be)  the  undisposed  of  land  ;  but  this  enactment 
shall   not   enable  any  such  disposition  as  aforesaid  without   tlie 
previous  sanction  of  the   Court  of  Chancery  to  be  obtained  on 
petition,^   in    a   summary  way,  of  the    trustee    or   other   person 
authorized  as  aforesaid  :  which  sanction,  once  obtafned,  shall  ex- 
tend to  the  enabling  from  time  to  time  of  any  disposition  within 


1  25  &  26  Vic.  c.  67,  §  39. 

2  lb.  §  44.  Penalties  are  imposed  on 
persons  making  false  statements,  suppress- 
ing deeds  or  evidence:  ibid.;  or  mnkiug 
fraudulent  alteriitions  in  the  certificate  of 
title:  §4o;  but  no  convictio!i  under  this 
Act  is  to  affect  the  civil  remedy :  §  46. 


3  25  &  26  Vic.  67,  §  47. 

4  lb.  §  48. 

6  For  the  practice  on  petitions,  see  onte, 
p.  1603  et  seq.  ;  and  for  form  of  petition, 
see  Vol.  III. 
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Ch.  XLIV. 

§6. 


Order  may  be 
made  without 
reference  to 
any  particu- 
lar sale. 

Service  of  pe- 
tition. 


this  enactment  of  any  part  or  parts  of  the  land  comprised  in  the 
order  to  be  made  on  such  petition,  without  the  necessity  of  any 
further  or  other  application  to  the  Court."  ^ 

The  Court  will,  under  this  Act,  make  an  order  authorizing  the 
sale  of  land,  reserving  the  minerals,  or  of  the  minerals  apart  from 
the  land,  without  reference  to  any  particular  sale.^  If  all  the 
beneficiaries  do  not  join  in  the  petition,  they  should  be  served 
with  it.^ 


1  25  &  26  Vic.  c.  108,  §  2.  The  statute 
came  into  operation  on  7  Aug.,  1862.  By 
§  1,  sales,  exchanges,  partitions,  or  en- 
franchisements under  powers  of  lands  and 
minerals  separately,  which  had  been 
effected  previously  to  the  Act,  and  not 
declared  invalid,  or  concerning  the  validity 
of  which  no  proceedings  were  pending,  are 


confirmed.  For  former  law  on  the  subject, 
see  Buckley  v.  Howell,  29  Beav.  546;  7 
Jur.  N.  S.  536;  Sugd.  V.  &  P.  71. 

2  Re  Willway,  32  L.  J'.  Ch.  226 ;  1  N. 
R.  469,  V.  C.  W. 

3  Be  Brown,  9  Jur.  N.  S.  349 ;  11  W. 
R.  19  V.  C.  S. ;  and  for  orders  under  the 
Act,  see  S.  C 


END    OF    VOL.    II. 
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Page 
26,  n.  1,  add  :  Lyman  v.  Bonney,  101  Mass.  562. 

86.  After  line  22  from  top,  add :  "Where  a  bill  is  filed  by  a  next  friend  on  behalf  of 

a  person  alleged  to  be  of  unsound  mind,  but  who  is  really  of  sound  mind,  it 
will,  on  his  application,  be  ordered  to  be  taken  off  the  file,  and  the  next  friend 
must  pay  the  costs  ;  those  of  the  plaintiff  as  between  solicitor  and  client,  and 
those  of  the  defendants  as  between  party  and  party.  Palmer  v.  Walesby, 
L.  R.  3  Ch.  Ap.  732,  L.JJ. 

87,  n.  2,  add :  Wells  v.  Malbon,  31  Beav.  48 ;  8  Jur.  N.  S.  249 ;  Heath  v.  Lewis,  10 

Jur.  N.  S.  1093 ;  13  W.  R.  128,  V.  C.  S. ;  Re  Insole,  35  Beav.  92 ;  L.  R.  1 

Eq.  470;  11  Jur.  N.  S.  1011;  Pratt  v.  Jenner,  L.  R.  1  Ch.  Ap.  493;  12  Jur. 

N.  S.  557,  L.JJ. ;  Prole  v.  Soady,  L.  R.  3  Ch.  Ap.  220,  L.  J.  Lord  Cairns  ; 

Wilkinson  v.  Gibson,  L.  R.  4  Eq.  162,  V.  C.  W. ;  Johnson  v.  Lander,  L.  R. 

7  Eq.  228,  M.  R. ;  Botten  v.  Codd,  W.  N.  (1869)  199,  V.  C.  S. 
87,  note  to  "  Like  to  a  profession  "  in  lines  17  and  18  from  top :  See  as  to  this  imder 

present  law,  Evans  v.  Cassidy,  11  Ir.  Eq.  243;  Blake  v.  Blake,  4  Ir.  Ch. 

349 ;  Re  Metcalfe,  2  De  G.,  J.  &  S.  122 ;  10  Jur.  N.  S.  287 ;  10  Jur.  N.  S.  224, 

M.  R.,  and  cases  there  cited. 
90.    Add  to  line  10  from  top :  Where  a  married  woman  sues  as  personal  representa- 
tive, her  husband  ought  to  be  joined  as  a  co-plaintiff  with  her.     Burdick  v. 

Garrick,  L.  R.  5  Ch.  Ap.  233,  L.  C.  &  L.  J.  G. 
92,  n.  1,  add  :  or  her  own  creditors  at  the  time  of  her  marriage.     Barnard  v.  Ford, 

Garrick  v.  Ford,  L.  R.  4  Ch.  Ap.  247,  L.  JJ. 
92,  n.  2,  add :  Sotheran  v.  Smear,  W.  N.  (1868)  296,  V.  C.  S. 

95,  n.  1,  add :  Ireland  v.  Trembath,  13  L.  T.  N.  S.  629,  V.  C.  S. 

96.  After  line  6  from  top :  Where  in  consequence  of  the  husband  being  resident 

abroad,  there  was  a  difl[iculty  in  procuring  the  usual  joint  affidavit  of  no 
settlement:  Elliott  v.  Remmington,  9  Sim.  502;  Wilkinson  v.  Schneider, 
L.  R.  9  Eq.  423,  V.  C.  J. ;  and  where  he  refused  to  join  in  the  affidavit.  Anon., 
3  Jur.  N.  S.  839,  V.  C.  W. ;  the  fund  was  paid  out  on  an  affidavit  of  no  settle- 
ment made  by  the  wife  alone,  coupled  with  evidence,  by  affidavit,  of  the 
above  circumstances  ;  and  where  the  fund  had  been  assigned,  and  both  hus- 
band and  wife  refused  to  make  the  affidavit  except  upon  terms  to  which  the 
assignee  could  not  accede,  the  fund  was  ordered  to  be  paid  out  an  an  affidavit 
of  no  settlement,  to  be  made  by  some  person  likely  to  be  well  informed  on 
the  matter.  Rowland  v.  Oakley,  14  Jur.  845,  V.  C.  K.  B.  An  affidavit  of 
no  settlement  is  also  required  where  a  fund  is  to  be  paid  out  to  a  widow. 
Elrington  v.  Elrington,  4  Drew.  545. 
96,  n.  11,  add :  Longbottom  v.  Pearce,  3  De  G.  &  J.  645,  n.  {g) ;  White  v.  Herrick, 
L.  R.  4  Ch.  Ap.  345,  L.JJ. 
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97,  n.  2,  add  :  Penford  v.  Mould,  L.  R.  4  Eq.  5C2,  V.  C.  W. 

98, 11.  6,  at  end  of  line  3  :  White  v.  Herrick,  L.  R.  4  Ch.  Ap.  345,  L.JJ. 

100,  n.  4,  at  period  in  line  10  :  White  v.  Herrick,  L.  E.  4  Ch.  Ap.  345,  L.JJ. 

101,  n.  7,  add :  Re  Roberts,  W.  N.  (1869)  88  ;  17  W.  R.  639,  V.  C.  M. 

102,  n.  8,  add :  Re  Suggitt,  L.  R.  3  Ch.  Ap.  215,  L.JJ. 

102,  n.  9,  add  :  L.  R.  4  Ch.  Ap.  407,  L.JJ. 

103,  n.  3,  add :  or  by  the  husband.    Jenner  v.  Morris,  1  Dr.  &  Sm.  218  :  affirmed,  3 

De  G.,  F.  &  J.  45 ;  7  Jur.  N.  S.  375 ;  Deare  v.  Soutten,  L.  R.  9  Eq.  151, 

M.  R. 
105,  n.  5,  add  :  Barrow  v.  Barrow,  18  Beav.  529;  5  De  G.,  M.  &  G.  782  ;  Spirett  v. 

WiUows,  3  De  G.,  J.  &  S.  293 ;  11  Jur.  N.  S.  70. 
108,  n.  2,  add  in  line  6  after  "  S.  C."  :  L.  R.  4  Ch.  Ap.  407,  L.JJ.    And  at  end  :  Re 

Smith,  W.  N.  (1867)  283,  V.  C.  W. ;  Re  Suggitt,  L.  R.  3  Ch.  Ap.  215,  L.JJ. ; 

Croxton  v.  May,  L.  R.  9  Eq.  404,  V.  C.  J. ;  and,  for  order,  see  ib.  409, 
108,  D.  5,  add :  And  see  Beardmore  v.  Gregory,  2  H.  &  M.  491 ;  11  Jur.  N.  S.  363. 
Ill,  n.  2,  in  line  3  after  "  154"  :  Smith  v.  Etches,  1  H.  &  M.  711 ;  9  Jur.  N.  S.  1228  ; 

10  Jur.  N.  S.  124;  Macann  v.  Borradaile,  W.  N.  (1867)  2-52;  16  W.  R.  74, 

175,  V.  C.  W. ;  Beach  v.  Sleddon,  39  L.  J.,  Ch.  123,  V.  C.  J. 

111,  n.  6,  add  :  As  to  waiver  of  right  to  apply  for  security,  see  Drinan  v.  Mannix,  3 

Dr.  &  War.  154;  Macann  v.  Borradaile,  W.  N.  (1867)  252;  16  W.  R.  74, 

V.  c.  w. 

112,  n.  7,  in  hue  2,  before  "  see  :  "  Macann  v.  Borradaile,  W.  N.  (1867)  283 ;  16  W.R. 

74,  175,  V.  C.  W. 

113,  n.  3,  add  :  4  W.  R.  40,  L.JJ. ;  Owens  v.  Dickenson,  C.  &  P.  48,  54  ;  4  Jur.  1151 ; 

Vaughan  v.  Vanderstegen,  2  Drew.  165,  365;  Hobday  v.  Peters  (No.  2),  28 
Bear.  354  ;  6  Jur.  N.  S.  794;  Wright  v.  Chard,  4  Drew.  673  ;  5  Jur.  N.  S. 
1334 ;  1  De  G.,  F.  &  J.  567 ;  6  Jur.  N.  S.  476 ;  CUve  v.  Carew,  1  J.  &  H. 
199 ;  5  Jur.  N.  S.  487  ;  Bolden  v.  Nicholay,  3  Jur.  N.  S.  884,  V.  C.  W. ;  Shat- 
tock  V.  Shattock,  35  Beav.  489  ;  L.  R.  2  Eq.  182  ;  12  Jur.  N.  S.  405  ;  Ex  parte 
Matthewman,  L.  R.  3  Eq.  781 ;  12  Jur.  N.  S.  982,  V.  C.  K. ;  MacHenry  v. 
Davies,  L.  R.  6  Eq.  462,  463,  V.  C.  G. ;  W.  .N.  (1870)  112  ;  18  W.  R.  855, 
M.  R. ;  L.  R.  10  Eq.  88 ;  Butler  v.  Cumpston,  L.  R.  7  Eq.  16,  V.  C.  M. ; 
Sharpe  v.  Foy,  L.  R.  4  Ch.  Ap.  35,  L.JJ. ;  Picard  v.  Hine,  L.  R.  5  Ch.  Ap. 
274,  L.  C.  &  L.  J.  G.  ;  Chubb  v.  Stretch,  L.  R.  9  Eq.  555,  V.  C.  M. 

113.  Add  to  hne  9  from  top  :  An  undertaking  as  to  damages  may  be  required  from 
a  married  woman  in  respect  of  her  separate  estate.  Holden  v.  Waterlow,  15 
W.  R.  139,  L.JJ.  Where  a  married  woman  has  consented  to  an  order  of  the 
Court,  she  will  be  bound  thereby  so  far  only  as  it  extends,  and  no  further. 
Thrupp  V.  Goodrich,  18  W.  R.  125,  M.  R. 

116,  n.  2,  add  :  Prole  v.  Soady,  L.  R.  3  Ch.  Ap.  220,  L.  J.  Ld.  Cairns. 

119.  After  line  14  from  top :  An  order  for  payment  to  an  assignee  of  the  husband  and 
wife  of  a  fund  standing  to  their  joint  account,  made  after  a  decree  nisi  fof  a 
dissolution  of  the  marriage,  but  before  the  decree  absolute,  is  not  equivalent 
to  a  reduction  into  possession,  and  does  not  bar  the  wife's  right  by  survivor- 
ship.   Prole  V.  Soady,  L.  R.  3  Ch.  Ap.  220,  L.  J.  Ld.  Cairns. 

119.  After  Hne  29  from  top  :  It  seems  that  the  Court  has  power  to  bind  a  married 
woman  by  sanctioning  the  compromise  of  a  suit  instituted  by  her  for  the 
recovery  of  trust  funds  in  which  she  has  a  reversionary  interest ;  but  she 
should  be  made  a  respondent  to  the  appUcation  for  the  sanction  of  the  Court. 
WaU  V.  Rogers,  L.  R.  9  Eq.  58,  M.  R. 

121,  n.  2,  add :  Prole  v.  Soady,  L.  R.  3  Ch.  Ap.  220,  L.  J.  Ld.  Cairns. 

122,  n.  2,  add  :  As  to  the  effect  of  fraud  on  the  part  of  the  wife,  see  Re  Lush,  L.  R.  4 

Ch.  Ap.  591,  L.JJ. 
122,  n.  4,  between  "  4  "  and  "  see  "  in  hne  1 :  Prole  v.  Soady,  L.  R.  3  Ch.  Ap.  220, 
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L.  J.  Ld.  Cairns  ;  and  see  S.  C.  and  Wilkinson  v.  Gibson,  L.  R.  4  Eq.  162, 
V.  C  W.,  as  to  tiie  effect  of  a  dissolution  of  the  marriage.     Re  Insole,  35 
Beav.  92  ;  L.  R.  1  Eq.  470  ;  11  Jur.  N.  S.  1011,  M.  R.  ;  Johnson  v.  Lander, 
L.  R.  7  Eq.  228,  M.  R.,  as  to  the  effect  of  a  judicial  separation. 
125,  n.  3,  add  :  Pigott  v.  Pigott,  L.  R.  4  Eq.  549,  V.  C.  W. 

134,  n.  3,  line  3  after  "440"  :  and  Attorney-General  v.  Edmunds,  *L.  R.  6  Eq.  381, 

V.  0.  G. 

135.  After  line  13  from  top :   The  Attorney-General  should  be  made  a  defendant 

where  the  heir-at-law  of  a  deceased  person  would  be  a  necessary  party,  and 
no  heir-at-law  can  be  found.  Calvert  on  Parties,  300 ;  Ld.  Red.  172  ;  Hum- 
ber.ston  v.  Humberston,  1  P.  Wms.  332  ;  Burgess  v.  Wheate,  1  Eden,  177, 
181  ;  Smith  v.  Bicknell,  3  V.  &  B.  51,  53,  n. ;  Miller  v.  Warmington,  IJ.  & 
W.  484,  485 ;  and  where  the  suit  affects  the  next  of  kin  of  a  deceased  person 
and  no  next  of  kin  can  be  found.  Calvert  on  Parties,  390  ;  Jones  w.  Good- 
child,  3  P.  Wms.  33  ;  Middleton  v.  Spicer,  1  Bro.  C.  C.  201,  202. 

141,  n.  3,  add :  Smith  v.  Weguelin,  L.  R.  8  Eq.  198,  M.  R. 

142  n.  3,  add  :  Gladstone  v.  Ottoman  Bank,  1  H.  &  M.  495  ;  9  Jur.  N.  S.  246  ;  Smith 
V.  Weguelin,  15  W.  R.  558,  V.  C.  W. ;  W.  N.  (1867)  273,  V.  C.  W. ;  L.  R. 

8  Eq.  198,  M.  R. 

152,  n.  3,  add:  Palmer  v.  Stevens,  100  Mass.  461. 

157,  n.  2,  add  :  Edmunds  v.  Waugh,  also  reported  L.  R.  1  Eq.  418,  419. 

158,  n.  1,  in  line  4,  after  "  362"  :  Pepper  v.  Henzell,  2  H.  &  M.  486  ;  10  Jur.  N.  S.  840. 
158,  n.  2,  add  :  The  plea  need  not  be  put  in  upon  oath.     Dierden  v.  Villiers,  W.  N. 

(1868)  76,  V.  C.  M. ;  S.  C.  nom.  Dearden  v.  Villiers,  16  W.  R.  479,  overruling 

Joseph  V.  Tuckey,  2  Cox,  44. 
161,  n.  1,  add :  No  guardian  ad  litem  need  be  appointed  for  an  infant  defendant  in 

equity,  if  the  infant  has  a  probate  guardian,  unless  the  interests  of  the  infant 

and  the  probate  guardian  are  conflicting.     Mansur  v.  Pratt,  101  Mass.  60. 
164,  n.  3,  add  :  S.  C.  nom.  Mostyn  v.  Brooke,  L.  R.  4  H.  L.  304. 
173,  n.  2,  in  line  5,  after  "417"  :  S.  C.  nom.  Mostyn  v.  Brooke,  L.  R.  4  H.  L.  304. 

179,  n.  1,  in  line  7,  after  "  p.  90  " :  Re  Kingsley,  26  Beav.  84 ;  4  Jur.  N.  S.  1010  ;  Bathe 

V.  Bank  of  England,  4  K.  &  J.  564  ;  4  Jur.  N.  S.  505  ;  Wells  v.  Malbon,  31 
Beav.  48  ;  8  Jur.  N.  S.  249  ;  Re  Whittingham's  Trusts,  10  Jur.  N.  S.  81  ;  12 
W.  R.  775,  V.  C.  W. ;  Caldicott  v.  Baker,  13  W.  R.  449,  V.  C.  K.  ;  Sealey 
V.  Gaston,  13  W.  R.  577,  V.  C.  W.  ;  Heath  v.  Lewis,  10  Jur.  N.  S.  1093 ;  13 
W.  R.  128,  V.  C.  S. ;  Re  Insole,  35  Beav.  92  ;  L.  R.  1  Eq.  470  ;  11  Jur  N.  S. 
1011 ;  Pratt  v.  Jenner,  L.  R.  1  Ch.  Ap.  493  ;  12  Jur.  N.  S.  557,  L.JJ. ;  Prole 
V.  Soady,  L.  R.  3  Ch.  Ap.  220,  L.  J.  Ld.  Cairns;  Wilkinson  v.  Gibson,  L.  R. 
4  Eq.  162,  V.  C.  W. ;  Botten  v.  Codd,  W.  N.  (1869)  199,  V.  C.  S. 

180,  n.  10,  add  :  Where  a  married  woman  who  was  living  separate  from  her  husband, 

out  of  the  jurisdiction,  and  not  under  his  control,  had  been  guilty  of  a  con- 
•  tempt  in  disobeying  an  injunction,  the  Court,  upon  his  application,  ordered 

that  she  should  appear  separately,  and  that  he  should  not  be  in  any  manner 
responsible  for  the  neglects  of  his  wife,  or  be  liable  to  any  process  in  conse- 
quence thereof;  and  it  was  held  that  she  need  not  be  served  with  notice  of 
the  application,  and  leave  was  given  to  serve  the  order,  and  any  other  pro- 
ceedings abroad.  Hope  v.  Carnegie  (No.  2),  L.  R.  7  Eq  263,  V.  C.  S. 
187,  n.  1,  add :  Ex  parte  Matthewman,  L.  R.  3  Eq.  781 ;  12  Jur.  N.  S.  982,  V.  C.  K.  ; 
MacHenry  v.  Davies,  L.  R.  6  Eq.  462,  463,  V.  C.  G.  ;  W.  N.  (1870)  112 ;  18 
W.  R.  855,  M.  R. ;  L.  R.  10  Eq.  88  ;  Butler  v.  Cumpston,  L.  R.  7  Eq.  16, 
V.  C.  M. ;  Sharpe  v.  Foy,  L.  R.  4  Ch.  Ap.  35,  L.JJ. ;  Chubb  o.  Stretch,  L.  R. 

9  Eq.  555,  V.  C.  M.,  and  see  for  form  of  decree  in  such  case,  Picard  v.  Hine, 
L.  R.  5  Ch.  Ap.  278,  L.  C.  &  L.  J.  G.  And  see  as  to  costs  of  trustee  of 
separate  estate  in  such  a  suit,  Picard  v.  Hine,  L.  R.  5  Ch.  Ap.  274,  276. 

189.     After  line  6  from  top  :  A  married  woman  is  not  a  necessary  party  to  a  bill  seek- 
ing to  charge  her  husband's  interest  in  her  real  estate.     Waugh  v.  Wren,  9  Jur. 
.     N.  S.  365,  366 ;  1  W.  R.  244,  L.  C. 


IV  ADDENDA. 

213,  n.  4,  Beevor  v.  Luck,  L.  R.  4  Eq.  537,  V.  C.  W. 

216,  n.  6,  line  32  after  "  52  Maine,  541  " :  So  a  surviving  partner  may,  unless  there 

are  special  circumstances  in  the  case,  sue  a  debtor  to  the  firm  for  an  account 

without  making  the  personal  representatives  of  the  deceased  partner  parties 

to  the  suit.     Haig  v.  Gray,  3  De  G.  &  S.  741. 
219,  n.  5,  add :  Palmer  v.  Stevens,  100  Mass.  461. 
222,  n.  2,  in  line  33  after  "  42  "  :  And  so  in  a  suit  to  obtain  a  declaration  of  forfeiture, 

an  unascertained  class  taking  on  the  forfeiture,  are  sufficiently  represented  by 

their  trustees.     White  v.  Ciiitty,  14  W.  R.  366,  V.  C.  W. 
224,  n.  6,  line  6  after  "  M.  R." :  Peacock  v.  Saggers,  4  De  G.,  F.  &  J.  406 ;  Samson 

V.  Samson,  18  W.  R.  530,  L.JJ. 
235,  n.  3,  add :  Barry  v.  Abbott,  100  Mass.  396. 
266,  n.  5,  add  :  Egremont  v.  Thompson,  L.  R.  4  Ch.  Ap.  448,  L.  C. ;  Williams  v. 

Llaneliy  Railway  &  Dock  Co.,  L.  R.  10  Eq.  401,  V.  C.  J. 
274,  n.  3,  add  :  See  Siieffield  Waterworks  v.  Yeomans,  L.  R.  2  Ch.  Ap.  8,  L.  C. 

276,  n,  5,  add  :  Attorney-General  v.  Naylor,  1  H.  &  M.  809  ;  10  Jur.  N.  S.  231. 

277,  n.  1,  add  :  Thomas  v.  Dunning,  5  De  G.  &  S.  618.     It  is  apprehended,  however, 

that  under  the  present  practice,  whenever  the  persons  interested  are  so 
numerous  that  it  is  impracticable  to  make  them  all  defendants,  the  Court  will 
permit  the  case  to  proceed  upon  one  or  more  of  such  persons,  or  of  each  class 
of  them  if  there  are  several  classes,  being  made  defendants  to  represent  the 
others.  Richardson  v.  Larpent,  2  Y.  &  C.  C.  507,  514  ;  7  Jur.  691 ;  Pare  v. 
Clegg,  29  Beav.  589,  602;  7  Jur.  N.  S.  1136  ;  Bromley  v.  Williams,  32  Beav. 
177  ;  9  Jur.  N.  S.  240  ;  Hoole  v.  Great  Western  Railway  Company,  L.  R.  3 
Ch.  Ap.  262,  273,  L.JJ.  ;  Cramer  v.  Bird,  L.  R.  6  Eq.  143,  148,  M.  R. ; 
Pickering  v.  Williams,  15  W.  R.  218,  V.  C.  S. 

277,  n.  4,  add  :  And  so,  to  a  bill  by  a  vendor  to  establish  his  lien  for  impaid  purchase- 
money,  all  the  persons  interested  in  the  property  who  are  subsequent  in  date 
to  him,  and  who  are  to  be  foreclosed  by  him,  must  be  made  parties.  Attorney- 
General  V.  Sittingbourne  &  Slieerness  Railway  Companj',  35  Beav.  268,  271 ; 
L.  R.  1  Eq.  636,  639;  Bishop  of  Winchester  v.  Mid  Hants  Railway  Company, 
L.  R.  5  Eq.  17,  V.  C.  S. ;  Drax  v.  Somerset  &  Dorset  Railway  Company,  38 
L.  J.  Ch.  232,  M.  R. 

279,  n.  1,  in  line  9  for  "  trustee  "  read  "  second  purchaser." 

279,  n.  1,  add  :  Where  the  original  purchaser  has  agreed  to  share  with  other  persons 
the  profits  to  be  made  by  the  resale,  such  persons,  whether  necessary  or  not, 
are  proper  parties  to  a  suit  by  the  sub-purchaser  against  the  original  pur- 
chaser, to  rescind  the  contract  and  obtain  the  return  of  sums  paid  on  account 
of  the  purchase-money.  Aberaman  Iron  Works  v.  Wickens,  L.  R.  4  Ch.  Ap. 
101,  L.  C. ;  and  see  Fenwick  v.  Bulman,  L.  R.  9  Eq.  165,  V.  C.  S. 

298,  n.  2,  add  :  Padley  v.  Lincoln  Water  Works  Company,  2  M'N.  &  G.  68  ;  14  Jur.  299 ; 
Ponsford  v.  Swaine,  1  J.  &  H.  433. 

311,  n.  5,  add:  See  Braund  v.  Earl  of  Devon,  L.  R.  3  Ch.  Ap.  800.  In  re  Lister's 
Hospital,  6  De  G.,  M.  &  G.  184. 

314,  n.  5,  add :  The  bill  need  not  contain  a  specific  allegation  of  the  grounds  for  relief; 

it  is  sufficient  if  the  grounds  can  be  reasonably  deduced  from  the  facts  stated. 
Knox  V.  Gye,  15  W.  R.  628,  L.  C. 

315,  n.  3,  add :  Godfrey  v.  Tucker,  also  reported  33  Beav,  280. 

324,  n.  2.  add :  A  creditor  who  had  taken  possession  of  the  books  of  account  and 
vouchers  of  the  testator,  and  had  proceeded  to  collect  his  debts,  was  con- 
sidered a  proper  party  to  a  suit  for  the  administration  of  the  estate.  Earl 
Vane  v.  Rigden,  18  W.  R.  308,  V.  C.  M. ;  see,  however,  S.  C,  W.  N.  (1870) 
210 ;  18  W.  R.  1092,  L.  C.  and  L.  J.  James. 

327,  n.  6,  add :  It  is  no  longer  necessary  to  charge  the  evidence  relied  on,  except  for 
the  purpose  of  procuring  admissions.  Per  Sir  W.  P.  Wood,  in  Mansell  v. 
Feeney,  2  J.  &  H.  313,  318.     Where,  however,  the  question  turns  upon  a 
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particular  fact  not  specifically  alleged  in  the  bill,  and  which  the  defendant 
has  not  had  an  opportunity  of  denying,  it  seems  that  the  Court  will  direct  an 
inquiry  as  to  such  fact.  Weston  v.  Empire  Assurance  Association,  L;  R.  6 
Eq.  23,  M.  R.  " 

328,  n.  2,  add  :  The  plaintiff  cannot,  if  he  fails  in  making  out  a  case  of  fraud,  pick  out 
from  the  allegations  in  the  bill  facts  which  might,  if  not  put  forward  as  proofs 
of  fraud,  have  warranted  him  in  asking,  and  the  Court  in  granting  relief 
Hickson  v.  Lombard,  L.  R.  1  H.  L.  324. 

346,  n.  1 :  And  see  Smith  v.  Earl  Brownlow,  L.  R.  9  Eq.  241,  M.  R. ;  Betts  v.  Thomp- 
son, W.  N.  (1870)  203;  18  W.  R.  1099,  M.  R. 

365,  n.  5,  add :  Wlien  the  agreement  has  been  entered  into  by  an  agent  for  the  plain- 
tiff, an  allegation  that  the  plaintiff  has  been  informed  by  his  agent  that  a 
written  agreement  was  executed,  followed  by  statements  referring  to  the 
agreement  as  actually  made,  will  be  a  sufficient  allegation  of  a  written  agree- 
ment.    Heard  v.  Pilley,  L.  R.  4  Ch.  Ap.  548,  L  JJ. 

369,  n.  1,  add:  Grenville  Murray  v.  Lord  Clarendon,  L.  R.  9  Eq.  11,  M.  R. 

382,  n.  2,  add :  Where  the  plaintiff  has  rested  the  case  for  relief  solely  on  the  ground 
of  fraud,  he  cannot,  if  he  fails  in  establishing  fraud,  pick  out,  from  the  allega- 
tions in  the  bill,  facts  which  might,  if  not  put  forward  as  proofs  of  fraud,  have 
warranted  the  plaintiff  in  asking,  and  the  Court  in  granting,  relief  Hickson 
V.  Lombard,  L.  R.  1  H.  L.  324. 

386,  n.  4,  add :  Wiiere  tlie  plaintiff  was  unable  to  fulfil  an  offer  upon  which  the  decree 

had  been  founded,  the  bill  was  dismissed,  but  without  prejudice  to  any  future 
proceedings  wliich  the  plaintiff  might  think  fit  to  take.  Langton  v.  Waite, 
L.  R.  4  Ch.  Ap.  402,  L.JJ. 

387,  n.  1,  add  :  King  of  the  Two  Sicilies  v.  Wilcox,  1  Sim.  N.  S.  301 ;  15  Jur.  214. 
393,  n.  1,  in  line  3  after  "  132"  :  Caton  v.  Coles,  L.  R.  1  Eq.  581,  584  ;  12  Jur.  N.  S. 

205,  V.  C.  S. 

397,  n.  2,  add :  Piatt  v.  Hall  Dare,  W.  N.  (1867)  11,  V.  C.  W. ;  S.  C.  nom.  Pratt  v.  Hall 

Dare,  15  W.  R.  304. 

398,  n.  2,  add :  Warrick  v.  Queen's  College,  Oxford,  L.  R.  3  Ch.  Ap.  815,  L.JJ. 

399,  in  line  18  from  top,  after  "a  bill"  :  A  bill  may  be  ordered  to  be  taken  from  the 

file  if  it  is  vexatious ;  as  where  it  was  filed  after  four  previous  bills  for  sub- 
stantially the  same  matter  had  been  successfully  demurred  to;  Mortlock  ?>. 
Mortlock,  20  L.  T.,  N.  S.  773,  V.  C.  S. ;  but  see  Seaton  v.  Grant,  L.  R.  2  Ch. 
Ap.  459,  4G4,  L.JJ  ;  if  it  is  illusory,  the  plaintiff  being  indenmified  by,  and 
being  the  puppet  of,  some  other  person,  who  has  instituted  the  suit  for  the 
purpose  of  annoyance  and  vexation  ;  Robson  v.  Dodds,  L.  R.  8  Eq.  301  ;  but 
see  Fisher  v.  London  Offices  Company,  W.  N.  (1870)  113,  M.  R. ;  and,  as  we 
have  seen,  if  it  is  filed  without  authority,  or  without  a  next  friend  in  the 
name  of  a  person  of  unsound  mind,  or  on  behalf  of  a  plaintiff  who  is  falsely 
alleged  to  be  of  unsound  mind. 

400,  n.  2,  add :  4  De  G.,  F.  &  J.  449. 

401,  n.  7,  in  line  10,  after  "  363  "  :  Evans  v.  Bagshaw,  L.  R.  8  Eq.  469,  M.  R.  ;  affirmed, 

L.  R.  5  Ch.  Ap.  340,  L.  C,  L.JJ.  At  end  of  note  7  :  Dell  v.  Griffits,  16  W.  R. 
30,  L.  C. 

404,  n.  9,  in  last  line  but  one,  after  "  715"  :  And  for  practice  where  co-plaintitt'  refuses 

to  proceed  after  cause  is  at  issue,  see  Miller  v.  Smith,  3  Beav.  598,  n.  (a). 

405,  n.  2,  add:  The  addition  of  a  co-plaintiff  will  not  be  allowed,  on  application  after 

answer,  when  the  effect  of  the  addition  would  be  to  introduce  a  new  plaintiff 
with  an  entirely  new  case.  Peek  v.  Earl  Spencer,  W.  N.  (1870)  90  ;  18  W. 
R.  558,  L.  J.  G. 

405,  n.  3,  add :  Peek  v.  Earl  Spencer,  W.  N.  (1870)  90 ;  18  W.  R.  558,  L.  J.  G. 

405,  n.  6,  add  :  Wormsley  v.  Merritt,  L.  R.  4  Eq.  695,  G96,  V.  C.  M.  ;  Reese  River 
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Silver  Mining  Company  v.  Atwell,  L.  R.  7  Eq.  347,  W.  R.  And  where  the 
plaintiff  in  a  creditor's  administration  suit  alleged  that  she  was  the  personal 
representative  of  a  creditor,  but  at  the  hearing  it  appeared  that  she  was  not, 
leave  was  given  to  amend  by  adding  the  true  personal  representative  as  co- 
plaintiff,  and  inserting  allegations  to  show  that  the  plaintiff  was  beneficially 
interested  in  the  debt  which  was  the  foundation  of  the  suit.  Maughan  v. 
Blake,  L.  R.  3  Ch.  Ap.  32,  L.  J.  R. 

406,  n.  2,  in  line  ?>,  after  "  81 "  :  And  see  as  to  the  effect  of  amendment  by  adding  co- 

plaintiff,  on  evidence  taken  de  bene  esse.  Peek  v.  Earl  Spencer,  W.  N.  (1870) 
90 ;  18  W.  R.  558,  L.  J.  G. ;  L.  R.  5  Ch.  Ap.  548. 

407,  n.  2,  add  :  Fielding  v.  Goschen,  16  W.  R.  670,  V.  C.  S. ;  and  see  Joint-Stock  Dis- 

count Company  v.  Brown,  L.  R.  8  Eq.  377,  V.  C.  J.  It  seems,  however,  that 
personal  representatives  constituted  since  the  institution  of  the  suit  may  be 
added  by  amendment ;  Beardmore  v.  Gregory,  2  H.  &  M.  491 ;  11  Jur.  N.  S. 
363 ;  and  where  a  defendant  had  died  since  the  filing  of  the  bill,  but  before 
appearance,  his  representative  was  allowed  to  be  added  by  amendment.  Heath 
V.  Lewis,  2  W.  R.  641,  M.  R. 

409,  n.  7,  add  :  A  plaintiff  who  is  in  contempt  may  obtain  an  order  to  amend  his  bill. 

Chatterton  v.  Thomas,  36  L.  J.  Ch.  592,  V.  C.  W. 

410,  n.  1,  in  line  5,  after  "  395"  :  "Warrick  v.  Queen's  College,  L.  R.  3  Ch.  Ap.  815, 

L.JJ. 

411,  n.  2,  in  hue  4,  after  "V.  C.  W." :  Kettlewell  v.  Barstow,  W.  N.  (1870)  153;  18 

W.  R.  885,  V.  C.  J. ;  L.  R.  10  Eq.  210. 

412,  n.  1,  in  line  1,  after  "  10  "  :  These  four  weeks  expire  at  twelve  o'clock  at  night 

on  the  last  day.     Preston  v.  Collett,  20  L.  J.  Cli.  228,  V.  C.  Ld.  Cranworth. 
412,  n.  6,  in  line  5,  after  "L.  C." :  Allin  v.  Archer,  W.  N.  (1870)  218,  V.  C.  B. 

414,  n.  7,  line  1,  after  "  14  " :  This  order  applies  in  the  case  of  an  application  to  re- 

amend,  after  answer,  a  bill  which  has  been  amended  after  answer  under  an 
order  of  course.  Masterman  v.  Midland  Railway  of  Ireland,  20  L.  J.  Ch.  43, 
V.  C.  K.  B. ;  Mcintosh  v.  Great  Western  Railway  Co.,  20  L.  J.  Ch.  550, 
V.  C.  K.  B. 

415,  n.  7,  in  line  7,  after  "  425  " :  Price  v.  Salusbury,  32  Beav.  446 ;  Hemming  v.  Mad- 

dick,  L.  R.  9  Eq.  175,  V.  C.  M.  And  in  line  9,  after  "  313 "  :  Carrow  v. 
Terrier,  W.  N.  (1868)  169;  16  W.  R.  841,  V.  C.  M. ;  affirmed,  W.  N.  (1868) 
221 ;  16  W.  R.  1072,  L.JJ. 

417,  n.  5,  add :  Maughan  v.  Blake,  L.  R.  3  Ch.  Ap.  32,  L.JJ. ;  Powys  v.  Shrewsbury 

&  Potteries  Junction  Railway  Co.,  W.  N.  (1867)  30,  V.  C.  S. 

418,  n.  5,  line  14,  after  "  V.  C.  S." :  Maughan  v.  Blake,  L.  R.  3  Ch.  Ap.  32  L.  J.  R. ; 

Brechen  r.  Russell,  W.  N.  (1868)  233,  V.  C.  M. ;  ib.  294  ;  17  W.  R.  149,  L.JJ. ; 
Attorney-General  v.  Cambridge  Consumers  Gas  Company,  L.  R.  6  Eq.  282, 
309,  V.  C.  M. ;  L.  R.  4  Ch.  Ap.  71,  L.JJ. ;  Trappes  v.  Meredith,  L.  R.  9  Eq. 
229,  V.  C.  J. 

420,  n.  7,  add :  Metropolitan  Bank  v.  Offord,  L.  R.  10  Eq.  398,  V.  C.  J. 

438,  after  line  9  from  top,  and  after  "  any  costs  "  :  The  effect  of  service  of  notice  of 
the  decree  appears  to  be  to  put  the  persons  served  on  the  same  footing  as  if 
they  were  defendants  ;  they  cannot  be  treated  as  co-plaintiffs  ;  and  no  inquiries 
can  be  directed  for  their  benefit  which  could  not  have  been  directed  as  be- 
tween co-defendants.'    Whitney  v.  Smith,  L.  R.  4  Ch.  Ap.  513,  L.JJ. 

446,  n.  4,  in  line  1  after  "  21 " :  Service  on  the  solicitor  is  sufficient,  although  the 
defendant  is  out  of  the  jurisdiction.  Zulueta  v.  Vincent,  3  M'N.  &  G.  246 ;  15 
Jur.  277,  overruling  Marquis  of  Hertford  v.  Suisse,  13  Sim.  489  ;  9  Jur.  1001 ; 
Sewell  V.  Gadden,  1  De  G.  &  S.  126;  11  Jur.  260. 

446,  after  line  23  from  top,  and  after  "original  bill"  :  A  supplemental  bill,  or  bill  of 
revivor  and  supplement;  see  Wallis  v.  Darby,  6  Hare,  618  ;  Scott  v.  Wheeler, 
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13  Beav.  239  (as  to  substituted  service  in  such  suits,  see  Wallis  v.  Darby,  6 
Hare,  618;  Scott  v.  Wheeler,  13  Beav.  239.  The  Governors  of  the  Grey 
Coat  Hospital  v.  The  Westminster  Improvement  Commissioners,  4  Jur  N.  S. 
419,  V.  C.  S.) ;  is  served  in  the  same  manner  as  an  original  bill,  ante,  p.  412. 
An  order  of  revivor  or  a  supplemental  order;  15  &  1(3  Vic.  c.  86,  §  52  (as 
to  substituted  service  of  such  orders,  see  Forster  v.  Menzies,  16  Beav.  568  ;  17 
Jur.  657  ;  S.  C.  nom.  Foster  v.  Menzies,  10  Hare  App.  36,  n. ;  ib.  71,  n. ;  Kent 
V.  Freehold  Land  &  Brick-Making  Company,  W.  N.  (1867)  108,  V.  C.  W.  ; 
and  see  Norton  v.  Hepworth,  1  M'N.  &  G.  54;  13  Jur.  244;  Hart  v.  Tulk,  6 
Hare,  618),  is  served  on  the  new  parties  added  thereby  in  the  same  manner 
as  an  original  bill ;  ante,  442  ;  but  in  the  case  of  parties  who  have  already 
appeared  to  the  bill,  service  on  their  solicitors  is  sufficient.  Harr.  by  Newl. 
71 ;  but  see  Norton  v.  Hepworth,  1  M'N.  &  G.  54 ;  13  Jur.  244;  Hart  v.  Tulk, 
6  Hare,  618 ;  Morrit  v.  Walton,  2  W.  K.  643,  V.  C.  K. 

448,  after  line  26  from  top :  Where  the  defendants  were  abroad,  but  their  address  was 
not  known,  an  order  directing  substituted  service  on  a  person  in  communica- 
tion with  them  was  refused  ;  the  Court  considering  that  it  could  not  treat 
them  as  absconding  defendants.  Watts  v.  Hughes,  8  W.  R.  232,  V.  C.  W. 
In  a  suit  for  the  foreclosure  of  property  devised  to  a  married  woman  who  was 
in  possession  of  the  property,  but  whose  husband  was  abroad  and  had  no 
fixed  residence,  substituted  service  on  her  for  him  was  directed.  Carwardine 
V.  Wishlade,  15  Jur.  913,  V.  C.  K.  B.  In  suits  against  partnership  firms, 
some  of  the  members  of  which  are  resident  abroad,  substituted  service  on 
those  in  England  for  those  out  of  the  jurisdiction  will  be  directed.  Carring- 
ton  V.  Cantillon,  Bunb.  107 ;  Coles  v.  Gurney,  1  Mad.  187  ;  Kinder  v.  Forbes, 
1  Beav.  503  ;  Henderson  v.  Campbell,  13  W.  R.  704,  L.JJ.  And  where  a  bill 
was  filed  against  a  firm  of  solicitors,  one  of  whom  had  absconded,  substituted 
service  on  the  other  partner  was  directed.  Atkinson  v.  Mackreth,  W.  N. 
(1867)  41,  M.  R.  In  suits  against  a  foreign  State,  it  seems  that  substituted 
service  on  its  minister  resident  in  England  will  be  directed.  Smith  v.  Wegue- 
lin,  W.  N.  (1867)  273,  V.  C.  W. 

456,  n.  1,  add :  Price  v.  Hutchison,  L.  R.  9  Eq.  534,  V.  C.  M. 

456,  n.  4,  add:  Kavanagh  v.  Wall,  18  L.  T.,  N.  S.  18,  V.  C.  M. 

459,  add  note  to  line  27  at  "  the  plaintiff  "  :  It  would  seem  that  the  defendant  for 
whom  it  is  intended  to  enter  an  appearance  should  not  be  described  in  the 
bill  as  out  of  the  jurisdiction.  Merriman  v.  Goodman,  W.  N.  (1866) 
46,  M.  R. 

476,  n.  3,  add :  Where  service  could  not  be  affected  on  an  infant,  whose  interest  was 
merely  reversionary,  the  bill  was  ordered  to  be  amended  by  striking  out  his 
name  as  a  defendant.     Blackmore  v.  Howett,  30  L.  T.  101,  V.  C.  W. 

476,  n.  4,  in  line  2,  after  "  76  "  :  Wood  v.  Logsden,  9  Hare  App.  26. 

476,  n.  5,  add :  M'Keverakin  v.  Cort,  7  Beav.  347 ;  Biddulph  v.  Dayrell,  15  L.  J.  Ch. 
320,  M.  R. 

485,  n.  1,  add:  Rochdale  Canal  Co.  v.  King,  15  Beav.  11 ;  9  Hare  App.  49,  n. ;  Kidger 
V.  Worswick,  5  Jur.  N.  S.  37,  V.  C.  W.  Interrogatories  as  to  particular  docu- 
ments must,  however,  be  answered.  C.  W.  Catt  v.  Tourle,  W.  N.  (1870) 
180  ;  18  W.  R.  966. 

485,  n.  2,  add  :  McGarel  v.  Moon,  L.  R.  10  Eq.  22,  V.  C.  M. 

486,  n.  4,  in  line  4,  after  "  file"  :  This  application  may  be  ex  parte.     Stephens  v.  Louch, 

W.  N.   (1860)  144,  V.  C.  M. ;  Hammond  v.  Hammond,  18  L.  T.,  N.  S.  553, 
V.  C.  M. 
494,  n.  2,  in  line  2  after  "No.  1"  :  A  sequestration  will  not  be  issued  on  an  attachment 
returned  before  the  return  day  :  Martin  v.  Kerridge,  3  P.   Wms.  241 ;  Re 
Brown,  3  W.  N.  (1868)  213 ;  16  W.  R.,  962,  M.  R. 


VIU  ADDENDA. 

505,  in  line  8  from  top,  for  "  mortgagee"  read  "  mortgagor." 

505,  n.  2,  add :  Chatterton  v.  Tiiomas,  36  L.  J.  Ch.  592,  V.  C.  W. ;  Howe  v.  Grey, 
W.  N.  (1867)  141,  V.  C.  W.  A  plaintiff  in  contempt  is  entitled  to  prosecute 
his  suit,  and  to  make  use  of  the  process  of  the  Court  for  that  purpose, 
Wilson  V.  Bates,  3  M.  &  C.  197,  204,  2  Jur.  319,  and  similarly  a  defendant 
in  contempt  is  entitled  to  take  any  measures  necessary  for  his  defence.  Fry 
V.  Ernest,  9  Jur.  N.  S.  1151;  12  W.  R.  97,  V.  C.  W. ;  he  is  therefore 
entitled  to  production  of  documents.     Haldane  v.  Eckford,  L.  R.  7  Eq.  425. 

508,  n.  8.  add  :  The  defendant  may  be  discharged  on  his  solicitor's  undertaking  to  pay 
the  amount  of  the  costs.     Britnell  v.  Walton,  18  W.  R.  446,  V.  C.  M. 

512,  n.  6,  add :  Wliere  a  person  is  in  custody  under  an  attachment  there  can,  it  would 
seem,  be  no  waiver  of  an  irregularity  in  the  attachment;  see  Greening  v. 
Greening,  1  Beav,  121 ;  Haynes  v.  Ball,  4  Beav.  101 ;  and  acts  which  would 
amount  to  a  waiver,  under  other  circumstances,  are  no  answer  to  an  applica- 
tion for  his  discharge  ;  but  where  the  person  is  not  in  custody,  and  he  applies 
merely  with  the  object  of  discharging  the  proceedings  founded  on  the  attach- 
ment, acts  amounting  to  a  waiver  of  the  irregularity  are  available  in  answer 
to  it.     Needham  v.  Needham,  1  Phil.  640. 

515,  n.  6,  add :  but  see  contra,  Martigny  v.  Smith,  18  W.  R.  108,  V.  C.  M. 

528,  n.  5,  add  :  It  has  been  held  that  the  final  order  may  be  made  in  a  foreclosure  suit, 
although  the  decree  has  not  been  served  and  is  not  absolute.  London 
Monetary  Advance  Company  v.  Bean,  18  L.  T.,  N.  S.  52,  V.  C.  M. 

528,  n.  6,  add  :  Merriman  v.  Goodman,  15  W.  R.  1132,  V.  C.  M. 

542,  n.  1,  add  :  Barry  v.  Abbott,  100  Mass.  398. 

550,  n.  3,  in  line  30,  after  "  125,  126,"  Dearth  v.  Hide  and  Leather  National  Bank, 

100  Mass.  540. 

551,  n.  3,  in  line  35  after  "  663"  :  Greenwood  v.  Tongue,  W.  N.  (1867)  142,  V.  C.  M. 

Moxar  v.  Bright,  L.  R.  4  Ch.  Ap.  292,  L.  C. :  Watford  &  Rickmansworth 
Railway  Co.  v.  London  &  Nortli- Western  Railway  Co.,  L.  R.  8  Eq.  231, 
M.  R. ;  Burdick  v.  Garrick,  L.  R.  5  Ch.  Ap.  233,  L.  C.  &  L.  J.  G.  See  as  to 
costs.  Mackintosh  v.  Great  Western  Railway  Co.,  4  Giff.  683,  698-701. 

552,  n.  6,  add  :  It  appears  that,  except  under  special  circumstances  the  Court  will  not 

entertain  a  suit  for  tiie  appointment  of  a  receiver  pending  litigation  in  the 
Court  of  Probate.      Kitchen  v.  Birks,  W.  N.  (1870)  190;  18  W.  R.  1015. 

553,  n.  1,  add :  Hunt  v.  Hunt,  4  De  G.,  F.  &  J.  221  ;  Kitchin  v.  Kitchin,  19  L.  T.,  N. 

S.  674,  V.  C.  J.  ;  Williams  v.  Baily,  L.  R.  2  Eq.  731,  734 ;  Brown  v.  Brown, 
L.  R.  7  Eq.  185,  V.  C.  M. 

553,  n.  3,  add:  Peacock  v.  Lowe,  W.  N.  (1867)  212,  P.  &  M.  ;  Lowe  v.  Peacock, 
W.  N.  (1867)  265,  V.  C.  S.  But  it  seems  by  a  later  decision  that  the 
Court  of  Probate  possesses  as  extensive  powers  to  compel  discovery  as  the 
Court  of  Chancery :  Hunt  v.  Anderson,  L.  R.  1  P.  &  M.  476 ;  and  see  Court 
of  Probate  Act,  1857,  (20  &  21  Vic.  c.  77)  §  36. 

561,  n.  2,  in  line  10  after  "  182  "  :  Dolling  v.  Evans,  W.  N.  (1867)  31 ;  15  W.  R.  394, 
V.  C.  W. ;  Heard  v  Pilley,  L.  R.  4  Ch.  Ap.  548,  L.  JJ. 

564,  n.  4,  add  :  Re  Rideout,  L.  R.  10  Eq.  41. 

571,  n.  9,  add  :  The  notes  of  a  sliort-hand  writer  employed  by  one  of  the  parties  are 
not  privileged  so  far  as  they  merely  describe  what  took  place  in  Court, 
but  all  notes  or  observations  thereon  and  all  such  parts  thereof  as  do  not  relate 
to  the  proceedings  in  Court  are  privileged.     Nicholl  v.  Jones,  2  H.  &  M.  588. 

577,  n.  3,  add  :  The  privilege  extends  to  all  letters  and  communications  between  the 
solicitors  and  other  persons,  written  or  made  for  the  purposes  of  the  suit,  and 
in  order  to  conduct  it  properly.  Simpson  v.  Brown,  33  Beav.  482  ;  Churton 
V.  Frewen,  2  Dr.  &  Sm.  390;  but  see  Page  v.  Page,  W.  N.  (1869)  51  ;  17 
W.  R.435,  V.  C.  M. 


ADDENDA.  IX 

597,  n.  3,  add  :  An  order  made  on  the  argument  of  a  demurrer  is  appealed  from  in  the 
usual  manner;  see  post.  Chap.  'KXXll.,  Appeals  and  Rehearimjs.  For  form 
of  order  on  appeal,  see  Seton,  1152,  No.  3  ;  and  for  form  of  petition  of 
appeal,  see  vol.  of  Forms.  Where  the  Court  below  has  considered  that  the 
question  raised  by  the  bill  ought  not  to  be  decided  on  demurrer,  it  seems 
that  the  Court  of  Appeal  will  not  ordinarily  overrule  that  decision.  Sheffield 
Waterworks  v.  Yeomans,  L.  R.  2  Ch.  Ap.  8,  L.  C. 

597,  n.  4,  add :  If  an  interlocutory  injunction  has  been  granted,  it  is  ipso  facto  dis- 

solved, although  leave  to  amend  tlie  bill  may  have  been  given  :  Schneider  v. 
Lizardi,  9  Beav.  468 ;  but  see  Attorney-General  v.  Marsh,  16  Sim.  572,  573 ; 
13  Jur.  317. 

598,  n.  1,  add  :  It  seems  that  the  allowance  of  a  demurrer  for  want  of  parties  does 

not  necessarily  prevent  the  Court  from  granting  an  injunction  or  receiver. 
Hamp  V.  Robinson,  3  De  G.,  J.  &  S.  97,  109  ;  and  see  Const  v.  Harris,  T.  &,  R. 
514. 

599,  n.  1,  inline  5  after  "  V.  C.  K"  :  Merchant  Taylors  Company  v.  Attorney-General 

19  W.  R.  39,  41,  M.  R. 
602,  n.  2,  add:  CoUingwood  v.  Russell,  10  Jur.  N.  S.   1062;  13  W.  R.  63,  L.  JJ. ; 

Latour  v  Attorney-General,  11  Jur.  N.  S.  48  ;  13  W.  R.  305,  L.  JJ. ;  Reg. 

Lib.  1865,  B.  185 ;  Sheffield   Waterworks  v.  Yeomans,  L.  R.   2  Ch.  Ap.  8, 

10,  n.  1,  V.  C.  K.  &  L.  C.  ;  Bower  v.  Societe'  des  Affi-e'teurs  du  Great  Eastern, 

W.  N.  (1867)  306,  V.  C.  M. ;  W.  N.  (1868)  188,  L.  JJ. 
620,  n.  5,  add  :  Wilson  v.  Hammonds,  L.  R.  8  Eq.  323,  V.  C.  J. 
630,  n.  1,  add  :  The  plea  may  show  more  than  one  reason  why  the  Court  of  Chancery 

has  not  jurisdiction;  Blake  v.  Blake,  W.  N.  (1870)  174;  18  W.  R.  944,  V. 

C.  M. 

630,  n.   12,   add  :  As  to  plea  that  plaintiff  is  not  the  son   of  a  certain  person,  see 

Wilson  V.  Hammonds,  L.  R.  8  Eq.  323,  V.  C.  J. 

631,  n.  5,  in  line  4,  after  "  158"  :  For  form  of  plea,  see  Pepper  v.  Henzell,  2  H.  &  M.  486. 

631,  n.  6,  add  :  But  an  order  is,  it  seems,  necessary  to  enable  her  to  put  in  the  plea 

separate  from  her  husband;  Higginson  v.  Wilson,  11  Jur.  N.  S.  1071,  V.  C. 
K.  B.,  and  for  form  of  order  thereon,  see  L.  R.  8  Eq.  355,  n.  (1),  Heygate 
V.  Thompson,  L.  R.  8  Eq.  354,  V.  C.  J. 

632,  n.  1,  add  :  Taylor  v.  Wemyss,  L.  R.  8  Eq  512,  V.  C.  S. 

632,  n.  7,  add  :  As  to  plea  on  ground  of  splitting  of  causes,  see  Ld.  Red.  221 ;  Dear 
V.  Webster,  W.  N.  (1867)  43;  15  W.  R.  395,  V.  C.  W. 

643,  n.  10,  in  line  8  after  "  352  "  :  And  Chancellor  Kent  says  "  this  is  the  sound  doc- 
trine", 2  Kent  (Uth  ed.)  416,  n.  (c)  ;  see  Kennedy's  Appeal,  4  Barr,  149; 
Hodgdon  v.  White,  11  N.  H.  208 ;  Miller  v.  Dorsey,  9  Md.  317  ;  Batson  v. 
Murrell,  10  Humph.  301  ;  Ritter's  Appeal,  23Penn.  95 ;  Wiggins  v.  Lovering, 
9  Mo.  262 ;  Briggs  v.  Wilson,  5  De  G.  M.  &  G.  (Am.  ed.)  12  note  and  cases 
cited ;  contra,  see  Patterson  v.  Cobb,  4  Florida,  481.  See  also  West  ;;. 
Smith,  8  How.  N.  S.  402,  412. 

643,  n.  10,  add  :  In  such  a  suit  an  executor  is  entitled  to  retain  his  own  "debt  though 

barred  by  the  statute.  Stahlschmidt  v.  Lett,  I  Sm.  &  G.  415  ;  Hill  v.  Walker, 
4  K.  &  J.  166. 

644,  n.  2,  add  :  Phillips  v.  Beal,  32  Beav.  26.     As  to  the  Court  taking  the  objection, 

see  Alston  v.  Trollope,  35  Beav.  466  ;  L.  R.  2  Eq.  205. 
644,  n.  7,  add :  Where  the  trustee  could  not  set  up  the  analogy  of  the  statute,  his 

representative    cannot  do  so.    Brittlebank  v.    Goodwin,  L.  R.  5  Eq.  545, 

V.  C.  G. 
647,  n.  5.  add  :  This  section  is  retrospective.    Cornill  v.  Hudson,  8  El.  &  Bl.  429  ;  3  Jur. 

N.  S.  1257  ;  Pardo  v.  Bingham,  L.  R.  4  Ch.  Ap.  735,  L.  C. 
651,  n.  3,  Richardson  v.  Younge,  W.  N.  (1870)  115 ;  18  W.  R.  800,  V.  C.  M. ;  L.  R. 

10  Eq.  275. 


X  ADDENDA. 

652,  n.  1,  add  :  Cadbury  v.  Smith,  L.  R.  9  Eq.  37,  M.  E. 

655,  n.  9,  add  :  See  as  to  tlie  duty  of  personal  representative   to  set  up  statute,  Re 

Garratt,  W.  N.  (1870)  106  ;  18  W.  R.  684,  V.  C.  M. 
657,  n.  8,  in  line  8,  after  "  149"  :  Dickenson  v.  Teasdale,  1  De  G.,  J.  &  S.  52;  9  Jur. 

N.  S.  287,  238  ;  Coope  v.  Cresswell,  L.  R.  2  Ch.  Ap.  112,  L.  C. 
660,  n.  7,  add  :  L.  R.  3  Ch.  Ap.  1,  L.  C. 
664,  n.  6,  add  :  And  see  as  to  the  extent  to  which  judgments  of  foreign  Courts   can 

be  enforced  or  examined   in  this  country,  Reimens  v.  Druce,  23  Beav.  145 ; 

3  Jur.  N.   S.   147;  Cammell  v.  Sewell,  3  H.   &  N.   617;  4  Jur.  N.  S.  978 ; 

5  H.  &  N.  728 ;  6  Jur.  N.  S.  918  ;  Simpson  v.  Fogo,  1  J.  &  H.   18 ;  6  Jur. 

N.  S.  949  ;  1  H.  &  M.  195  ,•  9  Jur.  N.  S.  403  ;  Castrique  v.  Imrie,  8  C.  B.,  N. 

S.  1  ;  6  Jur.  N.  S.  1058 ;  8  C.  B.,  N.  S.  405 ;  7  Jur.  N.  S.  1058 ;  Griffln  v. 

Brady,  18  W.  R.  130,  V.  C.  J. 
670,  n.  3,  in  line  9  after  "  456  "  :  Borneo  Company  v.  Robinson,  W.  N.   (1868),  26,  V. 

C.  W. ;  Parrott  v.  Shellard,  W.  N.  (1868)  168 ;  16  W.  R.  928,  M.  R. 
692,  u.  2,  add  :  Any  irregularity  in  the  order  to  amend  will  be  waived  by  moving  to 

dismiss  for  want  of  prosecution.    Kettlewell  v.  Barstow,  L.  R.  10  Eq.  210,  V. 

C.  J. 
695,  n.  1,  add  :  It  may  also  be  allowed  as  to  the  discovery,  but  overruled  as  to  the 

relief    United  States  of  America  v.  McRea,  L.  R.  3  Ch.  Ap.  79,  L.  C. 
698,  n.  2,  add  :  But  the  allowance  of  tlie  plea  does  not  ipso  facto  operate  as  a  dissolu- 
tion of  the  injunction.    Ferrand  v.  Hamer,  4  M.  &  C.  143,  147. 
698,  n.  3,  add  :  MetropoUtan  Bank  v.  OfTord,  L,  R.  10  Eq.  398,  V.  C.  J. 
700,  n.  2,  in  line  12  after  "  861"  :  3  Ch.  Ap.  1,  L.  C. ;  Dear  v.  Webster,  W.  N.  (1867) 

43;  15  W.  R.  395,  V.  C.  W. 

700,  n.  7,  add  :  Where  the  plaintiif  did  not  desire  to  except,  leave  to  put  in  a  further 

answer  was  given  to  the  defendant.     Dear  y.  Webster,  W.  N.  (1867)  43;  15 
W.  R.  395,  V.  C.  W. 

701,  n.  5,  add  :  Dear  v.  Webster,  15  W.  R.  395,  V.  C.  W. 

702,  n.  1,  add  :  The  second  plea,  however,  must  not,  except  by  leave  of  the  Court,  (see 

Jackson  v.  Ward,  W.  N.  (1870)  181 ;   18  W.  R.  973,  V.  C.  J.)  be  upon  the 
same  ground  as  the  first ;  Freeland  v.  Johnson,  1  Anst.  276  ;  2  Anst.  407. 

703,  n.  2,  in  line  1  after  "321"  ;  Clayton  v.  Meadows,   2  Hare,  26  ;  CooJie  v.  Cooke, 

L.  R.  4  Eq.  77,  V.  C.  W. 

707,  n.  7,  add :  A  disclaimer  can  only  extend  to  matters  in  issue  in  the  suit ;  and 
where  it  was  filed  in  a  foreclosure  suit,  it  was  held  that  it  did  not  operate  so 
as  to  enlarge  the  estate  of  the  plaintiff.  Burrell  v.  Smith,  L.  R.  7  Eq.  399, 
V.C.J. 

710,  n.  2,  in  line  10  after  "  V.  C.  W  "  :  Gray  v.  Adamson,  35  Beav.  383  ;  and  see 
Roberts  v.  Hughes,  L.  R.  6  Eq.  20,  M.  R. 

710,  n.  3,  in  line  12,  after  "  V.  C.  W  "  :  Oliver  v.  Osborn,  W.  N.  C1867)  245,  M.  R. ; 
Grey  v.  Adamson,  35  Beav.  383  ;  Jones  v.  Rliind,  W.  X.  (1869)  212,  V.  C.  J. 

710,  n.  6,  add  :  A  disclaiming  heir-at-law  is  in  the  same  position  as  any  other  disclaim- 
ing defendant :  Gray  v.  Adamson,  35  Beav.  3S3  ;  where  in  an  administration 
suit  the  plaintiff  had  paid  the  costs  of  a  defendant  properly  made  a  party, 
but  who  disclaimed,  he  was,  on  a  suit  being  stayed  with  a  direction  that  he 
should  have  his  costs  out  of  the  estate,  held  entitled  to  have  the  costs  paid 
by  him  to  the  disclaiming  defendant  allowed  as  part  of  the  costs  payable  to 
him.     Rees  Jones  v.  Pickslay,  W.  N.  (1868)  26,  V.  C.  W. 

Where  the  defendant  has  died  after  putting  in  the  disclaimer,  tlie  plaintiff  has  no  right 
to  revive  the  suit  against  his  personal  representatives,  although  there  was,  at 
the  time  of  his  death,  a  disputed  question  of  costs.  Ridgway  v.  Ivinnersley, 
2  H.  &  M.  565. 

715,  n.  3,  add :  Ward  v.  Cooke,  5  Mad.  122 ;  Wynne  v.  Callender,  1  Russ.  293,  296  ; 
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Greenwood  v.  Churchill,  1  M.  &  K.   559  ;  Powell  v.  Cockerell,   4  Hare,  557, 
562;  Coventry  II.  London,  Brighton  &  South  Coast  Railway  Company,  L.R. 
5  Eq.  104,  106,  M.  R. 
716,  n.  1,  add  :  M'Garel  v.  Moore,  L.  R.  10  Eq.  22,  V.  C.  M. 

716,  n.  7,  in  line  2,  after  "  703  "  :  Ferrier  v.  Atwool,  14  W.  R.  582,  V.  C.  W. ;  ib.  597  ; 

12  Jur.  N.  S.  365,  L.  JJ. 

717,  n.  5  ;  add  :  Moore  v.  Craven,  W.  N.  (1870)  13,  L.  C.  &  L.  J.  G. 

720,  n.  2,  in  line  12,  after  "  1321"  :  Clegg  v.  Edmondson,  22  Beav.  125  ;  2  Jur.  N.  S. 

824  ;  Renard  v.  Levinstein,  3  N.  R.  665,  V.  C.  W. ;  Marquis  of  Bute  v.  Lewis, 
W.  N.  (1867)  65;  15  W.  R.479,  V.  C.  S. ;  and  in  line  24 after  "notes."  But 
see  Key  v.  Hargreaves,  14  L.  T.,  N.  S.  281,  V.  C.  S. ;  Lockett  v.  Lockett,  L. 
•    R.  4  Ch.  Ap.  336,  L.  JJ. 

721,  n.  2,  add  :  Swinborne  v.  Nelson,  16  Beav.   416  ;  Clegg  v.  Edmondson,  22   Beav. 

125;  2  Jur.  N.  S.  824;  and  see  Warrick  v.  Queen's  College,  Oxford,  L.  R. 
3  Eq.  683,  M.  R. ;  Cull  v.  Inglis,  W.  N.  (1868)  65 ;  16  W.  R.  477,  V.  C.  M.  ; 
Thompsons.  Dunn,  18  W.  R.  854,  L.  C.  &  L.  J.  G. ;  L.  R.  5  Ch.  Ap.  573. 

721,  n.  3,  add  ;  Nor  is  it  a  sufficient  reason  for  not  answering,  that  tlie  discovery  which 

would  be  given  to  the  plaintiff  would  be  identical  with  the  relief  which  he 
would,  if  successful,  obtain  at  the  hearing.  Chichester  y.  Marquis  of  Donegall, 
L.  R.  4  Ch.  Ap.  416,  L.  JJ.  Where,  however,  the  defendant  sets  up  a  distinct 
and  independent  title  in  himself,  which,  if  estabhshed,  will  destroy  the  plain- 
tiff's title,  it  seems  he  is  not  bound  to  set  out  or  produce  any  documents 
which  he  swears  establish  his  own  title,  and  do  not  establish  that  of  the 
plaintiff:  Clegg  y.  Edmondson,  22  Beav.  125  ;  2  Jur.  N.  S.  824  ;  and  where 
in  a  suit  for  an  account,  a  defendant  denies  the  plaintiff's  right  to  the 
account,  but  makes  admissions  sufficient  for  the  purposes  of  the  suit  up  to 
decree,  he  cannot  be  require!  to  give,  by  answer,  further  accounts. 
Lockett  V.  Lockett,  L.  R.  4  Ch.  Ap.  336,  L.  JJ. 

722,  n.  1,  in  line  6,  after  "  336  "  :  Such  cases  must  depend  on  their  particular  circum- 

stances ;  and  having  regard  to  the  status  of  an  executor,  the  Court  has  not 
thought  fit  to  protect  him  from  giving  a  discovery  of  his  accounts  :  Thompson 
V.  Dunn,  18  W.  R.  854,  L.  C.  &  L.  J.  G. ;  L.  R.  5  Ch.  Ap.  573  ;  and  see,  as 
to  the.form  of  the  answer,  S.  C.  :  where  the  bill  had  resolved  itself  into  a  sim- 
ple ejectment  bill,  which  would  certainly  be  dismissed  at  the  hearing,  the 
defendant  was  held  not  to  be  bound  to  give  discovery  as  to  his  title  or  pedi- 
gree.   Dunn  V.  Ferrier,  W.  N.  (1870)  106,  V.  C.  M. 

727,  n.  1,  add  Lockett  v.  Lockett,  L.  R.  4  Ch.  Ap,  336.  L.  JJ. 

727,  n.  3,  in  line  3  after  "  notes  "  :  If  the  answer  does  not  refer  to  the  schedule  as  form- 
ing part  of  it,  it  will  be  insufficient.  Bolders  v.  Saunders,  3  N.  R.  69,  V.  C. 
K.  A  defendant  will  not,  however,  be  permitted  to  refer  to  printed  books  of 
■account  and  Parliamentary  Blue  Books,  as  schedules  to  his  answer ;  though 
he  may  deposit  tliem  in  Court,  and  then  make  them  part  of  his  answer,  by 
referring  to  them  as  so  deposited.  Attorney-General  v.  Edmunds,  15  W.  R. 
138,  L.  C.  &  L.  J.  T. 

731,  n.  4,  add  :  Where,  however,  documents  have  been  previously  deposited  in  Court, 
the  defendant  may  make  them  part  of  his  answer,  by  referring  to  them  as  so 
deposited.     Attorney-General  i'.  Edmunds,  15  W.  R.  138,  L.  C.  &  L.  J.  T. 

742,  n.  8,  add  :  Where  the  defendant  was  interrogated  as  to  a  document  in  the  plain- 
tiff's possession,  and  he  could  not  put  in  a  sufficient  answer  until  he  had  in- 
spected it,  the  time  for  answering  was  extended  until  a  limited  time  after  the 
document  had  been  produced  by  the  plaintiff;  Princess  of  Wales  v.  Lord 
Liverpool,  1  Swanst'.  114, 123,  580;  Jones  v.  Lewis,  2  S.  &  S.  242;  Shepherd 
V.  Morris,  1  Beav.  175;  3  Jur.  164;  Taylor  v.  Heming,  4  Beav.  235;  5 
Jur.  766.     In  a  cross-suit  the  defendant  may  obtain,  on  motion  of  course,  or 
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petition  of  course  at  the  Rolls,  an  order  enlarging  the  time  for  putting  in  his 
answer  for  a  limited  time  after  the  defendant  in  the  original  suit  has  put  in 
his  answer.  Harris  v.  Harris,  T.  &  R.  165  ;  Noel  v.  King,  3  Mad.  183 ;  Water- 
ton  V.  Croft,  5  Sim.  502  ;  Holmes  v.  Baddeley,  7  Beav.  *39  ;  Lafone  v.  Falkland 
Islands  Company,  2  K.  &J.  276;  and  see  Garwood  v.  Curteis,  lOJur.  N.  S. 
199 ;  12  W.  R.  509,  V.  C.  W.  See  also  post,  Chap.  XXXIV.  §  1,  Cross- 
Bills  ;  and  upon  the  same  principle  the  time  for  answering  the  cross-hill 
has  been  enlarged  till  after  the  defendants  to  the  original  suit  liad  complied 
•with  an  order  for  the  production  of  documents  made  in  that  suit.  Holmes  v. 
Baddeley,  7  Beav.  69. 

758,  n.  7,  in  line  4,  after  "  note  " :  Barry  v.  Abbot,  100  Mass.  398. 

760,  n.  3,  in  line  7  after  "  papers  "  :  Roclidale  Canal  Company  v.  King,  15  Beav.  11 ; 
9  Hare  App.  49,  n. ;  Piflfkrdy  o.  Beeby,  L.  R.  1  Eq.  623  ;  12  Jur.  N.  S.  117, 
v.  C.  K  ;  and  in  line  12,  after  "  878 " :  An  interrogatory  as  to  particular 
documents  must,  however,  be  answered.  Catty.  Tourle,  W.  N.  (1870)  180; 
18  W.  R.  966,  V.  C.  M. 

768,  n.  7,  in  line  1,  at  beginning  :  Lumley  v.  Desborough,  17  W.  R.  5  V.  C.  S. 

769,  n.  1,  add  :  As  to  the  effect  of  the  death  of  the  defendant  pending  the  exceptions, 

see  Pearse  !'.  Dobinson,  L.  R.  3  Ch.  Ap.  1,8,  L.  C. 

769,  n.  9,  add  :  Wliere  it  has  been  held,  on  tlie  argument  of  the  exceptions,  that  the 
defendant  is  bound  to  disclose  the  contents  of  a  deed,  an  order  for  its  pro- 
duction so  far  as  any  interest  is  given  thereby  to  the  plaintiff,  is  a  matter  of 
course.     Cliichester  v.  Marquis  of  Donegall,  18  W.  R,  427,  V.  C  J. 

771,  n.  5,  in  line  9  after  "  620  "  :  Rishton  v.  Grissell,  14  W.  R.  ;  578,  789  V.  C.  W. 
But  see  Danell  v.  Page,  W.  N.  (1868)  225  ;  16  W.  R.  1080,  V.  C.  S., 
where  the  defendant  was  ordered  to  attend  before  the  examiner  and  be  ex- 
amined viva  voce,  witii  liberty  to  the  plaintiff  to  attend  by  counsel  and  cross- 
examine  him ;  see  also  Rishton  v.  Grissell,  14  W.  R.  789,  790,  V.  C.  W. 

778,  n.  1,  in  line  24  after  "  33  "  :  Dearth  v.  Hide  &  Leather  National  Bank,  100  Mass.  540. 

780,  n.  6,  add  :    Southall   v.   British  Mutual  Life  Assurance    Co.,  38  L.  J.  Ch.  711. 

783,  n.  2,  add  :  So  where  a  mistake  was  made  in  the  heading  of  the  answer.  Attorney- 
General  V.  Corporation  of  Worcester,  2  Phil.  3  ;  1  C.  P.  Coop.  t.  Cott.  18. 

785,  n.  7,  add  :  Seaton  v.  Grant,  L.  R.  2  Ch.  Ap.  459,  L.  JJ. 

794,  n.  4,  add  :  And  see  Re  Molyneux,  Pimbley  v.  Molyneux,  W.  N.  (1867)  250,  V.  C. 
M.,  where  the  conduct  of  a  creditor's  suit  was  given  to  a  residuary  legatee, 
on  his  paying  the  plaintiff's  debt  and  costs. 

794,  n.  8,  add  :  It  seems,  however,  that  where  a  defendant  is  willing  to  comply  with  the 
plaintiff's  demand,  and  would  have  done  so  without  suit  if  he  had  been 
asked,  he  may  obtain  an  order  staying  all  proceedings  without  costs.  Wallis 
V.  Wallis,  4  Drew.  458,  463 ;  Rudd  v.  Rowe,  W.  N.  (1870)  183 ;  18  W.  R.  9''7. 

796,  n.  5,  add :  Where  after  the  dismissal,  by  consent,  of  a  bill,  the  plaintiff  filed  a 
new  bill,  wliich  was,  with  trifling  alterations,  a  verbatim  copy  of  the  former 
bill,  all  proceedings  in  the  second  suit  were  ordered  to  be  stayed.  Parker  v. 
Simpson,  18  W.  R.  204,  V.  C.  M. 

796,  n.  9,  add  :  Nor  where  the  plaintiff  sues  in  a  representative  capacity  in  the  second 
suit.    Partington  v.  Reynolds.  6  W.  R.  307,  V.  C.  K. 

799,  n.  4,  add  :  If  there  is  a  fund  in  Court,  the  costs  may  be  ordered  to  be  payed  out  of 
it.  Jackson  v.  Leaf,  1  J.  &  W.  229,  233.  Where  the  plaintiff  in  the  stayed 
suit  had  dismissed  and  paid  the  costs  of  a  defendant  wlio  was  properly  made 
a  defendant  in  the  first  instance,  he  was  held  entitled  to  have  such  costs 
allowed  as  part  of  the  costs  payable  to  him.  Rees  Jones  v.  Pickslay,  W.  N. 
(1868)  26,  V.  C.  W. 
807,  n.  8,  add  :  Where  several  defendants,  who  appeared  separately,  moved,  the  Court, 
in  order  to  save  costs,  made  an  order  for  dismissal  on  all  the  motions.  Jones 
V.  Perrott,  36  L.  J.  Ch.  488,  V.  C.  W. 
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807,  n.  9,  add  :  See  London  &  Colonial  Co.  v.  Elworthy,  18  W.  R.  246,  V.  C.  J. 

808,  n.  11,  add  :   Waring  u.  Lockett,  18  W.  R.  915,  V.  C.  J. 

808,  n.   12,  add:  Herd  v.  Lupton,   W.  N.  (1869)  28,  V.  C.J.    See  also  Waring  t;. 

Lockett,  18  W.  R.  915,  where  the  motion  was  ordered  to  stand  over  till  the 
plaintiff  could  proceed  as  against  the  other  defendants. 

809,  n.  8,  add  :  And  Herd  w.  Lupton,  W.  N.  (1869)  29,  V.  C.  J.,  where  motion  was  re- 

fused with  costs,  the  moving  defemlants  appearing  by  the  same  solicitor  as 
the  defendant  who  had  not  answered.  See  also  Waring  v.  Lockett,  18  W.  R. 
914,  V.  C.  J. 

810,  n.  3,  add :  Or  that  a  defendant  who  has  made  an  insufficient  affidavit  as  to  docu- 

ments has  not  complied  with  an  order  with  which  he  has  not  been  served, 
for  a  further  affidavit.     Howe  v.  Grey,  W.  N.  (1867)  141,  V.  C.  W. 

810,  n.  8,  add :  A  motion  to  dismiss  for  want  of  prosecution  may  be  made  after  the 
death  of  a  co-plaintiff,  if  no  abatement  has  been  occasioned  thereby. 
Wilson  V.  Wilson,  L.  R.  9  Eq.  452,  V.  C.  J.    ' 

810,  n.  9,  add  :  1  Rep.  Eng.  &  Ir.  Com.  Ap.  69. 

812,  n.  7,  add  :  And  see  as  to  discharging  the  order  on  the  ground  of  bad  faith,  Talbot 
V.  Keay,  L.  R.  8  Eq.  610,  V.  C.  M.  By  moving  to  dismiss  a  bill  for  want  of 
prosecution  the  right  to  object  on  the  ground  of  irregularity  to  an  order  for 
the  amendment  of  the  bill,  previously  obtained  by  the  plaintiff,  will  be  waived. 
Kettlewell  v.  Bristow,  L.  R.  10  Eq.  210,  V.  C.  J. 

814,  n.  3,  in  line  14  after  "  V.  C.  W  "  :  Clement  v.  Langthorn,  W.  N.  (1868)  181,  196, 
V.  C.  M. 

814,  n.  5,  add  :  Where,  however,  the  bankruptcy  of  the  plaintiff  takes  place  between 

the  heanng  and  judgment,  the  Court  will  not,  before  giving  judgment,  com- 
pel the  trustee  to  revive.  Boucicault  v.  Delafleld,  9  Jur.  N.  S.  1282  ;  12  W. 
R.  8  V.  C.  W. 

815,  n  4,  in  line  6,  after  "47  "  :  Kerr  v.  Campbell,  17  W.  R.  155,  V.  C.  S. 

815,  n.-  6,  add  :  The  application  of  the  doctrine  as  to  election  has  not  been  affected 
by  the  Chancery  Amendment  Act,  1858;  21  &  22  Vic.  c.  27.  See  post,  Chap. 
XXVIL  §  1,  Trial  of  Questions  of  Fact  and  Assessment  of  Damages  ;  and 
where  a  plaintiff  in  Equity  would  before  that  Act  have  been  allowed  at  the 
same  time  to  sue  defendant  for  damages  at  Law,  he  may  still  do  so,  although 
under  that  Act  he  may  pray  for  and  obtain  damages  in  the  suit.  Anglo-Danu- 
bian  Company  v.  Rogerson,  L.  R.  4  Eq.  3,  M.  R. 

817,  n.  6,  add  :  Kerr  v.  Campbell,  17  W.  R.  155,  V.  C.  S. 

818,  n.  1,  add  :  Mortimore  v.  Soares,  also  reported,  1  El.  &  Bl.  390. 

821,  n.  2,  Atbeginnimj  :  Coles  v.  Morris,  L.  R.  2  Ch.  Ap.  701,  705.  At  end:  It  would 
seem  that  after  service  of  the  notice,  the  defendant  for  the  purpose  of  oppos- 
ing the  motion,  and  the  plaintiff  for  the  purpose  of  replying  to  the  defendant, 
may,  if  affidavit  evidence  cannot  be  procured,  adduce  oral  evidence.  Coles 
V.  Morris,  W.  N.  (1867)  164  ;  16  W.  R.  828,  V.  C.  M.  See  S.  C.  on  appeal, 
L.  R.  2  Ch.  Ap.  701,  705,  L.  C. 

822  n.  2,  add  :  Where  the  plaintiff  in  an  administration  suit,  who  is  otherwise  entitled 

to  a  decree  for  an  account,  gives  notice  to  read  an  answer  setting  out  accounts, 
he  does  not  thereby  admit  the  accounts  set  out  in  the  answer  to  be  clear  and 
satisfactory  and  preclude  himself  from  his  right  to  a  decree  for  a  general 
account.  Wright  v.  Edwards,  7  W.  R.  193,  V.  C.  K. 
828  n.  5,  add :  See  as  to  effect  of  delay  in  proceeding  to  cross-examine,  Bourdillon 
V.  Baddeley,  26  Beav.  255. 

823  n.  11,  add  :  And  any  depositions  taken  by  him  in  support  of  the  motion  will  be 

irregular,  and  may  be  ordered  to  be  taken  off  the  file.  Coles  v.  Morris,  L.  R. 
2  Ch.  Ap.  701,  705,  L.  C.  ;  W.  N.  (1867)  164  ;  15  W.  R.  828,  V.  C.  M.  ; 
Rendle  v.  Metropolitan  Bank,  W.  N.  (1867)  239;  15  W.  R.  1068,  V.  C.  S. 
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826,  n.  9,  add :  And  see  Attorney-General  v.  Cambridge  Consumers  Gas  Co.,  L.  R. 

6  Eq.  282,  308,  V.  C.  M. ;  L.  R.  4  Ch.  Ap.  71,  L.  JJ.  ;  Brecken  v.   RusseU, 
W.  N.  (1868)  233,  V.  C.  M. ;  ib.  294  ;  17  W.  R.  149,  L.  JJ. 

827,  n.  1,  add :  31  &  32  Vic.  c.  11,   §  1-,  overruling  Baxendale  v.  McMurray,  L.  R.  2 

Cli.  Ap.  790,  L.  JJ. 
827,  n.  2,  add :  See  Coles  v.  Morris,  L.  R.  2  Ch.  Ap.  701,  705. 
832,  n.  3,  add:  Murphy y.  Vincent,  W.  N.  (1870)  217,  V.  C.  B.  ;  19  W.  R.  47. 

837,  n.  1,  add  :  Attorney-General  v.  Corporation  of  Halifax,  18  W.  R.  37,  V.  C.  J. 

838,  n.  3,  add  :  And  the  admission,  coupled  with  such  a  reference,  by  the  answer  of  a 

document,  does  not  relieve  the  plaintiff  from  the  necessity  of  proving  it. 
See  DowUng  v.  Legh,  3  Jo.  &  Lat.  716.    But  see  Owen  v.  Jones,  2  Anst.  505. 

839,  n.  7,  add  :  As  to  the  the  effect  of  admissions  in  estopping  the  defendant  from  prov- 

ing the  contrary.     See  Coope  v.  Cresswell,  L.  R.  2  Ch.  Ap.  112,  121,  L.  C. 
849,  n.  3,  in  line  2  after  "  357  "  :  See  also  Nixon  v.  Albion  Marine  Insurance  Company, 
L.  R.  2  Exch.  438. 

852,  n.  4,  add  :  Lyon  v.  Home,  L.  R.  6  Eq.  655,  V.  C.  G. 

853,  n.  3,  add:  But  when  the  part}'  has  not  had  an  opportunity  of  answering  the  evi- 

dence of  the  particular  fact,  an  inquiry  as  to  it  will,  it  seems,  be  directed. 

Weston  V.  Empire  Assurance  Corporation,  L.  R.  6  Eq.  23,  M.  R. 
857,  n.  4,  add :   Waters  v.  Earl  of  Shaftsbury,  12  Jur.  N.  S.  3 ;  14  W.  R.  259,  V.  C.  S. 

See  as  to  evidence  in  administration  suits,  Foster  v.  Foster,  L.  R.  3  Ch.  Ap. 

330,  335,  336,  L.  J.  R.   Production  of  the  probate  is  sufficient  evidence  of  an 

allegation  of  the  proof  of  the  will  and  appointment  of  executors.    Dyson  v. 

Morris,  1  Hare,  413. 
859,  n.  2,  add  :  And  see  Weston  v.  Empire  Assurance  Corporation,  L.  R.  6  Eq.  23  M. 

R.,  where  an  inquiry  whether  the  defendant  had  or  not  notice  of  a  charge 

was  directed. 
863,  n.  3,  add  :  See  Documentary  Evidence  Act,  1868  (31  &  32  Vic.  c.  37). 

866,  n.  4,  add  :  See  Allen  v.  Bonnett,  L.  R.  6  Eq.  522 ;  16  W.   R.  1075,  M.  R. ;  18  W. 

R.  874,  L.  C.  &  L.  J.  G. 

867,  n.  1,  add  :  Bell  v.  Johnson,  1  J.  &  H.  682. 

880,  n.  4,  add  :  It  would  seem  that  proof  by  the  attesting  witness  is  necessary  where 
the  validity  of  the  instrument  and  the  payment  of  the  consideration  are  con- 
tested by  a  person  not  a  party  to  it.    Leigh  v.  Boyd,  35  Beav.  455. 

880,  n.  5,  in  line  3  after  "  707  A"  :  It  has  been  held  that  under  these  provisions 
the  assignees  of  a  bankrupt  and  married  women  are  competent  to  admit 
documents.     Churchill  z;.  Collier,  1  N.  R.  82,  M.  R. 

899,  n.  1 ,  add  :  And  see  Mercer's  Company  v.  Great  Northern  Railway  Company, 
14  Beav.  20;  Niemann  v.  Harris,  W.  N.  (1870)  6,  V.  C.  M. 

899,  n.  6,  add  :  As  to  wiiat  is  sufficient  notice,  see  Bloxam  v.  Metropolitan  .Railway 
Company,  16  W.  R.  490,  492  u.,  L.  C. 

902,  n.  1,  add  :  It  is  irregular  to  examine  the  witness  before  replication  is  filed.  Ren- 
dle  V.  MetropoUtan  and  Provincial  Bank,  W.  N.  (1867)  239  ;  15  W.  R.  1068, 
V.  C.  S. 

906,  n.  3,  add :  Depositions  taken  in  Australia,  signed  by  examiner,  but  not  taken 

down  in  his  own  handwriting,  were  allowed  by  consent  of  parties  sui  juris  to 
be  filed,  but  were  stated  to  be  not  binding  on  infant  plaintiff.  Cooper  v. 
MacDonald,  W.  N.  (1867)  4  M.  R. 

907,  n.  11,  add :  It  is  not  irregular  to  issue  the  subpoena  against  persons  who  are  residents 

out  of  the  jurisdiction,  and  it  may  be  enforced  against  them  when  they  come 
within  the  jurisdiction.  Campbell  v.  Attorney-General,  L.  R.  2  Ch.  Ap.  571, 
575,  577,  L.  JJ. 

908,  n.  4,  add :  See  as  to  how  long  a  witness  must  wait  before,  in  consequence  of  the 
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absence  of  the  examining  party,  he  may  leave :  Perks  v.  Stottart,  1  N.  K. 
563,  V.  C.  K. 

909,  n.  5,  add  :  Walter  v.  Rutter,  18  L.  T.,  N.  S.  788,  V.  C.  M. 

909,  n.  7,  add :  And  see  Cliffy.  Bull,  W.  N.  (1869)  182;  17  W.  R.  1120,  V.  C.  S.  A 
witness  served  with  a  subpmna  duces  tecum  may  be  called  upon  his  sub- 
pcena,  and,  without  being  first  sworn,  be  asked  what  documents  he  has,  and 
be  required  to  produce  them,  or  if  he  declines  to  produce  them,  be 
asked  why  he  declines,  or  other  like  questions  confined  to  the  mere  purpose 
of  production.  Griffith  v.  Ricketts,  7  Hare,  299,  301  ;  14  Jur.  325 ;  Lee  v. 
Angas,  L.  R.  2  Eq.  59,  V.  C.  W. 

911,  n.  1,  add:  See  also  Prince  Albert  r.. Strange,  2  De  G.  &  S.  652,  709. 

911,  n.  5,  add  :  For'  order  to  take  evidence  viva  voce  as  to  certain  issues  in  a  patent 

suit,  see  Bovill  v.  Bird,  W.  N.  (1867)  96,  M.  R.  An  order  to  have  the 
evidence  in  chief  as  to  any  facts  or  issues  taken  viud  voce  at  the  hearing  will 
only  be  made  when  the  facts  and  issues  sought  to  be  established  are  capable 
of  being  distinctly  and  concisely  specified.  Other  v.  Smurthwaite,  L.  R 
5  Eq.  437,  V.  C.  W. 

912,  n.  2,  add:  See  Boyd  v.  Petrie,  W.  N.  (1869)  138,  M.  R. 

914,  n.  3,  add  :  If  it  appears  that  the  witness  is  kept  back  by  the  party,  the  latter 
will  be  ordered  to  produce  him.  CathoUc  Publishing  Company  v.  Wyman, 
1  N.  R.  512,  V.  C.  W. 

936,  n.  6,  add  :  The  defendant  is  equally  with  the  plaintiff  entitled  to  examine  a 
witness  de  bene  esse.  Williams  v.  Williams,  1  Dick.  92 ;  Grove  v.  Young,  3 
De  G.  &  S.  397. 

938,  n.  3,  in  Une  2,  after  "  317 "  :  Soffe  v.  Prince,  M.  R.,  26  March,  1860,  RoUs' 
Lib. 

940.  After  line  34  from  the  top  :  Evidence  taken  de  bene  esse  is  not  to  be  used  un- 
less and  until  it  becomes  necessary  that  it  shall  be  used;  there- 
fore, where  an  administration  suit  had  been  instituted  with  the  object 
of  taking  certain  evidence  de  bene  esse,  the  Court  refused  to  allow  the  evi- 
dence when  so  taken  to  be  used  in  an  administration  suit  which  had  been 
previously  instituted.  Hill  v.  Hibbit,  L.  R.  7  Eq.  421,  V.  C.  J.  It  seems 
doubtful  whether  evidence  taken  de  bene  esse  previously  to  the  amendment 
of  the  bill  by  the  addition  of  a  co-plaintifl  can  be  subsequently  used  in 
the  suit.     Peek  v.  Earl  Spencer,  18  W.  R.  558,  L.  J.  G. 

943,  n.  1,  add :  Re  Land  Credit  Society  of  Ireland,  15  W.  R.  703,  M.  R. 

945,  n.  1,  in  Une  5  after  "  51 "  :  Rendle  v.  Metropolitan  and  Provincial  Bank,  W.  N. 
(1867)  239  ;  15  W.  R.  1068,  V.  C.  S. ;  Lawton  v.  Price,  W.  N.  (1867)  266  ; 
16  W.  R.  73,  V.  C.  S.;  W.  N.  (1868)  110,  L.  JJ. ;  Re  Bank  of  Hindustan, 
CWna,  and  Japan,  Swan's  case,  W.  N.  (1870)  191 ;  19  W.  R.  1017,  V.   C.  S. 

945,  n.  5,  add :  Re  Nowgong  Tea  Company,  16  L.  T.,  N.  S.  47,  M.  R. 

974,  n.  4,  in  Une  19  after  "  574  "  :  Furnival  v.  Bogle,  4  Russ.  142. 

979,  n.  3,  add  :  The  cause  wiU  only  be  dismissed  as  against  the  defendant  who  set 
it  down  ;  in  order  that  it  may  be  dismissed  as  against  the  other  defend- 
ants, they  must  set  it  down  themselves.  Tatton  v.  London  and  Lancashire 
Eire  Insurance  Company,  L.  R.  8  Eq.  450,  V.  C.  J. 

983,  n.  5,  add :  Attorney-General  v.  Colney  Hatch  Asylum,  L.  R.  4  Ch.  Ap.  147, 
L.  C.  &  L.  J.  S. 

983,  n.  8,  add:  The  Court  has  no  power  to  delegate  to  an  expert  the  power  ot 
calling  witnesses  and  administering  an  oath.  Morris  v.  Llanelly  Railway  and 
Dock  Company,  W.  N.  (1868)  46,  L.  JJ. 

985,  n.  3,  in  Une  4,  after  "  V.  C.  W  "  :  Warrick  v.  Queen's  College,  Oxford,  L.  R. 
3  Ch.  Ap.  815,  L.  JJ. 

985,  n.  8,  add  :  Re  Bank  of  Hindustan,  China,  and  Japan,  16  L.  T.,  N.  S.  790,  V.  C. 
M. ;  Allin  v.  Archer,  W.  N.  (1870)  218,  V.  C.  B. 
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993,  n.  5,  in  line  7,  after  "  351" :  Bourton  v.  WilUams,  L.  R.  9  Eq.  297,  V.  C.  S. ; 
W.  N.  (1870)  197  ;  18  W.  R.  1089  ;  Fisher  on  Mortgages,  361-370. 

995,  n.  2,  in  line  8,  after  "  L.  JJ."  :  Female  Orphan  Asylum  v.  Waterlow,  W.  N. 
(1868)  231,  M.  R.  ;  Avery  v.  Griffin,  L.  R.  6  Eq.  606,  609,  V.  C.  G. ;  Scott 
V.  Rayment,  W.  N.  (1868)  251,  V.  C.  G. ;  L.  R.  7  Eq.  112,  116  ;  Robson  v. 
Whittingham,  L.  R.  1  Ch.  Ap.  442  ;  12  Jur.  N.  S.  40,  L.  JJ. ;  Cooke  v.  Forbes 
L.  R.  5Eq.  166,  V.  C.  W. ;  Brook  v.  Archer,  W.  N.  (1868)  5  ;  and  see  Jack- 
son V.  Duke  of  Newcastle,  3  De  G.,  J.  &  S.  275 ;  10  Jur.  N.   E.  688,  813. 

998, n.  7,  add:  Lechmere  v.  Clamp,  31  Beav.  578;  9  Jur.  N.  S.  482  :  and  see  Mar- 
shaUv.  Hills,  W.  N.  (1869)  35,  M.  R.  ;  London  Monetary  Advance  and 
Assurance  Company  v.  Brown,  16  W.  R.  782,  V.  C.  M. ;  Layard  v.  Maud, 
W.  N.  (1869)  58,  V.  CM. 

1004,  n.  8,  Une  3,  after  "  Seton,  1"  :  Sherwin  v.  Shakspear,  5  De  G.,  M.  &  G.  535 ; 
18  Jur.  843,  846. 

1013,  n.  4,  in  line  3,  after  "  321"  :  Tennant  v.  Trenchard,  L.  R.  4  Ch.  Ap.  537,  L.  C. 

1013,  n.  8,  add  :  See  Tennant  v.  Trenchard,  L.  R.  4  Ch.  Ap.  537,  L.  C. 

1013,  n.  10,  add  :  Tennant  v.  Trenchard,  L.  R.  4  Ch.  Ap.  537,  L.  C. 

1014,  n.  1,  add:  Re  London  and  County  General  Agency  Association   (Limited),  Ex 

parte  Pulbrook,  17  W.  R.  1075,  L.  J.  G. 

1017,  n.  3,  add  :'  And  see  Ex  parte  Dean  and  Chapter  of  St.  Paul's,  W.  N.  (1870)  93 ;  18 
W.  R.  724,  V.  C.  S. 

1020,  n.  5,  add  :  Chapman  v.  Brown,  W.  N.  (1867)  49  ;  15  W.  R.  474,  L.  JJ. 

1024.  After  Une  6,  from  the  top :  the  enrolment,  before  the  expiration  of  the  time 
for  moving  for  a  new  trial,  of  a  decree  or  order  founded  on  the  result  of  a 
trial  of  a  question  of  fact,  does  not  prevent  a  party  for  moving  for  a  new 
trial.    Fernie  v.  Young,  L.  R.  1  H.  L.  63  ;  12  Jur.  N.  S.  437. 

1028,  n.  9,  add  :  Pepper  v.  Pepper,  W.  N.  (1868)  104,  M.  R. ;  Re  Great  Eastern  Rail- 
way Company,  Ex  parte,  W.  N.  (1868)  104  ;  16  W.  R.  661,  M.  R.  ;  \7illiams  v. 
Carmarthen  and  Cardigan  Railway  Company,  W.  N.  (1869)  23;  17  W.  R. 
346,   V.  C.  S. ;  Andrews  v.  Bohannon,  W.  N.  (1869)  80,  M.  R. 

1030,  n.  4,  add  :  Re  Tiel,  Tiel  v.  Barlow,  Mills  v.  Barlow,  3  De  G.,  J.  &  S.  426 ; 
Williams  v.  Carmarthen  and  Cardigan  Railway  Company,  W.  N.  (1869),  26; 
17  W.  R.  346,  V.  C.  S. 

1030,  n.  5,  add:  Pepper  v.  Pepper,  W.  N.  (1868)  104,  M.  R. ;  Re  Great  Eastern 

Railway  Co.,  Ex  parte  Straight,  W.  R.  (1868)  104;   16  W.  R.  661,  M.  R. 

1031,  n.  3,  in  line  1,  at  beginning :  Attorney-General  v.   Greenliill,  34  Beav.  174 ; 

Fox  V.  Charlton,  6  N.  R.  352,  V.  C.  K. 
1035,  n.  2,  add  :  11  Jur.  N.  S.  384  ;  Re  Cowbridge  Railway  Company,  L.  R!  5  Eq.  413, 

V.  C.  W. ;  Guest?;.  Cowbridge  Railway  Company,  L.  R.  6  Eq.  619,  V.   C. 

G. ;  Re  Bailey,  W.  N.  (1869)  43 ;  17  W.  R.  393,  V.  C.  M. ;  Mildred  v.  Austin, 

L.  R.  8  Eq.  220,  M.  R. 
1038,  n.  3,  add :  For  order  charging  shares  in  public  company,  see  Re  Connell,  25  L. 

J.  Ch.  649,  V.  C.  S. ;  Re  Imperial  Mercantile  Credit  Association,  W.  N. 

(1868)  80,  V.  C.  W. 
1044,  n.  1,  add  :  The  word  "  forthwith  "  is  a  sufficient  expression  of  time  to  authorize 

the  issue  of  an  attachment.     Thomas  v.  Nokes,  L.  R.  6  Eq.  521,  M.  R. 

1053,  n.  4,  add  :  Knight  v.  Bulkley,  4  Jur.  N.  S.  527;  5  Jur.  N.  S.  817,  V.  C.  S. ; 

Dent  V.  Dent,  L.  R.  1  P.  &  M.  866. 

1054,  n.  7,  add  :  Or  by  summons.     Turner  v.CUfford,  W.  N.  (1870)  199,  V.  C.  S. ;  but 

where  the  disobedient  person  cannot  be  served,  the  motion  may  be  made 

ex  parte :  Re  Rush,  18  W .  R.  417,  M.  R. 
1057,  n.  3,  add :  Re  Rush,  W.  N.  (1870)  188,  M.  R. 
986,  n.  2,  add :  See  Stockbridge  Iron  Co.  v.  Hudson  Iron  Co.,  102  Mass.  45. 
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1071,  n.  1,  add:  Tatton  v.  Lancashire  Fire  Ins.  Co.,  W.  N.(1868)  50,  V.  C.  W. ;  Inchbald 

V.  Robinson,  L.  R.  4  Cli.  Ap.  388,  L.  JJ. ;  Roskell  v.  Wliitworth,  L.  R. 
5  Cli.  Ap.  459.  For  summary  of  former  practice,  see  Feruie  v.  Young,  L. 
R.  1  H.  L.  78  ;  12  Jur.  N.  S.  441,  per  Lord  Westbury. 

1072,  n.  1,  in  line  4,  after  "  V.  C.  W  "  :  Ward  v.  Higgs,  4  N.  R.  459,  V.  C.  W.  :  Jenkins 

V.  Bushby,  16  W.  R.  189,  V.  C.  M.  ;  Metropolitan  Board  of  Works  v.  Sant,  L. 
R.  7  Eq.  197,  V.  C.  M. 

1076,  n.  10,  line  61  from  top,  after  "  367,  369  "  :  Stockbridge  Iron  Co.  v.  Hudson  Iron 
Co.,  102  Mass.  45 ;  n.  1,  line  17  from  top,  after  "  see  note  above  " :  Stock- 
bridge  Iron  Co.  V.  Hudson  Iron  Co.,  102  Mass.  45. 

1076,  n.  10,  in  line  8  from  the  end,  after  "  55  " :  Dauphy  v.  Kleinsmith,  11  Wall. 
(U.  S.)  610,  615. 

1096,  n.  1.  add:  By  30  &  31  Vic.  c.  35,  §  8,  any  juror  having  conscientious  objec- 

tions t6  being  sworn  may  be  affirmed. 

1097,  n.  7,  add :  If  a  witness  does  not  appear,   he  may  be  called  upon  his  subpoena. 

See  Chitty's  Arch.  357.  A  witness  served  witli  a  subpana  clucea  tecum  may, 
without  being  first  sworn,  be  asked  what  documents  he  has,  and  be  re- 
quired to  produce  them,  or,  if  he  declines  to  produce  them,  be  asked  why 
he  declines,  or  other  like  questions,  confined  to  the  mere  purpose  of  pro- 
duction. Chitty's  Arch.  355;  Griffith  v.  Ricketts,  7  Hare,  299,  301;  14  Jur. 
325 ;  Lee  v.  Angas,  L.  R.  2  Eq.  59,  V.  C.  W. 

1107,  n.  6,  add  :  See  Commonwealth  v.  Roby,  12  Pick.  496 ;  Under  the  Juries  Act, 
1870  (33  &  34  Vic.  c.  77)  §  23,  the  jury  may,  at  the  discretion  of  the  Judge, 
be  allowed,  at  any  time  before  giving  their  verdict,  the  use  of  a  fire  when 
out  of  Court,  and  reasonable  refreshment;  such  refreshment  to  be  procured 
at  their  own  expense. 

1120,  n.  5,  add  :  Penn  v.  Bibby,  L.  R.  2  Ch.  Ap.  127,  L.  C.  On  an  apphcation  for 
a  new  trial,  the  Court  of  Appeal  in  Chancery  has  not  power  to  reverse 
the  finding  of  the  Vice-Chancellor  on  an  issue  of  fact ;  but  where  the  issue 
raises  mixed  questions  of  fact  and  law,  if  the  decision  of  one  of  the 
questions  is  sufiicient  to  dispose  of  the  case,  the  Court  of  Appeal  may 
give  a  final  judgment  on  it  without  ordering  a  new  trial.  Simpson  v,  Holli- 
day,  L.  R.  1  H.  L.  315. 

1126,  n.  8,  add  :  Henman  v.  Lester,  12  C.  B.,  N.  S.  776,  789 ;  9  Jur.  N.  S.  601. 

1127,  n.  7,  in  line   3,  after   "  Q.  B."  :  Penn  v.  Bibby,  L.  R.  2  Ch.  Ap.  127,   L.   C. ; 

Shedden  v.  Patrick,  L.  R.  1  H.  L.  Sc.  &  D.  470,  542. 

1136,  n.  1,  add  :  The  application  cannot,  it  seems,  be  made  to  the  successor  of  the 
Judge  who  directed  the  trial ;  Dobson  v.  Bowness,  W.N.  (1869)  28,  V.  C.  J. 

1139,  n.  7,  add :  Bovill  v.  Goodier,  W.  N.  (1867)  96,  M.  R. 

1146,  n.  5,  add  :  And  it  seems  it  should  not  be  set  down  for  hearing  on  the  same  day 
as  the  trial  of  the  questions  of  fact.  Fernie  v.  Young,  L.  R.  1  H.  L.  63  ;  12 
Jur.  N.  S.  437. 

1148,  n.  1,  add  :  The  Court  had  not  power  to  give  a  decision  contrary  to  the  ver- 
dict, when,  leave  being  given  to  bring  an  action,  the  Court  withheld  relief  un- 
til the  legal  right  was  established.     McRea   u.  Holdsworth,  18  W.  R.  489. 

1163,  n.  2,  in  line  8,  after  "40,  n.  (a)"  :  Rickards  v.  Rickards,  W.  N.  (1867),  30; 
15  W.  R.  380,  V.  C.  W. ;  Rogers  v.  Jones,  W.  N.  (1867)  132,  V.  C.  M. ; 
Smith  V.  Birch,  18  L.  T.,  N.  S.  174,  V.  C.  S.  Where  the  plaintifi"'s  title  is 
unsuccessfully  contested  by  a  defendant,  the  latter  will  be  ordered  to  pay  the 
costs  occasioned  by  that  contest,  but  the  remaining  costs  must  be  borne  by 
the  parties  themselves.     Wilkinson  v.  Castle,  16  W.  R.  601,  V.  C.  S. 

1220,  n.  9,  add  :  But  if  the  plaintifl^  is  unwilling  to  rescind,  he  may  obtain  a  declar- 
ation that  he  has  a  lien  on  the  property  for  his  unpaid  purchase-money  and 
costs,  and  an  order  for  the  sale  of  the  property  for  the  purpose  of  paying 
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them.    "Walker  v.  "Ware,  &c.,  Railway  Co.,  35  Beav.  52;  L.  R.  1  Eq.  195; 

Bishop  of  Winchester  v.  Mid-Hants  Railway  Co.,  L.  R.  5  Eq.  17,  V.  C.  S. ; 

"Wing  V.  The  Tottenham  &  Hampstead  Junction  Railway  Co.,  L.  R.  3  Ch. 

Ap.  740,  L.  JJ.     See,  for  the  stage  of  the  suit  at  which  the  declaration  of 

lien  may  be  made,  Attorney-General  v.  Sittingbourne,  &c.,  Railway  Co.,  35 

Beav.  268 ;  L.  R.  1  Eq.  636 ;  Munns  v.  Isle  of  "Wight  Railway  Co.,  L.  R. 

5  Eq.  653,  V.  C.  J. 
1285,  n.  7,  add  :  The  former  practice  of  opening  biddings  on  an  offer  of  a  larger  price 

has  been  discontinued  in  England.     30  &  31  "Vic.  c.  48,  §  7. 
1342,  n.  4,  in  line  6,  after  "  17  Beav.  522" :  Talbot  v.  Marsiifield,  L.  R.  4  Eq.  661, 

V.  C.  M. ;  3  Ch.  Ap.  622,  L.  JJ. ;  SUliboume  v.  Newport,  1  K.  &  J.  602; 

1  Jur.  N.  S.  608. 

1362,  n.  1,  add :  As  to  exercise  of  power  of  advancement  after  institution  of  suit,  see 
Talbot  V.  Marshfield,  L.  R.  4  Eq.  661,  V.  C.  M. ;  L.  R.  -3  Ch.  Ap.  622, 
L.  JJ. 

1369,  n.  1,  add:  Frey  v.  Erey,  2  C.  E.  Green  (N.  J.),  71;  Barney  v.  Saunders,  16 
How.  (U.  S.)  542. 

1378,  n.  7,  add :  Harris  v.  Billiard,  20  L.  T.,  N.  S.  216,  V.  C.  M. 

1379,  n.  3,  add  :  "Where  a  plaintiff  succeeded  in  the  suit,  but  was  ordered  to  pay  the 

costs  of  it  up  to  a  certain  day,  which  was  after  an  injunction  obtained  in  the 
suit  had  been  dissolved,  it  was  held  that  the  usual  rules  did  not  apply,  and 
that  he  must  pay  the  costs  of  the  motions  to  obtain  and  dissolve  the  injunc- 
tion. "Webster  v.  Manby,  L.  R.  4  Ch.  Ap.  372,  L.  JJ.  Motion  standing 
over  until  the  hearing :  Mounsey  v.  Earl  of  Lonsdale,  L.  R.  10  Eq.  557, 
V.  C.  M. 

1380,  n.  3,  add :  See  Stempson  v.  Jepson,  18  "W.  R.  962,  M.  R. 

1381,  n.  4,  in  line  9,  after  "L.  JJ."  :  L.  R.  2  Ch.  Ap.  77,  92,  L.  JJ. ;  Patch  v.  "Ward, 

L.  R.  3  Ch.  Ap.  203,  L.  JJ.;  Hilton  v.  "Woods,  L.  R.  4  Eq.  432,  V.  C.  M. 
1385,  n.  4,  in  line  3  after  "  71 "  :  Pearce  v.  Morris,  L.  R.  5  Ch.  Ap.  227,  231-233,  L.  C. 
1394,  n.  4,  add :  Blest  v.  Brown,  4  De  G.,  F.  &  J.  367,  377 ;  Booth  v.  Booth,  1  Beav. 

130  ;  Farrow  v.  Rees,  4  Beav.  18,  24. 

1397,  n.  3,  line  15,  after  "  V.  C.  S." :  Jeffryes  v.  Agra  &  Masterman's  Bank,  L.  R. 

2  Eq.  674,  V.  C.  "W. ;  Hihon  v.  "Woods,  L.  R.  4  Eq.  432,  V.  C.  M. ;  Vickers 
V.  Vickers,  L.  R.  4  Eq.  529,  537,  V.  C.  "W. ;  Lyon  v.  Home,  L.  R.  6  Eq.  655, 
V.  C.  G;  Turquand  v.  Marshall,  L.  R.  4  Ch.  Ap.  376,  387,  L.  C. ;  Pike  v. 
Nicholas,  L.  R.  5  Ch.  Ap.  251,  267,  269,  L.  C.  &  L.  J.  G. 

1398,  n.  5,  add :  "Where  the  successful  party  had  claimed  too  much,  and  had  refused 

to  accede  to  an  inexpensive  mode  of  settling  the  questions  in  issue,  he  was 
refused  his  costs :  Lawes  v.  Gibson,  L.  R.  1  Eq.  135,  138;  11  Jur.  N.  S.  873, 
V.  C.  S. ;  but  where,  though  he  claimed  too  much,  his  demand  was  resisted 
in  toto,  he  was  given  liis  cost  up  to  the  hearing :  Jeffryes  v.  Agra  &  Master- 
man's  Bank,  L.  R.  2  Eq.  674,  V.  C.  "W.  And  see  Cory  v.  Thames  Iron 
Works  Co.,  16  W.  R.  475,  V.  C.  W. 

1405,  n.  4,  add  :  Garth  v.  Townsend,  L.  R.  7  Eq.  220, 223,  V.  C.  J. ;  Cooper  v.  Pitcher, 
4  Hare,  485. 

1407,  n.  7,  add :  A  party  may,  although  he  is  successful  in  the  suit,  be  ordered  to  pay 
all  the  costs  of  and  occasioned  by  unfoimded  and  unsupported  allegations  in 
his  pleadings.  Blest  v.  Brown,  4  De  G.,  F.  &  J.  367,  378 ;  8  Jur.  N.  S.  602, 
604. 

1411,  n.  5,  add  :  See,  as  to  costs  of  trustee  of  separate  estate  of  a  married  woman  in 
suit  to  estabhsh  a  claim  against  it,  Chubb  v.  Stretch,  L.  R.  9  Eq.  555,  562, 
V.  C.  M. ;  Picard  v.  Hine,  L.  R.  5  Ch.  Ap.  274,  276,  L.  C.  &  L.  J.  G. 

1417,  n.  1,  add :  So  trustees  who  have  been  guilty  of  vexatious  conduct.  Hayhow  v. 
George,  W.  N.  (1869)  191,  V.  C  M.;  Southwill  v.  Martin,  W.  N.  (1869) 
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191,  V.  C.  M. ;  Griffin  v.  Brady,  18  W.  E.  130,  V,  C.  J. ;  Talbot  v.  Marsh- 
field,  L.  R.  4  Eq.  661,  V.  C.  M. ;  L.  R.  3  Cli.  Ap.  622,  L.  JJ. ;  Underwood  v. 
Trower,  W.  N.  (1867)  83,  M.  R. ;  Brittlebank  v.  Goodwin,  L.  R.  5  Eq.  545, 
V.  C.  G.;  Campbell  v.  Bainbridge,  W.  N.  (1868)  205,  V.  C.  S. ;  Payne  v. 
Parker,  17  W.  R.  640,  V.  C.  J.  So  executors,  where  they  have  permitted 
great  and  unwarrantable  delay  in  the  final  settlement  of  their  account. 
Egerton  v.  Egerton,  2  C.  E.  Green  (N.  J.),  419,  424,  425. 

1417,  n.  3,  add  :  Where  interest  is  given  against  a  trustee,  as  a  remedy  for  a  breach  of 
trust,  costs  follow  as  of  course :  Frey  v.  Frey,  2  C.  E.  Green  (N.  J.),  71,  75 ; 
Warbass  v.  Armstrong,  2  Stockt.  (N.  J.)  266,  see  Lewin,  Trusts,  (5th  Eng. 
ed.)  740. 

1427,  n.  3,  add :  Garth  v.  Townsend,  L.  R.  7  Eq.  220,  223,  V.  C.  J. ;  Thacker  v.  Key, 
L.  R.  8  Eq.  408,  V.  C.  J. 

1427,  n.  6,  in  line  14,  after  "  V.  C  S."  :  Wilkinson  v.  Lindgren,  L.  R.  5  Ch.  Ap.  570, 
572,  L.  C. 

1430,  n.  7,  add  :  When  costs  thrown  upon  descended  real  estate  :  Row  v.  Row,  L.  R. 
7  Eq.  414,  V.  C.  J. 

1432,  n.  1,  add :  Costs  of  legatee's  suit,  where  residue  paid  to  residuary  legatee  : 
Spencer  v.  Ward,  L.  R.  9  Eq.  507,  V.  C.  S. 

1432,  n.  2,  add :  See  Perceval  v.  Perceval,  L.  R.  9  Eq.  386,  394,  V.  C.  J. 

1433,  n.  5,  add :  Mortgagee's  costs,  in  suits  to  execute  trusts  of  siu-plus  proceeds  ot 

mortgaged  estate :   Habergham  v.  Ridehalgh,  L.  R.  9  Eq.  395,  401,  V.  C.  J. 
1437,  n.  7,  add :  See  Henderson  v.  Dodds,  L.  R.  2  Eq.  532,  V.  C.  K. 
1458,  n.  6,  add :  As  to  costs  of  biU  for  a  receiver,  pendente  lite :   Barton  v.  Rock,  22 

Beav.  376  ;  Grimston  v.  Timms,  W.  N.  (1870)  116 ;  18  W.  E.  747,  V.  C.  M. ; 

W.  N.  (1870)  135;  18  W.  R.  781,  L.  J.  G. 
1463,  n.  1,  add :  Stockbridge  Iron  Co.  v.  Hudson  Iron  Co.,  102  Mass.  45. 

1470,  n.  1,  in  hue  14,  after  "  V.  C.  K." :  Burdick  v.  Garrick,  L.  R.  5  Ch.  Ap.  453, 

L.  J.  G. ;  Atherton  v.  British  Nation  Assurance  Co.,  L.  R.  5  Ch.  Ap.  720, 
L.  JJ. 

1471,  n.  2,  add :  These  costs  seem  to  be  in  the  discretion  of  the  Court,  and  should 

ordinarily  abide  the  result  of  the  appeal.     Burdick  v.  Garrick,  L.  R.  5  Ch. 

Ap.  453,  L.  J.  G. ;  Walford  v.  Wahbrd,  L.  R.  3  Ch.  Ap.  812,  813 ;  5  Ch.  Ap. 

455,  n.  (4),  L.  J.  James. 
1477,  n.  5,  add :  As  to  appeals  by  married  women ;  must  be  by  next  fi-iend.     See  EUiot 

V.  Ince,  7  De  G.,  M.  &  G.  475 ;    3  Jur.  N.  S.  597 ;   Picard  v.  Hine,  L.  R. 

5  Ch.  Ap.  274,  L.  C.  &  L.  J.  G. 
1483,  n.  1,  add:  But  see  Philhps  v.  PhiUips,  4  De  G.,  F.  &  J.  208,  220;  8  Jur.  N.  S. 

145,  L.  C. 
1485,  n.  5,  add :  Pardo  v.  Bmgham,  L.  R.  4  Ch.  Ap.  735,  L.  C. 

1489,  n.  7,  add :  Upon  an  appeal  the  Court  may  deal  with  the  whole  case.     Kent  v. 

Freehold  Land  and  Brickmaking  Co.,  L.  R.  3  Ch.  Ap.  493,  495,  L.  C. 

1490,  n.  1,  add :  See  Walker  v.  Armstrong,  8  De  G.,  M.  &  G.  531,  534 ;  2  Jur.  N.  S. 

959,  960 ;  Darnley  v.  London,  Chatham,  and  Dover  Railway  Co.,  1  De  G.,  J. 

&S.  204;  9  Jur.  N.  S.  452. 
1490,  n.  4,  in  line  4,  after  "L.  C." :  4De.G.,  F.  &  J.  191,  198,  199;  Re  Peruvian 

Railways  Co.  v.  Thames  and  Sfersey  Marine  Ins.  Co.,  L.  R.  2  Ch.  Ap.  617, 

626,  627,  L.  JJ. 
1490,  n.  9,  add  :  Phillips  v.  Hudson,  L.  R.  2  Ch.  Ap.  243,  L.  C.     Wliere  an  appeal  is 

partially  successful,  no  costs  of  the  appeal  are  usually  given ;  PhiUips  v. 

Hudson,  supra ;  and  in  such  a  case  the  court  refused  to  give  the  costs  to  the 

appellant,  merely  because  it  was  a  representative  case,  the  decision  in  which 

would  govern  many  others.    Hood  v.  North  Eastern  Railway  Co.,  L.  R.  5  Ch. 

Ap.  525,  529,  L.  C.  &  L.  J.  G. 
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1491,  n.  3,  add  :  So  where  the  cases  are  conflicting ;  Eno  v.  Tatam,  9  Jur.  N.  S.  481, 

482,  L.  JJ. 
1552,  n.  6,  add  :•  In  a  cross-cause-  against  a  foreign  government,  an  order  was  made  to 

stay  proceedings  in  the  first  suit  until  the  answer  was  put  in.     Prioleau  v. 

United  States,  L.  E.  2  Eq.  659 ;  S.  C.  nom.  United  States  of  America  v.  Prio- 
leau, 12  Jur.  N.  S.  724,  V.  C.  W. 
1554,  n.  4,  add  :  As  to  right  of  defendant  to  move  to  dismiss,  pending  plaintiff's 

answer  to  the  interrogatories,  see  Jackson  v.  Ivimey,  L.  R.  1  Eq.  693,  V.  C. 

W. ;  See  Brancker  v.  Carne,  L.  R.  2  Eq.  610;  12  Jur.  N.  S.  1015,  M.  R. 
1620,  n.  1,  line  11,  after  "  293  " :  Steele  v.  North  Metropolitan  Railway  Co.,  L.  R.  2 

Ch.  Ap.  237,  L.  C. ;  Ex  parte  Hartridge  &  Allender,  L.  R.  5  Ch.  Ap.  671. 
1620,  n.  3,  add :  Attorney-General  v.  West  Hartlepool  Improvement  Commissioners, 

L.  R.  10  Eq.  152. 
1620,  n.  4,  add :  As  to  the  jurisdiction  of  the  court  to  restrain  acts  of  a  criminal  or 

illegal  nature,  see  Gee  v.  Pritchard,  2  Swanst.  413  ;  Emperor  of  Austria  v. 

Day,  3  De  G.,  F.  &  J.  217,  239,  240,  247,  253;  Springhead  Spinning  Co.  v. 

Riley,  L.  R.  6  Eq.  551  ;  Dixon  v.  Holden,  L.  R.  7  Eq.  488. 

1623,  n.  3,  add :  An  injunction  may  be  granted  to  restrain  an  action  by  a  defendant 

against  a  co-defendant.  Kingham  v.  Maisey,  2  Sim.  41 ;  Laing  v.  Zeden,  14 
W.  R.  454,  V.  C.  W. 

1624,  n.  2,  in  line  2,  for  "  allow  "  read  "  stay." 

1626,  n.  1,  add  :  As  to  restraining  proceedings  in  the  Court  of  Divorce  :  Hunt  v.  Hunt, 
4  De  G.,  F.  &  J.  221;  Kitchin  v.  Kitchin,  19  L.  T.,  N.  S.  674;  WiUiams  v. 
Baily,  L.  R.  2  Eq.  731,  734;  Brown  v.  Brown,  L.  R.  7  Eq.  185;  Kerr  on 
Inj.  151. 

1626,  n.  7,  add :  9  H.  L.  Cas.  440  ;  Baillie  v.  Baillie,  L.  R.  5  Eq.  175. 

1628,  n.  2,  add :  See  BaiUie  v.  Baillie,  L.  R.  5  Eq.  175. 

1630,  n.  2,  add  :  Birch  Wolfe  v.  Birch,  L.  R.  9  Eq.  683. 

1630,  n.  5,  add  :  And  see  Bailey  v.  Hobson,  L.  R.  5  Ch.  Ap.  180. 

1631,  n.  3,  in  line  8,  after  "  73 : "  London  and  North  Western  Railway  Co.  v.  Lan- 

cashire and  Yorkshire  Railway  Co.,  L.  R.  4  Eq.  174  ;  Kerr  on  Inj.  295-329 ; 
Turner  v.  Highway  Board  of  Ringwood,  L.  R.  9  Eq.  418. 
1682,  n.  3,  add :  And  where  one  railway  company  put  an  obstruction  partly  on  the 
land  of  another  railway  company,  and  partly  on  a  public  footpath,  so  as  to 
block  up  the  access  to  the  other  company's  station,  it  was  held  to  be  a  case 
of  trespass  causing  irreparable  injury ;  and  an  injunction  was  granted.  Lon- 
don and  North  Western  Railway  Co.  v.  Lancashire  and  Yorkshire  Railway 
Co.,  L.  R.  4  Eq.  174. 

1634,  n.  8,  add :  Birch  Wolfe  v.  Birch,  L.  R.  9.  Eq.  683. 

1635,  n.  1,  after  Hne  115.     See  Broadbent  v.  Imperial  Gas  Co.,  7  De  G.,  M.  &  G.  436 ; 

S.  C.  nom.  Imperial  Gas  Co.  v.  Broadbent,  7  H.  L.  Cas.  600.  As  to  storing 
inflammable  materials  :  Hepburn  v.  Lordan,  2  H.  &  M.  345 ;  11  Jur.  N.  S. 
132;  2  H.  &  M.  353  ;  11  Jur.  N.  S.  254  :  Fete,  drawing  together  crowds  of  idle 
and  improper  persons :  Walker  v.  Brewster,  L.  R.  5  Eq.  25 ;  Bostock  v. 
North  Staffordshire  Railway  Co.,  5  De  G.  &  S.  584 ;  3  Sm.  &  G.  283  :  Cu-cus, 
causing  an  intolerable  amount  of  noise  :  Inchbald  v.  Robinson,  L.  R.  4  Ch. 
Ap.  488  :  Bell  ringing  :   Soltau  v.  Pe  Held,  2  Sim.  N.  S.  133. 

1635,  n.  1.  add  :  Carlisle  v.  Cooper,  6  C.  E.  Green  (N.  J.),  576.     As  to  the  jurisdiction 

of  Courts  of  Equity  over  nuisances,  the  origin,  extent,  and  grounds  of  it, 
see  Carlisle  v.  Cooper,  supra.  A  work  which  is  authorized  by  law  cannot  be 
a  nuisance.  Hinchman  v.  Paterson  Horse  Railroad  Co.,  2  C.  E.  Green  (N.  J.), 
75. 

1636,  n.   3,   add:    Kerr   on    Inj.  .333-350;    Attorney-General  v.  Ely,  Haddenhara 

and  Sutton  Railway  Co.,  L.  R.  6  Eq.  106;  L.  R.  4  Ch.  Ap.  194;  Attorney- 


ADDENDA.  XXI 

General  v.  Leeds  Corp.,  L.  R.  5  Ch.  Ap.  583.  As  to  appointment  of  experts 
in  case  of  nuisance,  see  Attorney-General  v.  Colney  Hatch  Lunatic  Asylum, 
L.  R.  4  Cli.  Ap.  14G. 

1636,  n.  5,  at  end  of  line  13 :  Attorney-General  v.  Richmond,  L.  R.  2  Eq.  306 ;  Cook 

V.  Mayor  of  Bath,  L.  R.  6  Eq.  177  ;  Attorney-General  v.  Colney  Hatch 
Lunatic  Asylum,  L.  R.  4  Ch.  Ap.  146 ;  Attorney-General  v.  Cambridge 
Consumers  Gas  Co.,  L.  R.  6  Eq.  282 ;  L.  R.  4  Ch.  Ap.  71 ;  Attorney-Gen- 
eral V.  Lonsdale,  L.  R.  7  Eq.  377 ;  Attorney-General  v.  Sheiiield  Gas  Con- 
sumers Co.,  3  De  G.,  M.  &  G.  304. 

1637,  n.  1,  add:  See  Stockport  District  Waterworks  Co.  v.  Manchester,  9  Jur.  N.  S. 

266,  L.  C. 

1637,  n.   2,   add :    Kerr    on    Inj.    330-399.      An    inspection    may  be    ordered    in 

cases  of  nuisance,  thougli  not  prayed  for.  Barlow  v.  Bailey,  18  W.  R. 
783.  As  to  issues  in  such  cases,  see  Roskell  ?-.  Whitworth,  L.  R.  5  Ch. 
Ap.  459. 

1638,  n.  1,  add  :  See  Cook  v.  Forbes,  L.  R.  5  Eq.  166 ;  Jackson  v.  Duke  of  Newcastle, 

3  De  G.,  J.  &  S.  275. 
1638,  n.  2,  at  the. end  of  line  47:  Dunball  v.  "Walters,  35  Beav.  565;  Lanfranchi  v. 
Mackenzie,  L.  R.  4  Eq.  421 ;  Potts  v.  Smith,  L.  R.  6  Eq.  311 ;  SparUng  v. 
Clarson,  17  W.  R.  518,  V.  C.  J. ;  Staight  v.  Burn,  L.  R.  6  Ch.  Ap.  163  ; 
Dyers'  Co.  v.  King,  L.  R.  9  Eq.  438  ;  Kelk  v.  Pearson,  19  W.  R.  269,  V.  C. 
B. ;  Jackson  v.  Duke  of  Newcastle,  3  De  G.,  J.  &  S.  275.  As  to  assessment 
of  damages  in  these  cases,  see  Lyon  v.  Dillimore,  14  W.  R.  511,  V.  C.  K. ; 
Jackson  v.  Duke  of  Newcastle,  3  De  G.,  J.  &  S.  275  ;  and  as  to  awarding  dam- 
ages in  lieu  of  mandatory  injunction,  see  Isenberg  v.  The  East  India  House 
Estate  Co.,  3  De  G.,  J.  &  S.  263;  Senior  v.  Pawson,  L.  R.  3  Eq.  330; 
Viscountess  Gort  v.  Clark,  16  W.  R.  569,  L.  JJ.  Where  a  mandatory  injunc- 
tion has  been  refused,  tlie  suit  cannot  be  sustained  for  the  purpose  of  recov- 
ering damages.  Calcraft  v.  Thompson,  35  Beav.  559  ;  15  W.  R.  387,  L.  C. 
As  to  effect  of  increase  of  ancient  lights,  see  Tapling  v.  Jones,  11  H.  L.  Cas. 
290;  Candy  v.  Arthur,  W.  N.  (1867)  247;  Heath  w.  Bucknall,  L.  R.  8  Eq. 
1  M.  R.  As  to  pollution  of  wells,  see  Womersley  v.  Church,  17  L.  T.,  N.  S. 
190. 

1638,  n.  3,  in  line  28,  after  "  note"  :    Baxendale  v.  McMurray,  L.  R.  2  Ch.  Ap.  790; 

Attorney-General  v.  Leeds  Corp.,  L  R.  5  Ch.  Ap.  583.  The  injury  must 
be  substantial.  Attorney-General  v.  Gee,  L.  R.  10  Eq.  131 ;  Lillywhite  v. 
Trimmer,  15  W.  R.  763  ;  Attorney-General  v.  Steward,  6  C.  E.  Green 
(N.  J.),  340,  341 ;  S.  C.  5  C.  E.  Green  (N.  J.),  415.  So,  if  the  stream  is  already 
polluted,  additional  pollution  may  be  restrained.  Attorney-General  v. 
Steward,  5  C.  E.  Green  (N.  J.),  415;  S.  P.  Crossley  v.  Lightowler,  L.  R.  3 
Eq.  279. 

1639,  n.  2,  add  :  Lord  Norbury  v.  Kitchin,  W.  N.  (1866)  366,  V.  C.  W. ;  Elmhirst  v. 

Spencer,  2  M'N.  &  G.  45 ;  EUwell  v.  Crowther,  8  Jur.  N.  S.  1004 ;  Bickett 
V.  Morris,  L.  R.,  1  II.  L.  C.  Sc.  &  Div.  47. 
1639,  n.  3,  add  :  In  regard  to  restraining  use  of  right  of  way,  see  Ardley  v.  Guardians 
of  St.  Pancras,  W.  N.  (1870)  203,  M.  R. 

1639,  n.  4,  add:  Carhsle  v.  Cooper,  6  C.  E.  Green  (N.  J.),  579,  580. 

1640,  n.  4,  add :  Roskell  v.  Whitworth,  L.  R.  5  Ch.  Ap.  459. 

1641,  n.  2,  in  line  3  after  "  sup. "  :  White  v.  Cohen,  1  Drew.  312. 

1G41,  n.  3,  in  Une  6,  after  "  M.  R."  :  See  Isenberg  v.  East  India  House  Estate  Co.,  3 
De  G.,  J.  &  S.  263 ;  Calcraft  v.  Thompson,  35  Beav.  559 ;  Beadel  v.  Perry, 
17  W.  R.  185,  V.  C.  S. ;  Sparling  v.  Clarson,  17  W.  R.  518,  V.  C.  J. 

1642,  n.  4,  add  :  Davenport  v.  Jepson,  4  De  G.,  F.  &  J.  440  ;  Fernie  v.  Young,  L.  R. 

1  H.  L.  78 ;  Hill  v.  Evans,  4  De  G.,  F.  &  J.  288,  289. 
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1642,  n.  8,  in  line  27,  after  "  82  "  :  L.  R.  3  Ch.  Ap.  429 ;  Elmslie  v.  Boursier,  L.  R. 
9  Eq.  217  ;  Betts  v.  GaUais,  L.  R.  10  Eq.  392  ;  Betts  u.  Wilmott,  18  W.  R.  946. 

1642,  n.  8,  in  lice  40,  after  "912"  :  For  principles  on  which  damages  will  be  esti- 

mated in  patent  cases,  see  Penn  v.  Jack,  L.  R.  5  Eq.  81.  For  circumstances 
under  which  an  inquiry  as  to  damages  will  be  directed  as  well  as  an  injimc- 
tion,  see  Penn  v.  Bibby,  L.  R.  3  Eq.  808 ;  Betts  v.  Neilson,  L.  R.  3  Ch.  Ap. 
429  ;  Penn  v.  Jack,  L.  R.  5  Eq.  81.  As  to  the  form  of  the  issues,  see  Spen- 
cer V.  Jack,  3  De  G.,  J.  &  S.  346.  See  also  Needham  v.  Oxley,  1  H.  &  M. 
248  ;  Renard  v.  Levinstein,  13  W.  R.  229;  BoTill  v.  Goodier,  3.5  Beav.  264; 
L.  R.  1  Eq.  35;  Morgan  v.  Fuller,  L.  R.  2  Eq.  297  ;  Grover  &  Baker  Sewing 
Machine  Co.  v.  Wilson,  W.  N.  (1870)  78,  V.  C.  J. ;  Amory  v.  Brown,  L.  R. 
8  Eq.  663.  As  to  assignment  of  patents,  and  rights  of  the  assignee,  see  Has- 
sall  V.  Wright,  L.  R.  10  Eq.  509.  As  to  the  remedy  of  owner  of  patent 
against  both  the  manufacturer  and  user  of  the  patented  article  infringed,  see 
Penn  v.  Bibby,  L.  R.  3  Eq.  308. 

1643,  n.  1,  add  :  Kerr  on  Inj.  439-472;  Routledge  v.  Low,  L.  R.  3  H.  L.  100  ;  Low  v. 

AVard,  L.  R.  6  Eq.  415;  M'Crea  v.  Holdsworth,  5  B.  &  S.  495;  Affd.  nom. 
Holdsworth  v.  M'Crea,  L.  R.  2  H.  L.  380 ;  Gambart  v.  Ball,  14  C.  B.,  N.  S. 
306  ;  Wood  v.  Boosey,  L.  R.  2  Q.  B.  340  ;  3  Q.  B.  223,  Ex.  Ch. ;  Wood  v. 
Wood,  L.  R.  10  Eq.  193 ;  Mathieson  v.  Harrod,  L.  R.  7  Eq.  270  ;  Taylor  v. 
Pillow,  L.  R.  7  Eq.  418  ;  Ex  parte  Beal,  L.  R.  3  Q.  B.  387 ;  Grave's  case, 
L.  R.  4  Q.  B.  715.  As  to  newspaper  copyright,  see  Cox  v.  Land  &  Water 
Co.,  L.  R.  9  Eq.  324.  For  principles  for  estimating  damages,  see  Pike  v. 
Nicholas,  L.  R.  5  Ch.  Ap.  260,  n.  (1). 

1645,  n.  6,  add  :  Kelly  v.  Button,  L.  R.  3  Ch.  Ap.  703. 

1646,  n.  2,  in  line  7,  after  "422"  :  Scott  v.  Stanford,  L.  R.  3  Eq.  718. 

1646,  n.  4,  add :  Low  v.  Ward,  L.  R.  6  Eq.  415 ;  Morris  v.  Ashbee,  L.  R.  7  Eq.  34. 

1647,  n.  7,  line  1,  after  "  7  "  :  See  Hopkinson  v.  Lord  Burghley,  L.  R.  2  Ch.  Ap.  447. 

1649,  n.  1,  add :  Liebig's  Extract  of  Meat  Co.  v.  Hanbury,  17  L.  T.,  N.  S.  298. 

1649,  n.  3,  line  42,  after  "  345"  :  Lee  v.  Haley,  L.  R.  5  Ch.  Ap.  155;  Wheeler  &  Wil- 
son Manuf  Co.  v.  Shakespeare"  39  L.  J.  Ch.  36 ;  Wotherspoon  v.  Currie,  18 
W.  R.  562,  V.  C.  M.;  Hovenden  v.  Lloyd,  18  W.  R.  1132,  V.  C.  B. ;  Board- 
man  V.  Meriden  Britannia  Co.,  36  Conn.  207. 

1649,  n.  5,  add :  Act  of  Congress,  1870,  c.  230,  §§  77-84. 

1650,  n.  2,  add :  See  Thomas  v.  Daw,  L.  R.  2  Ch.  Ap.  1 ;  Field  v.  Carnarvon  &  Llan- 

beris  Railway  Co.,  L.  R.  5  Eq.  190 ;  Richmond  v.  North  London  Railway 
Co.,  L.  R.  5  Eq.  352 ;  L.  R.  3  Ch.  Ap.  679 ;  Attorney-General  v.  Mid-Kent 
Railway  Co.  &  South-Eastern  Railway  Co.,  L.  R.  3  Ch.  Ap.  100;  Hoole  v. 
Great  Western  Railway  Co.,  L.  R.  3  Ch.  Ap.  262 ;  Bloxam  v.  Metropolitan 
Railway  Co.,  L.  R.  3  Ch.  Ap.  337 ;  Attorney-General  v.  Ely,  Haddenham  & 
Sutton  Railway  Co.,  L.  R.  6  Eq.  106  ;  L.  R.  4  Ch.  Ap.  194 ;  Kernaghan  v. 
Williams,  L.  R.  6  Eq.  228 ;  Abrahams  v.  Mayor,  Aldermen,  &  Commons 
of  London,  L.  R.  6  Eq.  625 ;  Lamb  v.  North-London  Railway  Co.,  L.  R.  4 
Ch.  Ap.  522;  Salter  v.  Metropolitan  District  Railway  Co.,  L.  R.  9  Eq.  432; 
Corporation  of  Exeter  v.  Earl  of  Devon,  L.  R.  10  Eq.  232 ;  Holt  v.  Roch- 
dale, L.  R.  10  Eq.  354 ;  Stretton  v.  Great  Western  &  Brentford  Railway  Co., 
L.  R.  5  Ch.  Ap.  751.  In  these  cases  leave  to  inspect  the  works  will,  if 
necessary,  be  given.  Kerr  on  Inj.  327,  328;  Saul  v.  Metropolitan  Railway 
Co.,  W.  N.  (1867)  99,  V.  C.  W.  And  see  as  to  accounts  in  such  cases,  Ken- 
on  Inj.  329. 
1652,  n.  7,  add  :  The  Courts  will  also  in  certain  circumstances  restrain  a  mortgagee, 
pendente  lite,  selling  the  mortgaged  property ;  and  also  the  alienation  of 
property  charged  by  the  judgment  or  decree  of  another  Comt.  Boulter  v. 
Mutual  Loan  Ass.,  W.  N.  (1869)  80 ;  Sidney  v.  Sidney,  W.  N.  (1867)  248. 
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1654,  n.  4,  in  Une  12,  after  "  515  " :  Child  v.  Douglass,  Kay,  560 ;  5  De  G.,  M.  &  G. 
739 ;  Eastwood  v.  Lever,  33  L.  J.  Ch.  355 ;  Western  v.  Macdermott,  L. 
E.  2  Ch.  Ap.  72 ;  Keates  v.  Lyon,  L.  R.  4  Ch.  Ap.  218 ;.  Bowes  v.  Law, 
L.  E.  9  Eq.  636. 

1654,  n.  4,  add :  Linzee  v.  Mixer,  101  Mass.  512 ;  Dorr  v.  Harrahan,  101  Mass.  531 ; 
Hall  V.  Box,  18  W.  E.  820 ;  Catt  v.  Tourle,  L.  E.  4  Ch.  Ap.  G54 ;  Parker  v. 
Whyte,  1  H.  &  M.  167  ;  Wilson  v.  Hart,  2  H.  &  M.  551  ;  L.  E.  1  Ch.  Ap. 
463 ;  Carter  v.  WiUiams,  L.  E.  9  Eq.  678 ;  Feilden  v.  Slater,  L.  E.  7  Eq. 
528,  531.  Who  entitled  to  the  benefit  of  restrictive  covenants.  See  Keates 
V.  Lyon,  L.  E.  4  Ch.  Ap.  218 ;  Peek  v.  Matthews,  L.  E.  3  Eq.  515.  As  to 
restraining  violations  of  covenants  by  railway  companies,  see  Hood  v.  North- 
Eastern  Eailway  Co.,  L.  E.  8  Eq.  666 ;  L.  E.  5  Ch.  Ap.  525 ;  The  Earl  of 
Lindsay  v.  The  Great  Northern  Eailway  Co.,  10  Hare,  664;  Raphael  v. 
Thames  Valley  Railway  Co.,  L.  R.  2  Ch.  Ap.  147 ;  Attorney-General  v.  Mid- 
Kent  Railway  Co.  &  South-Eastern  Railway  Co.,  L.  R.  3  Ch.  Ap.  100; 
Attorney-General  v.  Tewkesbury  &  Malvern  Railway  Co.,  1  De  G.,  J.  &  S. 
423. 

1654,  n.  6,  add :  Rolfe  v.  Rolfe,  15  Sim.  88,  90 ;  Turner  v.  Evans,  2  De  G.,  M.  &  G. 
740;  Harms  v.  Parsons,  32  Beav.  328 ;  Newhng  v.  Dobell,  38  L.  J.  Ch.  Ill, 
V.  C.  M. ;  Dales  v.  Weaber,  18  W.  R.  993 ;  Clark  v.  Watkins,  9  Jur.  N.  S. 
142;  Allen  v.  Taylor,  18  W.  R.  888,  V.  C.  J. ;  19  W.  R.  35  L.  C.  And  so 
from  violating  a  covenant  not  to  carry  on  a  trade  on  a  particular  site.  Kemp 
V.  Sober,  1  Sim.  N.  S.  517 ;  Hodson  v.  Coppard,  29  Beav.  4 ;  Parker  v. 
Whyte,  1  H.  &  M.  167 ;  Wilkinson  v.  Rogers,  2  De  G.,  J.  &  S.  63 ;  Wilson 
V.  Hart,  L.  R.  1  Ch.  Ap.  463 ;  Clements  v.  Wells,  35  Beav.  513 ;  L.  R.  1  Eq. 
200 ;  Feilden  v.  Slater,  L.  R.  7  Eq.  523 ;  Mitchel  v.  Knox,  1  P.  Wms.  181 ; 
Carter  v.  Williams,  L.  R.  9  Eq.  678.  And  see  as  to  covenants  in  restraint 
of  trade,  Kerr  on  Inj.  506-514. 

1656,  n.  10,  add :  Keeler  v.  Green,  6  C.  E.  Green  (N.  J.),  27. 

1656,  n.  5,  add :  In  regard  to  covenants  against  assignment,  see  Dyke  v.  Taylor,  3 
De  G.,  E.  &  J.  467. 

1656,  n.  10,  in  line  6,  after  "  V.  C.  W."  :  Catt  v.  Tourle,  L.  R.  4  Ch.  Ap.  654 ;  Ken- 

on  Lij.  503-530. 

1657,  n.  1,  add :  In  all  cases  where  the  court  will  decree  specific  performance  of  agree- 

ments, it  will,  if  necessary,  grant  an  injunction  for  the  purpose  of  enforcing 
specific  performance.  See  Kerr  on  Inj.  535-539;  Add.  Cont.  1105-1109. 
And  see  Cosens  v.  Bognor  Railway  Co.,  L.  R.  1  Ch.  Ap.  594;  Bishop  of 
Winchester  v.  Mid-Hants  Railway  Co.,  L.  R.  5  Eq.  17 ;  Marling  v.  Stone- 
house  &  Nailsworth  Railway  Co.,  17  W.  R.  484,  V.  C.  J. ;  Pell  v.  Northamp- 
ton &  Banbury  Railway  Co.,  16  W.  R.  1077,  M.  R. ;  17  W.  R.  506,  L.  C. ; 
L.  R.  2  Ch.  Ap.  100 ;  Munns  v.  Isle  of  Wight  Railway  Co.,  L.  R.  5  Ch. 
Ap.  414. 
1657,  n.  2,  add  :  Rochdale  Canal  Co.  v.  King,  2  Sim.  N.  S.  78,  86  ;  Tipping  v.  Eckersby, 
2  K.  &  J.  264 ;  Attorney-General  v.  Mid-Kent,  &c.,  Railway  Co.,  L.  R.  3  Ch. 
Ap.  100 ;  Eeilden  v.  Slater,  L.  R.  7  Eq.  523,  531. 

1657,  n.  3,  add :  Raphael  v.  Thames  Valley  Railway  Co.,  L.  R.    2   Ch.  Ap.  147; 

Attorney-General  v.  Mid-Kent,  &c.,  Railway  Co.,  L.  R.  3  Ch.  Ap.  100. 

1658,  n.  4,  add :  Job  v.  Banister,  2  K.  &  J.  374. 

1660,  n.  2,  add  :  And  see  Ramsden  v.  Dyson,  L.  R.  1  H.  L.  129  ;  Haigh  v.  Waterman, 

16  L.  T.,  N.  S.  375. 

1661,  n.  3,  add:  Lyman  v.  Bonney,  101  Mass.  562. 

1662,  n.  2,  add :  Kerr  on  Inj.  230-232,  320,  321,  533-535 ;  Hervey  v.  Smith,  1  K.  &  J. 

389;  22  Beav.  299;  Durell  v.  Pritchard,  L.  R.  1  Ch.  Ap.  244;  S.  C.  mm. 
Durrell  v.  Pritchard,  12  Jur.  N.  S.  10 ;  Calcraft  v.  Thompson,  35  Beav. 
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559 ;  Dunball  v.  Walters,  35  Beav.  565 ;  Sparling  v.  Clarson,  17  W.  R.  518, 
V.  C.  J. ;  Worms  v.  Smith,  18  W.  R.  91,  V.  C.  J. ;  Staight  v.  Burn,  L.  R. 
5  Ch.  Ap.  163 ;  Brocklesby  v.  Munn,  W.  N.  (1870)  42,  V.  C.  S. ;  Westmin- 
ster Brymbo  Coal  &  Coke  Co.  v.  Clayton,  36  L.  J.  Ch.  476,  V.  C.  W. 

1662,  n.  8,  add :  Bickett  v.  Morris,  L.  R.  1  H.  L.  Sc.  &  Div.  47. 

1663,  n.  1,  add :  L.  R.  3  Eq.  465. 

1663,  n.  2,  add :  An  injunction  was  granted  to  restrain  the  defendant  from  doing  any 
act  obstructing  the  passage  of  smoke  out  of  flues.  Hgrvey  v.  Smith,  1  K.  & 
J.  389.  And  where  a  bridge  was  built  over  a  cottage  by  a  railway  com- 
pany in  the  course  of  a  night,  to  anticipate  an  application  for  an  injunction 
to  restrain  it,  the  Court  granted  an  injunction  to  prevent  the  company  from 
using  the  bridge.  Cited  by  Lord  Langdale,  M.  R.,  in  Rauken  v.  East  & 
West  India  Docks  Railway  Co.,  12  Beav.  305. 

1663,  n.  6,  m  line  17,  after  "166  "  :  Carlisle  v.  Cooper,  6  C.  E.  Green  (N.  J.),  576. 

1664,  n.  8,  add  :  Fitch  v.  Rotchfort,  18  L.  J.  Ch.,  N.  S.  458,  L.  C. ;  Harbottle  v.  Pooley, 

20  L.  T.,  N.  S.  436,  V.  C.  J. 

1666,  n.  4,  add :  Where  a  married  woman  is  plaintiff,  she  may  be  required  to  give 
the  undertaking  in  respect  of  her  separate  estate.  'Holden  v.  Waterlow,  15 
W.  R.  189,  L.  JJ. 

1672,  n.  4,  add :  Where  the  right  to  the  injunction  is  founded  on  the  fact,  that  the 
plaintiff  is  suffering  an  injury,  the  words  "to  the  injury  of  the  plaintiff"" 
should  be  inserted  in  the  order.  Lingwood  v.  Stowmarket  Co.,  L.  R.  1 
Eq.  77. 

1676,  n.  4,  add:  Attorney-General  v.  Steward,  6  C.  E.  Green  (N.  J.),  340.  The  affida- 
vits to  the  bill  and  answer  are  not  evidence  at  the  final  hearing  in  New 
Jersey.     Attorney-General  v.  Steward,  supra. 

1678,  n.  4,  m  line  10,  after  "  962  "  :  Wood  v.  Wood,  Wood  v.  Chart,  L.  R.  10  Eq.  193, 
207,  V.  C.  J. 

1683,  n.  6,  add:  The  decree  should  indicate  to  the  party  enjoined  with  reasonable 
certainty  what  he  is  prohibited  from  doing.  Boardman  v.  Meriden  Britannia 
Co.  36  Conn.  207. 

1683,  n.  7,  in  Ime  3,  after  "  367  "  :  Carrow  v.  Ferrior,  L.  R.  3  Ch.  Ap.  719,  L.  JJ.  As 
to  practice  where  the  injunction  has  been  disobeyed  by  a  married  woman, 
see  Hope  v.  Carnegie,  L.  R.  7  Eq.  263,  V.  C.  S. 

1686,  n.  1,  in  line  15,  after  "supra  " :  If  necessary,  leave  to  inspect  any  works  alleged 
to  have  been  executed  in  breach  of  the  injunction  will  be  granted  on  a  mo- 
tion for  that  pui-pose.     Saul  v.  Metropolitan  Railway  Co.,  W.  N.  (1867)  99, 

V.  c.  w. 

1701,  n.  6,  add :  Where  appUcant  liable  as  a  surety,  though  he  has  not  paid  the 

amount :  Sealy  v.  Laird,  3  Swanst.  368,  n. 
1716,  n.  3,  add :  see  Perry  v.  Oriental  Hotels  Co.,  L.  R.  5  Ch.  Ap.  420,  L.  J.  G. 

1723,  n.  10,  add :  see  Hart  v.  Denham,  W.  N.  (1871),  2  M.  R. ;  Waterlow  v.  Sharp,  W. 

N.  (1867)  64,  V.  C.  S. 

1724,  n.  7,  add :  Receiver  not  appointed  of  annuity  charged  on  real  estate  :  SoUory 

V.  Leaver,  L.  R.  9  Eq.  22. 

1725,  n.  2,  add :  Carrow  v.  Pernor,  L.  R.  3  Ch.  Ap.  719,  L.  JJ. ;  Hitchen  v.  Birks, 

L.  R.  10  Eq.  471,  M.  R. 

1726,  n.  2,  add :  See  Veret  v.  Duprez,  L.  R.  6  Eq.  329,  V.  C.  M. ;  Tichborne  v.  Tich- 

borne,  L.  R.  1  P.  &  M.  730. 
1726,  n.  3,  add :  Receiver  ordered  in  a  case  of  divorce  where  husband  decreed  to 
secure  annuity  to  wife  :  Sydney  v.  Sydney,  W.  N.  (1867)  248,  V.  C.  M. 
Suit  to  appoint,  pendente  lite,  not  usually  brought  to  a  hearing.  See  Edwards 
V.  Edwards,  17  Jur.  826,  V.  C.  W.  ;  Anderson  v.  Guichard,  9  Hare,  275 ; 
Barton  v.  Rock,  22  Beav.  376 ;  Carrow  v.  Ferrior,  W.  N.  (1868)  109 ;  as  to 
costs,  Grimston  v.  Timms,  W.  N.  (1870)  116. 
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1727,  n.  2,  add :  Receiver  and  manager  of  a  newspaper :  Kelly  v.  Hutton,  17  W.  R. 
425,  L.  JJ. 

1731,  n.  5,  add:  Contract  Corporation  v.  Tottenham  &  Hampstead  Junction  Railway 
Co.,  W.  N.  (1868)  242,  V.  C.  G. ;  Marling  v.  Stonehouse  &  Nailsworth  Rail- 
way Co.,  17  W.  R.  484,  V.  C.  J. 

1734,  n.  6,  add :  On  interlocutory  application,  see  Fripp  v.  Chard  Railway  Co.,  11 
Hare,  241,  264;  Re  Johnson,  Steele  v.  Cobham,  L.  R.  1  Ch.  Ap.  325,  L.  JJ. ; 
Hamp  V.  Robinson,  3  De  G.,  J.  &  S.  97,  109. 

1743,  n.  10,  add :  Bowen  v.  Brecon  &  Merthyr  Railway  Co.,  L.  R.  3  Eq.  541,  V.  C. 

W. ;    Cruiksliank  v.  Neath  &  Brecon  Railway  Co.,  W.  N.  (1807)  305,  M.  R. 

1744,  n.  7,  add:  Randfield  v.  Randfield,  3  De  G.,  F.  &  J.  766;  Bowen  v.  Brecon  & 

Merthyr  Railway  Co.,  L.  R.  3  Eq.  541,  V.  C.  W. ;  Eytou  v.  Denbigh,  Ruthen, 
&  Corwen  Railway  Co.,  L.  R.  6  Eq.  14,  M.  R. 

1745,  n.  2,  add :  Grant  v.  Bryant,  101  Mass.  567. 

1755,  n.  3,  add:  Re  Bell,  Foster  v.  Bell,  L.  R.  9  Eq.  172,  V.  C.  S. ;  and  see  1  T.  & 
V.  470;  Macarty  v.  Gibson,  Mos.  40;  Davies  v.  Cracraft,  14  Ves.  148;  Scott 
V.  Platel,  2  Phil.  229. 

1775,  n.  12,  add :  Pope-r.  Great  Eastern  Railway  Co.,  L.  R.  3  Eq.  171,  V.  C.  "W. 

1776,  n.  2,  add :  L.  R.  3  Eq.  171. 

1795,  n.  5,  add :  Re  Benham,  L.  R.  4  Eq.  416,  V.  C.  M. ;  Re  Beasney,  L.  R.  7  Eq. 

498 ;  Re  Phene,  L.  R.  5  Ch.  Ap.  139,  L.  J.  G. ;  Re  Lewes,  L.  R.  11  Eq.  236, 

V.  C.  M. 
1798,  n.  3,  add :  Provision   for  keeping   down  annuity  out  of  income   and   capital : 

Lambie  v.  Lambie,  9  Hare,  App.  84. 
1800,  n.  3,  add :  Sole  trustee  :  Re  Roberts,  7  Jur.  N.  S.  818 ;  9  W.  R.  758 ;  Grant  v. 

Grant,  6  N.  R.  347. 
1819,  n.  1,  add :  If  defendant  professes  to  answer,  he  must  do  so  fully.    Piffard  v. 

Beeby,  L.  R.  1  Eq.  623.     So  he  must  answer  when  interrogated  specifically 

as  to  particular  documents.     Catt  v.  Tourle,  W.  N.  (1870)  180;  18  W.  R. 

966,  V.  C.  S. 

1825,  n.  3,  add :  A  defendant  in  contempt  may  obtain  discovery  of  the  docimients 

necessary  for  his  defence.     Haldane  v.  Eckford,  L.  R.  7  Eq.  425,  V.  C.  J. 

1826,  n.  2,  add :  See  Bovill  v.  Cowan,  L.  R.  5  Ch.  Ap.  495. 

1827,  n.  7,  add :  A  party  to  a  suit  cannot  be  compelled  to  produce  documents  relating 

to  the  compromise  of  a  dispute  between  himself  and  a  person  not  a  party  to 
the  suit.     Warrick  v.  Queen's  College,  Oxford,  L.  R.  4  Eq.  254. 
1835,  n.  7,  in  line  19 :  Chichester  v.  Marquis  of  Donegall,  L.  R.  5  Ch.  Ap.  497. 

1837,  n.  4,  add  :  Pendipg  appeal  from  order  directing  production  :  Kelly  v.  Hutton, 

15  W.  R.  916,  L.  JJ. 

1838,  n.  7,  add  :  Documents  not  ordinarily  produced  to  witnesses  prior  to  examination 

in  the  cause :  Boyd  v.  Petrie,  L.  R.  3  Ch.  Ap.  818,  L.  JJ. 

1841,  n.  1,  add:  For. circumstances  and  extent  of  liabihty  of  solicitor  in  cases  of  mis- 
conduct, see  Re  Gregg,  Re  Prance,  L.  R.  9  Eq.  137 ;  Ezart  v.  Lister,  5  Beav. 
585;  Brydges  v.  Branfill,  12  Sim.  369;  Todd  v.  Studholme,  3  K.  &  J.  324; 
Tylee  v.  Webb,  14  Beav.  14,  16 ;  Mawhood  v.  Millbanke,  15  Beav.  36 ;  i?e 
Becke,  18  Beav.  462 ;  Re  Lawrence,  2  Sm.  &  G.  367 ;  Re  CuUen,  27  Beav. 
51 ;  Cockle  v.  Whiting,  1  R.  &  M.  43  ;  Fielden  v.  Buenos  Ayres  Railway  Co., 
Re  Jones,  W.  N.  (1870)  107,  256;  19  W.  R.  361;  Dixon  v.  Wilkinson,  4 
De  G.  &  J.  508. 

1846,  n.  7,  add :  Lien  not  barred  by  statute  of  limitations  :  Re  Murray,  W.  N. 
(1867)  190:  Prevents  set-off:  Re  Davis,  L.  R.  2  Ch.  Ap.  808;  Ex  parte 
Smith,  L.  R.  3  Ch.  Ap.  125 :  On  a  fund  ordered  to  be  paid  to  client  as 
costs :  lb.,  ib. ;  Peatfield  v.  Barlow,  L.  R.  8  Eq.  61. 

1860,  n.  7,  add:  The  evidence  of  an  arbitrator  is  admissible  in  explanation  of  his 
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award ;  and  when  it  appears  from  such  evidence  that  there  has  been  a  mis- 
take on  liis  part,  eitlier  as  to  the  subject-matter  referred  to  him,  or  in  point 
of  legal  principle  affecting  the  basis  on  whicli  tlie  award  is  made,  the  award 
will  be  set  aside  or  referred  back  again  to  the  arbitrator.  Ee  Dare  Valley 
Railway  Co.,  L.  E.  6  Eq.  429,  V.  C.  G. ;  Duke  of  Buccleuch  v.  Metropolitan 
Board  of  Works,  L.  R.  5  Ex.  221,  Ex.  Ch. 


1^ 


AA    000  742  655 


rx^^f^^'i^-*^'  '^>y'"-^ 


;.;*':-.r.-'5ii^ 


S-V*»i^3^|7 


